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Clippingbr's  Estatb,  p.  i8,  line  2,  of  syllabus,  for  "F."  read  «/•;"  lin«  7»  ^of  "M."  read  "/." 

McCoRMiCK  V,  Royal  Ins.  Co.,  p.  25,  col.  2,  line  3,  strike  out  "McCollum,  J.*'  and  insert  "Mctchell  and 
Dean,  JJ." 

Christy  v.  Christy,  p.  80,  col.  2,  line  3,  for  "individual'*  read  ^'undivided.*  * 

Enders  v.  Endbrs,  p.  118,  ^  I  of  syllabus,  line  2,  for  "and"  read  "aj**  ;  line  3,  for  "of*  read  "<?r." 

Bank  of  Osw£GO*s  Appeal,  p.  162,  to  second  \  syllabus,  add  ^^  except  for  abuse  of  it.*' 

Kreckbr  v.  Shirey,  p.   165,  IT  6,  of  syllabus,  line  7,  for  "1889"  read  **i887,'*  p.  171,  col.  i,  line  13  from 
bottom,  for  "conference"  read  **performance,** 

Hbckm AN's  Estate,  p.  199,  ^  5  of  syllabus,  line  4,  for  "lessee"  read  ^* lessor**. 

In  re  ASSIGNED  Estate  of  Weinmann  &  Co.,  p.  321,  first  f  of  syllabus,  line  2,  for  <' assignee"  read  "us- 
signorJ* 

Com'th  v.  Lehigh  Valley  R.  R.  Co.,  p.  505,  If  2  of  syllabus,  line  6,  for  "criminal  cases"  read  ^* criminal 
indictments  for  misdemeanors  ;'*  p.  507,  col.-  2,  line  I,  read  "introduces  no  new  practice." 

Dale  v.  Blue  Mountain  Mpg.  Co.,  p.  509,  last  f  of  syllabus,  line  i,  for  "Where  no  appearance  be  entered 
for  defendant"  read  "  Where  defendant  has  not  been  legally  served.^* 


(iv) 


Digitized  by 


Google 


TABLE    OF    CASES 


REPORTED  IN  THIS  VOLUME, 


AGRICULTURAL  Inrarance 
Company,  Kennedy  v.  457 

Allegheny  County,  McQeary  v.   193 
Allegheny  County,  McGunnegle 

V'  193 

Allegheny  County,  Von  Bonn- 

boTst  193 

American  Fire  Insurance  Com- 
pany, O'Neil  et  al.  v,  513 
American  Tube  h.  Iron  Co.  et 

aL  V,  Baden  Gas  Co.  et  al,        530 
Appeal,  Fullerton*8  434 

Appeal,  Gwin's  403 

Appeal,  Martin's  413 

Appeal,  PitUbnrgh's  400 

Appeal,  Probsf  s  401 

Armor's  Estate  137 

Arthur  and  the  School  Dist.  of 
French  Creek  Twp.  v.  School 
Dist.  of  Polk  Bor.  and  Hutch- 
inson 289 
Artisans'    Insurance    Company 

of  Pittsburg,  O'  Neil  et  al  v.      518 
Asogned  Est.  of  Ernst  158 

BADEN  Gas  Co.  //  a/.,  Ameri- 
can Tube  and  Iron  Co.  // 
al.  V,  530 

Baeder  Glue  Co.  et  al.,  Mer 
chant's  and  Mfgs.*  Nat.  Bank 
V.  69 

Baird,  Robinson  et  al.  v.  561 

Baird*s  Estate  (O.  C.)  15 

Balmer  et  al.  School  Directors, 

Com'th  ex  rel,  Parris  v,  336 

Banett  to  use,  etc.,  v,  Bemel- 

mans  76 

Bemelmans,  Barrett  to  use,  etc., 

V,  76 

Berwald  v.  Ray,  Sheriff  458 

Black,  Wilson  v.  435 

Blait,  Comlh  ex  rel.  Parker  v.     469 
Blue    Mountain     Manf'g    Co., 

Dale  V.  (C.  P.)  509 

Borough  of  Columbia,  In  re  41 

Borough  of  Philipsborg,  Lohr  v,  548 
Botelcr  et  al.  v.  The  P.  &  R. 

Terminal  R.  R.  Co.  261 

Boyce  v.  Super  et  al,  (C.  P.)        339 
Braden,  In  re  Voluntary  Assign- 
ment of  497 
Bradley's  Estate  (O.  C.)       340,  427 
Bnmch    and    Powers,    In    re 

License  310 

Brisbtn  et  aPs.  Appeal  237 

Brooldng's  Appeal  187 


Brotherton  v,  Reynolds  330 

Brown,  Wick  China  Co.  v.  330 

Brown  et  al„  Pfeiffer  v.  481 

Buckley's  Appeal  105 
Building  and  Loan  Association 

V,  H^ey  269 

Butts  V.  Armour  137 

Butt's  Appeal  137 

CALKINS  V.  Keely  (C.  P.)       315 
Camden  and  Atlantic  R.  R. 
Co.,  Decry  v.  475 

Cameron  v.  Coy  525 

Campbell  v.  The  Foster  Home 

Association  *       293 

Carr's  Estate  (O.  C.)  448 

Carstairs     v.     Knapp,     Adm'r 

(C.  P.)  292 

Cawley's  Estate  254 

Christman,  Lovegrove  v.  327 

Christy  v,  Christy  78 

Citizens'  Pass.  Ry.  Co.  v.  East 

Hanisburg  Pass.  Ry.  Co.  12 

Citizens'   P.    Ry.   Co.    v.   East 

Harrisburg  P.  Ry  Co.  440 

City  Avenue  and  Gezmantown 

Bridge,  In  re  409 

City  of  McKeesport  v.  Busch  // 

al,  564 

City  of  Philadelphia,  Delaware 

County      and      Philadelphia 

Electric  Ry.  Co.  v,  348 

City  of  Philadelphia,  Gamble  v.       4 
City  of  Philadelphia,  Markle  et 

al.  V,  346 

City  of  Philadelphia  to  use,  etc., 

V.  Jenkins  276 

City  of  Pittsburgh's  Appeal  400 

City  of  Scranton,  Larkin  v,  42 

City  of  Williamsport,  Melick  v.      39 
Climenson  v.  Chmenson  471 

Clippinger*s  Estate  18 

Coleman's  Appeal  273 

Colley,  Wilkinson  v.  177 

Comfort  V,  Everhardt  (C.  P.)       364 
Com'th  V,  Edgerton   Coal  Co. 

Lim.  205 

Com'th  V.  Fitzpatrick  (Q.  S.)       258 
Com'th  V,  Kline  90 

Com'th  V,  Lehigh  Coal  and  Nav. 

Co.  124 

Com'th  V,  Lehigh  VaUey  RaU- 

road  Company  505 

Com'th  V.  Phila.  and  Erie  R.  R. 

Co.  ,  217 

Com'th  V.  Reinoehl  20 


Com'th  V.  Sharon  Coal  Co.  Lim.  213 
Com'ih  V,  Simons  (Q.  S.)  511 

Com'th  V.  Vrooman  97 

Com'th  V,  Wemtz  93 

Com'th  V.  Wilkesbarre  &  Scran- 
ton Ry.  Co.  443 
Com'th    ex    rel,    Atty.-Gen.   v. 
Union  Pdss.  Ry  Co.  and  Phila. 
Traction  Co.  83 
Com'th  ex  rel,  Blatt  v,  Parker      471 
Com'th   ex   rel.   Braughler  v. 

Weir  556 

Com*th  ex  rel.  Boyle  v,  Mercer 

et  al.  Commissioners  41 1 

Com'th  ex  rel.  Cord.   v.   Mag- 
nolia Villa    Land    and    Im- 
provement Co.  et  al,  87 
Com'th  ex  rel.  Parker  v.  Blatt      469 
Com'th  ex  rel,  Parris  v,  Balmer 
et   al.    School    Directors    of 
Brookville                                  336 
Com'th    ex    rel.    v.    Thomas, 

Register  255 

Com'th  V,  Wilkesbarre  &  East- 
em  Railroad  Co  509 
Com'th    ex    rel.     Williams    v. 

Provident  Life  Association         147 
Copley,  Moore  v.  563 

Coulter  V,  Township  of  Pine        399 
Coy,  Cameron  v.  525 

Coyle's  Appeal,  58 

Craft's  Estate  413 

Crawford  County  v.  Merchants' 

Nat.  Bank  133 

Cupples  Wooden  Ware  Co.  ». 
Howe  374 

DALE     V.     Blue     Mountain 
Manf  g  Co.  (C.  P.)  509 

Davison,  Roll  v.  562 

Deery  v.  Camden  and  Atlantic 

R.  R.  Co.  475 

Delaware  County  and  Philadel- 
phia Electric  Ry.  Co.  v,  Phila- 
delphia 348 
Dimond's  Estate  (O.  C.)  31 
Dubois  Cemetery  Company  v. 
Griffin,  Burgess,  and  Brady  et 
al.  Members  of  Town  Council 
of  Dubois  Borough                    537 
Dunham,  Lamberton  v,                489 
Dwyer  v,  Wright  7 

EAST    Harrisburg   Past.    Ry. 
Co.,  Citizens*  Pass.  Ry.  Co. 


Digitized  by  LjQOQIC 


12 


VI 


TABLE  OF  CASES. 


East    Ilarrisbarg    P.    Rj.  Co., 

Citizens  P.  Ry.  Co.  v.  440 

Eby's  Appeal  160 
E<^erton  Coal  Co.  lim.,  Com'th 

V.  205 

£hret  v,  Gunn  et  al,  (C.  P.)  291 

Ellison's  Estate  231 

Enders  V.  Enders  118 
Ensign  and  Cash  to  use  of  Paine 

V,  Kindred  225 

Ernst's  Assigned  Estate  158 

Erwin's  Estate  (O.  C.)  477 

Estate,  Armor's  137 

Estate,  Baird's  (O.  C.)  15 

EsUte,  Bradley's  (O.  C)  340,  427 

Estate,  Carr's  (O.  C.)  448 

Estate,  Cawley*s  254 

Estate,  Clippinger's  18 

Estate,  Craft's  413 

Estate,  Dimond's,  (O.  C.)  31 

Estate,  Ellison's  231 

EsUte,  Ernst's  Assigned  158 

Estate,  Erwin's  (O.  C.)  477 

Estate,  Fry's  81 

Estate,  GrieYe's,  495 

Estate,  Heckman's  (O.  C.)  199 

Estate,  Howe's  (O.  C)  16 

Estate,  Ihrie's  60 

EsUte,  Kendrick*8  (O.  C.)  46 

EsUte,  Kennedy's  (O.  C.)  544 

Estate,  Jakeys'  (O.  C.)  476 

Estate,  Kuhns'  155 

Estate,  LafTerty's  (O.  C.)  132 

Estate,  Lare^s  (O.  C.)  447 

EsUte,  Loescr's  (O.  C.)  543 

Estaie  of  Lot  Gardner  417 

Estate,  Pillion's  (O.  C.)  68 

Estate,  Roberts*  250 

Estate  Scott's  403 
Estate,  Searight's                52,  55,  58 

Estate,  Seip's  401 

Estate,  Snyder's  (O.  C.)  204 

Estate,  Stevens'  246,  249 

EsUte,  Titlow's  252 

EsUte,  White's  105 

Estate,  Winebrener's  (O.  C.)  67 

EsUte.  Youngs  (O.  C.)  164 

Estate,  Young's  (O.  C.)  316 
Everhardt,  Comfort  v.  (C.  P.)  364 
Ewens,    Ex'r,    //   a/..    Packer 

Adm'r.  v.  423 

FERGUSON,  Assignee,    etc., 
V,  Yard  ei  al.  429 

Fidelity  Ins.,  Trust   and   Safe 

Deposit  Co.,  Adm.v.  Gazzam    64 
First  Nat.    Bank   of   Oswego's 

Appeal  162 

Fitzpatrick,  Com'th  v.  (Q.  S.)      258 
Foster  Home  Association,  Camp- 
bell If.  293 
Fourth    Street    Nat    Bank    v, 

Haines  et  al.  (C.  P.)  353 

Freeman,  Hirst  v.  (C.  P.)  235 

Fryer  et  al.  v,  Magill  221 

Fry's  Estate  81 

Fuhrmeister  v.  Wilson  et  al,  223 
Fullerton's  Appeal  434 

Fulton  V.  Lancaster  County  128 

GAMBLE  V.  City  of  Philadel- 
phia 4 


Gardner's  Estate  417 

Gazzam,  Fidelity  Ins.,  Trust  and 

Safe  Deposit  Co.  v.  64 

Gibson,  Walker  v,  369 

Gibson  V.  W.  N.  Y.  &  P.  R.  R. 

Co.  381 

Goodwin  Gas  Stove  and  Meter 

Co.,   In  re  Assigned   EsUte 

(C.  P.)  234 

Graham  et  al.^  Patterson  et  al.  v,  437 
Grieve*s  EsUte  495 

Griffin,   Burgess  and  Brady  // 

fl/.,  Dubois  Cemetery  v.  537 

Grimm,  Paul  V.  451 

Gunn  et  al.,  Ehret  v.  (C.  P.)  291 
Gwin's  Appeal  403 

HAGUE  V.  Hague,  et  al.  44 

Haines  &   Co.,  ReiUl  v. 
(C.  P.)  359 

Haines  et  al..  Fourth  Street  Nat 

Bank  V.  (C.  P.)  353 

Haley,  Tyrell  Loan  and  Build- 
ing Association  v.  269 
Hart  V.  Stoyer                               415 
Hartman,  Turner  for   use  of  v. 

Sharpneck  366 

Hatboro  Mutual  Live  Stock  Ins. 

Co.,  Reck  V.  180 

Hayes's  Appeal  158 

Hays  V.  Mantua  Hall  and  Mar- 
ket Co.  (C.  P.)  198 
Heckman's  EsUte  (O.  C.)            199 
Henderson  //  al,  v.  Stryker  et 

al,  151 

Heraty  et  al.,  Maguire  v.  228 

Heydrick  v.  Hutchinson  //  al.  503 
Hinds  et  al.  v.  Scranton  Match 

Co.,  Limited  350 

Hirst  V,  Freeman  (C.  P.)  235 

HouUdale  Bank's  Appeal  237 

Howe,  Cupples  Wooden  Ware 

Co.,  V.  374 

Howe's  EsUte  (O.  C  )  16 

Hulshizer  et  al.,  Muzzarelli  v.       122 
Hutchinson  et  al ,  Heydrick  v.     503 
Hysong  et  al.  v.  School  Dist.  of 
Galliizin  Bur.  et  al.  278 

IHRIE'S  Estate  60 

In    re    Assigned    Est     of 
Powel  Co.  237 

In  re  Assigned  Est.  of  the  Good- 
win Gas  Stove  and  Meter  Co. 
(C.  P.)  234 

In  re  Assigned  Estate  of  Wein- 
mann  &  Co.  321 

In  re  Borough  of  Columbia  41 

In  re  City  Avenue  and  German- 
town  Bridge  409 

In  re  Contested  Election  of 
School  Directors  of  Little 
Beaver  Township  533 

In  re  Fifiy-fourth  Street  400 

In  re  License  to  Branch  and 
Powers  310 

In  re  Vacation  of  Swanson 
Street  from  Washington  Ave. 
to  Prime  Street  306 

tn  re  Vernon  Park  49 

In  re  Voluntary  Assignment  of 
Braden  497 


In  re  York  WaU  Paper  Com- 
pany (Exec.  Dept)  574 

Insurance  Association,  Stauflf- 
er  tf.  298 

Irvin  V.  Patchen  //  al.  341 

Irwin,  Executrix,  Woods  to  use, 
etc.  V,  324 


JACKSON,  Tozerv.  264 

Jakey's  Estate  (O.  C.)  47^ 

Jenkins,  City  of  Philadelphia  to 
use,  V.  276 

Johnson  v.  Phila.   &  Reading 
R.  R.  Co.  375 

Johnson  //  al.  v.  Smith,  Execu- 
trix 462 

Jones,  Shepp  v.  (C,  P.)  29 

Jones,  Weigman  v.  185 


KEELY,  Calkins  v,  (C.  P.)        3<5 
Kelminski's  License  309 

Kendrick's  Estate  (O.  C.)  46 

Kennedy  v.  Agricultural  Insur- 
ance Company  457 
Kennedy's  Estate  (O.  C.)  544 
Keystone     Oil     Co.    et     al„ 

Schwartz  //  vl.  v.  387 

Kindred,  Paine  v.  225 

Klemmer  v.  Mount  Penn  Gravity 

R.  R.  Co.  14a 

Kline,  Com'th  v.  90 

Knapp,     Admr,    Carstairs      v, 

(C.  P.)  292 

Krecker  v.  Sbirey  165 

Kuhns'  EsUte  155 

Kunkle  v.  Peoples'  Natural  Gas 

Co.  46s 


LAFFERTY  v,  MUUjjan  55 1 

Laffcrty's  EsUte  (O.  C.)        132 
Lamberton  v  Dunham'  489 

Lancaster  County,  Fulton  v.         128 
Lancaster  County's  Appeal  41 

Lare's  EsUte  (O.  C.)  447 

Larkin  v.  City  of  Scranton  4^ 

Lawrence  and  Appleton,  Trust 

Estate  of  (O.  C.)  406 

Leary's  Appeal  60 

Lea's  Appeal  321 

I^banon  and  Annville  St.  Ry. 

Co.,  Westhaeffcr  v.  33 

Lederman  v.  Pennsylvania  Rail- 
road Company.  502 
Leggate,   Pennsylvania  Co.,  et 

al..  Executors  v,  5^' 

Lehigh    Coal    and    Nav.    Co., 

Com'th  124 

Lehigh  Valley   Raihroad   Com- 
pany, Com'Ui  V.  $0$ 
Lewis,  Meigs  v.                            317 
Lithf^ow  V.  Supreme  Tent  of  the 
Knights  of  the  Maccabees  of 
the  Worid                                   493 
Loeser's  Estate  (O.  C  )                 543 
Lohr  V.  The  Borough  of  Philips- 
burg  54S 
Long^cU    V.  Oil  City  Electric 
Co.,  Garnishee,  et  al.  370 


TABLE  OF  CASES. 


Ljocfa  V.  Versaillet  Fuel  Gat 

O.  558 

tftle,  Moffitt  V,  459 

ME.  CHURCH  of  Scwick- 
•    \<cf%  Appeal  554 

Magin,  Fryer  et  al,  v.  221 

Magnolia  Villa  Land  and   Im- 

pcoTement  Co.,  Com'th.  v.  87 

Magoire  v,  Powel  et  oL  228 

Manrow,  Saalfield,  Assignee  v,    463 
Mantna  Hall  and  Market  Co., 

Haysv.  (C.  PO  198 

Manoifaccarers'  Natural  Gas  Co., 

Scoaghtonv.  519 

Markle  et  aL   v.  The  Qty   of 

Philadelphia  346 

Maitiii's  Appeal  413 

McQeaij  v.  Allegheny  County    193 
McCoUnm  v,  Riale,  ovmer,  and 

MetMnc^r,  contractor  389 

McCormick  v.  The  Royal  Ins. 

Co.  23 

McGonnegle       v,      AUegheny 

Connty  193 

McKeesport  v.  Soles  570 

McLant;hlin,  Seanor  v,  455 

Mead,  Sager  et  al.  v.  333 

Mdgs  tr.  Lewis  317 

Mdick  V,  City  of  Williamsport       39 
Mercer  et   al.    Commissioners, 

Com'th  ex  rel,  Boyle  v,  411 

Merchanu'  and  Mfgs*  National 

Bank  of  Pittsborgh  v.  Baeder 

Glae  Co.,  et  al.  69 

MerchanU'  Nat.  Bank,  Crawford 

Co.  133 

Merkel,  Yonog  v,  303 

MetaUine     Land    Co.    et    al., 

yimi  et  al.,v,  187 

Middleton  v.  Thompson  I 

Miller's  Appeal  187 

M ilhgan,  L^^fferty  v,  551 

Mutzer's  Appeal  326 

Moffitt  V,  Lytle  459 

Moore  v.  Copley  563 

Moore,    Township    of    French 

Oedc,  for  use  of  Pringle  v,       500 
Morris  et  al,  v.  The  Metalline 

Land  Co.  et  al.  187 

Mount  Penn  Gravity  R.  R.  Co., 

Klemmer  v,  142 

Mnzzarelli  v,  Hulshizer  et  al.        122 

ODENWELDER,  Rohn  v.        181 
Oil  aiy  Electric  Co.,  Gar- 
nishee, et  al.,  Longwell 
V.  370 

CNeil  et  al.  v.  American  Fire 

Insorance  Company  513 

O'Neil  et  al.  v.  The  Artisans* 
Insorance  Company  of  Pitts- 
burgh 518 
Oswego  Bank's  Appeal  162 


P 


W.  &  B.  R.  R.  Co.,  Ross  v. 
-      (C.  P.)  510 

Hcker,  Adm'r  v.  Owens,  Ex'r, 

etal.  423 

Parker.  Com'th  ex  rel.  Blatt  v.    47 1 
PWridge  v.  Powell  (C.  P.)  576 

PMtoD,  et  al.,  Wilkinson  v.  17 


Fatchen  et  al.,  Irvin,  v,  341 

Patterson  et  al,  v.  Graham  etal,  437 
Panl  V.  Grimm  451 

Peck  //  al.,  Whitesell  &  Sons 

to  use  of  Manl  v.  540 

Penn  Mutual  Fire  Ins.  Assoc, 
of  Lancaster  Co.,  Pa.,  Stauff- 
er  V.  298 

Penna.  R.  R.  Co.,  Ringle  v.        379 
Penna.  R.  R.  Co.,  Robinson  v.      61 
Penna.  R.  R.  Co.,  Victor  v.         473 
Pennsylvania  Co.  et  al  ^  Execu- 
tors V.  Leggate  522 
Pennsylvania  R.  R.  Co.,  Will- 
cock  V.  545 
Pennsylvania     Railroad     Com- 
pany, Lederman  v,                    502 
Peoples'      Natural     Gas     Co., 

Kunkle  v.  465 

Peoples'  Pass.  Ry.  v.  The  Union 
Pass.  Ry.  and  The  Phila. 
Traction  Co.  (C.  P.)  311 

Pfeiffer  v.  Brown  et  al.  481 

Phila.    and    Erie    R.    R.   Co., 

Com'th  V.  217 

Phila.  &   Reading  R.  R.   Co., 

Boteler  et  al.  261 

Pbila.   &  Reading  R.  R.  Co., 

Johnson  v.  375 

Philadelphia,  Delaware  County 

and  Phila.  Ele  trie  Ry.  Co.  v.  348 
Pillion's  Estate  (O.  C  )  68 

Pittsburgh  &  West  End  P.  Ry. 

Co.  V.  Point  Bridge  Co  393 

Pittsburgh's  Appeal  400 

Point  Bridge  Co ,  P.  &  W.  E 

P.  Ry.  Co.  V.  393 

Powel  and  Co.,  In  re  Assigned 

EsUte  237 

Powel  et  al.,  Maguire  v^  228 

Powell,  Partridge  (C.  P.)  576 

Probst's  Appeal  401 

Provident  Life  Association, 
Com'th  ex  rel.  v.  147 

RAILROAD  Co.,   Boteler   // 

al.  V.  261 

Railroad  Co. ,  Com'th  v.  217 

Railroad  Co.,  Com'th  v.  505 

Railroad  Co.,  Com'th  v.  509 

Railroad  Co.,  Dcery  v.  475 

Railroad  Co.,  Gibson  v.  381 

Railroad  Co.,  Johnson  v.  375 

Railroad  Co.,  Klemmer  v.  142 

Railroad  Co.,  Lederman  v,  502 

Railroad  Co.,  Ringle  v.  379 

Railroad  Co.,  Robinson  v.  61 

Railroad  Co..  Ross  v.  (C.  P.)  510 

Railroad  Co.,  Victor  v.  473 

Railroad  Co.,  WiUcock  v.  545 

Railway  Co.,  Com'th  v.  83 

Railway  Co.  v.  Bridge  Co.  393 

Railway  Co.,  Com'th  v.  443 

Railway  Co.,  v.  Philadelphia  348 

Railway  Co.  v.  Railway  Co.  12 
Railway    Co,    v.    Railway  Co. 

(C.  P.)  3" 

Railway  Co.  v.  Railway  Co.  440 

Railway  Co.,  Westhaeffer  v.  33 

Ray,  Sheriff,  Berwald  v.  458 
Reck  V,  Hatboro  Mutual  Live 

Stock  Ins.  Co.  180 


Vii 

Reese  et  ux,,  Spencer  v.  449 

Reinoehl,  Comlh  v.  20 

Reitzel  v.  Haines  &  Co.  (C.  P.)  359 

Reynolds,  Brotherton  v.  330 
Riale,    owner    and   Messenger, 

contractor,  McCollum  v.  389 

Richards'  Appeal  231 

Ridg way's  Appeal  81 

Ringle  v.  Penna.  R.  R.  Co.  379 

Rishel,  Admr.,  Smith  v,  365 

Roberts'  EsUte  250 

Robinson  v.  Penn.  R.  R.  Co.  61 

Robinson  et  al.  v.  Baird  561 

Rohn  V.  Oden welder  181 

Roll  V.  Davison  562 
Ross  V.  P.  W.  &  B.  R.  R.  Co. 

(C.  P.)  510 

Royal  Ins.  Co.,  McCormick  v.  23 


SAALFIELD,     Assignee     v. 
Manrow  463 

Sager  et  al.  v.  Mead  333 

Scheible,  Sharpe  v.  10 

Scholl,  Steiner  v.  227 

School  Dist.  of  Gallitzin  Bor.  // 

al.,  Hysong  et  al.  v.  278 

School  Dist.  of  Polk  Bor.,  Arthur 

and  the  School  Dist  v,  289 

Schwartz  et  al.  v.  The  Keystone 

Oil  Co.  et  al.  387 

Scott's  Estate  403 

Scranton    Match   Co.,   Limited, 

Hmds  et  al  v.  ,       350 

Seanor  v.  McLaughlin  455 

Searight's  Appeal  52 

Searight's  Estate  52,  55,  58 

Seip's  Estate  401 

Sharon  Coal  Co.  Lim.,  Com'th 

'  V.  213 

Shaipe  V.  Scheible  10 

Sharpneck,  Turner  for  use   of, 

Hartman  v.  366 

Shepp  V.  Jones  (C.  P.)  29 

Shirey,  Krecker  v,  165 

Siegel  Brothers  v.  Wood  et  al, 

(C.  P.)  355 

Simons,  Commonwealth  v.  (Q. 

S.)  511 

Smith,  Executrix,  Johnson  et  al. 

V,  462 

Smith  V.  Rishel,  Adm'r.  365 

Snyder's  Estate  (O.  C.)  204 

Soles,  McKeesport  v.  570 

Spencer  v.  Reese  //  ux.  449 

Stauffer  v.  The  Peon    Mutual 

Fire  Ins.  Assoc,  of  Lancaster 

Co.,  Pa.  298 

Steiner  v.  Scholl  227 

Stevens'  Appeal  187 

Stevens'  Estate  246,  249 

Stoughton    V.     Manufacturers' 

Natural  Gas  Co.  519 

Stoyer,  Hart  v.  415 

Stuart  s  Appeal  55 

Stryker  et  al,,  Henderson  et  al, 

V,  151 

Super  et  al.,  Boyce  v.  (C.  P.)       339 
Supreme  Tent  of  the  Knights  of 

the  Maccabees  of  the  World, 

Lithgow  V.  493 

Sweet  V.  WUliams     #      r\r\r%\^ 

Digitized  by  VnOOy  Ic 


VIII 


TABLE  OF  CASES. 


THOMAS,    Register,    Com'th 
€x  rel,  V,  255 

Thompton,  Middleton  v.  i 

TiUow's  EtUte  352 

Township  of  French  Creek,  for 

use  of  Prin^  v,  Moore  500 

Township  of  Pine,  CooUer  v.  399 
Tozei  et  al.  v,  Jackson  ei  al,  264 
Tmst  EsUte  of  Lawrence  and 

Appleton  (O.  C.)  406 

Tomer  for  nse  of  Haitman  v. 

Sharpneck  366 

Tyrell  Loan  and  Building  As- 
sociation V,  Haley  269 

UNION    Pass.    Ry.   Co.  and 
Phila.  Traction  Co  ,  Com'th 

V.  83 

VANDERPOOL    v.   Vander- 
pool  157 

Vernon  Park,  In  re  49 

Versailles  Fuel  Gas  Co., Lynch  v.  558 


Victor  V.  Penna.  R.  R.  Co.  473 

Von    Boonboist   v.    All^heny 

Comity  193 

Vrooman,  Com'th.  z/.  97 


WN.  Y.  A   P.  R.  R.  Co., 
•    Gibson  v. 
Walker  v,  Gibson 
Webb's  Appeal 
Weigman  v,  Jones 
Weir,  Com'th  ex  rel,  Braaghkr 

V. 

Wcmtz,  Com'th  v. 
Westhaieffer    v.    Lebanon    and 

Annville  St.  Ry.  Co. 
White's  Estate 
Whitesell  &  Sons,  to  nse  of  Manl 

V.  VtcV  etai. 
Wick  China  Co.  v.  Brown 
Wiestling's  Appeal 
Wilkesbarre  &  Eastern  Railroad 

Co.,  Com*th  V. 


185 
556 

93 

33 
105 

540 
330 
249 

509 


Wilkesbarre  ft  Scranton  Ry.  Co., 

Com'th  V.  443 

Wilkinson  v,  Cdley  177 

Wilkinson  v.  Patton,  et  al,  17 

William's  Appeal  409 

Williams,  Sweet  v,  36 

WiUcodc  V.  The  Pennsylvania 

R.  R.  Co.  545 

Wilson  V.  Black  435 

Wilson  et  ml^  Fohrmeister  v.        223 
Winebrener's  Estate  (O.  C.)  67 

Wood  et  al,,  Siegel  Brotheis  y. 

Woods  to  nse,  etc.  v,  Lrwin  324 

Wright,  Dwyer  v,  7 

YARD  et  al.,   Feignson,  As- 
signee V,  429 
York  Wall  Paper  Company,  In 

re  (Exec.  Dept.)  574 

Young  v.  Merkel  303 

You^s  EsUte  (O.  C.)  164 

Yonng^s  EsUte  (O.  C.)  316 


Digitized  by 


Google 


TABLE    OF    CASES    CITED 

IN  THE 

OPINIONS  OF  THE  SUPREME  COURT  IN  THE  CASES  REPORTED 

IN  THIS  VOLUME. 


ADDAMS  V.  Gray,  Memoin 
of  the  Historical  Society  of 
Penna.  vol.  7,  83,  507 

Addams  v.  Heffeman,  9  Watts, 

529,  185 

iEina  Ins.  Co.  v.  Confer,   158 

Pa.  598,  521 

Ala.  &  Florida   R.  R.  Co.  v, 

Romly,  8  Fla.  508,  192 

Albany  Fire  Ins.  Co.  v.  Bay,  4 

N.  Y.  9,  296 

Allentown  fiank  v.  Beck,  49  Pk. 

394,  366 

Allis  V.  Billings,  6  Met.  415,  384 
Althorf  V,  Wolfe,  22  N.  Y.,  355 

Am.  Express  Co.   v.  Sands,  55 

Pa.  140,  547 

Anewalt^s  Appeal,  42  Pa.  414,  343 
App  V.  Dreisbach,  2  Rawle,  305,  433 
Armstrong  v.  Commissioners  of 

Allegheny,  37  Pa.  277,  257 

Annstrong  v,  Qty  of  Lancaster, 

5  Watts,  68,  160 

BABB  V,  Qemson,  12  S.  &  R. 
328,  366 

Bacon  V,  Billop,  Memoirs  of  the 

Historical  Society  of  Penna, 

vol.  7,  139,  507 

Baker  v.  King,  18  Pa.  138,  344 

Bank  v,  Crevor,  2  Rawle,  224,  58 
Bannaffon  v,  Thompson,  83  Pa. 

460,  372 

Bard  v,  Penn  Mvtnal  Fire  Ins. 

Co.,  153  Pa.  257,  302 

Baraet  v,  Bamet,  15  S.  &  R.  71,  450 
Bamet  v.  National  Bank,  98  U. 

S.  555»  489 

Barrett  t'.  Bemelmans,    155  Pa. 

204,  77 

Bechman  et  al.  v.  Shouse,  5  R. 

^  179,  547 

Bedford  v,  Kelly,  61  Pa.  491,  77 
Beer  Company  v.  Manachusetts, 

97  U.  S.  25,  100 

Bdlv.  dark.  Ill  Pk.  92,  9 

Bell  V.  Coonty  of  All^heny,  149 

1^381,  195.198 

Behzhoover   v,    Blackstock,   3 

Watti»20,  4^ 


Bensell  v.  Chancellor,  5  Whar- 
ton, 370,  383 
Berger  v,  Clark,  79  Pa.  340,  563 
Berg's  Petition,  139  Pa.  354,  31 1 
Bidwell  V.Pittsburgh,  85  Pa.41 2,  555 
Bindley's  Appeal,  69  Pa.  297,  433 
Bingham  v,  Rogers,  6  W.  &  S. 

495.  547 

Bokee  v.  Walker,  14  Pa.  139,  493 
Bonnert  v.  Insurance  Co.,   129 

Pa.  558.  28 

Borough  of  West  Philadelphia, 

5W.&S.  283.  517 

Boslcr  V.  Kuhn,  8  W.  &  S  186,  323 
Boston,  etc.  R.  R.  Co.  v.  Sute, 

32  N.  H.  215,  508 

Boults  2/.  Mitchell,  15  Pa.  371,  439 
Boyd  V.  Browne,  6  Pa.  310,  493 
Boyd  V,  Smith,  128  Pa.  205,  245 
Brink  et  aL  v.  Insurance  Co.,  80 

N.  Y.  108,  28 

Bristol  V,  Barker,  14  Johns.  205,  104 
Brooklyn  Street,  1 18  Pa.  640,  7 

Brotzman's  Appeal,  1 19  Pa.  645,  370 
Brough's  Estate,  71  Pa.  460,  323 
Brown  v.  County  Commissioners, 

21  Pa.  37,  219 

Brown  v,  Fowzer,  1 14  Pa.  446,  42 
Buck  V,  The   Penna.   Railroad 

Company.  150  Pa.  171,  547 

Budd  t/.  New  York,   143   U.S. 

528,  105 

Buehler's  Appeal,  100  Pa.  385,  82 
Bullitt  &  Fairthore  v.  The  Char- 
tered Fund,  26  Pa.  108,  136 

CALHOUN'S  Estate,  6  Watts, 
185.  573 

Campbell  v.  Campbell,   26  Leg. 

Int.  261,  290 

Campbell  v.  Com'th.,  84   Pa. 

187,  146 

Campbell  v.  Hickok,   140  Pa. 

290,  456 

Campbell  v,  Sherman,   151   Pa. 

70.  57 

Campbell  v.  Sloan,  62  Pa.  481,  375 
Carlson's  License,  127  Pa.  330,  311 
Castner  v.  Insurance    Co.,    50 

Mich.  273,  28 


Catterall  v.  Hindle,  L.  R.   i  C. 

P.  186,  453 

Cawley's  Appeal,  136  Pa.  628,  255 
Chambersburg  Savings   Fund's 

Appeal,  76  Pa.  203.  573 

Charlton's  Appeal,  88  Pa.  476,  433 
Church  Street,  54  Pa.  353,  309 

Citizens*  Building  &  Loan  Asso. 

V,  Hoagland  &  Gass,  87   Pa. 

326,  375 

City  V,  McCormick,  129  Pa.  213, 569 
Clark  V.  Martin,  49  Pa.  289,  124 
Clarke  v.  Hart.  6  H.  L.  633,  192 
Clendenon  v.  Pancoast,   75   Pa. 

213.  3 

Oulow  z/.  McClelland,  151   Pa. 

583.  399 

CoUam's  Petition,  134  Pa.  551,  311 
Collins  V.  Chartiers  Valley  Gas 

Co.,  131  Pa.  143,  483 

Com'th  V.  Allen,  148  Pa.  358,  399 
Com*th  V.  Brewing  Co.,  145  Pa. 

85,  216 

ComUh  V.  Central  Bridge  Co.,  12 

Cush.  244,  397 

Com'th  V.  Cbmish,  13  Pa.  288,  173 
Com'th  V,   Delaware    Division 

Canal  Co.,  123  Pa.  596,  216 

Com'th  V,  Edgerton  Coal  Co.,  35 

Weekly  Notes,  205,  216 

Com'th  V.  Equitable  Asso.,   137 

Pa.  412,  378,495 

Com'th  V,  Fall  Brook  Coal  Co  , 

156  Pa.  488,  125 

Com'th  V,  Grier,  152  Pa.  176,  197 
Com'th  V.  McCombs,  56  Pa.  436,  557 
Com'th  V.  Mitchell,  2  P.  &  W. 

517.  257 

Com'th  V.  Ocean  Oil  Co.,  59  Pa. 

61,  219 

Com'th  V,  Painter,  10  Pa.  214,  517 
Com'th  V.  Penn  Gas  Coal  Co., 

62  Pa.  241,  219 

Com'th  V,  Pottsville  Water  Co., 

94  Pa.  516,  219,  220 

Com'th  V,  Railroad  Co.,  135  Pa. 

256,  93 

Com'th  V,  Shuman,  18  Pa.  343,  160 
Com*th  ex  rel.  Cord  v.  Magnolia 

Land  &  Imp.  Co.,  163  Pa.  99,  459 

Digitized  by  C^ii^OQlC 


TABLE  OF  CASES  CITED  IN. SUPREME  COURT  OPINIONS. 


Conner's  Appeal,  103  Pa.  357,  290 
Corbjn  v.  BoUman,  4  W.   &  S. 

^3^»        ^    .  373 

Coursey  v.  DaTis,  46  Pa.  25,  45 

Cox  V,  Freedley,  33  Pa.  124,        320 

Cox  V.  Highley,  loo  Pa.  252,      493 

Craig  V.  Philadelphia,  89  Pa. 

265.  571 

Craig  V,  PresbTterian  Church,  88 

P*.  42,  217 

Craven  v,  Bleakney,  9  Watts,  19,  370 
Crawford  v,  Barry,  i  Binn.  480,  372 

DAVEY  V.  Turner,  I  DalL 
il>  508 

Dawson  v.  Pittsbuigh,   159  Fa. 

317.  44 

Dean  v.  Connelly,  6  Pa.  239,  335 
Dean's  Appeal,  98  Pa.  loi,  323 
De  Haven  v,  Williams,  80  Pa. 

480,  425 

Demi  v.  Bossier,  i  P.  &  W.  224,  508 
Deputron  v.  Young,   134  U.  S. 

241,  296 

Devaynes  v.  Robinson,  24  Beav. 

86,  296 

Devers  v.  York,  150  Pa.  208,  40 
Devinney  v.  Reynolds,  I    W.  & 

S.  328,  296 

Dewhurst  v,  Allegheny,  95  Pa. 

437,  555 

Dickinson  v.  A.  O.  U.  W.,   159 

Pa.  258,  495 

Dietrich's  Appeal,  107  Pa.  174,  159 
District  z'.  Pollard,  55  N.  H.  503,  339 
Dixon  V.  Brooklyn  City  Ry.  Co., 

100  N.  Y.  170,  386 

Donley  v,  Pittsburgh,   147   Pa. 

348.  40 

Douglan*  Appeal,  48  Pa.  223,  60 
Downey  v.  Bank,  13  S.  &  R. 

288,  506 

Downey *s  Appeal,  2  Watts,  297,    58 
Doyle  V,  The  Continental  Insur- 
ance Co.,  94  U.  S.  535,  102 
Driesbach  v.  National  Bank,  104 

U.  S.  52,  489 

Duff  t^.  Williams,  85  Pa.  490,      493 

Dunseath  v.  Traction  Co.,   161 

Pa.  124,  502 

EAST  Lewisburg  Lumber  and 
Mfg  Co.  t/.  Marsh,  91  Pa. 
96,  156 

Easton,  etc.   Pass.  Ry.   Co.  v. 

City  of  Easton,  133  Pa.  505,  349 
Ehrenfelt's  Appeal,  loi  Pa.  186,  172 
Eichelberger  v,  Gitt,  104  Pa.  64,  183 
Eichenlaub  v.  Hall,  163  Pa.  201,  422 
Erie  County  v,  Com'th,  127  Pa. 

197.  397 

Ettinger  v.  Jones,  139  Pa.  218,  386 
Evans  v.  Com'th,  4  S.  &  R.  272,  450 
Evans  v.  Phillipi,  117  Pa.  226,    219 

FARNHAM  I/.  The  Camden 
and  Amboy  R.  R.  Co.,  55 

^      P*S3.     ^_  546 

Famsworth  v,  Duffiier,   142  U. 

S.  47.  332 

Femster  v,  Seibert,  104  Pa.  196,  172 
Feny  v.  Laible,  31  N.J.  Eq.  566,  296 


Ferry's  Appeal,  102  Pa.  207,  248 
Fidelity  Company  v,  Laughlin, 

139  Pa.  612,  126 

Fifth  Nat.  Bank  v,  Ashworth, 

123  Pa.  212,  453 

Flanagin  v,  Wethcrill,  5  Whart. 

280,  373 

Fosselman  v.  Elder,  98  Pa.  159,  268 
Fraley  v.  Steinmetz,  22  l'a.437,  426 
France  v,  Ruddiman,   126  Pa. 

257,  276 

Frederick's  Appeal,  52  Pa.  338,  268 
Frew  V,  Clark,  80  Pa.  170,  267 

Fiink  V.  Roe,  70  Cal.  311,  384 

Fryhoffer  v.  Busby,   17  S.  &  R. 

121,  58 

GASKINSv.  Gaskins,  17  S.  & 
R.  390,  184 

GeoTge  V,  Railroad  Co.,    i  Am. 

&  Eng.  R.  R.  Cases,  297,  386 
German   Reformed  Church    v, 

Seibert,  3  Pa.  282,  173 

Germantown  Pass.  Ry.  v.  Fitler, 

60  Pa.  130,  191 

Gemet  v,  Lynn,  31  Pa.  94,  46 

Gibson  v,  Soper,  6  Gray,  279,  384 
Gilbert  v.  Hoffman,  2  Watts.  66,  335 
Gill  V.  Cubitt,  3  B.  &  C.  466,  488 
Glading  v.  Frick,  88  Pa.  460,  380 
Glidden  v,  Strupler,  52  Pa.  400,  450 
Goldey  v.  The  Railroad  Com- 
pany, 30  Pa.  242,  547 
Goodman    v,  Harvey,  4  Ad.  & 

£Ui8,87o,  488 

Grogan  et  al.  v.  Adams  Express 

Co.,  1 14  Pa.  523,  547 

Goodwin  Gas  Stove  &  Meter 

Co.'s  Appeal,  117  Pa.  514,  402 
Gore  V.  Kinney,  10  Watts,  139,  9 
Graft  V,  R.  R.  Co.,  8  Atl.  Rep. 

206,  378 

Graham  v.  Long,  65  Pa.  383,  450 
Green  v,  Lucas,  33  Law  Times 

Rep.  584,  3 

Green's  Estate,  140  Pk.  253,  61 

Greenwalt  v.  Homer,  6  S.  &  R. 

71,  378 

Gring's  Appeal,  80  Pa.  339,  60 

Gross*  License,  171  Pa.  344,        310 
Guiterman  v,  Landis,  i  Week- 
ly Notes,  622,  245 

HABERGHAM  v,  Vincent,  2 
Ves.  Jr.  204,  268 

Hall's  Appeal,   i  Pennypacker, 

223,  278 

Hammett  V.  Philadelphia,  65  Pa. 

"55.  569 

Hampton  v,  Matthews,   14  Pk. 

105,  372 

Hancock's  Appeal,  112  Pa.  532,  248 
Hand  v,  Weidner,  151  Pa.  362,  450 
Harcourt  v.  Fox,   I   Shower's 

Rep.  520,  196 

Harding  v,  Townshend,  43  Vt. 

536,  400 

Harger  V.  Commissioners^  12  Pa. 

251,  426 

Hamer's  Appeal,  94  Pa.  489,  60 
Harper's  Appeal,  109  P^  9,  290 
Haskins  v.  Tate,  25  Pa.  249,         46 


Haverly  v.  R.R.  Co.,  135  Pa.50,  521 
Hegarty's  Appeal,  75  Pa.  503,     414 
Heller's  Appeal,  1 16  Pa.  534,      184 
Helm  V,  Oolsen,  Memoirs  of  the 
Historical  Society  of  Penna. 

vol.  7, 47.  507 

Henderson  v.    Henderson,  133 

P*  399»  499 

Henderson  v.  Hunter,  59  Pa. 

335.  «73 

Hendrix's  Account,  146  Pk.  285,  219 
Henry  Street,  123  Pa.  346,  308 

Hiester  v  Green,  48  Pa.  loi,  183 
Hill  V.  Gomme,  i  Beavan,  541,  121 
Hoban*s  Appeal,  102  Pa.  405,  433 
Hockenbury  v,  Snyder,  2  W.  & 

S.  240.  345 

Homer  v.  Com*th,  106  Pa.  221,  219 
Hook  V,  Mutual  Ins.  Co.,  160 

Pa.  229,  303 

Hoover  v,  Epleir,  52  Pa.  522,  298 
Hombeck  v.   Mutual  Bmlding 

and  Loan  Asso.,  88  Pa.  64,  450 
Hosack  ».  Weaver,  I  Yeates,479, 508 
Hosier  z/.  Hursh,  151  Pa.  415,  380 
Howe's  Appeal,  126  Pa.  233,  248 
Huber  v.  WiLson,  23  Pa.  178,  49J 
Hughes  V.  Artietam   Mfg.  Co., 

34  Md.  316,  191 

Hunt  V.  Hunt,  4  N.  H.  434,  268 
Hunter  v.  State,  40  N.  J.  Law, 

495.  95 

Hunt's  Appeal,  105  Pa.  128,  343 
Hutinson  v,  Boggs,  28  Pa.  294,   489 

ILLINOIS    Central    Railroad 
Co.  V,  Decatur,  147  U.  S. 

«90.  555 

Indiana  County  Bank's  Appeal, 

95  Pa.  500,  60 

In  re  Assigned  Estate  of  Snyder 

and  Cadwallader,  8  Phila.  303,  323 
In  re  Kensington  and  Oxford 

Turnpike  Co.,  97  Pa.  269,  309 
In  re  Royersford  Bridge,  1 12  Pa. 

627,  219 

Insurance  Asso.   v,  Evans,  102 

Pa.  281,  181 

Ins.  Co.  V.  Fidelity  Co.,  123  Pa. 

523.  5a« 

Ins.  Co.  V,  Hartshorne,  84  Pa. 

453.  375 

Ins.  Co.  V,  Miller,  120  Pa.  517,  28 
Iron  Works  v.  Barber,  106  Pk. 

125,  493 

Irvine  v.  Irvine,  9  Wall.  627,      384 

JACK    V.    Jones,    5   Whart. 
321,  58 

Jackson  v,  French,  3  Wendell, 

337,  402 

Jackson  v,  Summerville,   13  Pk. 

359.  335 

James  v.  Com.  12  S.  &  R.  220,  508 
Jeffrey  v.  Hursh,  49  Mich.  31,  296 
Johnson  v,  Lyttles  Iron  Agency, 

L.  R.  5  Ch.  Div.  687,  192 

Johnson  v.  R.  R.  Co.,   163  Pk. 

127,  380 

Johnson  v,   W.  C.  &  P.  R.,  70 

Pa.  357.  474 

Johnston's  Estate,  33  JPa.  511,      1 96 

Digitized  by  VjOOQIC 


TABLE  OF  CASES  CITED  IN  SUPREME  COURT  OPINIONS. 


XI 


Jones  9.  Caldwell,  i  Onterbridge, 

,  "♦*•      ^  343 

Jones  V.  Tncy,  75  Pa.  417,  372,457 
Jordan's  Appeal,  107  Pa.  75,       323 
Jomdan  v,  Joordan,  9  S.  &  R. 
a68,  450 

r^ECK    V.    Bieber,    148    Pa. 
it    645.  179 

£ensiiigton  Bank  v,  Patton,  14 

P^  479.  529 

Kent* s  Appeal,  87  Pa.  165,  136 

Kern  v.  Simpson,  126  Pa.  42,  493 
Kerr  v.  Trego,  47  Pk.  292,  172 

Keys  V.  Johnson,  68  Pa.  42,  3 

Kindt's  Appeal,  102  Pa.  441,  57 
King  V.  Bristow,  6  D.  &  E.  168,  258 
Kinnej  v.  Matthews,  69  Mo.  520, 296 
Kirby  v.  The  Railway  Co.,  18 

L.  T.  658.  547 

Kistler  V,  Reeser,  98  Pa.  I,  461 

Knox's  Estate,  131  Pa.  220,  268 
Kooigmaker  v.   Brown,  14  Pa. 

269,  58 

Kngler's  Appeal,  55  Pa.  123,  51 
Kmz's  App»d,  100  Pa.  75,  230 

T  ACY  V.  Green,  84  Pa.  514,      320 

Laing  v.  Colder,  8  Pa.  479,  547 

T.ancairer  v,  Dolan,   i   Rawle, 

23'»  297 

Landell's  Appeal,  105  Pa.  152,  434 
LaDdis*  Appesl,  102  Pa.  467,  172 
Landis  v.  Roth,  109  Pa.  621,  529 
Laadmesser's  Appeal,    126  Pa. 

"S»  573 

Lane  v,   Atlantic  Works,    1 11 

Mass.  136,  503 

Lanf  s  Appeal,  95  Pa.  279,  414 

La  Plume  Borough  v,  Gardner, 

148  P^  192,  290 

Layman  v.    Beam,    6    Wbart 

181.  372,  457 

Lehman's  Appeal,  105  Pk.  128,  343 
Leich  Hardware  Co.  v.  Bank, 

109  Pa.  240,  489 

Lex's  Appeal,  97  Pa.  289,  433 

Locke's  Appeal,  72  Pa.  491,  517 
Loew  V.  Stocker,  61  Pa.  347,  26 
London  Ins.  Co.  v,  Lycoming 

Ins.  Co.,  105  Pa.  424,  181 

Long  //  MX,  V,  Pbila.   &  Read- 
ing R.  R.  Co.,  75  Pa.  257,       502 
Loogwell  V.  Hartwell,  164  Pa. 

533.  509 

Loomis  V.  Loomis,  27  Pa.  233,  155 
Lothrop  V.  Blake,  3  Pa.  483,        227 

MACON  &  AngusU  R.  R.  Co. 
V,  Vason,  57  Ga.  24,  192 

Madison  and  Harmony  School 

House  Road,  37  Pa.  417,         308 
Mahalfey  v.  Ferguson,  156  Pa. 

156.  333 

MaUoy  v,  Com'th,  115  Pa.  25,  219 
Mareh  ».  Allabongh,  103  Pa.  335,  179 
Markoe  v.  Hartranft,  15  Am.  L. 

Reg.  487,  290 

Mntin's  Appeal,  97  P*.  85,  368 
UasQo  V,  Woener,  18  Mo.  570,  141 
Hadier  v.  Trinity  Church,  3  S. 

*tR.5>3.  344 


McAaley^s  Appeal,  77  Pa.  397,  172 
McCaskey  v.  Graff,  23  Pa.  321,  335 
McQelland  v.  SUnglnff,  7  W.  A 

S.  134.  38,  499 

McClintock  v.  R.   R.   Co.,  21 

Weekly  Notes,  133,  474 

McQeary's  Appeal,  20  Weekly 

Notes,  547,  397 

McCnlloch  V,  McKee,  16  Pa. 

289,  453 

McCurdy  v,  Pottt  et  a/.,  2  Dai- 
la*.  98,  344 
McFarland   v.  Insurance    Co., 

134  Pa.  590,  28 

McGinnis  v.  Prieson,  85  Pa.  1 1 1 ,  38 
McGinnis  v,  Watson,  41  Pa.  9,  172 
McGUnsey's  Appeal,  14  S.  &  R. 

64,  572 

Mcllvaine  v.  Mutual  Ins.  Co., 

9^  Pa.  30,  368 

McKioney  v  Mehaffey,  7  W.  & 

S.  276,  160 

McKee  v.  Bid  well,  74  Pa.  218,  503 
McManus  v.  The  Railway  Co., 

4  H.  A  N.  327,  547 

McSparran  v.  Neeley,9i  Pa.  17,  488 
Mead's  License,  161  Pa.  375,  310 
Melsheimer   v.    Gross,  58   Pa. 

412,  54 

Mentz  V,  Lancaster  Fire  Ins.  Co., 

79  Pa.  475,  305 

Mercy's  Appeal,  4  Pa.  80,  368,  426 
Michener  v,  Philadelphia,  118 

Pa.  535.         ,  569 

Michigan  Shingle  Co.  v.  Insur 


anceCo.,  53  N.W.  R.945; 
94  Mich.  389, 


28 


Middleswarih's  Admr.  v.  Black 

more,  74  Pa.  414,  526 

Miller  v,  Baschore,  83  Pa.  356,  529 
Miller  v.  Hulme,  Ex'r.,  126  Pa. 

277.  433 

Miller  t/.Wentworth,  82  Pa.  280,  450 
Miller  v.  Zufall,  113  Pa.  317,  344 
Miller's  Appeal,  35  Pa.  481,  323 
Millers  Appeal,  159  Pa.  562,  40) 
Miller's  Appeal,  113  Pa.  459,  248 
Milligan's  Appeal,  104  Pa.  503,  368 
MilWale  Borough  v.  ETcrgreen 

Ry.  Co.,  131  Pa.  19,  216 

Miner's  Appeal,  61  Pa.  283,  320 
Minister  v,  Morrison,  2  Yeates, 

346,  9 

Monongahela  Bridge  Co.  v.  The 

Pittsburgh  &  Birmingham  Ry. 

Co.,  114  Pa.  478,  397 

Montgomery's  Appeal,92  Pa.202,  433 
Moore  v,  Colt,  127  Pa.  289,  178 
Moore's  Appeal,  10  Pa.  438,  573 
Morell  V,  Dickey,  i  John  Ch.153,  268 
Morewood  Arenue,  159  Pa.  20,  401 
Morris'  Appeal,  87  Pb.  368,  136 
Morris  v.  Watson,  15  Minn.  212,  297 
Morris  v.  Ziegler,  71  Pa.  450,  380 
Morrison  v,  Fayette  Co.,  127  Pa. 

1 10,  219 

Mosier's  Appeal,  56  Pa.  76,         298 

NAILER  V.  Stanley,   10  S.  & 
R  450.  368 

Neal's  Executors  t'.  Gilmore,  79 
Pa.  427,  121 


Negley  Avenue,  146  Pa.  456,      348 

North  American  Oil  Co.  v.  For- 
syth, 48  Pa.  291,  140 

Northampton  Mutual  Live  Stock 
Ins.  Co.  V.  Stewart,  39  N.  J. 
Law,  486,  190 

Northern  Liberties  v,  St.  John's 
Church,  13  Pa.  104,  555 

North  Penn.  R.  R.  Co.  v.  Kirk, 
90  Pa.  15,  400 

N.  W.  Masonic  Assoc,  v,  Jones, 
154  Pa.  99,  378 


0' 


|GDEN  V,  Philadelphia,   143 
P*.  430,  44 

Oliver's  Appeal,  loi  Pa.  299,  433 
Oliver's  Estate,  136  Pa.  58,  189 

Opie  V.  Serrill,  6  W.  &  S.  264,  454 
Orne  v,   Kittanning  Coal  Co., 

114  Pa.  172,  9 

Osbum*s  Appeal  104  Pa.  637,  61 
Otterson  v.  Middleton,  102  Pa. 

7«,  335 

Ottinger  v.  Ottinger,  17  S.  &  R. 

142,  403 

PA.  R.  R.  Co.  V.  Aspell,  23  Pa. 
147,  474 

Pa.  R.  R.  Co.  V,  Lyons,  129  Pa. 

"3.  474 

Palmer  v,  Graham,  I    Parsons, 

476,  180 

Parker  v.  The  Commonwealth,  6 

Pa.  507,  5«7 

Patapsco    Co.    v.    Morrison,  2 

Woods,  395,  296 

Patterson  v.  Caldwell,  124  Pk. 

455,  «56 

Patterson  z^.  English,  71  Pa.  458,  268 
Paxton  V,  Harrier,  and  Henni- 

ger  terre  tenant,  1 1  Pa.  312,  368 
PearsoU  v.  Chapin,  44  Pa.  9,  384 
Peek  V.  The  Railway  Co.,  10  H. 

L.  Cases,  473,  547 

Penn  Townships.  Perry  County, 

78  Pa.  457,  397 

Penna.  Coal  Co.  v.  Sanderson, 

113  Pa.  126,  483 

Penna.  R.  R.  Co.  v,  Henderson, 

51  P*-  315.  ^       503 

Penna.  R.  R.  Co.  v,  Langdon, 

92  Pa.  21,  476 

Penna.  R.  R.  Co.  v,  Lewis,  79 

Pa.  33.  503 

Penna.  R.  R.  Co.  v.  White,  88 

Pa.  327.  475 

Penna.  R.  R.   Co.  v.  Zebe,  33 

Pa.  318.  476 

Penna.  R.  R.  Co.  v.  Raiordon, 

"9  Pa.  577.  547 

Penna.  R.  R.  Co.'s  Appeal,  93 

Pa.  150,  484 

People  V.  Utica  Insurance  Co., 

15  Johns.  358,  104 

Perot's  Appeal,  86  Pa.  335,  195 

Perot's  Appeal,  102  Pa.  235,  343 
Peterson's  Appeal,  7  Norris,  397,  343 
Pbelan  v.  Moss,  67  Pa.  59,  488 

Phoenix  Ins.  Co.  v.  Erie  Trans- 
portation Co.,  117  U.  S.  312,    548 
Phoenix  Pot  Works  v.  The  Rail- 
road Co.,  139  Pa.  284.  547 

Digitized  by  LjOOQIC 


Xll 


TABLE  OF  CASES  CITED  IN  SUPREME  COURT  OPINIONS. 


Pierce  v,  Livingstone,  80  Pa.  99,  370 
Pipe  Lines  v.  Insurance  Co.,  145 

Pa.  346,  28 

Pittsburgh  Junction  Co*s  Appeal, 

122  Pa.  511,  484 

Pontius  V.  Nesbit  et  al,^  40  Pa. 

309,  426 

Poor  V,  Colbum,  57  Pa.  415,  372 
Poor  V,  Greene,  5  Binn.  554,  508 
Porter's  Estate,  77  Pa.  43,  572 

Powell  V,  The  RaiUoad  Co.,  32 

Pa.  414.  547 

Pray  v.  Northern  Liberties,  31 

Pa.  69,  555 

Polford  V,  Fire  Department,  31 

Mich.  458,  192 

Powell  V,  Pennsylvania,  127  U. 

S.  678,  100 

Preudergast  v.  Turton,  I  Younge 

&  Collier,  109,  192 

Priestley's  Appeal,  127  Pa.  420,  433 


Q 


UINN  V.  Cumberland  County, 
162  Pa.  55,  557 


RAILROAD  V,  Lewis,  109  111. 
120,  386 

Railroad  Co.  v.   Lockwood,  17 

Wall.  357,  547 

Railroad  Co.  v.  Miller,  87  Pa. 

395 »  547 

Railroad  Co,  v,  Wilcox,  48  Pa. 

161,  160 

Railway  v,  Evans,  53  Pa.  250,  26 
Railway  Co.  v.  United  Sutet, 

99  U.  S.  420,  219 

Randolph  z/.  Quid  wick  Co.,  135 

U.S.  457.  244 

Rapho  V,  Moore.  68  Pa.  404,  397 
Raudenbusch*s  Petition,  120  Pa. 

328.  310 

Reek's  Appeal,  78  Pa.  435,  526 

Reed's  Ex'r.  v.  Reed,  82   P*. 

426,  3 

Regina  v,  Birmingham^  9  C.  & 

P.  499 ;  I  Gale  &  Dav.  457 ; 

2  Gale  &  Dav.  236,  507 

Reigert  v.  Ellmaker,  6  S.  &  R. 

42,  159 

Reigle  v,  Seiger,  2   P.  &   W. 

340,  154 

Ringwalt  v.  Brindle,  59  Pa.  51,  373 

Road  Case,  2  P.  &  W.  532,  308 

Robeno  v.  Marlatt,  136  Pa.  35,  414 

Robinson  v,  Myers,  67  Pa.  9,  380 

Rolland  v,  Com'th,  82  Pa.  306,  146 

Rose  V.  Quick,  6  Casey,  225,  268 

Roshi's  Appeal,  69  Pa.  462^  172 

Routh  V.  Howell,  3  Ves.  567,  573 
Rule  V.  JeweU,  L.  R.  18  Ch.  Div. 

660,  192 
Rutland  &   ^,   R.    R.   Co.    v, 

ThraU,  35  Vt  536,  191 

SAMPSON  v.  Overton,  4  Bibb. 
409.  227 

Schad's  Appeal,  88  Pa.  1 1 1,  268 
Schaeffer's  Appeal,  1 19  Pa.  640,  433 
Schlichter  v.   Keiter,   156    Pa. 

119,  172 

Schrack  v,  Shriner // a/.,  loo  Pa. 
451.  368 


Schroeder  v.  Galland,   134  Pa. 

277.  392 

Schubkagel  v.  Dierstein,  131  Plu 

46,  402 

Schuylkill  Co.'s  Appeal,  30  Pft. 

358,  38 

Scott  V,  Hough,  151  Pa.  630,  456 
Scranton  v.  Coal  Co.,  105  Pa.445,  571 
Seyfert  v.  Bean,  83  Pa.  450,  77 

Seely  v.  Pittsburgh,  82  Pa.  360,  571 
Seylar  v.  Carson,  69  Pa.  81,  335 
Sherlock  v.  Ailing,  44  Ind.  184,  400 
Shiffer  v.   Broadhead,  126  Pa. 

260,  439 

Shirlock  v,  Shiriock,  5  Pa.  367,  45 
Sims  V,  Everhardt,   102  U.  S. 

312,  384 

Sinking  Fund  Cases,  99  U.  S. 

700,  105 

Slaughter  House  Cases,  16  Wall. 

36,  100, 104 

Smith  V.  McCarthy,  56  Pa.  359,  517 
Smyser  v,  Smyser,  3  W.  &  S. 

437,  184 

Sparks  v.  Liverpool  Water  W'ks, 

13  Ves.  Jr.  427.  192 

Spier's  Appeal,  26  Pa.  233,  497 
St.  Andrew's  Church's  Appeal, 

67  Pk.  512,  124 

St  John  V.  Erie  Railway  Co.,  22 

Wall.  148,  219 

Stack  V,  O'Hara,  90  Pa.  477,  172 
State  Bank  v,  McCoy,  69  Pa. 

204»  380 

Sute  V,  Western  N.  C.  R.  R.  89 

N. C  584,  508 

Sute  line  and  Juniata  R.  R. 

Co.'s  Appeal,  77  Pa.  431,  216 
Stayton  v,  Graham,  139  Pa.  I,  28 
Steamship  Co.  v.  Phoenix  Ins. 

Co.,  129  U.  S.  397,  547 

Stewart's  Appeal,  86  Pa.  149,  433 
Stocker  v.  Hutter,  134  Pa.  23,  332 
Stone  V,  Mississippi,  loi   U.  S. 

814,  103 

Stoner  v.  Zimmerman,  21   Pa. 

394»  343 

Streeperz/.  Williams,  48  Pa.  450,  178 
Stroudsburg  Bank's  Appeal,  126 

Pk.  523,  38 

Stults  V,  Dickey,  5  Binn.  289,  508 
Sullivan  v.  P.  &  R.  R.  R.  Co., 

30  Pa.  234,  476 

Sutter  V,  The  Reformed  Dutch 

Church,  42  Pa.  512,  172 

Sweatman's  Appeal,  150  Pa.  369,  323 
Sweeney  v.  Oil  &  Gas  Co.,  130 

Pa.  193.  3 

TERRY  V,   Jewett,  17  Hun. 
395.  400 

Thompson  v.  Brown,  4  John.   • 

Ch.  Rep.  619,  573 

Thompson  v,  Christie,   138  Pa. 

230,  561 

Thompson  v.  Morrow,  5  S.  & 

R.  289,  450 

Tindle's  Appeal,  77  Pa.  201,  434 
Tomlin  v,  Tonica  &  Petersburg 

R.  R.  Co.,  23  111.  374.  191 

Towle  V,  Ionia  Fire  Insurance 

Co.,  51  N.  W.  Rep.  987,  28 


Trimmer  v,  Heagy,  16  Pa.  484,  450 
Trist  V,  Child,  21  Wall.  448,  120 
Trust  Company  v.  Fricke,  152 

Pa.  231,  219 

Tuigg  V.  Treacy,  104  Pa.  493,26, 172 
Turner  v,  Scott,  51  Pa.  126,        268 

UNDERWOOD  V.  Nicholls, 
17  C.  B.  239,  84  E.  C.  L. 
Rep.  453 

VACATION  of  an  Alley  on 
Beatty's  Plan,  104  Pa.  622,  309 
Van  Dnyne  v,  Vreeland,  1 1   N. 

J.  Equity,  371,  "i 

Van  Syckel  t/.  Stewart,  77  Pa. 

125,  26 

Vos  V.  Robinson,  9  Johns.  192,     28 

WALLINGFORD  v.  Dunlap. 
14  Pa.  3i>  26 

Ward  V,  Taylor,  I  Pa.  238,  344 

Washer  v,   Bullitt  County,  no 

U.  S.  564,  397 

Washington  Ave.,  69  Pa.  352,  571 
Watson  V,  Bailey,  I  Binn  470,  450 
Watson  z/.  Eales,  23  Beav.  294,  192 
Watson  V.  Mercer,  6  S.  &  R.  49,  45^ 
Webster  &  Goldsmit]i*s  Appeal, 

86  Pa.  409,  297 

Weinman  v.  Passenger  Ry.  Co., 

118  Pa.  192,  398 

Weiss  V,  Borough  of  Bethlehem, 

136  Pa.  294,  93 

West  Chester  &  Phila.   R.  R. 

Co.  V.  McElwee,  67  Pa.  31  r,   503 
Westcott  V.  The  MinnesoU  Min- 
ing Co.,  23  Mich.  145,  191 
Western  Union  Telegraph  Co.  v. 

128  Pa.  442,  547 

Wetters  Appeal,  20  Weekly 

Notes,  499.  83 

White  V.  Williamson,  2  Grant's 

Cases,  249,  45 

Whiteside  v,  Whiteside,  20  Pa. 

473,  433 

Whittaker  v,  Phcenizville  3or., 

141  Pa.  327,  7 

Wilson  V.  Scranton,  141  Pa.  621,  44 
Wilson  V,  Van  Leer,   103  Pa. 

600,  268 

Wilson  V,  Van  Leer,  127  Pa. 

371  345 

Wilson  V,  Wilson,  26  Pa.  393,  454 
Wilson's  Estate,  i  C.  C.  R.  509,  162 
Winebrenner  v.  Calder,  43  Pa. 

244.  »72 

Winton  v.  Little,  94  Pa.  64,  57 

Woelpper's  Appeal,  126  Pa.  562,  526 
Wolford  V.  Morgenthal,  91  Pft. 

30,  45 

Wood  V,  Goodridge,  6  Cush. 

117.  296 

Wood  V.  Smith,  92  Pa.  379,  425 
Wright     V,    Wigton,     84    Pa. 

163,  136 

Wynkoop  v,  Wynkoop,  42  Pa. 

293.  572 

YOUNDT  V.  Youndt,3  Grant, 
140,  422 

Young's  Appeal,  83  Pa.  59,  61 


Digitized  by  LjOOQIC 


WEEKLY  NOTES  OF  CASES. 


Weekly  Notes  of  Cases. 


Vol.  XXXV.]     PRIDA  K,  SEPT.  14, 1894.    [No.  i. 


S)upreme  €ourt^ 


Jan.  *^,  377- 

Middleton 


April  5, 1894. 

Thompson. 


Broker — Commission  when  earned— Obtaining 
loan  —  Implied  warrant  as  to  marketable 
title, 

A  broker  employed  to  obtain  a  loan  has  earned  his 
commission  when  he  has  procured  a  person  willin|r,  ready 
and  able  to  advance  the  money  desired  upon  the  terms 
communicated  by  the  employer  to  the  broker.  A  binding 
contract  is  not  essential  when  the  person  produced  by  the 
broker  stands  ready  to  perform  his  part  of  the  proposal 
and  the  failare  occurs  through  the  fimlt  or  inability  c^  the 
prindpaL 

One  who  proposes  to  borrow  money  on  land  impliedly 
warrants  that  he  has  a  marketable  title  thereto,  and  in 
die  absence  of  instructions  to  the  contrary  his  employ- 
ment of  a  broker  to  obtain  a  loan  is  a^  sufficient  authority 
to  the  latter  to  make  representations  and  negotiations  on 
that  basis,  and  such  authority  is  not  negatived  by  leaving 
uiiai»wer«d,  questions  put  b^  the  broker  upon  a  blank  for 
the  purpose  of  obtaining  information. 

A.  employed  \n  B.  to  obtain  a  loan,  made  application 
to  C  upon  a  blank  which  stated  that  '*  full  brief  of  title 
and  searches  with  opinion  of  counsel  will  be  required.'' 
C.  accepted  the  application,  the  acceptance  containing  the 
words  «•  opinion  of  J.  C.  S.,  Esq."  The  Court  below  held 
that  this  prevented  the  contract  finom  being  a  binding  and 
enforceable  one  between  B.  and  C,  and  hence  that  A.  was 
not  entitled  to  commission. 

Held^  that  this  was  error,  that  S.  was  not  necessarily 
made  die  final  arbiter  of  the  matter  of  acceptance,  and 
that  even  if  he  were,  the  question  of  whether  A.  went 
outdde  of  his  authority  in  submitting  the  matter  to  S. 
would  depend  on  the  nature  of  the  objections  raised  by 
him;  A.  had  authority  to  stipulate  that  the  titie  should  be 
marketable  in  the  opinion  of  counsel.  If  S.  required 
nothii^  more,  A.  was  within  his  authority;  if  he  raised 
objections  not  sufficient  to  destroy  the  marketability  in 
die  general  opinion  of  the  profession,  and  C.  refused  on 
these  grounds  to  lend,  then  A.  had  not  produced  a  willing 
leader  within  the  terms  of  the  contract  and  could  not  re- 
corer  his  commission ;  but  these  questions  were  for  the 
jury. 

Appeal  of  R.  Taylor  Middleton,  plaintiff,  from 
the  judgnaent  of  the  Common  Pleas  No.  i,  of 
Philadelphia  County,  in  an  action  of  assumpsit 
in  which  George  S.  Thompson  and  Archibald 
Campbell,  trading  as  Thompson  &  Campbell, 
were  defendants. 

This  was  an  action  brought  to  recover  com- 


mission, alleged  to  be  due  for  securing  a  loan  for 
the  defendant,  and  also  amounts  due  for  convey- 
ancing  services  and  disbursements  in  the  course 
of  the  same  operation. 

On  the  trial,  before  BRfeGV,  J.,  the  plaintiff's 
evidence  was  as  follows : — 

The  defendants  engaged  the  plaintifi  to  obtain 
for  them  a  loan  of  1 14,000  upon  certain  real 
estate  at  the  rate  of  six  per  cent,  and  signed  an 
agreement  promising  to  pay  a  commission  for 
obtaining  the  loan  of  two  per  cent.  The  blank 
on  which  the  agreement  appeared  contained, 
inter  alia^  the  following  question  as  to  the  title : 
"What  encumbrances  are  now  on  the  property^ 
to  be  paid  off  and  by  whom  held?"  which  ques- 
tion was  left  unanswered.  The  plaintiff  then 
made  application  for  the  money  to  the  Fidelity 
Insurance,  Trust  and  Safe  Deposit  Company. 
This  application  was  made  upon  a  blank  of  the 
Fidelity  Company  which  contained  the  follow- 
ing:— 

NoTB. — Full  brief  of  titie  and  searches,  with  opinion 
of  counsel,  will  be  required.  Insurance  assigned  as  col- 
lateral security,  covenant  entered  into  to  pay  State  tax, 
and,  if  an  old  mortgage,  a  certificate  of  no  set-off  to  be 
furnished.  Papers  to  be  complete  within  two  weeks  of 
date  of  acceptance ;  otherwise  interest  to  be  paid  for  period 
of  delay. 

The  mortgage,  if  taken,  must  be  a  first  lien  upon  the 
premises. 

After  having  been  considered,  the  paper  was 
returned  to  the  plaintiff  with  the  following  en- 
dorsement : — 

Application  to  The  Fidelity  Ins.  Trust  and  Safe  De- 

rsit  Co.  for  114,000.  1030  Germantown  Ave.  Exd. 
Aprd.  R.  A.  W.  Oct.  10,  '90.  App.  S.  A.  C.  Pr. 
Accepted  for  The  Fidelity  Insurance  Trust  and  Safe  De- 
posit Company.  Trustees  for  Helen  M.  Stillwell  under 
the  will  of  William  Lang,  deceased.  Opinion  of  J.  C. 
Stillwell,  Esq.  302.  Oct.  13,  1890. 

The  plaintiff  then  took  out  searches  against 
the  property  upon  which  the  liaoney  was  to  be 
loaned,  which  disclosed  the  fact  that  there  were  . 
three  mortgages  existing  against  that  property, 
one  of  f  8,000,  one  of  f  6,000  and  one  of  f  3,000, 
and  also  that  there  was  an  irredeemable  ground 
rent  against  a  portion  of  the  property.  Middle- 
ton  sent  for  Campbell  to  come  to  his  office  and 
explained  the  nature  of  these  encumbrances. 
Campbell  then  went  with  Middleton  to  The 
Commonwealth  Title  Company  to  get  that  com- 
pany to  insure  against  this  ground  rent,  and  they 
together  ordered  the  said  company  to  issue  a 
policy  of  insurance  for  which  Middleton  paid 
twenty-five  dollars.  Upon  further  investigation 
Middleton  discovered  that  the  property  upon 
which  the  loan  was  to  be  made,  had  belonged  to 
a  firm  in  which  one  Kreider  had  held  an  inter- 
est, and  also  one  Turnbull,  that  Kreider  and 
TumbuU  were  both  dead  and  that  their  interests 
had  never  been  conveyed  to  the  surviving  mem- 
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t>ers  of  the  firm  of  Campbell  and  Thompson 
Middleton  then  claimed  that  he  was  entitled  to 
his  commission,  but  proposed  to  do  the  necessary 
conveyancing  to  straighten  out  the  matter,  the 
only  additional  cost  to  defendant  being  his 
charges  for  the  preparation  of  the  additional 
papers.  To  this  defendants  agreed,  and  Middle- 
ton  then  proceeded  to  draw  quit*claim  deeds, 
one  from  the  Kreider  heirs,  which  after  consid- 
erable trouble  was  duly  executed  and  acknowl- 
edged, and  one  was  also  drawn  from  the  Turn- 
bull  heirs.  This  latter  was  never  executed,  ow- 
ing to  the  refusal  of  one  of  the  heirs  to  sign  the 
same,  and  the  delay  that  followed  upon  this 
caused  The  Fidelity  Company  to  withdraw  their 
acceptance  of  the  loan  and  the  matter  (M 
through. 

The  plaintiff  offered  in  evidence  the  following 
letter,  the  counsel  for  defendants  admitting  that 
the  writer,  an  officer  of  the  Fidelity  Company, 
would  have  testified  to  the  statements  contained 
therein,  but  objecting  on  the  ground  that  it  was 
incompetent  to  vary  or  alter  the  terms  of  the 
written  contract  between  Middleton  and  the 
Fidelity  Company. 

Philadelphia,  Oct.  lo,  1892. 
Dear  Sir: 

Referring  to  the  application  dated  September  24th, 
1890,  made  by  you  for  Messrs.  Thompson  &  Campbell 
for  the  loan  on  mortgage  of  1 14,000  for  five  years,  on 
premises  No.  1030  Germantown  Avenue,  we  b^  to  state 
that  the  application  was  accepted  by  ui  at  the  rate  of  six 
per  cent,  interest.  It  is  true  that  the  form  on  which  the 
application  was  made  provided  that  a  covenant  should 
be  entered  into  to  pay  State  tax.  This  form  was  the  one 
in  use  with  this  G>mpany  before  the  passage  of  the  Act 
providing  against  the  covenant  on  the  fMirt  of  the  borrower 
to  pay  State  tax  as  well  as  interest.  It  was  understood 
1^  us  when  the  application  was  made  that  the  rate  being 
at  six  per  cent,  the  mortgage  would  be  drawn  at  that  rate 
flat,  without  any  provision  for  the  payment  of  tax  by  the 
borrower.  This  mortgage  was  entered  on  our  books  as 
accepted  at  six  per  cent. 

Yours  very  truly, 

R.  W.  WILKINSON, 

Real  Estate  Officer. 

The  Court  sustained  the  objection. 

The  charge  was  as  follows : — 

* 'Gentlemen  of  the  jury :  [Under  the  law  I  in- 
struct you  that  this  plaintiff  is  not  entitled  to  re- 
cover his  commission  for  getting  this  loan.]  He 
is  entitled  to  recover  $2$  paid  the  Title  Com- 
pany, 18.50  for  acknowledgments  of  the  deeds, 
$6  that  he  paid  for  certified  copies  of  the  deeds, 
and  he  is  entitled  to  be  paid  for  the  drawing  of 
the  two  deeds.  He  claims  for  this  I40— that 
that  is  the  proper  amount — 120  for  each  deed. 
The  defendants  deny  that  it  is  a  proper  amount. 
You  will  have  to  determine  from  the  testimony 
what  is  a  proper  amount.  If  you  come  to  the 
conclusion  that  his  claim  is  right,  then  he  is  en- 
titled to  179.50,  with  interest,  which  you  can 
calculate.    But  if  you  think  that  I40  is  too  much 


for  the  drawing  of  the  two  deeds,  then  you  will 
give  him  whatever  you  think  he  is  entitled  to  for 
the  drawing  of  the  deeds,  with  interest,  of  course, 
from  the  time  the  claim  became  due. 

"One  other  thing,  gentlemen,  I  wish  to  say  to 
you.  The  only  evidence  here  as  to  the  value  of 
this  service  is  that  of  the  gentleman  himself,  and 
he  says  that  it  was  worth  {20  apiece.  Unless 
you  are  satisfied  from  something  else  which  has 
been  stated  here  that  he  is  not  to  be  believed, 
then  it  would  appear  that  I40  would  be  the 
right  amount  for  the  deeds." 

Verdict  for  plaintiff  ^90.31  and  judgment 
thereon.  The  plaintiff  took  this  appeal  and  as- 
signed as  error  the  exclusion  of  the  testimony  of 
R.  W.  Wilkinson  as  contained  in  the  letter  above 
set  out,  and  the  portion  of  the  charge  in  brackets. 

miliam  M.  Stewart,  Jr.,  (with  hxmjohn  M, 
Gest  and  John  Spar  hawk ,  Jr,),  for  appellant. 

The  testimony  of  Wilkinson  should  have  been 
admitted. 

Parol  evidence  is  admissible  to  show  that  a 
particular  clause  was  inserted  in  an  agreement 
by  mistake. 

Hamilton  v,  Asslin,  14  S.  &  R.  448. 
Mehafiy  v.  Share,  2  P.  &  W.  361. 
Finney's  Appeal,  59  Pa.  398. 

Much  more  it  is  admissible  to  show  that  a 
printed  clause  in  an  agreement  was  not  stricken 
out  when  the  plain  understanding  of  the  parties 
at  the  time  was  that  it  was  not  to  be  included, 
and  as  a  matter  of  law  under  the  Act  of  June  i, 
1889,  §  I,  could  not  lawfully  be  included. 

Here  is  an  attempt  to  enforce  the  rule  against 
the  admission  of  parol  evidence  at  the  instance 
of  a  person  who  is  not  a  party  to  the  instrument 
itself,  where  the  parties  themselves  are  agreed 
upon  what  was  intended  by  them,  and  where  the 
construction  contended  for  by  such  third  party 
would  make  the  agreement  unlawful. 

It  is  submitted  that  this  rule  will  not  be  so  en- 
forced at  the  instance  of  a  third  party. 

Greenleaf  s  Evidence,  3,279. 
Rice's  Evidence,  58. 
Brown  on  Parol  Evidence,  326. 
Krider  v,  Lafferty,  i  Wharton,  302. 

Plaintiff  was  entitled  to  his  commissions  when 
he  had  procured  a  person  able  and  willing  to 
lend  the  money,  although  the  matter  subsequently 
fell  through  on  account  of  a  defect  or  a  blot  upon 
the  title. 

Sweeney  v.  Oil  &  Gas  Co..  130  Pa.  193. 
Patterson  v.  McCaity,  29  Pitts.  L.  J.  455. 
Workman  v,  Cullberg,  12  Wbrklv  Notes,  189. 
Jackson  v.  Market  Co.,  Id.  190;  102  Pk.  269. 
Middleton  v.  Yerkes,  2  Co.  Ch.,  610. 
Vinton  v.  Baldwin,  88  Ind.  104. 
Edwards  on  Factors  and  Brokers,  sec  113. 
Doty  V,  Miller,  43  Barb.  ^.  Y.),  529. 
Green  v,  Lucas,  33  Law  Times  R.  584. 
Phister  v,  Gove,  48  Mo.  App.  458. 
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Peetv.  Sherwood,  43  MiDB.  447. 
Holly  flr.  Gosling,  3  £.  D.  Sm.  263. 

The  stipulation  that  the  opinion  of  lender's 
counsel  should  be  obtained,  was  nothing  more 
than  would  have  been  implied  had  there  been  no 
such  stipulation,  viz.,  that  the  loan  would  not  be 
accepted  without  investigation  on  the  part  of 
the  lender  or  hb  counsel. 

Gordon  v,  Mahoney,  13  Jr.  Eq.  404. 

Hnssey  v.  Home- Payne,  L,  R.  4  App.  Gas.  311, 

Janus  Collins  Jones ^  (^Lewin  W.  Barringer 
with  him),  for  appellee. 

The  right  to  recover  commissions  depends  en- 
tirely on  the  contract.  The  plaintiff  was  "to  ob- 
tain a  loan,"  this  expression  means  that  he 
shotild  actually  get  the  money  into  the  possession 
of  the  defendants;  there  is  no  pretence  that  the 
money  ever  came  into  the  defendants*  posses- 
sion. 

But  if  the  expression  be  held  to  mean  that 
plaintiff  was  simply  to  make  a  contract  for  the 
defendants  by  which  some  one  should  undertake 
to  make  the  loan  to  them,  then  to  earn  commis- 
sion he  must  obtain  a  valid,  enforceable  contract 
to  loan  on  the  terms  on  which  he  was  authorized 
to  act. 

Keys  V.  Johnson,  68  Pa.  42. 
Qendenon  v,  Pancoast,  75  Id.  213. 
Midiener  v,  Beim,  27  Weekly  Notes,  341. 
Peirce  v.  Tmitt,  21  Id.  569. 
Hartley  v.  Anderson,  150  Pft.  391. 

The  contract  with  the  Fidelity  Company  was 
not  one  which  the  plaintiff  was  authorized  to 
make.  The  provision  that  the  title  should  be 
approved  by  Mr.  Stillwell,  was  unauthorized,  and 
as  a  result,  rejection  by  him  would  end  any  dis- 
pute about  the  obligation  of  the  Fidelity  to  make 
the  loan,  hence  there  was  no  enforceable  contract 
on  the  terms  authorized  by  the  defendant. 

Nelson  v.  Von  Bonnhorst,  29  Pa.  352. 
Singerly  V.  Thayer,  108  Id.  291. 

And  see 

Crasto  V,  White,  52  Hun.  473. 

July  12,  1894.  Mitchell,  J.  Brokers,  says 
Sharswood,  J.,  in  Keyset.  Johnson,  68  Pa.  42, 
"are  persons  whose  business  it  is  to  bring  buyer 
and  seller  together.  They  need  have  nothing  to 
do  with  the  negotiation  of  the  bargain."  This 
is  said  generally  of  brokers,  though  the  words 
used  are  "buyer  and  seller,"  and  the  case  was 
one  of  the  sale  of  real  estate.  There  is  no  good 
reason  why  the  same  principle  should  not  apply 
to  a  broker  negotiating  a  loan  as  to  one  negotiat- 
ing a  sale.  Tlie  basis  of  his  right  to  compensa- 
tion in  either  case  is  the  same,  his  bringing  to 
his  principal  a  party  able  and  willing  to  carry  out 
the  desired  transaction.     It  is  said  in  some  of 


the  cases  that  there  must  be  shown  a  contract 
binding  on  the  party  produced.  But  this  is  not 
essential.  Keys  v,  Johnson  decides  that  the 
principal  cannot  take  the  matter  out  of  the 
broker's  hands  and  thus  deprive  him  of  his  right 
to  the  commissions  though  he  had  as  yet  made 
no  contract.  In  Clendenon  v.  Pancoast,  75  Pa. 
2 13,  no  binding  contract  appears,  and  in  Sweeney 
V,  Oil  &  Gas  Co.  130  Pa.  193,  it  affirmatively 
appears  that  no  such  contract  was  made.  So  in 
Reed's  Exr.  v.  Reed,  82  Pa.  426,  there  was  no 
contract,  because  while  the  expected  purchaser 
was  considering  the  matter  under  a  time  option 
allowed  for  that  purpose,  the  principal  sold  to 
another  party,  and  it  was  held  that  the  broker 
had  earned  his  commissions.  These  cases  show 
clearly  that  a  binding  contract  is  not  essential 
where  the  party  produced  by  the  broker  stands 
ready  to  perform  his  part  of  the  proposal,  and 
the  failure  to  do  so  occurs  through  the  fault  or 
inability  of  the  principal. 

We  are  therefore  of  opinion  that  there  is  no 
ground  for  a  distinction  in  the  extent  of  the  duty 
of  a  broker  to  effect  a  loan  and  one  to  effect  a 
sale.  In  the  former  case  as  in  the  latter,  as  said 
by  Baron  Bramwell  in  the  closely  analogous  case 
of  Green  v*  Lucas,  33  Law  Times  Reports,  584, 
*nhe  word  'procure'  means  to  procure  the 
lender  and  not  the  money,  and  the  contract  was 
completed  so  far  as  the  plaintiff  was  concerned, 
when  he  had  procured  a  person  who  was  ready 
and  willing  to  advance  the  money." 

Did  the  plaintiff  complete  his  part  of  the  con- 
tract in  the  sense  so  explained?  He  found  a 
lender  whose  ability  is  not  questioned,  and  whose 
willingness  must  be  tested  by  the  grounds  of 
final  refusal.  If  these  were  the  fault  of  the  de- 
fendants, then  the  failure  to  obtain  the  money 
was  no  defence  to  the  plaintiflfs  claim. 

A  man  who  proposes  to  sell  land,  or  to  borrow 
money  upon  mortgage  on  it,  impliedly  war- 
rants that  he  has  a  marketable  title  for  the  pur- 
pose desired,  and  in  the  absence  of  specific 
instructions  to  the  contrary,  his  employment  of 
a  broker  is  sufficient  authority  to  the  latter  to 
make  representations  and  negotiations  on  that 
basis.  And  such  authority  is  not  negatived  by 
merely  leaving  unanswered,  questions  which  have 
been  puf  by  the  broker  on  a  blank  furnished  by 
him  for  the  purpose  of  obtaining  information. 

It  is  objected  on  the  part  of  defendants  that 
plaintiffs  contract  with  the  Fidelity  Company 
was  not  sufficient  in  that  it  was  not  binding  in 
form,  and  it  was  not  in  accordance  with  the 
agreement  between  plaintiff  and  defendants  as 
to  the  loan.  The  necessity  for  a  binding  con- 
tract has  already  been  considered.  The  objec- 
tions under  the  second  head  are:  first,  that 
plaintiff's  contract  with  the  Fidelity  Company 
pio/ided  that  defendants  should  pay  the  State 
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tax  in  addition  to  the  agreed  interest ;  secondly, 
that  the  contract  stipulated  that  the  proposed 
mortgage  should  be  a  first  lien,  while  defendants 
had  made  no  representations  as  to  encumbrances; 
and  thirdly,  that  it  subjected  the  title  to  the 
opinion  of  special  counsel,  whose  rejection  of 
it  would  terminate  the  agreement  without  remedy 
to  the  defendants. 

The  first  objection  was  not  well  founded  in 
fact.  It  is  true  that  a  provision  for  the  payment 
of  the  tax  appears  in  the  memorandum  of  agree- 
ment; but  plaintiff  offered  to  prove  by  the  other 
party  to  it,  the  Fidelity  Company's  officer,  that 
it  was  in  there  by  mistake,  through  the  use  of  a 
printed  form,  and  that  it  was  no  part  of  the 
actual  contract.  This  proof  should  have  been 
admitted.  Of  course  the  officer's  mere  letter 
was  not  of  the  requisite' grade  of  evidence,  ex- 
cept by  the  agreement  of  counsel  that  it  should 
represent  what  the  officer  would  testify  to  if  ex- 
amined in  person.  Under  such  agreement  it 
should  have  been  admitted. 

The  second  objection  would  ordinarily  raise  a 
question  of  fact  for  the  jury.  As  already  said, 
an  owner  proposing  to  borrow  on  mortgage  and 
employing  a .  broker  to  find  a  lender  of  the 
money,  impliedly  warrants  that  his  title  is 
marketable  for  mortgage  purposes,  and  that  may 
.  require  certain  conditions  as  to  liens,  according 
to  the  custom  of  business.  In  the  present  case 
the  point  is  conceded  by  appellee  to  be  im- 
material, as  the  stipulation  for  priority  of  the 
mortgage  was  modified  by  the  Fidelity  Company, 
and  as  so  modified  was  complied  with.  It  was 
not  therefore  a  cause  of  the  failure  of  the  loan. 

The  third  objection  also  raises  a  question  of 
fact.  The  application  by  plaintiff  to  the  Fidelity 
Company  for  the  loan  stated  that  **full  brief  of 
title  and  searches,  with  opinion  of  counsel  will 
be  required."  This  was  within  the  implied 
authority  of  plaintiff.  Any  owner,  as  already 
said,  was  bound  to  know  that  a  loan  would  not, 
in  the  ordinary  course  of  business,  be  made  on 
mortgage  Without  an  examination  of  title,  and 
finding  it  marketable  for  mortgage  purpose,  and 
this  was  a  matter  for  the  opinion  of  counseL 
The  brief  memorandum  of  acceptance  by  the 
Fidelity  Company  contained  the  words,  "opin- 
ion of  J.  C.  Stillwell,  Esq."  This  does  not 
necessarily  mean  anything  more  than  the  sug- 
gestion of  Mr.  Stillwell  as  the  counsel  whose 
opinion  should  be  obtained  in  the  first  instance. 
There  is  no  provision  that  he  is  to  be  the  final 
arbiter  in  the  matter,  and  such  stipulation  will 
not  be  understood  as  intended  without  express 
words  to  support  it.  But  even  if  he  were  made 
the  arbiter,  the  question  whether  the  plaintiff 
went  outside  of  his  authority  in  submitting  the 
matter  to  him  would  depend  on  the  nature  of 
the  objections  raised  against  the  title.      The 


plaintiff  had  authority  to  stipulate  that  the  title 
should  be  marketable  in  the  opinion  of  counsel. 
If  Mr.  Stillwell's  opinion  required  nothing  more, 
then  plaintiff  did  not  exceed  his  authority.  If, 
on  the  other  hand,  Mr.  Stillwell.  through  over- 
caution  or  excessive  particularity,  raised  objec- 
tions not  sufficient  to  destroy  the  marketability 
of  the  title  in  the  general  opinion  of  the  profes- 
sion, and  the  refusal  of  the  Fidelity  Company  to 
lend  was  based  on  those  objections,  then  the 
plaintiff  would  be  held  to  have  failed  to  pro- 
duce a  willing  customer  within  the  requirements 
of  his  contract  with  defendants.  But  these 
questions  would  be  for  the  jury. 

From  the  foregoing  it  follows  that  the  defend- 
ants failed  to  raise  any  defence  which  was  suf- 
ficient to  prevent  the  plaintiff's  recovery  as  a 
conclusion  of  law,  or  to  justify  a  binding  direc- 
tion that  he  could  not  recover  his  commissions. 
He  was  entitled  to  go  to  the  jury  on  the  ques- 
tion whether  he  had  completed  his  agreement  by 
procuring  a  party  able  and  willing  to  make  the 
loan,  and  if  so,  whether  the  loan  finally  failed 
through  no  fault  of  the  plaintiff,  but  through 
defects  in  the  title  of  defendants  which  were 
sufficient  in  the  usual  course  of  such  business  to 
justify  the  proposed  lender  in  declining  to  go  on 
with  the  transaction. 

Judgment  reversed  and  venire  de  novo 
awarded. 

H.  B. 


Jan.  '94,  94.  March  19,  1894. 

Gamble  v.  City  of  Philadelphia. 

Road  law — Damages  affected  by  conveyances — 
Describing  land  taken  as  a  boundary. 

Where  a  street  has  been  placed  apon  the  city's  plan 
and  passes  through  property  of  a  land  owner  who  sabse- 
quently  conveys  the  land  on  both  sides,  referring  to  it  as 
a  bounidary,  such  conveyance  constitutes  a  contract  that 
the  said  street  shall  be  kept  open  and  subject  to  the  right 
of  way  of  the  grantees,  and  hence  when  the  land  covered 
by  the  street  is  actually  taken  by  the  dtv  for  the  purpose 
of  the  street,  the  owner  can  recover  as  damages  only  the 
value  of  the  land  as  affected  by  the  right  of  way  of  the 
grantees,  and  the  question  of  audi  value  is  for  the  jmy. 

Brooklyn  Street,  118  Pa.  640,  and  Whittaker  9. 
nioenixville  Borough,  141  Pa.  327,  folbwed. 

Appeal  of  William  S.  Jones,  executor  under 
will  of  John  K.  Gamble,  deceased,  plaintiff, 
from  the  judgment  of  the  Common  Fleas  No.  3, 
of  Philadelplua  County,  in  an  action  against  the 
City  of  Philadelphia,  for  damages  for  land  taken 
in  the  opening  of  Seymour  street  from  Wayne 
avenue  to  Pulaski  avenue  in  the  Twenty-second 
ward. 

On  the  trial,  before  Reed,  J.,  the  following 
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hicts  appeared  :  In  185 1,  John  K.  Gamble  pur- 
chased a  lot  of  ground  comprising  about  one  and 
three-quarters  acres  and  ten  perches  which  had 
a  frontage  upon  a  twelve  feet  wide  road  or  lane. 
This  road  was  subsequently  vacated  and,  in  1856, 
an  ordinance  of  Councils  was  approved  author- 
izing the  plotting  of  Seymour  street.  In  1858 
a  plan  was  approved  by  the  Board  of  Surveyors 
on  which  Seymour  street  first  appeared  as  a 
plotted  street  50  feet  in  width.  It  projected 
directly  across  the  centre  of  plaintiffs  lot  divid- 
ing it  into  two  parts  of  almost  equal  dimensions. 

In  1861  plaintiff  sold  all  that  portion  of  his  lot 
lying  south  of  the  plotted  street,  and  in  making 
his  deed  of  the  land  sold,  he  referred  to  Seymour 
street  as  a  boundary,  as  follows :  '  'Beginn  ing  at  a 
point  on  the  southeasterly  side  of  Seymour 
street  ....  by  a  line  running"  to  the  south- 
east side  of  Seymour  street  the  place  of  begin- 
ning. In  1866  the  plaintiff  sold  all  that  portion 
of  Ins  lot  lying  north  of  the  plotted  street,  refer- 
ring in  his  deed  to  the  line  of  Seymour  street  as 
a  means  of  description. 

The*  defendant  offered  in  evidence  a  deed 
from  plaintiff  to  Edward  Royal  which  con- 
tained a  reference  to  Seymour  street,  '<as 
laid  down  and  confirmed  on  the  public 
plan."  The  land  lying  in  the  bed  of  Sey- 
mour street  as  laid  out  upon  the  city  ]>lan  com- 
prised a  plot  50  feet  by  132  feet,  which  plaintiff 
did  not  convey  to  anyone.  All  of  this  plot — 
50x132 — was  taken  by  the  city  when  Seymour 
street  was  opened  December  16,  1890.  The 
question  for  the  jurv  was  to  assess  the  value  of 
this  plot  of  ground  lying  in  the  bed  of  Seymour 
street,  as  plotted  by  the  City  of  Philadelphia. 
In  18S9  or  early  part  of  1890,  Tacoma  street 
was  laid  out  and  opened  by  Gilbert  Weir  for  the 
purpose  of  making  building  improvements,  and 
extended  south  from  Manheim  street  to  the  cen- 
tre of  plaintiffs  lot  and  formed  a  means  of  ac- 
cess to  the  said  lot. 

It  was  agreed  at  the  trial  that  the  jury  should 
assess  the  damages  as  of  the  date  of  the  appeal 
from  the  report  of  the  road  jury,  which  was 
December  16,  1890. 

In  making  their  estimates  of  value,  all  of  the 
plaintiff's  witnesses  dwelt  upon  the  fact  that  the 
existence  of  Tacoma  street  was  of  great  advan- 
tage to  the  plaintiffs  land. 

The  Court  charged  the  jury,  infer  alia,  as 
follows: 

"Now,  the  Supreme  Court  held  that  he  could 
recover  damages  for  the  loss  of  the  property  in 
the  bed  of  the  street — lot  23  and  10  feet  of  lot 
24 — but  they  said  that  as  a  result  of  the  convey- 
ance, he  had  diminished  the  value  of  that  prop- 
erty because  he  could  not  use  it,  and  the  jury 
must  take  into  consideration  how  much  less  the 
property  was  worth,  inasmuch  as  he  had  sold  a 


portion  outside  of  the  street  as  abutting  on  the 
street,  and,  therefore,  he  could  not  use  tlie  prop- 
erty, which  constituted  the  bed  of  the  street,  be- 
cause he  had  by  those  conveyances  granted  cer- 
tain rights  to  the  grantee  of  the  property.  (First 
assignment  or  error.) 

**The  city  having  power,  which  it  derives 
from  the  State,  of  not  only  taking  a  man's  land, 
but  of  notifying  him  of  its  intention  to  do  so  a 
long  time  before  it  actually  does  take  it,  perhaps 
a  lifetime,  can  therefore  make  it  impossible  for 
him  to  get  any  other  enjoyment  out  of  it  than 
by  having  a  frontage  upon  it.  The  city  having 
that  power  of  taking  the  land,  may  exercise  it  in 
such  a  way  as  to  preclude  the  owner  of  the  prop- 
erty from  any  other  enjoyment  than  that  of  a 
frontage  upon  it  from  the  time  the  notice  is 
given,  and  that  may  be  many  years  ahead,  as  it 
was  in  this  case.     (Second  assignment  of  error.) 

'*  •  .  .  .In  the  meantime  this  property  was 
subject  to  the  right  of  way  on  the  part  of  those 
grantees.  Now  that  right  of  way  to  the  grantee 
forms  a  subject  of  consideration  of  the  deed  to 
Mintzer  and  Royal.  The  question  is  for  you 
to  say  what  use  this  man  could  make  of  the  land; 
what  value  it  was  to  its  owner  subject  to  the 
right  of  way  on  the  part  of  those  owners  of  ad- 
joining premises,  and  subject  also  to  the  fact  that 
the  city  might  at  some  future  time  come  in  and 
take  it.     (Third  assignment  of  error.) 

'<....  Now,  I  think  so  far  as  this  case  is 
concerned,  you  can  consider  Tacoma  street  as 
out  of  it.  Those  damages,  whatever  they  were, 
were  settled  before  Tacoma  street  came  into  ex- 
istence as  an  actuality,  an  actual  street  which 
could  be  used.     (Fourth  assignment  of  error.) 

'*....  But  taking  those  things  into  account 
you  must  not  fix  such  a  price  upon  this  property 
that  leaves  out  of  it  the  inconveniences,  situated 
ks  this  property  is,  not  through  the  act  of  the 
city,  but  through  the  act  of  the  plaintiff  himself 
in  excluding  himself  from  interfering  with  the 
use  or  enjoyment  of  this  property  by  the  owners 
of  the  adjoining  property  which  he  conveyed  to 
them,  a  part  of  which  enjoyment  was  the  access 
to  this  street."     (Fifth  assignment  of  error.) 

The  defendant  presented,  inter  alia,  the  fol- 
lowing points,  which  were  answered  as  follows : 

Third.  The  plaintiff  having  sold  to  abutting 
owners  bounded  on  the  street,  he  is  entitled  to 
recover  only  the  value  of  the  lot  subject  to  the 
rights  of  the  abutting  owners  to  have  a  clear 
front  on  said  street,  and  he  cannot  build  upon, 
nor  improve  the  bed  of  Seymour  street  under 
the  terms  of  his  deed  to  Mintzer  and  Royal. 

"I  affirm  that  point  with  this  qualification  : 
that  he  cannot  make  any  use  of  the  bed  of  Sey- 
mour street  in  such  a  way  as  to  interfere  with 
the  right  of  way  or  easement  which  he  gave  his 
grantees,  and  he  cannot  use  it  in  such  a  way  as 
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to  interfere  with  their  right  to  have  a  front  on 
the  street,  when  that  street  has  been  regularly 
opened."     (Sixth  assignment  of  error.) 

Fourth.  That  the  jury,  in  considering  the 
question  of  damages  for  the  opening  of  Seymour 
street,  can  only  consider  the  property  as  it  was  in 
1890  and  cannot  take  into  consideration  any 
value  to  the  property  of  the  plaintiffs  by  reason 
of  the  opening  of  Tacoma  street. 

"That  point  I  affirm."  (Seventh  assignment 
of  erroi;,) 

Verdict  and  judgment  for  defendant.  The 
plaintiff  took  this  appeal  and  assigned  as  error 
the  instructions  and  ruling  upon  points  indicated 
above. 

Arthur  IV,  Horton^  for  appellant. 

1 .  As  to  Tacoma  street : 

The  plaintiffs  evidence,  as  well  as  that  offered 
by  the  defendant,  clearly  established  the  fact  that 
Tacoma  street  was  opened  before  Seymour  street. 
The  deed  made  by  Gilbert  Weir  to  the  City  of 
Philadelphia,  August  30, 1890,  dedicated  to  pub- 
lic use  as  a  street  the  land  lying  in  the  bed  of 
Tacoma  street,  whereas  Seymour  street,  by  the 
admission  of  all  parties,  was  not  opened  until 
December  16,  1890.  That  Tacoma  street  could 
not  be  used  as  a  means  of  ingress  and  egress  to 
and  from  plaintiff's  land  was  certainly  an  im- 
portant fact  for  the  consideration  of  the  jury.  It 
is  difficult  to  understand  why  the  Court  did  not 
permit  the  jury  to  weigh  that  fact  with  all  others 
established  by  the  evidence  in  making  their  as- 
sessment of  damages. 

All  of  plaintiffs  expert  witnesses  spoke  defi- 
nitely as  to  the  benefit  derived  from  the  opening 
of  Tacoma  street  to  the  land  owned  by  the  plain- 
tiff and  in  making  their  estimates  referred  to  a 
plan  in  which  Tacoma  street  appeared  as  an  open 
street;  Tacoma  street  is  referred  to  in  the  testi- 
mony sixty-nine  times. 

2.  As  to  the  effect  of  plaintiff  s  deeds  made  in 
1861  and  1866:  It  was  admitted  that  the  land 
remaining  in  the  bed  of  Seymour  street  belonged 
to  the  plaintiff  at  the  time  the  street  was  opened 
in  1890,  and  that  the  plaintiff  had  not  dedicated 
it  to  public  use.  In  Union  Burial  Ground  v. 
Robinson,  5  Wharton  18,  it  was  held  that  a  con- 
veyance to  the  side  of  an  unopened  street  plotted 
by  the  city,  did  not  convey  land  in  the  bed  of 
the  street,  and  this  was  approved  in — 

Ball  V,  Ball,  4  Clark  505. 
Olt  V,  Kreiter,  1 10  Pa.  378. 

Did  the  plaintiffs  grantees  acquire  a 
right  of  way  over  this  land  in  the  bed  of  the 
street  prior  to  the  time  the  street  was  opened. 
It  was  assumed  by  the  Court  that  there  was  a 
covenant  implied  in  the  deeds  that  the  plaintiff 
would  keep  his  lot  open  to  be  used  as  a  street, 
and  that  this  covenant  was  operative  from  the 
time  the  deeds  were  made.    The  judge  stated 


the  correct  rule,  provided  the  land  conveyed 
abutted  on  an  open  street,  or  on  a  street  which 
the  grantor  himself  had  laid  out.  A  conveyance 
on  a  street  plotted  by  a  municipality  but  not 
opened  at  the  time  of  the  conveyance,  gives 
rise  to  no  covenant  which  the  grantee  can  en- 
force until  after  the  street  is  in  fact  opened. 

Bellinger  v.  The  Union  Burial  Ground  Society,  10 
Pa.  135. 
The  grantee's  right  would  depend  upon  his 
private  contract,  but  the  city,  a  mere  volunteer, 
could  claim  no  advantage  therefrom;  which 
principle  is  clearly  announced  in  In  re  opening  of 
Brooklyn  street,  1 18  Pa.  640.  It  was  an  admitted 
fact  in  the  case  that  the  plaintiff  had  sold  two 
lots  each  having  a  frontage  line  on  Seymour 
street.  It  is  clear  that  the  words  * 'right  of  front- 
age" were  intended  to  convey  a  meaning  differ- 
ent entirely  from  that  attributed  to  them  by  the 
Judge.  Plaintiffs  interpretation  of  this  language 
is  that  it  was  intended  to  call  attention  to  the 
possibility  of  the  vacation  of  the  street  and  the 
enforcement  at  that  time  of  the  right  of  the 
grantee  to  enjoy  a  clear  front  on  the  street.  This 
view  reconciles  the  latter  part  of  the  opinion 
with  that  which  precedes  it  and  harmonizes  the 
case  with — 

Brooklyn  Street,  118  Pa.  640. 

Borough  of  Eastonv.  Rinek,  116  Pa.  i. 

Bellinger  v.  Union  Burial  Ground,  10  Id.  135. 

In  re  Ooening  of  Wayne  Street,  124  Id.  135. 

Union  Burial  Ground  v.  Robinson,  5  Wharton  18. 

James  Alcorn^  assistant  city  solicitor,  (with 
him  Charles  F,  Warwick^  city  solicitor  and 
George  E.  Fili,  assistant  city  solicitor),  for  ap- 
pellee. 

The  evidence  clearly  shows  that  there  was  no 
Tacoma  street  as  an  opened  public  highway  ac- 
cepted by  the  city  until  after  the  proceedings 
had  been  commenced  in  reference  to  the  open- 
ing  of  Seymour  street.  The  plan  shows  the  ab- 
surdity of  plaintiffs  claim.  He  bases  the  value 
of  his  property  by  a  frontage  on  Tacoma  street 
to  which  he  had  no  right  until  after  the  city  had 
accepted  the  dedication  of  Tacoma  street  which 
was  opened  by  Gilbert  Weir,  and  if  appellants 
were  entitled  to  the  frontage  of  that  street  it 
would  thereby  become  a  cul-de-sac ^  contrary  to 
the  Act  of  June  16,  187 1.  It  appears  from  the 
testimony,  however,  that  there  is  some  question 
as  to  whether  Tacoma  street  was  actually  opened 
by  Gilbert  Weir  before  the  proceedings  were  de- 
termined as  to  the  opening  of  Seymour  street. 

The  effect  to  plaintiffs  deeds  made  in  1861 
and  1866  and  the  proper  construction  to  be 
placed  upon  said  deeds  in  a  suit  by  the  plaintiff 
against  the  City  of  Philadelphia  was  left  to  the 
jury  in  accordance  with  the  decision: — 

In  re  Whittaker  v,  TheBorough  of  Phoenixville,  141 
Pa.  327. 
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It  is  imniaterial  to  enter  into  a  discussion  of 
the  effect  of  the  conveyances  of  the  appellant  of 
the  property  fronting  on  Seymour  street.  The 
deed,  April  i6,  1861,  by  John  K.  Gamble  to 
Edward  Royal,  mentioned  Seymour  street  as  a 
boundary  of  the  property;  this  was  before  the 
plotting  of  Seymour  street.  The.  executor  of  the 
said  John  K.  Gamble  is  the  appellant  in  this 
case.  This  conveyance,  by  reference  to  a  street 
before  it  is  plotted  is  a  dedication  of  the  street  as 
a  public  highway.  Even  if  the  contention  of 
the  appellant  is  correct,  that  the  plotting  was 
prior  to  a  conveyance,  referring  to  the  said  Sey- 
mour street,  there  is  no  ground  of  complaint,  as 
the  Court  in  accordance  with  the  case  cited  left 
to  the  jury  the  question  of  the  value  of  the  prop- 
erty in  the  bed  of  the  street,  subject  as  it  was  to 
the  right  of  the  grantee  to  use  as  a  street.  The 
appellant  claimed  to  be  the  owner  of  a  strip  of 
groimd  which  appears  to  be  in  the  bed  of  Sey- 
mour street  without  any  frontage  on  any  street 
and  without  access  to  any  street;  it  is  the  land, 
the  title  to  which  appears  to  be  in  appellants 
after  the  conveyances  on  both  sides  of  the  said 
Seymour  street.  John  K.  Gamble,  of  whose  es- 
tate the  appellant  is  executor,  sold  his  land  front 
ing  on  both  sides  of  Seymour  street  and  now 
claims  to  be  the  owner  of  the  bed  of  the  said 
street.  The  land  had  no  frontage  anywhere  and 
could  have  no  value  except  by  interfering  with 
the  rights  of  the  grantees  of  the  said  John  K. 
Gamble. 

July  II,  1894.  Green,  J.  It  seems  to  us 
this  case  was  tried  in  accordance  with  our  rulings 
in  Brooklyn  Street,  118  Pa.  640,  and  Whittaker 
V,  Phcenixville  Bor.,  141  Pa.  327.  The  learned 
Court  below  very  carefully  instructed  the  jury 
as  to  the  right  of  the  plaintiff  to  have  damages 
under  those  decisions.  Undoubtedly  the  plain- 
tiff's right  as  to  the  use  of  the  ground  lying  in 
the  bed  of  Seymour  street,  was  affected  by  his 
conveyance  to  Mintzel  and  Royal.  Certainly 
whenever  Seymour  street  was  opened  the  plain- 
tiff could  do  nothing  to  obstruct  the  use  of  that 
street  by  his  grantees.  Beyond  all  question  they 
bad  a  right  of  free  passage  over  the  street,  and 
it  could  not  possibly  be  occupied  by  buildings, 
either  as  against  the  city  or  the  plaintiff's  gran- 
tees. It  was  of  no  use  to  theorize  about  the 
value  of  the  ground  as  building  lots,  since  it 
could  not  lawfully  be  used  for  any  such  purpose. 
The  evidence  on  that  subject  was  received,  but 
it  could  not  be  permitted  to  constitute  the  basis 
of  an  inflated  claim  for  damages  upon  a  theory 
which  had  no  lawful  existence.  The  learned 
Court  did  leave  to  the  jury  the  question,  what 
was  the  value  of  the  land  taken  subject  to  the 
right  of  way  of  the  plaintiff's  grantees,  and  also 
to  the  right  of  the  city  to  open  the  street.    On 


this  subject  there  was  considerable  conflict  of 
testimony,  the  defendant's  witnesses  testifying 
that  in  such  a  situation  the  land  had  no  value 
whatever,  some  of  the  plaintiff's  witnesses  testi- 
fying that  it  was  worth  about  two  thousand  dol- 
lars, notwithstanding  these  restraints  upon  the 
plaintiff's  rights  in  the  land,  and  others  admitting 
that  these  restraints  would  impair  its  value  ma- 
terially. So  far  as  Tacoma  street  is  concerned 
the  same  considerations  would  be  applicable,  and 
therefore  we  do  not  think  there  was  any  error 
in  the  views  expressed  by  the  learned  Court  be- 
low on  that  subject.  The  opening  of  these  two 
streets  occurred  so  nearly  together  that  there 
could  be  no  appreciable  effect  upon  the  measure 
of  damages  whether  Tacoma  street  was  opened  a 
little  before,  or  a  little  after,  Seymour  street  was 
opened,  and  in  any  event  we  do  not  see  how  this 
piece  of  ground,  which  would  not  admit  of  any 
buildings  being  erected  upon  it,  could  have  any 
additional  value  imparted  to  it  by  the  opening 
of  a  street  which  simply  led  up  to  it.  Had  the 
ground  of  the  plaintiff  been  capable  of  use  for 
building  lots  of  course  the  case  would  have  been 
different.  But  the  Court  did  leave  to  the  jury  to 
say  what  the  plaintiff's  land  was  worth  in  view  of 
all  the  circumstances  and  the  jury  said  it  was 
worth  nothing.  The  assignments  of  error  are 
dismissed.     Judgment  affirmed.  w.  c.  s. 


Jan. '94, 355- 


March  14, 1894* 


Dwyer  v.  Wright, 

Ejectment — Equitable  ejectment —  Vendor  and 
vendee  under  articles  of  sale — Equity, 

To  entitle  a  plaintiff  in  ejectment,  founded  on  an  equity 
only,  to  recover,  he  must  not  only  tender  the  price  before 
suit  brought,  but  must  show  his  readiness  to  perform  his 
part  of  the  contract  by  having  it  in  Court  ready  to  be 
paid  in  the  event  of  a  verdict  in  his  favor. 

Where  a  vendee  takes  possession  of  land  but  fails  for 
an  indefinite  time  to  pay  the  purchase  money,  the  vendor 
may  resume  possession,  if  he  can  do  so  peaceably;  and 
the  vendee  can  not  then  recover  in  ejectment  as  against 
his  vendor  or  any  subsequent  purchaser,  except  on  ten- 
dering the  purchase  money  in  full. 

L.  sold  to  D.  a  lot  of  land  by  articles  of  agreement  for 
a  certain  price  to  be  paid  in  instalments.  The  agreement 
contained  a  warrant  to  confess  judgment,  in  an  action  of 
ejectment,  to  be  released  upon  the  payment  within  three 
months,  of  the  amount  due  on  account  of  the  purchase 
money.  D.  remained  in  possession  until  his  death,  some 
three  years  later,  at  which  time  there  was  still  a  consider- 
able sum  due  upon  the  contract.  Nothing  further  being 
paid,  L.  began  an  action  of  ejectment  against  the  widow 
and  heirs  of  D.,  a  guardian  ad  litem  being  appointed 
for  the  minor  heirs. 

Subsequently  L.  entered  judgtnent  by  confession  in  ac- 
cordance with  the  articles  of  agreement.  L.  then  sold 
the  lot  to  W.,  having  taken  possession  peaceably,  without 
taking  out  any  writ.  W.  at  once  recorded  his  deed.    The 
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articles  of  agreement  between  L.  and  D.  were  never  re- 
corded. Ten  years  afterwards  the  heirs  of  D.  haying 
ceased  to  be  minors  b^an  an  action  of  ejectment  against 
W.  The  Court  instructed  the  jury  to  6nd  for  the  defen- 
dant: 
Htldf  not  to  be  error. 

Appeal  of  Henry  A.  Dwyer,  John  P.  Dwyer, 
William  F.  Dwyer,  James  P.  Dwyer,  and  Joseph 
T.  Dwyer,  plaintiffs,  from  the  judgment  of  the 
Common  Pleas  of  Clinton  County  in  an  action 
of  ejectment  brought  by  the  said  plaintiffs 
against  W.  K.  Wright,  to  recover  a  lot  of  ground 
situate  in  the  borough  of  Renovo,  Clinton 
County. 

Upon  the  trial,  before  Mayer,  P.  J.,  the  fol- 
lowing facts  appeared :  On  May  25, 1870,  The 
Philadelphia  and  Erie  Land  Company,  by  a 
written  contract,  sold  to  Anthony  Dwyer,  the 
father  of  the  plaintiffs,  nine  lots  of  ground,  of 
which  the  lot  in  question  was  one,  for  I2024, 
payable  in  instalments,  the  deed  to  be  delivered 
to  Anthony  Dwyer  upon  the  payment  of  the  last 
instalment  of  the  purchase  money.  Th^  agree- 
ment contained  a  warrant  of  attorney  to  confess 
judgment  in  an  action  of  ejectment,  in  case  of 
default  in  payment,  to  be  released  on  payment 
of  the  amount  in  arrears  within  three  months 
from  entry  of  judgment.  Anthony  Dwyer  went 
into  possession  and  continued  to  occupy  the 
land  until  his  death  about  July  30,  1873,  up  to 
which  time  he  had  paid  upon  the  contract  the 
sum  of  1860.50.  He  left  surviving  him  a  widow 
and  four  children,  all  minors,  who  continued  in 
possession  of  the  premises  until  1878.  On  May 
II,  1878,  The  Philadelphia  and  Erie  Land  Com- 
pany began  an  action  of  ejectment  against  the 
widow  and  children.  A  guardian  cui  litem  was 
appointed  for  the  minor  children  in  said  cause. 
On  June  21,  1879,  judgment  was  entered  in 
said  action  by  confession  by  virtue  of  the  war- 
rant contained  in  the  contract  with  Anthony 
Dwyer  for  the  land  described  in  the  writ,  to  be 
released  upon  the  payment  within  three  months 
from  that  date  of  the  sum  of  ^1932. 12,  being 
the  balance  of  purchase  money  due  with  in- 
terest. No  writ  of  habere  facias  possessionem 
was  ever  issued  on  said  judgment,  nor  was  the 
money  ever  paid,  but  soon  after  the  judgement 
was  confessed  the  premises  became  vacant,  and 
in  1 88 1  the  Land  Company  resumed  possession 
thereof.  On  April  23,  1881,  it  sold  the  lot  in 
question  for  ^225  to  W.  K.  Wright,  who  imme- 
diately took  possession,  built  a  house  at  a  cost  of 
1 1000,  and  occupied  the  lot  continuously  until 
the  date  at  which  the  present  action  of  eject- 
ment was  brought.  A  deed  was  executed  and 
delivered  to  Wright,  dated  January  8,  1884, 
which  was  recorded  January  22,  1884.  The 
agreement  of  sale  between  The  Philadelphia  and 
Erie  Land  Company  and  Anthony  Dwyer  was 


never  recorded*  On  January  15,  1891,  the 
children  of  Anthony  Dwyer  having  attained  ftill 
age,  brought  ejectment  against  W.  K.  Wright  to 
recover  possession  of  the  lot  in  question.  The 
Court  directed  the  jury  to  render  a  verdict  for 
the  defendant.  Verdict  and  Judgment  accord- 
ingly. Whereupon  the  plaintiffs  took  this  appeal, 
assigning  for  error  the  action  of  the  Court. 

C,  S.  AfcCormick^  for  appellants. 

A  judgment  is  void  when  confessed  by  virtue 
of  a  warrant  of  attorney,  after  the  death  of  the 
person  giving  the  warrant,  unless  there  is  an  in- 
terest coupled  with  the  power. 

Lewis  Assig.  v.  Ash,  2  Ashmead,  no. 

Tobias  v,  Dorsey,  2  Weekly  Notes,  15. 

Htint  V,  Rousmanier*s  Adm.,  8  Wheaton,  174. 

Yerkes*  Appeal,  99  Pa.  408. 

Hartley  and  Minor's  Appeal,  53  Id.  ai2. 

Evans  on  Agency,  116. 

Story  on  Agency,  sec.  488. 

Gleason  v,  Dood  Adm  ,  45  Mass.  333. 

A  void  judgment  is  in  legal  effect  no  judg- 
ment by  which  any  rights  are  divested,  and  be- 
ing worthless  in  itself  all  proceedings  founded 
upon  it  are  equally  worthless. 
Freeman  on  Judgments,  sec.  117. 

The  defendant  purchased  with  a  full  knowl- 
edge of  all  the  facts,  having  lived  in  the  borough 
of  Renovo  all  the  time,  and  he  did  not  act  with 
the  due  diligence  required  in  such  cases. 

Sergeant  v.  Ingersoll,  7  Pa.  340. 

Lo^  V.  Neill,  24  Weekly  Notes,  541. 

The  defendant's  right  can  rise  no  higher  than 
that  of  his  vendor  the  land  company,  and  the 
Dwyer  heirs  were  not  required  to  tender  the 
purchase  money  in  order  to  maintain  an  action 
of  ejectment  a^nst  the  land  company. 

Harris  v.  Bell,  10  S.  &  R.  39. 

Basler  v,  Neasley,  2  S.  R.  Monroe,  354. 

Chase  v.  Inrin,  o  Norris,  290. 

One  V.  Kittanning  Coal  Co.,  114  Pa.  180. 

McGrew  v.  Foster,  18  Weekly  Notes,  487. 

,  The  taking  the  property  in  question  by  the 
land  company  without  any  authority  of  law,  and 
the  exercising  by  them  of  acts  of  ownership 
over  it  relieves  the  plaintiffs  of  any  necessity  to 
tender  the  purchase  money  before  bringing  suit. 

T.  C.  Hippie,  for  appellee. 

The  power  of  attorney  to  confess  judgment 
was  not  a  mere  agency,  but  a  vital  part  of  the 
agreement  to  sell,  intended  to  give  a  sanction  to 
the  contract.  The  cases  cited  by  the  appellant 
are  therefore  not  applicable. 

Where  an  authority  or  power  is  coupled  with  an 
interest,  or  where  it  is  given  for  a  valuable  con- 
sideration, or  where  it  is  part  of  a  security,  it  is 
not  revoked  by  the  death  of  the  party  giving  it. 

Hunt  V.  Rousmanier's  Adm.,  8  Wheaton,  175,  and 
note  to  same  case,  5  Lawyer's  Co-operative  Edi- 
tion of  the  United  States  Reports. 
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The  plaintiffs  can  not  recover  in  this  action 
without  tendering  the  purchase  money. 
Bell  V,  Qark,  iil  Pk.  94. 

The  agreement  to  sell  to  Anthony  Dwyer  was 
Dever  recorded,  and  the  defendant  has  a  prior 
right  under  his  deed  by  the  recording  Acts. 

Act  of  Mftrch  18,  1775. 
HeUman  v,  Hellman,  4  Rawle,  44a 
Bellas  V.  McCartjr.  10  Watts,  25. 
2  PomeroT's  EqmW  Juris.  59. 
Boggsc^.  Varner,  6  W.  &  ^  469. 

July  II,  1894.  Sterrett,  C.  J.  In  May, 
1870,  Anthony  Dwyer  by  articles  of  agreement 
purchased  from  the  Philadelphia  and  Erie  Land 
Company  nine  lots  in  the  borough  of  Renovo 
for  which  he  agreed  to  pay  I2024  in  instalments. 
Prior  to  July  23,  1871,  he  paid  on  account,  at 
different  times,  altogether  1860.50 ;  and  a  week 
thereafter  he  died,  leaving  to  survive  him  a 
widow  and  several  children,  plaintiffs  in  this  ac- 
tion. The  agreement  contained  a  warrant  of 
attorney  to  confess  judgment  in  an  action  of 
ejectment,  in  case  default  was  made  in  payment 
oif  purchase  money,  Xp  be  released  on  payment 
of  amount  so  in  arrear  i^ithin  three  months  from 
entry  of  judgment.  In  May,  1878,  an  action 
of  ejectment  against  the  vendee's  widow  and 
children  was  instituted  by  the  land  company  to 
enforce  specific  performance  of  the  agreement. 
The  writ  was  personally  served  on  Catharine 
Dwyer,  the  widow,  and  Henry  A.  Dwyer,  the 
oldest  son,  and  service  was  accepted  for  the 
others,  all  of  whom  were  then  minors,  by  their 
guardian  ad  Htem,  James  Chatham.  Afterwards, 
by  virtue  of  the  power  of  attorney  aforesaid,  H. 
T.  Beardsley,  Esq.,  appeared  for  the  defendants 
andconfessed  judgment  against  them  and  in  favor 
of  the  land  company  for  said  nine  lots  of  ground 
to  be  released  upon  payment,  within  three 
months,  of  I1932.12,  residue  of  the  purchase 
money,  with  interest  from  May  i,  1878,  com- 
misBions,  etc.  No  writ  of  habere  facias  posses- 
sionem was  ever  issued  on  said  judgment,  nor 
does  it  appear  that  any  part  of  said  money  was 
ever  paid ;  but  it  does  appear  from  Mrs.  Dwyer's 
testimony  that  sometime  after  the  judgment  in 
ejectment  was  confessed  the  premises  became 
vacant,  and  in  1881  the  land  company  resumed 
possession  thereof.  Afterwards,  in  April  of  that 
year,  W.  K.  Wright,  the  defendant  in  this  ac- 
tion, purchased  one  of  the  lots  (lot  No.  4,  the 
property  now  in  controversy)  from  the  land 
company,  went  into  possession,  and  at  a  cost  of 
about  1 1 000  erected  a  house  thereon  which  he 
occupied  nearly  nine  years  prior  to  the  bringing 
of  this  action  of  ejectment  against  him.  On  the 
trial  in  May,  1893,  a  verdict  was  rendered  for 
defendant  by  direction  of  the  learned  trial 
Judge,  who  afterwards  put  on  record  his  reasons 


at  length  for  so  doing.  From  the  judgment  en- 
tered on  that  verdict  this  appeal  was  taken  and 
the  only  error  assigned  is,  ''in  directing  the  jury 
to  render  a  verdict  for  defendant,  and  in  taking 
the  case  from  the  jury." 

Without  pausing  to  consider  what  effect,  if 
any,  should  be  given  to  the  confessed  judgment 
in  ejectment,  and,  in  same  connection  whether 
the  power  of  attorney  became  inoperative  by 
the  death  of  Anthony  Dwyer,  or  was  in  its  na- 
ture irrevocable,  we  think  there  is  at  least  one 
ground  on  which  the  action  of  the  Court  should 
be  sustained.  In  any  view  that  can  be  taken  of 
the  case,  it  must  be  conceded  that  the  plaintiffs' 
action  of  ejectment  is  grounded  on  a  mere  equity. 
The  legal  title  to  the  lot  in  controversy  is  not 
and  never  was  in  them  or  any  of  them.  It  re- 
mained in  the  Philadelphia  and  Erie  Land  Com- 
pany until  it  conveyed  the  lot  to  defendant  in 
1884.  Plaintiffs  were  in  possession  at  the  death 
of  their  father  and  for  some  time  thereafter,  and 
do  not  appear  to  have  been  tortiously  or  wrong- 
fully dispossessed  by  any  one.  On  the  contrary, 
they  voluntarily  relinquished  their  possession, 
and,  according  to  the  undisputed  testimony, 
the  land  company  peaceably  resumed  possession 
of  the  preihises  before  the  defendant  bought  the 
lot  in  controversy.  Although  thus  out  of  pos- 
session before  they  brought  suit,  the  plaintiffs 
neither  previously  tendered  any  part  of  the  over- 
due purchase  money,  nor  afterwards  brought  the 
same  into  Court.  In  these  circumstances  they 
were  not  entitled  to  recover.  It  is  well  settled 
that  to  entitle  a  plaintiff  in  ejectment,  founded 
on  an  equity  only,  to  recover  he  must  not  only 
tender  the  money  before  suit  brought,  but  he 
must  show  his  readiness  to  perform  by  having  it 
in  Court  ready  to  be  paid  in  the  event  of  a  ver- 
dict in  his  favor :  Minister  v.  Morrison,  2  Yeates, 
346;  Gore  V.  Kinney,  10  Watts,  139;  Bell 
V.  Clarky  11 1  Pa.  92;  Ome  v.  Kittanning 
Coal  Co.,  114  Id.  172.  "The  rule,"  said  Mr. 
Justice  Gordon  in  Bell  r.  Clarke,  su^a^  <'may 
be  stated  thus :  When  the  possession  of  the  ven- 
dor is  lawful,  his  vendee  cannot  maintain  eject- 
ment against  him  without  proof  of  a  previous 
tender  of  the  purchase  money,  and  he  must  also 
maintain  that  tender  by  producing  the  money  in 
Court.  Until  he  has  thus  put  his  vendor  in 
fault  he  has  no  cause  of  action ;  nor  can  he  de- 
mand a  verdict  conditioned  upon  his  subsequent 
payment  of  the  purchase  money,  for  that  would 
enable  him,  by  a  refusal  to  comply  with  such 
verdict,  to  harass  the  owner  of  the  legal  title  to 
no  purpose." 

The  rule  is  founded  on. the  principle  that  he 
who  claims  under  an  equitable  title  only  must  do 
equity  before  he  can  recover.  What  is  equity  in 
a  particular  case  must  depend  on  the  contract 
invoked  and  the  equitiesarising under  it.  It  does 
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not  apply  when  the  vendor,  for  example,  after 
putting  the  vendee  in  possession  and  inducing 
him  to  ms^e  valuable  improvements,  has  by  col- 
lusion or  other  unfair  practice  regained  posses- 
but  in  the  case  before  us  there  is  nothing 


sion: 


of  that  nature  to  take  it  out  of  the  genwd  rule. 
If  there  is,  the  testimony  does  not  disclose  it 
Judgment  affirmed 


s.  H.  T. 


Jan.  '94,  107.  ^Ia^ch  6,  18^ 

Sharpe  v.  Scheible. 

Easement — Servitude  created  by  common  owner 
of  servient  and  dominant  tenements — Pur- 
chaser — Notice* 

The  owner  of  land  may  adapt  the  parts  thereof  so 
as  to  render  one  portion  subject  to  a  servitude  in  favor  of 
the  other,  and  if  he  afterwards  sell  the  parts  to  different 
purchasers,  who  take  with  notice  of  the  adaptation,  they 
will  take  their  lands  respectively  charged  with  and  en- 
titled to  the  easement. 

Notice  of  the  existence  of  an  easement  may  be  given 
by  the  appearance  of  the  property  in  or  over  which  it  is 
claimed,  e.  g.,  a  notice  of  water  course  by  the  existence  of 
a  drain  entering  the  servient  premises. 

Appeal  of  John  G.  Scheible,  defendant,  from 
the  judgment  of  the  Common  Pleas  of  Franklin 
County,  in  an  action  of  trespass  brought  by 
Helena  Allison,  for  which  after  verdict  her  ad- 
ministrator, Walter  K.  Sharpe,  was  substituted  of 
record. 

This  was  an  action  of   trespass  brought  by 
Helena  Allison  to  recover  damages  for  unlawfully 
obstructing  a  drain  at  the  point  at  which  it  en 
tered  the  defendant's  premises  and  thereby  forc- 
ing water  back  upon  the  premises  of  the  plaintiff. 

On  the  trial,  before  Stewart,  P.  J.,  the  facts 
appeared  as  follows : — 

In  1867  William  H.  Wanamaker  owned  a 
tract  of  land  containing  five  or  six  acres  fronting 
upon  Market  street  in  the  town  of  Chambers 
burg,  and  extending  back  to  the  Falling  Spring 
northward.  One  Reside  owned  the  adjoining 
tract  to  the  west  fronting  also  upon  Market 
street  and  extending  back  in  the  same  direction 
to  the  same  northward  boundary.  At  that  time 
the  lowest  point  along  Market  street,  between  a 
railroad  on  the  west  and  what  was  known  as  the 
"Point"  on  the  east,  was  towards  the  westbound 
ary  of  the  Wanamaker  lot  on  Market  street.  At 
that  point  in  1867,  and  for  many  years  previous 
thereto,  the  waters  which  accumulated  on  Market 
street  from  the  territory  which  was  drained  by 
that  street,  found  vent  and  there  entered  upon 
the  Wanamaker  lot,  and  flowed  back  upon  and 
over  it.    Some  of  it  was  lost  in  the  lot  itself. 


and  what  was  not  lost  found  its  way  in  a 
northeasterly  direction,  out  towards  the  Falling 
Spring.  About  the  same  time  that  Wanamaker 
acquired  his  title  to  that  property,  Reside,  the 
adjoining  owner,  had  opened  up  an  alley  run- 
ning from  Market  street  northward  along  his 
western  limit,  that  was  between  his  lot  and  the 
Wanamaker  lot.  He  and  Wanamaker  both  con- 
ducting brick  yards*  Reside  opened  this  alley 
to  get  in  and  out  from  his  brick  yard.  In  1867 
Wanamaker  changed  this  vent  for  the  water, 
moved  it  some  few  feet  to  the  west  and  dug  a 
ditch  or  channel  or  drain  extending  from  Mar- 
ket street  on  the  western  limit  of  his  lot,  a  few 
feet  east  of  the  old  water  way,  along  the  western 
limit  of  his  lot,  northward  until  it  entered  his 
pond  which  he  used  in  connection  with  the 
manufacture  of  brick.  This  drain  was  con- 
structed for  the  convenience  of  the  brick  yard, 
conducting  the  water  into  that  pond.  Subse- 
quently the  property  of  Wanamaker  was 
divided.  The  plaintiff  acquired  title  to  a  part 
of  the  Wanamaker  lot.  The  alley  which  Reside 
opened  was  intersected  after  it  left  Market  street 
at  a  distance  of  about  130  feet  by  an  alley  run- 
ning east  and  west.  The  lot  of  the  plaintiff  was 
at  that  intersection  on  the  south  side,  and  fronted 
on  the  alley  opened  by  Reside,  and  on  the  alley 
running  east  and  west.  This  piece  of  ground 
was  disconnected  from  the  Wanamaker  lot,  as 
we  have  it,  in  1867.  Subsequently  the  defend- 
ant purchased  the  northern  part  of  the  Wana- 
maker lot,  that  part  lying  north  of  the  alley 
which  ran  east  and  west. 

The  defendant  on  his  own  land  filled  up 
with  earth  and  stone  to  a  sufficient  height  to  keep 
the  water  off  his  own  premises,  the  result  of 
which  was  that  the  water  was  thrown  through  the 
alley  back  upon  plaintiffs  land. 

There  was  no  mention  in  the  deed  to  the 
defendant  of  the  right  to  discharge  water  upon 
or  through  his  premises,  and  no  evidence  that 
the  plaintiff  gave  him  notice  of  any  claim  to 
such  right.  There  was,  however,  evidence  that 
the  physical  appearance  of  the  property  bought 
by  the  defendant  was  such  as  to  give  him  notice 
of  the  existence  of  the  easement. 

There  was  also  evidence  that  by  the  grading 
of  the  streets  of  the  city  a  greater  volume  of 
water  than  Wanamaker  originally  guarded 
against  was  thrown  into  the  channel. 

The  Court  charged,  inter  alia^  as  follows : — 

"The  grantor  had  a  right  to  subject  his  prem- 
ises to  a  burden  which  resulted  from  a  condition 
of  things  which  he  himself  had  created.  Now 
when  the  property  came  to  be  subdivided,  the 
party  buying  that  section  of  the  property,  which 
is  benefited  by  the  servitude  which  the  original 
owner  impre^ed  upon  that  property,  would  have 
a  right  to  have  it  continued  if,  when  he  bought. 
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the  same  was  clearly  defined  upon  the  premises. 
But  where  it  does  not  lie  in  grant  and  is  not 
apparent,  he  can  only  enforce  it  against  a  subse- 
quent purchaser  of  the  property  sought  to  be 
charged  9  by  actual  notice  to  the  party  that  the 
property  he  is  about  to  buy  is  subject  to  such  an 
easement.  But  where  it  is  apparent  on  the 
hce  of  things  themselves  that  that  servitude  has 
been  impressed  upon  the  premises,  then  such 
subsequent  purchaser  is  boimd  to  take  notice  of 
it.  If  by  the  appearance  of  the  property  itself 
a  party  ought  to  see  that  the  property  has  been 
so  subject^,  the  law  charges  him  with  notice. 
He  takes  the  property  charged  with  that  servi- 
tude just  as  though  written  in  his  deed."  And 
left  to  the  jury  to  find  whether  "there  was  an  open, 
apparent,  continuous  drain  down  from  Market 
street  through  and  across  the  plaintiffs  land  over 
upon  the  defendant's  land  in  1872  when  he  pur- 
chased." Adding:  «*If  there  was,  then  it  fol- 
lows  that  such  servitude  remains  charged  upon 
the  premises  of  Scheible.  If  it  was  visible  and 
apparent  when  the  defendant  bought,  so  much 
so  that  an  ordinary  and  usual  examination  of 
the  premises  must  have  disclosed  it,  then  I  say 
the  property  of  Scheible  would  continue  subject 
to  that  servitude.  If  you  find  for  the  defendant 
upon  this  particular  issue,  that  ends  this  case, 
and  there  can  be  no  verdict  for  the  plaintiff. 
You  are  to  inquire  into  the  condition  of  things 
when  the  defendant  purchased.  The  plaintiffs 
rights  must  be  determined  by  the  condition  of 
things  as  they  then  were.  If  the  condition  of 
things  then  was  such  as  to  make  it  apparent  to 
any  one  that  there  was  a  drain  there  then  the 
defendant  is  bound  by  it." 

The  Court  also  charged  as  follows : — 

**If  by  recent  grading  of  the  public  streets  a 
greater  volume  of  water  than  Wanamaker  orig- 
inally provided  for  has  been  thrown  into  this 
channel,  more  than  it  can  carry  off,  the  defend- 
ant would  have  the  right  to  protect  his  premises 
against  the  increased  fiow,  but  he  would  not  be 
warranted  in  shutting  up  his  drain  to  protect 
himself  against  this  increased  fiow  if  by  so  doing 
he  flooded  the  plaintiffs  premises,  or  increased 
the  flooding  of  the  same  to  any  extent." 

The  defendant  submitted,  tn/fr  a/ia,  the  fol- 
lowing point : — 

'^The  water  complained  of  in  this  case  being 
wholly  surface  water,  if  the  jury  believe  from 
the  evidence  that  the  flow  of  said  surface  water 
was  greatly  increased  after  the  defendant  pur- 
chased his  lot  in  1872,  by  reason  of  a  much 
larger  area  being  drained  thereupon,  he,  the  de- 
fendant, was  not  bound  to  submit  to  such  in- 
aeased  flow  but  could  lawfully  fill  up  his  prop- 
erty to  protect  it  against  such  increased  fiow  and 
thus  throw  the  water  upon  the  alley  between  his 
lot  and  that  of  the  plaintiff." 


To  which  the  Court  answered :  '*I  answer 
that  in  this  way :  The  defendant's  right  to  dam 
the  water  back  upon  the  alley  is  not  relevant  to 
this  issue.  It  is  not  the  fiooding  of  the  alley 
that  is  complained  of,  but  the  fiooding  of  the 
plaintiffs  lot.  The  proposition  therefore  is 
irrelevant  and  requires  no  answer  at  our  hands." 

Verdict  for  plaintiff  for  I200,  and  judgment 
thereon.  After  verdict  and  before  judgment  the 
plaintiff  died  and  her  administrator  was  substi- 
tuted. 

The  defendant  took  this  appeal,  assigning  for 
error,  tn/er  alia,  the  portion  of  the  charge  of 
the  Court  first  above  quoted  and  the  answer  to 
his  first  point. 

y.  Z>.  Ludwig  and  O*  C.  Bowers^  for  appel- 
lant. 

In  cities  and  boroughs  the  owner  of  ,a  lower 
lot  is  not  bound  to  submit  to  the  flow  of  surface 
water  upon  his  lot  from  a  higher  one,  but  may, 
by  filling  up  or  otherwise,  protect  his  lot  from 
such  fiow. 

Bentz  f.  Armstrong,  8  W.  &  S.  40. 
Kauffinan  v,  Griesemer,  26  Pa.  414. 
Corom'rs  of  Kensington  v.  Wood,  10  Id.  93. 

By  the  common  law  of  England  surface  water 
is  regarded  as  a  common  enemy,  which  every 
proprietor  may  get  rid  of  as  best  he  may. 

Dillon,  Man.  Corp.,  sec.  1039.  ^ 

Abbott  V,  Kansas  City  R.  R.  Co.,  20  A.  &  £.  R.  R. 

Cases.  103. 
Kansas  City  R.  R.  Co.  v,  Riley,  Id.  1 16. 
R.  R.  V,  Benson,  Id  96. 

By  the  common  law  there  is  no  natural  servi- 
tude in  favor  of  the  owner  of  the  higher  ground 
as  to  surface  water,  and  the  inferior  owner  may 
lawfully  obstruct  the  natural  fiow  of  such  water 
to  his  own  land.  It  is  admitted,  however,  that 
the  rule  of  the  civil  law  that  the  lower  proprietor 
cannot  throw  back  upon  the  upper  proprietor 
the  water  which  comes  by  a  natural  fiow  or  chan- 
nel upon  the  lower  land,  has  been  adopted  in 
Pennsylvania,  but  in  nearly  every  case  in  which 
the  rule  has  been  applied,  has  been  the  case  of 
water  fiowing  in  a  natural  channel :  see  Kauff- 
man  v.  Griesemer,  26  Pa*  407,  and  Martin  v. 
Riddle,  reported  as  a  note  thereto. 

But  whatever  the  rule  may  be  with  respect  to 
farm  lands  and  lands  outside  of  cities  and  incor- 
porated towns,  we  contend  with  great  confi- 
dence, that  the  rule  of  the  civil  law  does  not 
apply  to  lot  owners  in  cities  and  boroughs. 

Bentz  V,  Armstrong,  8  W.  &  S.  40. 

The  burden  placed  by  Wanamaker  upon  the 
defendant's  premises  could  not  be  increased, 
and,  therefore,  it  was,  the  defendant  had  a  right 
to  protect  himself  by  obstructing  the  excessive 
flow. 
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Darlington  v.  Painter,  7  Pa.  475. 
Limerick  V.  Colebrookedale  Turnpike  Co.'s  App., 
80  Id.  425 

Joshua  W,  Sharpe  (with  him  Wiliiam  Alex- 
ander and  Sharpe),  for  appellee. 

When  rains  and  melting  snows^  by  the  natural 
formation  of  the  ground,  are  collected  together 
in  such  quantities  as  to  wear  a  deep  and  well  de- 
fined channel  through  which  the  waters  are 
accustomed  to  flow^  and  through  which  outlet 
said  territory  is  drained,  no  one  has  the  right 
to  obstruct  such  a  water  course  and  throw  the 
water  back  upon  adjoining  property  owners  to 
their  injury.  A  water  course  of  this  character 
has  all  the  incidents  of  a  running  stream,  and 
the  law  applies  to  incorporated  towns  as  well  as 
to  rural  districts. 

Martin  V.  Riddle,  26  Pa.  415. 

Kanfifinan  v.  Griesemer,  26  Id.  407. 

Miller  2/.  Laubach,  47  Id.  154. 

Rhoads  v  Davidheiser,  133  Id.  226. 

Trickett  on  Boroughs,  p  409. 

Earl  V.  De  Hart,  I  Bead.  (N.  J.  Ch.)  280. 

Plaintiff  purchased  his  lot  with  the  benefit 
and  the  defendant  purchased  his  with  the  burden 
and  the  law  will  not  relieve  the  one  at  the  ex- 
pense of  the  other. 

Seibert  v,  Levan,  8  Pa.  383. 

Kieffer  v.  Imhoflf,  26  Id  442. 

Phillips  V,  Phillips,  48  Id.  184. 

Cannon  v.  Boyd,  73  Id.  179. 

ZelPs  Ex*rs  v,  Universalist  Society,  119  Id.  390. 

July  II,  1894.  Fell,  J.  This  action  was  to 
recover  damages  caused  by  the  obstruction  of  a 
surface  drain  by  reason  of  which  rain  water 
backed  upon  and  overflowed  the  plaintiffs  pre- 
mises. W.  H.  Wanamaker  owned  a  tract  of 
some  five  acres  of  ground  in  what  is  now  the 
borough  of  Chambersburg.  The  rain  water 
which  fell  on  the  higher  ground  in  the  vicinity 
and  accumulated  in  the  street  upon  which  the 
lot  fronted  flowed  thence  through  an  opening 
which  was  a  well  defined  sutface  water  course, 
and  spread  over  the  land.  In  1867  W.  H. 
Wanamaker  changed  the  opening  from  the  street 
to  a  point  a  few  feet  distant  and  constructed  a 
ditch  by  which  the  water,  which  before  had  run 
upon  and  over  his  land,  was  conducted  to  a 
pond  in  the  back  part  of  hi^  lot.  His  purpose 
in  making  the  change  was  two- fold ;  to  relieve 
the  front  of  his  lot  from  the  flow  of  water  so 
that  he  could  improve  it,  and  to  collect  the 
water  in  a  pond  at  the  rear  where  he  could 
utilize  it  in  manufacturing  bricks.  He  erected 
a  number  of  small  dwelling  houses  on  the  front, 
one  of  which  he  sold  to  the  plaintiff  in  1867  ; 
and  in  1872  he  sold  the  whole  of  the  back  part 
to  the  defendant. 

When  these  sales  were  made  the  ditch  was  a 
well  defined  surface  water  course  two  or  three 


feet  deep  and  as  many  wide,  which  conducted 
the  rain  water,  which  otherwise  would  have  run 
over  the  surface  to  tiie  pond  mentioned.  By  a 
recent  grading  of  the  street  the  flow  of  water  in 
the  ditch  has  been  somewhat  increased,  and  the 
defendant  to  avoid  injury  therefrom  placed  ob- 
structions in  the  ditch  at  the  point  where  it  en- 
ters  his  land,  causing  the  overflow  which  injured 
the  property  of  the  plaintiff.  The  case  has  been 
argued  here  upon  Uie  right  of  the  owner  of  a 
lower  lot  of  land  to  ^ut  off  the  surface  water 
flowing  from  a  higher  one.  It  was  submitted  to 
the  jury  upon  the  trial  as  involving  only  the 
question  of  servitude  imposed  upon  the  defend- 
ant's land  by  the  former  owner  of  both  proper- 
ties. 

We  are  of  opinion  that  this  submission  in- 
cluded the  only  question  in  the  case,  and  that 
the  instruction  to  the  jury  on  the  subject  was 
accurate  and  full.  The  grantor  of  both  plaintiff 
and  defendant  while  he  was  the  owner  of  the 
whole  property  changed  the  natural  channel  to 
adapt  die  parts  to  the  uses  to  which  he  intended 
to  put  them.  This  created  an  easement  in  favor 
of  the  land  which  he  conveyed  to  the  plaintiff, 
and  imposed  a  servitude  upon  that  which  he 
afterward  conveyed  to  the  defendant.  Both 
parties  bought  with  notice  of  this,  and  both  are 
bound  by  it.  The  charge  of  the  learned  Judge 
carefully  guarded  the  defendant  from  a  recovery 
for  injuries  caused  by  an  increased  flow  of  water 
resulting  from  a  change  of  grade  of  the  streets 
by  the  borough  authorities,  and  left  him  liable 
only  for  his  own  act  in  diverting  the  water 
which  would  have  run  upon  his  property  before 
the  change  of  grade. 

The  judgment  is  affirmed.  h.  b. 


May,  '94. 17-  Mardi  31, 1894. 

Citizens'  Passenger  Railway  Company 
V.  East  Harrisburg  Passenger  RaUway 
Company. 

Equity — Practice — Appeal-^SupersedeaS'-Rail" 
road  crossing^^Act  of  June  /p,  187 J ,  P*  L. 
1361. 

An  appeal,  with  due  security  to  prosecute  with  effect, 
etc.,  taken  in  due  time,  acts  as  a  supersedeas  to  a  decree 
made  under  the  Act  of  June  19,  1871,  P.  L.  1361,  ap- 
proving apian  bf  which  one  railroad  may  cross  the  tracks 
of  another ;  and  pending  such  appeal  the  Supreme  Court 
may  enforce  the  dfect  of  the  supersedeas  l^  an  order  re- 
straining the  appellee  whose  plan  has  been  approved  from 
proceeding  with  the  construction  of  the  crossing. 

Rule  to  show  cause  why  appeal  should  not  be 
declared  a  supersedeas  and  a  restraining  order  is- 
sued. 
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On  August  a8y  1895,  the  Citizens'  Passenger 
Railway  Company  filed  a  bill  in  equity  in  the 
Court  of  Common  Pleas  of  Dauphin  County 
against  the  East  Harrisburg  Piissenger  Railway 
Company,  stating  in  it  that  the  Citizens'  Passen- 
ger Railway  Company,  a  corporation  under  the 
Act  of  Assembly  of  14th  May,  1889,  was 
aathorized  to  build  and  operate  by  electricity  a 
street  railway  on  and  over  certain  streets  in  the 
City  of  Harrisburg  and  the  borough  of  Steelton  ; 
that  the  borough  of  Steelton  had,  on  the  17th 
day  of  March,  1892,  given  it  permission  to  con- 
struct and  operate  its  railway  on  certain  of  its 
streets,  including  Front  street,  from  Adams  to 
Trevidc;  that  it  had  already  built  its  line  of 
road  to  Adams  street  on  the  one  side  of  Front 
street  and  to  Trevick  street  on  the  other  side  of 
said  street ;  that  the  East  Harrisburg  Passenger 
Railway  Company  had  a  double  track  of  railway 
running  along  and  over  said  Front  street,  be- 
tween Adams  street  and  Trevick  street ;  that  the 
Citizens'  Passenger  Railway  Company  desired  to 
inake  a  diagonal  crossing  of  the  double  line  of 
tracks  of  that  Company,  for  the  distance  of  240 
feet  on  Front  street  between  Adams  and  Trevick 
streets,  and  that  it  believed  this  to  be  the  best, 
safest,  most  convenient  and  only  practicable  way 
of  crossing  that  street.  The  prayer  of  the  bill 
was  for  a  decree  to  permit  this  diagonal  cross- 
ing to  be  made  and  for  an  injunction  to  prevent 
the  East  Harrisburg  Passenger  Railway  Com- 
pany from  interfering  with  the  construction  of 
that  crossing. 

The  East  Harrisburg  Passenger  Railway  Com- 
pany filed  an  answer,  setting  up,  inter  a/ia,  that 
the  proposed  crossing  was  not  necessary,  safe  or 
practicable,  and  that  it  was  possible  and  practic- 
able for  the  Citizens*  Passenger  Railway  Com- 
pany to  complete  its  line  of  road  by  other 
methods  and  routes. 

The  Court  heard  argument  upon  the  bill  and 
answer,  and  verbally  declined  to  order  a  diagonal 
crossing.     It  changed  the  prayer  of  the  bill  and 
directed  the  Citizens'  Passenger  Railway  Com- 
pany to  submit  a  plan  of  crossing  the  appellant's 
tracks  at  Adams  street,  and  proceeding  along 
Front  street  to  Trevick  street,  a  distance    of 
about  260  feet.    The  East  Harrisburg  Passenger 
Railway  Company    filed  objections,    and    the 
Court  referred  the  said  plan  and  the  objections 
to  a  master.    The  report  of  the  Master,  filed  on 
the  26th  day  of  December,  1893,  stated  ^<that 
testimony  as  to  any  other  mode  of  crossing  than 
in  the  manner  proposed  in  the  plan  filed,  or  at 
any  other  point  on  Front  street,  was  excluded  by 
the  master  as  not  pertinent  to  the  issue  before 
him."     "That  when  the  rails"  upon  Adams  and 
Trevick  streets,  approaching  Front  street,  "are 
slippery  from  any  cause  they  (the  cars)  cannot 
always  be  so  stopped  with  the  appliances  now  in 


use  by  the  plaintiff  company."  The  report  con- 
cluded with  the  belief  of  the  master  that  the 
crossing  could  be  used  and  operated  with  rea- 
sonable safety  if  certain  regulations  were  ob- 
served. 

The  exceptions  filed  to  the  master's  report 
were  overruled  by  the  Court,  and  from  its  de- 
cree, filed  February  17,  permitting  the  crossing 
to  be  made  as  shown  in  the  plan  submitted  by 
the  Citizens*  Passenger  Railway  Company,  the 
East  Harrisburg  Passenger  Railway  Company 
took  its  appeal  on  24th  February,  1894,  to  this 
Court,  entered  into  recognizance  in  the  sum  of 
^8,000,  which  was  the  amount  fixed  by  the 
Court,  "conditioned  to  prosecute  its  appeal  with 
effect,  and  if  the  decree  be  affirmed  or  the 
appeal  be  discontinued  or  non-prossed  to  pay  all 
debts,  damages  and  costs  accruing  upon  such 
appeal,  and  all  other  damages  and  costs  that  may 
be  awarded  upon  such  appeal."  A  certiorari 
was  duly  issued  on  March  2,  1894.  On  March 
5th  the  Citizens*  Passenger  Railway  Company 
gave  notice  that  on  the  15  th  it  would  proceed  to 
construct  its  crossing. 

Application  was  then  made  by  the  appellant 
to  the  Supreme  Court  for  a  declaration  that  the 
appeal  constituted  a  supersedeas  and  for  an  order 
restraining  the  construction  of  the  crossing 
pending  the  appeal.  A  temporary  stay  was 
granted  on  its  /:r/ar/^ application,  and  the  mat- 
ter now  came  on  for  argument. 

Lyman  D.  Gilbert  and  Louis  M.  Hail  (with 
them  Wolfe  d^  Bailey,  John  H.  Weiss,  and 
Francis  Jordan^,  for  the  rule. 

An  appeal  lies  in  the  present  case. 

Act  of  June  16,  1836,  sec.  13,  P.  L.  789. 

Act  of  Feb.  14,  1857,  Id.  39. 

Act  of  April  21,  1846,  Id.  432. 

Pitts.  &  Conn«ll8v.  R.  R.  Co.  v.  S.  W.  P.  Rw.  Co., 

n  Pa.  173. 
Appeal  of  Cornwall  &  Lebanon  R.  R.,  125  Id.  232, 

243. 
Perry  County  R.  R.  Co.  v,  Newport  &  Sherman  R. 

R.  Co.,  150  Id.  193.  ' 

P.  R.  R.  Co.  V,  Braddock  Electric  Ry.  Co ,  152  Id. 

116. 

The  appeal  is  a  supersedeas.  It  is  not  taken 
under  the  Act  of  Mar.  17,  1845,  P-  ^*  '5^  5 
that  Act  relates  only  to  appeals  from  the  Com- 
mon  Pleas  of  Philadelphia ;  but  under  the  Act 
of  April  21,  1846,  §  3 ;  March  29,  1832,  §  59, 
P.  L.  213 ;  May  19,  1874,  P.  L.  206. 

Appeal  of  New  Brighton  R.  R.  Co.,  105  Pa.  13,22. 

The  effect  of  the  certiorari  is  also  to  stay  all 
proceedings;  it  is  not  itself  a  supersedeas  but 
operates  as  one  by  implication. 

Ewing  V.  Thompson,  43  Pa.  376. 

Road  in  Roaring  Brook  Twp.,  140  Pa.  632. 


Hagerty's  Case,  4  Watts,  305. 

Sage  V.  McGuire,  4  W.  &  S.  228, 23;. 
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Even  if  the  appeal  is  not  a  supersedeas  the 
special  circumstances  of  this  case  justify  the 
granting  of  the  order  prayed  for  by  the  appel- 
lant. 

The  Act  of  i6th  June,  1836,  sec.  7,  P.  L. 
787,  declares: — 

"The  Judges  of  the  Supreme  Court  shall  have 
full  power  and  authority,  when  and  as  often  as 
there  may  be  occasion,  to  issue  writs  of  habeas 
corpus,  writs  of  certiorari  and  writs  of  error  and 
all  remedial  and  other  writs  and  processes  re- 
turnable to  said  Court." 

The  action  of  the  Citizens*  Passenger  Railway 
Company  violates  the  Act  of  14th  May,  1889, 
P.  L.  211,  sec.  4,  which  declares:  '*That  no 
extension  or  branch  shall  be  constructed  on  any 
street  or  highway  upon  which  a  track  is  laid  or 
authorized  under  any  existing  charter,  except  as 
hereinafter  provided.**  It  violates  sec.  17  of  that 
Act,  in  that  it  is  an  attempt  to  occupy  with  a 
third  track  Front  street,  which  is  the  turnpike 
road  of  the  Middletown  and  Harrisburg  Turn- 
pike Road  Company,  upon  which  two  tracks  of 
street  passenger  railway  line  had  heretofore  been 
laid  and  were  and  are  being  operated  by  the 
East  Harrisburg  Passenger  Railway  Company. 

Such  an  effort  is  forbidden  by  the  decision  of 
this  Court  in  Perry  County  R.  R.  Co.  v.  New- 
port R.  R.  Co.,  150  Pa.  193. 

C,  H.  Bergner(w\th  him/.  C.  Durbin),  contra. 

The  appeal  is  not  a  supersedeas.  There  is 
no  statute  making  it  such,  and  in  the  absence  of 
a  statute  no  appeal  is  a  supersedeas.  The  Act  of 
Mar.  17,  1845,  P.  L.  158,  extended  to  the  whole 
State  by  Act  of  February  14,  1857,  P.  L.  39, 
provides  that  an  appeal  may  be  a  supersedeas : — 

1.  Where  the  decree  directs  the  payment  of 
money. 

2.  Where  it  directs  the  assignment  or  de- 
livery of  any  securities,  evidences  of  debt,  docu- 
ments, etc. 

3.  Where  it  directs  the  execution  of  any  con- 
veyance or  other  instrument. 

4.  Where  it  directs  the  sale  or  delivery  of  any 
real  property. 

The  present  suit  certainly  cannot  be  included 
within  any  one  of  the  foregoing  classes.  It  was 
instituted  under  the  provisions  of  the  Act  of 
June  19,  187 1,  P.  L.  1 36 1,  which  conferred  the 
right  upon  Courts  of  equity  to  ascertain  and  de- 
fine the  mode  of  the  crossing  of  one  railroad  by 
another ;  and  the  sole  purpose  of  the  decree  in 
the  Court  below  was  to  regulate  the  manner  of 
the  crossing.  Clearly,  therefore,  this  case  does 
not  fall  widiin  any  one  of  the  four  classes  enum- 
erated in  the  Act  of  March  1 7, 1845,  as  extended 
to  the  whole  State  by  the  Act  of  February  14, 

1857. 

Barker  et  d.  v,  Hartman  Steel  Co.,  33  Weekly 
Notes,  109. 


The  Act  of  April  21,  1846,  P.  L.  433,  does 
not  make  this  appeal  a  supersedeas;  it  refers  to 
decrees  in  equity  made  both  by  the  district 
Courts  and  the  Courts  of  Common  Pleas,  and 
provides  that  appeals  from  such  decrees  shall  be 
made  in  the  same  manner  and  upon  the  same 
terms  as  in  the  case  of  appeals  from  the  Orphans' 
Court.  But  the  Act  of  February  14, 1857,  con- 
fers upon  the  Courts  of  Common  Pleas  through- 
out the  State  the  same  chancery  powers  posseted 
by  the  Court  of  Common  Pleas  of  Philadelphia 
under  the  Act  of  March  17, 1845  ;  and  provides 
that  all  appeals  from  decrees  in  equity  shall  be 
taken  in  the  same  manner  and  under  the  same 
terms  and  conditions  as  provided  by  said  Act 
of  March  17,  1845.  The  Act  of  February 
14,  1857,  being  later  in  date  than  the  Act 
of  April  21,  1846,  and  providing  a  different 
system  of  appeals  from  Courts  of  Common 
Pleas,  the  latter  Act  in  so  far  as  it  relates  to  ap- 
peals from  Courts  of  Common  Pleas  is  repealed 
by  the  Act  of  February  14,  1857.  See  note  (a) 
Purdon's  Dig.  701. 

No  appeal  lies  in  the.  present  case.  It  is  a 
proceeding  under  the  provisions  of  the  Act  of 
June  19,  1871,  P.  L.  1361,  Purdon's  Dig.  357, 
authorizing  Courts  of  equity  to  ascertain  and  de- 
fine by  their  decree  the  mode  of  crossing  of  one 
railroad  by  another,  etc.,  etc.  This  is  a  special 
grant  of  power  conferred  on  a  particular  Court. 

The  Legislature,  in  enacting  the  statute,  un- 
doubtedly intended  to  confer  something  in  addi- 
tion to  the  general  equity  jurisdiction  to  pre- 
vent irreparable  injury,  and  protect  the  rights  of 
property  where  there  is  no  adequate  remedy  at 
law  for  their  infringement. 

The  right  of  a  railroad  to  corporate  rights  be- 
ing established  or  admitted,  the  right  to  cross,  if 
necessary,  or  convenient  in  reaching  its  term- 
inus, is  absolute,  and  the  Court  under  the  Act  of 
June  19,  1871,  can  only  ascertain  the  mode. 

Pittsburg  Junction  Railroad  Company's  Appeal,  122 
Pa.  529. 

The  only  jurisdiction  of  the  Court  below  was 
acquired  under  the  Act  of  June  19,  187 1.  The 
Act  contents  itself  with  conferring  jurisdiction 
upon  the  Court  below.  It  provides  for  no  appel- 
late proceedings.  The  grant  of  chancery 
powers  to  a  subordinate  Court  does  not  neces- 
sarily give  the  right  of  appeal  to  the  Supreme 
Court, 

Patterson  v,  Schoyer,  10  Watts,  333. 

Penna.  R.  R.  v,  Lutheran  Congr^uion,  53  Pa.  449. 

The  sole  office  of  a  certiorari  in  this  case  is 
to  bring  up  the  appeal.  If  there  is  no  appeal 
the  certiorari  goes  for  nothing. 

Roddy's  Appeal,  99  Pa.  1 1 . 

With  respect  to  the  second  ground  of  the  pcti- 
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doner,  viz :  that  if  the  appeal  is  not  a  super- 
sedeas of  right,  then  the  Supreme  Court  should 
hj  grace  issue  a  restraining  order  to  stay  further 
proceedings.  Such  order  should  not  be  granted 
because  it  woiild  entail  great  and  lasting  injury 
upon  the  respondent  and  would  conserve  the 
i^hts  of  no  one,  and  its  only  effect  would  be  to 
prevent  competition  and  prolong  a  monopoly 
long  enjoyed  by  the  petitioner  corporation. 

April  9,  1894.  Per  Curiam.  This  appeal 
having  been  taken  by  defendant  company  from 
the  decree  of  the  Court  below,  without  any 
special  order  of  said  Court,  and  recognizance  in 
the  sum  of  $Sooo  conditioned  to  prosecute  said 
appeal  with  effect,  etc.,  having  been  given  by 
appellant  and  approved  by  said  Court,  we  are  of 
opinion  that  said  appeal  operates  as  a  supersedeas 
of  all  proceedings  by  plaintiff  company  under 
and  by  virtue  of  said  decree. 

It  is  therefore  ordered  and  decreed  that  the 
stay  of  proceedings  heretofore  ordered  by  this 
Court,  be  and  the  same  is  hereby  continued  un- 
til  the  final  determination  of  said  appeal. 

H.  B. 


©rpfjans'  Court* 


Baird's  Estate. 


April,  '94,  262. 


Wilis— Signing  of— Additions  not  signed. 

Where  a  will  is  executed  with  all  the  forms  of  law,  it 
wiO  not  be  invalidated  by  snbseqiient  additions  thereto  by 
die  testator  which  are  not  signed  by  him.  The  rule  is  the 
zereise  where  the  whole  instmment  is  prepared  at  one  and 
the  same  time,  and  was  intended  to  be  so  executed. 

Wineland's  Ap.,  118  Pa.  37,  followed. 

Appeal  from  the  register  of  wills. 

The  decedent  left  a  will  which  she  had  exe- 
cuted on  a  sheet  of  note  paper  duly  signed  and 
witnessed.  On  the  next  page  she  added  a  clause 
nominating  her  executor.  On  the  ground  that 
the  will  was  not  signed  at  the  end  thereof,  the 
roister  refused  to  admit  it  to  probate. 

John  H.  Sloan,  for  appellant. 

Charles  L.  Brown  and  Thomas  B.  Price, 
contra. 

Jane  30,  1894.  Ferguson,  J.  This  case  pre- 
Knts  the  same  question  we  hare  had  before, 
vhether  a  will  is  executed  in  accordance  with 
our  Act  of  Assembly  which  is  not  signed  by  the 
poson  making  the  same  at  the  end  thereof,  or, 
nther,  where,  under  the  Act,  is  the  end  of  the 


will  ?  The  will  in  question  was  executed  on  an 
ordinary  sheet  of  note  paper,  and  duly  signed 
and  witnessed,  and  on  the  next  page  there  fol- 
lowed the  words  :  '^Lastly,  I  do  nominate  and 
desire  that  Robert  John  Ralston  be  my  executor, 
and  see  that  all  my  claims  and  expenses  are 
paid." 

It  has  been  held  that  a  will  executed  with  all 
the  forms  of  law  will  not  be  invalidated  by  some 
subsequent  additions  thereto  by  the  testator 
which  have  not  been  signed  by  him ;  but  that 
the  said  additions  will  be  considered  as  an 
unexecuted  codicil,  and  the  will  as  originally 
written,  allowed  to  stand :  Heise  v,  Heise,  31 
Pa.  246;  Smith's  Est.,  20  Phila.  94.  Yet  these 
cases  do  not  apply  where  the  whole  instrument 
was  prepared  at  one  and  the  same  time,  and  was 
intended  to  be  so  executed.  Here  a  mistake  in 
not  signing  at  the  end  is  fatal;  Wineland's  Ap., 
118  Pa.  37;  Frazier's  Will,  20  Phila.  40.  In 
Wineland's  Appeal  the  words  not  signed  were 
the  same  as  in  this  case,  viz.,  the  appointment 
of  executors,  and  the  Supreme  Court  said  that, 
while  the  appointment  of  executors  was  not 
essential,  it  was  an  important  part  of  the  will, 
and  as,  dierefore,  that  will  was  not  signed  at  the 
end  thereof,  it  was  invalid.  This  decision  was 
severely  criticised  in  6th  American  Probate  Re- 
ports, 349,  where  it  is  said  that  ''the  rule  laid 
down  in  this  case  was  not  to  be  regarded  as  law. 
It  is  contrary  to  both  reason  and  authority." 
Be  this  as  it  may,  it  must  be  regarded  by  us  as 
the  law  so  long  as  it  stands  unreversed  by  our 
Supreme  Court. 

In  the  present  case,  then,  the  only  question 
to  be  considered  is,  whether  the  clause  appoint- 
ing the  executor  was  written  into  the  will  when 
it  was  signed  or  afterwards.  We  have  no  evid- 
ence upon  this  pomt  excepting  what  the  record 
discloses,  and  this  indicates  that  this  clause  was 
written  with  the  rest  of  the  will  and  was  there 
when  the  will  was  executed.  The  testatrix,  hav- 
bg  disposed  of  all  her  estate,  says,  "lastly,"  a 
word  which  can  only  indicate  the  conclusion  of 
what  had  preceded  it.  She  had  disposed  of  all 
her  estate,  and  there  only  remained  to  do  that 
which  is  usual  and  customary  by  the  last  item  of 
most  wills,  name  the  person  whom  she  wished  to 
execute  the  same.  If  this  clause  was  there  when 
she  signed  the  will,  and,  from  all  the  evidence 
in  the  case,  it  was,  then  she  did  not  sign  the 
will  at  the  end  thereof,  and,  as  was  said  in  Wine- 
land's  Appeal,  that  is  the  end  of  it. 

It  seems  hard,  however,  that  in  a  case  like 
this,  where  all  the  desires  and  intentions  of  the 
testatrix  with  reference  to  her  estate  are  clearly 
expressed,  they  should  fisul  because  she  happened 
to  sign  her  will  in  the  wrong  place. 

The  appeal  in  this  case  is  dismissed. 

F.  B.  N. 
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October,  1892, 5. 


Howe's  Estate. 


Caveat  En^tor^  Orphans'  Court  sale^ Auc- 
tioneer— Voluntary  statement  of-Specific  per- 
formance^Doubtful  title. 

The  maxim  of  evuiot  emptor  appUes  to  all  judicial 
sales  as  a  rule ;  but  such  sales,  and  especially  thoae 
made  under  the  direction  of  the  Orphans'  Court,  must  be 
conducted  in  good  faith,  all  misdescription  and  misrepre- 
sentation being  avoided. 

A  purchaser  at  these  sales  is  not  bound  to  take  a  doubt- 
ful title,  and  every  title  is  doubtful  which  exposes  the 
party  to  litigation. 

A  voluntary  statement  was  made  by  an  auctioneer  that 
a  ground  rent  upon  a  property  he  was  selling  under  the 
directions  of  the  Orphans*  Court,  was  redeemable: 

Held,  the  purchaser  might  re^tfd  it  as  a  condition  of 
sale. 

Sur  petition  for  specific  performance. 

A  property  was  sold  under  proceedings  in 
partition  by  order  of  the  Orphans'  Court.  The 
sale  was  subject  to  a  ground  rent,  which  the 
auctioneer  asserted  was  redeemable.  It  after- 
wards appeared,  that  there  was  a  peculiar  coven- 
ant in  the  deed  which  made  it  very  doubtful 
whether  or  not  the  ground  rent  was  redeemable. 
Whereupon  the  purchaser  refused  to  take  title. 
A  petition  for  specific  performance  was  made 
to  this  Court. 

Charles  Davis,  for  the  petition. 

C.  Oscar  Beasley,  contra,  cited 

Speakman  v.  Forepaugh,  44  Pa.  373. 
Heimer  t/.  Sommers,  u8  Id.  424. 
Swayne  v,  Lyon,  67  Id.  439. 

The  petition  was  dismissed  for  the  reasons 
given  in  this  opinion. 

March  3,  1894.  Ferguson,  J.  While  as  a 
rule  the  maxim  of  caveat  emptor  applies  to  all 
judicial  sales,  yet  it  has  been  held  that  such 
sales,  especially  those  made  under  the  direction 
of  the  Orphans'  Court,  shall  be  so  conducted 
as  not  to  mislead  or  entrap  bidders.  Those  who 
conduct  such  sales  must  act  in  good  faith,  and, 
so  far  as  possible,  avoid  any  misdescription  or 


misrepresentation  as  to  quality  or  quantity  of 
the  property  offered  for  sale :  Schug's  Ap.,  14 
Weekly  Notes,  49;  Johnson's  Ap.,  114  Pa. 
132;  De  Haven's  Ap.,  106  Pa.  6ia;  Wiltbcr- 
ger's  Est.,  18  Phila.  233. 

In  this  case  the  property  was  sold  by  order 
of  this  Court  under  proceedings  in  partition, 
which  stated  thiLt  the  sale  was  made  subject  to  a 
yearly  ground  rent  of  I36.      At  the  sale  the 
auctioneer  announced  that  this  ground  rent  was 
redeemable.    If  he  had  said  nothing  about  it, 
and  the  purchaser  had  bought  in  the  absence  of 
any  interference,  inducement  or  statement  upon 
his  part,  the  maxim  of  caveat  emptor  would  cer- 
tainly have  applied;    but  he  stated  that  the 
ground  rent  was  redeemable,  and  the  purchaser 
had  a  right  to  expect  that  this  was  one  of  the 
conditioQs  of  the  sale.      He  bought  upon  the 
fiuth  of  this  representation.     He  now  refuses  to 
take  the  title,  because  he  is  advised  that  the 
ground  rent  is  irredeemable.    This  objection  is 
a  valid  one,  because  there  is  a  great  difference 
between  buying  a  property  which  can  be  made 
clear,   and  one  which   is  fettered  with  a  per- 
petual encumbrance.     But  it  is  contended  that 
this  particular  ground  rent  is  redeemable,  and 
therefore  the  purchaser  is  without  excuse  in  re- 
fusing to  accept  this  title.      This  is  a  question 
which,  under  the  peculiar  covenant  in  this  deed, 
and  the  decisions  of  the  Supreme  Court  in  P^- 
airet  v.  Snyder,  106  Pa.  227,  and  Springer  v^ 
Phillips,  71  Pa.  60,  is  involved  in  considerable 
doubt.      We  do  not  feel  called  upon  to  decide 
it,  because  the  purchaser  in  this  case  is  not 
bound  to  take  a  doubtful  title,  and  every  title 
is  doubtful  which  exposes  the  party  to  litiga- 
tion.     'If  there  be  color  of  outstanding  tUle 
which  may  prove  substantial,  though  there  is 
not  enough  in  evidence  to  enable  the  chancel- 
lor to  say  so,  a  purchaser  will  not  be  held  to 
take  it  and  encounter  the  hazard  of  litigation :" 
Speakman  v,  Forepaugh,  44  Pa.  373;  Heimer 
V,  Sommers,  158  Pa.  424.      We  do  not  think 
that  this  case  is  one  in  which  specific  perform- 
ance should  be  decreed. 

The  petition  is  therefore  dismissed. 

F.  B.  K. 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


17 


Weekly  Notes  of  Cases. 


VouXXXV.]    FRIDAY,  SEPT.  at,  1694.    [No.  a. 


Supreme  Court. 


Jmn.  '93,  426.  February  5, 1894. 

AViUdnson  v.  Patton,  et  al. 

Wages — Acts  of  May  12^  i8gi;  June  13^  1883, 
and  April  9, 1872 —  When  not  applicable. 

The  Act  of  May  12, 189 1,  provides  that  money  due  for 
wages  of  certain  enumerated  persons,  within  limits  as  to 
tixne  and  amoont,  shall  be  liens  on  real  or  personal  pro- 
perty sold  **  by  execution  or  otherwise  on  account  of  the 
death  or  insolvency"  of  the  employer  : 

Held,  I.  That  tnis  Act  does  not  give  a  specific  lien  on 
the  property  in  the  hands  of  the  owner  or  his  vendee ; 

2.  The  Act  evidently  refers  to  a  sale  effected  by  legal 
process,  where  a  fond  is  raised  for  distribution,  and  not  to 
a  sale  made  by  the  owner; 

3.  That  it  is  lawful  for  the  employer  to  transfer  all  his 
pfopeity  by  a  bill  of  sale  to  one  of  Ms  creditors,  although 
the  efiect  of  such  transfer  be  to  cut  out  the  wage  claims. 

Appeal  of  Charles  Benjamin  Wilkinson, 
assignee  for  the  benefit  of  creditors  of  William 
Qegg,  Jr.,  from  the  judgment  of  the  Common 
Pl^  of  Delaware  County,  in  favor  of  Frank 
Patton,  et  al. 

The  facts  as  they  appeared  on  the  trial  were  as 
follows :  William  Clegg,  Jr.  rented  a  mill  and 
its  machinery  to  McNaulty,  Evans  &  Co.  They 
became  indebted  to  him  for  rent,  and  in  settle- 
ment thereof  transferred  to  him  all  their  personal 
property  on  the  premises.  At  the  same  time  they 
surrendered  their  lease  and  delivered  exclusive 
possession  of  the  property  transferred  and  of  the 
demised  premises.  A  month  later  they  confessed 
judgment  to  some  of  their  workmen,  and  the 
sheriff  levied  upon  the  personal  property  which 
had  been  transferred  to  Clegg.  A  feigned  issue 
was  awarded,  in  which  C.  B.  Wilkinson,  who  had 
become  assignee  for  the  benefit  of  Clegg,  was 
plaintiff,  and  the  execution  creditors  for  wages 
of  McNaulty,  Evans  &  Co.,  were  defendants. 

At  the  trial,  defendants  called  John  Evans  and 
questioned  him  as  to  the  amount  of  capital  of  the 
firm  of  McNaulty,  Evans  &  Co.,  with  a  view  to 

test  the  good  faith  of  the  transfer  to  Clegg.  Ob- 

)«ied  to.     Objection  overruled.     (First  assign- 

noeot  of  error.) 
The  defendants  offered  in  evidence  the  wage 

claims  served  upon  the  sheriff,  other  than  those 

included  in  the  confessed  judgment.      Objected 


to.    Objection  overruled.     (Second  assignment 
of  error.) 

The  plaintiff  requested  the  Court  to  charge  the 
jury  as  follows :  — 

1.  If  the  defendants  have  any  lien  upon  the 
goods  and  chattels  levied  upon  for  wages  due 
them,  such  lien  can  only  be  asserted  or  deter- 
mined upon  the  distribution  of  the  assigned  es- 
tate of  William  Clegg,  Jr.,  and  cannot  be  asserted 
in  this  case.  Answer.  I  decline  to  so  charge 
you.     (Fourth  assignment  of  error.) 

2 .  The  defendants  cannot  have  a  verdict  mere- 
ly upon  the  ground  that  their  claim  is  for  wages. 
They  stand  upon  the  ground  of  ordinary  judg- 
ment creditors.  Answer.  I  decline  to  affirm 
this  point.    (Fifth  assignment  of  error.) 

The  Court,  being  of  opinion  that  the  making 
of  the  bill  of  sale  to  the  landlord  for  rent  for 
all  the  property  was  an  act  of  insolvency  under 
the  Act  of  May  12,  1891,  accordingly  directed 
the  jury  to  find  a  verdict  for  the  defendants. 
(Third  assignment  of  error.) 

Verdict  and  judgment  for  defendants.  There- 
upon plaintiff  appealed,  assigning  for  error  the 
points  above  noted. 

A.  Lewis  Smithy  {Alfred  J.  Wilkinson  with 
him),  for  appellee,  cited — 

Taylor  v.  Guarantee  Trust  Co.,  30  Weekly  Notes, 
445- 

V.  Gilpin  Robinson,  {Horace  P.  Green  with 
him),  for  appellees,  cited — 

Act  of  May  12,  1891,  P.  L.  54. 

Act  of  April  9,  1872. 

Act  of  June  13,  1883,  P.  L.  117. 

May  23,  1894.  Fell,  J.  The  question  in 
this  case  is  whether  under  the  Act  of  May  1 2th, 
1 89 1,  P.  L.  54,  a  creditor  for  wages  has  a  lien 
on  personal  property  transferred  in  good  faith  by 
an  insolvent  debtor  in  payment  of  his  debts. 

Wm.  Clegg,  Jr.,  rented  a  mill  and  its  machin- 
ery to  McNaulty,  Evans  &  Co.  They  became 
indebted  to  him  for  rent,  and  in  settlement  there- 
of transferred  to  him  all  their  personal  property 
on  the  premises.  At  the  same  time  they  surren- 
dered their  lease  and  delivered  exclusive  posses- 
sion  of  the  property  transferred  and  of  the  de- 
mised premises.  A  month  latet  they  confessed 
judgment  to  some  of  their  workmen  for  wages, 
and  the  sheriff  levied  on  the  personal  property 
which  had  been  transferred  to  Clegg.  A  feigned 
issue  was  awarded,  in  which  Charles  Benjamin 
Wilkinson,  who  had  become  assignee  for  the 
benefit  of  creditors  of  Clegg,  was  plaintiff,  and 
the  execution  creditors  for  wages  of  McNaulty, 
Evans  &  Co.,  were  defendants. 

While  there  were  other  questions  involved,  the 

case  was  taken  from  the  jury  by  a  peremptory 

instruction  to  find  for  the  defendants  on  the 

groimd  that  McNaulty,  Evans  &  Co.,  being  in- 
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solvent,  the  transfer  of  their  property  in  payment 
of  the  claim  for  rent  was  subject  to  the  lien  of 
debts  for  wages.  Whether  if  subject  to  such  liens 
they  could  be  enforced  in  the  manner  indicated 
in  the  charge,  it  is  unnecessary  now  to  consider, 
as  we  are  of  opinion  that  no  liens  existed. 

The  Act  of  May  12,  1891,  is  amendatory  of 
the  Act  of  June  13,  1883,  P.L.  117,  which  Act 
is  an  amendment  of  the  Act  of  April  9,  1872, 
P.  L.  47.  Each  successive  Act  enlarges  the  class 
of  persons  intended  to  be  benefited,  but  in  other 
respects  no  material  change  has  been  made  in 
the  legislation  upon  the  subject. 

The  Act  of  1891  provides  that  moneys  due  for 
wages  of  certain  enumerated  persons,  within 
limits  as  to  time  and  amount,  shall  be  liens  upon 
real  or  personal  property  sold  by  execution  or 
otherwise  on  account  of  the  death  or  insolvency 
of  the  employer,  and  shall  be  first  paid  out  of 
the  proceeds  of  the  sale  of  such  property.  Omit- 
ting the  parts  that  are  descriptive  of  the  classes 
of  persons  and  kinds  of  property  included,  the 
eflfective  portion  of  the  Act  is:  **.  .  .  all  mon- 
eys due  for  labor  ...  for  any  period  not  ex- 
ceeding six  months  preceding  the  sale  of  the  real 
or  personal  property  ...  by  execution  or  other- 
wise on  account  of  the  death  or  insolvency  of 
such  employer,  shall  be  a  lien  on  such  real  or 
personal  property  .  .  .  and  shall  be  preferred 
and  first  paid  out  of  the  proceeds  of  such  sale." 

The  jury  were  in  effect  instructed  that  the  sale 
by  the  tenant  to  the  landlord,  while  not  fraudu- 
lent in  fact  or  in  law,  was  an  act  of  insolvency, 
and  that  the  creditors  for  wages  had  liens  upon 
the  goods  sold  which  could  be  enforced  by  a  levy 
under  judgment  subsequently  obtained. 

This  places  a  construction  upon  the  Act  which 
we  think  was  not  contemplated  by  the  Legisla- 
ture, and  which  cannot  be  sustained.  It  was 
not  intended  that  there  should  be  a  specific  lien 
on  the  property  in  the  hands  of  the  owner  or  of 
the  vendee.  By  a  sale  or  transfer  by  execution 
or  otherwise  on  account  of  the  death  or  insol- 
vency of  the  employer  is  meant  a  sale  caused  by 
operation  of  law  by  reason  of  death  or  insolvency 
— ^as  a  sale  by  an  administrator  or  executor,  by 
an  assignee  for  the  benefit  of  creditors,  or  by  a 
receiver,  and  not  a  sale  by  the  employer.  This 
construction  is  indicated  by  the  language  of  the 
Act,  and  is  in  harmony  with  the  settled  legal 
policy  of  the  State.  The  method  provided  for 
the  enforcement  of  the  claim  for  wages  is  that 
*'it  shall  be  preferred  and  first  paid  out  of  the 
proceeds  of  such  sale. ' '  This  evidently  refers  to 
a  sale  effected  by  legal  process,  where  a  fund  is 
raised  for  distribution,  and  not  to  a  sale  made 
by  the  owner.  Money  in  the  possession  of  a 
vendor  of  property  is  not  the  proceeds  of  a  sale 
on  which  a  claim  can  be  preferred  and  first  paid. 

The  construction  placed  upon  the  Act  by  the 


learned  Judge  would  create  a  class  of  liens  of  the 
most  dangerous  and  obnoxious  character.  No 
one  could  purchase  property  without  assuming 
the  risk  of  the  insolvency  of  the  vendor.  The 
principle  is  the  same  whether  the  sale  is  of  a  part 
or  of  the  whole  of  the  debtor's  property,  and 
whether  the  sale  is  in  payment  of  a  particular 
debt,  or  to  realize  funds  for  general  use  eitherin 
the  payment  of  debts  or  the  conduct  of  business. 
It  is  the  established  rule  in  this  State  that  a  debt- 
or may  prefer  a  creditor,  and  it  was  as  lawful  for 
McNaulty,  Evans  &  Co.,  to  transfer  their  prop- 
erty to  one  creditor  as  it  would  have  been  to  sell 
it  to  a  stranger. 

The  first  assignment  of  error  is  to  the  admis- 
sion of  testimony  which  went  to  the  good  faith 
of  the  transfer,  and  which  was  properly  received. 
This  assignment  is  overruled,  and  the  remaining 
assignments  are  sustained. 

The  judgment  is  reversed,  and  a  venire  de 
novo  awarded.  w.  m.  s.  jr. 


May,  *94,  9.  May  29,  1894. 

Clippinger's  Estate. 

Judgments — Ownership  of — Claim  against  legal 
holder  arising  from  alleged  debt  due  by  him  to 
another, 

M.,  the  owner  of  certain  real  estate,  charged  with  the 
payment  of  an  annuity  to  one  C,  sold  the  land  to  F  ,and 
subsequently  agreed  with  him  to  protect  it  from  the  charge 
of  the  annuity.  M.  after  the  convejrance  continued  for 
some  time  to  pay  the  annuity  to  C.,  but  at  her  death  it 
Mras  in  arrears,  and  C.'s  administrator  brought  suit  against 
F.,  who  owned  the  land,  by  purchase  from  M.,  at  the  time 
the  arrearages  accrued.  The  administrator  obtained  judg- 
ment for  S766.34  which  was  paid  by  F.'s  vendee  A.  to 
prevent  the  sale  of  the  land.  In  this  action  against  F. 
for  the  arrears  of  annuity  M.  was  requested  to  allow  the 
use  of  a  claim  which  he  had  against  C.  for  goods  sold 
and  money  advanced,  as  a  set-off,  but  be  refused,  and 
subsequently  he  obtained  judgment  on  this  claim  against 
the  same  administrator  for  I330,  the  Court,  however,  re- 
stricting the  judgment  by  an  order  that  it  should  not  be 
used  or  assigned  until  the  auditor's  report  upon  the  dis- 
tribution of  C.'s  estate  should  be  confirmed.  '*This  to 
afford  an  opportunity  in  that  time  for  any  parties  to  raise 
the  question  of  the  ownership  of  this  judgment."  In 
making  distribution  the  auditor  awarded  the  amount  of 
M.'s  judgment  to  A.,  and  the  Court  confirmed  the  audit- 
or's report ; 

Held,  that  as  the  arrearages  of  the  annuity  were  for  a 
period  during  which  M.  was  not  the  owner  of  (he  land, 
he  owed  C.  nothing,  and  her  administrator  could  not  set 
off  her  claim  for  annuity  in  an  action  by  M.  for  goods 
sold ; 

ffeldtd\so,  that  M.  was  under  no  obligation  to  either  F. 
or  A.  to  pay  the  annuity;  his  covenant  with  J.,  their  pre- 
decessor in  title,  being  a  personal  one  only. 

Held,  therefore,  that  there  was  no  legal  justification  of 
the  method  by  which  the  auditor  gave  effect  to  hb  views 
of  the  abstract  justice  of  the  case  by  delivering  the  prop- 
erty of  one  person  bodily  over  to  another. 
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Appeal  of  William  L.  Mosebey  from  the  decree 
of  the  Orphans'  Court  of  Fulton  County,  dis- 
missing exceptions  to  the  report  of  an  auditor 
appointed  to  make  distribution  of  the  estate  of 
Elizabeth  Clippinger,  deceased. 

The  facts  of  this  case  are  sufficiently  stated  in 
tbe  opinion  of  the  Supreme  Court.  The  Court 
below  confirmed  the  report  of  the  auditor 
awarding  distribution  of  the  amount  of  the  judg- 
ment in  question  to  the  claimant,  James 
McCIain.  Whereupon  the  legal  owner  of  the 
said  judgment,  William  L.  Moseby,  took  this 
^peal,  assigning  for  error  this  action  of  the 
Court. 

F.  E,  Cohnn  (with  him  John  M,  Reynolds 
and  W,  Scott  Aiexander)^  for  appellant,  cited 

Yundt's  Estate,  6  Pa.  35. 

Gaston's  Appeal,  i  Pitts.  Rep.  48. 

Second  National  Bank  of  Titusville  Appeal,  85  Pa. 

530. 
Sergeant's  Heirs  v.  Ewing,  36  Id.  156. 
Meckley*s  Appeal,  102  Id.  542. 

George  A.  Smith  and  John  P,  Sipes,  for  ap- 
pellees, cited 

Dundas's  Estate,  73  Pa.  480. 
Drysdalc's  Appeal,  14  Id.  531 . 

July  II,  1894.  Fell,  J.  The  facts  out  of 
wMch  this  controversy  has  arisen  are  somewhat 
complicated,  but  to  the  extent  to  which  they  are 
important  in  considering  the  question  raised  they 
may  be  briefly  stated. 

William  L.  Mosebey  owned  a  tract  of  land 
charged  with  the  payment  of  an  annuity  to 
Elizabeth  Clippinger.  He  conveyed  this  land 
to  John  McClain,  and  subsequently  agreed  with 
him  to  protect  it  from  the  charge  of  the  annuity. 
John  McClain  conveyed  the  land  to  Frank 
McClain,  who  conveyed  it  to  James  McClain. 
William  L.  Mosebey  after  the  conveyance  con- 
tinued for  some  time  to  pay  the  annuity  to  Mrs. 
Clippinger,  but  at  her  death  it  was  in  arrears, 
and  suit  was  brought  by  her  administrator  against 
Frank  McClain,  and  a  judgment  obtained  for 
I766.34,  which  was  paid  by  James  McClain  to 
prevent  the  sale  of  the  land. 

William  L.  Mosebey  obtained  a  judgment 
against  the  same  administrator  for  ^300  in  an 
action  for  goods  sold  and  money  advanced  to 
Mrs.  Clippinger. 

Upon  the  trial  of  the  action  against  Frank 
McClain  for  arrears  of  annuity,  William  L. 
Mosebey  was  requested  by  him  to  allow  the  use 
of  his  claim  against  Mrs.  Clippinger  as  a  set-off, 
but  declined  to  do  so.  Upon  the  trial  of  the 
issue  in  which  William  L.  Mosebey  was  plaintiff, 
the  Court  was  requested  to  direct  that  the  re- 
covery should  be  to  the  use  of  Frank  McClain. 
This  was  refused,  but  after  verdict  the  following 
order  was  made  :  '*The  judgment  upon  the  ver- 


dict not  to  be  used  or  assigned  by  the  plaintiff 
until  the  report  of  the  auditor  to  be  appointed 
at  this  time  by  the  Orphans*  Court  to  report  dis- 
tribution of  the  estate  of  Elizabeth  Clippinger, 
deceased,  be  confirmed,  and  execution  upon  the 
judgment  is  hereby  restrained  in  the  meantime. 
This  to  afford  an  opportunity  in  that  time  for 
any  parties  to  raise  the  question  of  the  ownership 
of  this  judgment." 

There  was  no  allegation  of  collusion  between 
William  L.  Mosebey  and  the  administrator  to 
enable  the  former  to  avoid  payment  of  a  debt 
for  which  he  was  liable.  He  denied  any  obliga- 
tion in  that  regard  and  claimed  to  have  been 
released  by  John  McClain  from  his  personal 
agreement  with  him. 

In  making  distribution  the  auditor  awarded 
the  amount  of  Mosebey *s  judgment  to  McClain, 
stating  in  his  report :  *'The  auditor  is  of  the 
view  that  it  would  be  most  inequitable  and  un- 
just to  allow  William  L.  Mosebey  to  take  the 
amount  of  the  judgment  of  I330,  or  any  part  of 
it,  from  the  estate,  as  the  evidence  is  convincing 
that  not  one  dollar  of  it  belongs  to  him,  and  he  ' 
is  further  of  opinion  that  the  right  to  the  owner- 
ship  of  said  judgment  should  be  held  to  be  in 
James  F.  McClain  and  that  the  amount  of  it 
should  be  paid  to  him,  and  distribution  of  the 
funds  of  the  estate  to  that  amount,  I330,  is  ac- 
cordingly made  to  said  James  F.  McClain." 

This  finding  was  based  upon  the  supposition 
that  William  L.  Mosebey  should  have  paid  the 
annuity,  and  that  the  goods  furnished  and  money 
advanced  for  which  he  recovered  a  judgment 
were  in  fact  payments  on  account  of  the  same, 
because  he  had  previously  in  settling  the  annuity 
taken  credit  for  goods  furnished  and  money  ad- 
vanced. 

It  is  probable  that  this  disposition  of  the  mat- 
ter works  out  a  result  that  is  equitable,  but  it  is 
in  total  disregard  of  all  orderly  procedure. 
Mosebey's  judgment  v?as  for  a  debt  due  by  Mrs. 
Clippinger,  to  whom  he  owed  nothing.  He  was 
under  no  duty  to  her  to  pay  the  annuity,  as  he 
had  never  covenanted  with  her  to  do  so,  and 
was  not  the  holder  of  the  title  when  it  became 
due.  The  payments  which  he  had  previously 
made  to  her  were  in  discharge  of  his  obligation 
to  another,  John  McClain.  Her  administrator 
could  not  set  off  her  claim  for  annuity  in  an  ac- 
tion by  him  for  goods  sold. 

On  the  other  hand,  he  was  under  no  legal  duty 
to  Frank  McClain  or  James  McClain  to  pay  the 
annuity.  His  obligation  to  pay  it,  if  any  ex- 
isted, was  a  personal  obligation  to  another  who 
was  their  predecessor  in  title.  There  was  no 
privity  of  estate  or  contract  between  the  parties, 
and  there  is  no  legal  justification  of  the  method 
by  which  the  learned  auditor  gave  effect  to  his 
views  of  the  abstract  justice  of  the  case  by  de- 
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livering  the  property  of  one  person  bodily  over 
to  another. 

The  exceptions  touching  the  distribution  of 
the  amount  due  upon  the  judgment  of  William 
L.  Mosebey  v.  John  P.  Sipes,  administrator,  are 
sustained  and  the  decree  is  reversed  at  the  cost 
of  the  appellee,  and  it  is  now  ordered  that  the 
amount  of  the  said  judgment  be  awarded  to 
William  L.  Mosebey.  s.  h.  t. 


July,  »94,  72.  May  30,  1894. 

Commonwealth  v.  Reinoehl. 

Insurance  brokers — Penalty  under  Act  of  May  /, 
1876,  sec.  47,  P.  L.  53— '' Company''  and 
^^corporation''  defined. 

Although  the  word  **  company "  is  used  in  the  47th 
section  of  the  Act  of  May  i,  1876,  P.  L.  55,  imposing  a 
penalty  on  persons  acting  as  agents  for  foreign  insurance 
companies  without  a  certificate  of  authority,  it  must  be 
held  to  mean  **  corporation  "  only,  the  plain  reading  of  the 
entire  Act  showing  that  its  intention  throughout  is  con- 
fined to  incorporated  companies. 

A  person  doing  business  as  agent  for  an  association  of 
individual  underwriters,  each  of  whom  binds  himself 
severally,  and  not  jointly,  is  not  liable  to  the  penalty  of 
the  Act  of  May  i,  1876,  sec  47,  P.  L.  53. 

Appeal  of  Augustus  F.  Reinoehl,  defendant, 
from  the  verdict,  sentence  and  judgment  of  the 
Quarter  Sessions  of  Lancaster  County  on  an  in- 
dictment  for  issuing  insurance  policies  without 
license. 

The  facts  of  the  case  are  stated  in  the  charge 
of  the  Court,  Brubaker,  J.,  which  was  as  fol- 
lows:— 

«'The  defendant  in  this  case,  Augustus  F.  Rein- 
oehl, is  charged  in  the  indictment  with  having 
unlawfully  transacted  business  within  the  Com- 
monwealth of  Pennsylva\iia  as  the  agent  of  the 
Guarantee  and  Accident  Lloyds,  New  York,  an 
insurance  company  of  the  State  of  New  York, 
without  a  certificate  of  authority,  as  required  by 
the  laws  of  the  State  of  Pennsylvania,  and  with- 
out such  authority  of  law  did  negotiate  con- 
tracts of  insurance,  as  agent  of  the  said  Guar- 
antee and  Accident  Lloyds,  New  York,  an  in- 
surance company  of  the  State  of  New  York,  with 
Benjamin  E.  Radcliff  and  others,  and  did  issue 
or  cause  to  be  issued  to  said  Benjamin  E.  Rad- 
cliff, within  the  County  of  Lancaster  and  State 
of  Pennsylvania,  a  policy  of  insurance  for  five 
thousand  dollars,  dated  June  5,  1893,  in  said 
Guarantee  and  Accident  Lloyds,  New  York,  and 
to  others  within  the  County  of  Lancaster  and 
State  of  Pennsylvania. 

*«The  defendant  is  indicted  under  the  47th 
section  of  an  Act  of  Assembly  passed  the  ist 


day  of  May,  1876,  which  reads  as  follows: — Any 
person  transacting  business  within  this  Common- 
wealth as  the  agent  of  an  insurance  company  of 
any  other  State  or  Government,  without  a  certifi- 
cate  of  authority,  as  required  by  the  Act  to 
which  this  is  a  supplement,  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof  shall 
be  sentenced  to  pay  a  fine  of  five  hundred  dollars. 

"[The  evidence  offered  before  you  on  the 
part  of  the  Commonwealth  is  uncontradicted. 
The  defence  made  here  by  the  defendant  is  that 
this  insurance  company  is  not  an  incorporated 
company,  and,  therefore,  does  not  come  within 
the  purview  of  the  Act  of  Assembly  which  I  have 
just  read.  I  charge  you  that  it  is  not  necessary. 
The  Act  of  Assembly  does  not  say  that  it  should 
be  an  incorporated  company,  and  therefore,  if 
you  believe  this  testimony,  which  is  uncon- 
tradicted, your  verdict  should  be  in  favor  of  the 
Commonwealth,  or  guilty  in  manner  and  form 
as  he  stands  indicted].  If  we  are  wrong  in  our 
judgment  in  this  matter,  the  counsel  for  the  de- 
fendant may  make  a  motion  in  arrest  of  judg- 
ment, which  can  be  heard  by  the  Court  in  full 
bench.  It  is  a  new  question,  and  the  counsel 
are  desirous  of  having  the  queston  passed  upon 
by  the  Supreme  Court.  The  question  of  fact  is 
for  you." 

The  form  of  policy  was  as  follows : — 

CLASSIFICATION  "A.'» 
No.  86,257.  >5»«)0- 

GUARANTEE  AND  ACCIDENT  LLOYDS, 

NEW  YORK. 

Age  43.  Weekly  Indemnity,  I25.00. 

In  Consideration  of. Dollars  paid,  and  of  the 

warranties  and  agreements  contained  in  the  application 
for  insurance,  which  application  is  made  a  part  of  this 
contract,  each  of  the  subscribers  hereto,  as  a  separate 
underwriter,  does  for  himself  and  not  one  for  the  other, 
hereby 

Insure  (Subject  to  the  conditions  hereon)  B.  E.  Rad- 
cliff, of  Lancaster,  Pa against  loss  of  life,  etc. 

Each  of  the  present  subscribers  as  separate  underwriter 
binds  himself  severally  and  not  jointly  with  any  other  for 
the  true  performance  of  the  premises  for  the  amount  ex- 
pressed to  be  insured  by  him. 

In  witness  whereof,  the  subscribers  as  separate  under- 
writers do  severally  subscribe  their  name  at  the  City  of 
New  York,  this  5th  day  of  June,  1893. 

C.  F.  Ackerman,  of  Meissner,  Ackerman  &  Co. 
Wm.  P.  Aldrich,  of  Worthen  h,  Aldrich. 
William  Allan,  Vice-Prest.  The  A.  H.  Hart  Co. 


A.  F.  Knabb, 
Cortland  W.  Fisher, 

Attormyi. 

The  Commonwealth  asked  the  Court  to  charge 
the  jury  that  **the  unc:ontradicted  evidence 
shows  that  the  defendant  A.  G.  Reinoehl,  did, 
on  or  about  June  i,  1893,  within  the  jurisdiction 
of  this  Court,  unlawfully  transact  business  within 
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the  Commonwealth  of  Pennsylvania  as  the  agent 
of  the  Guarantee  and  Accident  Lloyds,  New 
York,  an  insurance  company  in  the  State  of  New 
York,  without  a  certificate  of  authority,  as  re- 
quired by  the  laws  of  the  State  of  Pennsylvania, 
and  then  and  there,  without  such  authority  of 
lair,  did  negotiate  contracts  of  insurance,  as 
agent  of  the  said  Guarantee  and  Accident 
Lloyds,  New  York,  an  insurance  company  of 
Che  State  of  New  York,  with  Benjamin  E.  Rad- 
difif,  and  did  issue  to  him  a  policy  of  insurance 
in  said  company,  and  the  verdict  of  the  jury 
must  be,  guilty  in  manner  and  form  as  he  stands 
indicted."     Affirmed, 

The  defendant  asked  the  Court  to  charge  the 
jury  as  follows : — 

"That  the  testimony  of  the  Commonwealth 
has  failed  to  show  that  the  defendant  was  acting 
as  the  agent  of  an  insurance  company  of  any 
other  State  or  government  without  a  certificate 
of  authority,  as  required  by  the  Act,  to  which 
the  Act  of  May  i,  1876,  is  a  supplement, 
and  that  the  Commonwealth  has  utterly  failed 
to  show  that  the  policy  upon  which  this  com- 
plaint is  based  was  issued  by  a  company  or  cor- 
poration either  of  this  or  any  other  State,  and 
that  the  verdict  of  the  jury  should  be  a  verdict 
of  not  guilty."     Refused, 

2.  "The  47th  section  of  the  Act  of  May  i, 
1876,  entitled  a  supplement  to  *An  Act  to  es- 
tablish an  Insurance  Department,  approved 
April  4,  1873,  providing  for  the  incorporation 
and  regulation  of  insurance  companies,  and  re- 
lating to  insurance  agents  and  brokers,  and  to 
foreign  insurance  companies,'  which  section 
reads  as  follows :  'Any  person  transacting  busi- 
ness within  this  Commonwealth  as  the  agent  of 
an  insurance  company  of  any  other  State  or 
government  without  a  certificate  of  authority, 
as  required  by  the  Act  to  which  this  is  a  supple- 
ment, shall  be  guilty  of  a  misdemeanor,  and  on 
conviction  thereof  shall  be  sentenced  to  pay  a 
fine  of  I500,'  is  unconstitutional  and  contrary 
to  section  i.  Article  i,  of  the  Bill  of  Rights  of 
the  Constitution  of  Pennsylvania,"  which  de- 
dares  that  ''all  men  are  born  equally  free  and 
independent,  and  have  certain  inherent  and  in- 
alienable rights,  among  which  are  those  of  en- 
joying and  defending  life  and  liberty,  of  acquir- 
ing possession  and  protecting  property  and 
reputation,  and  pursuing  their  own  happiness." 
Refused. 

3.  That  section  47,  of  the  Act  of  May  i,  1876, 
as  fully  recited  in  the  foregoing  point  is  uncon- 
stitutional,  and  in  violation  of  the  14th  Amend- 
ment of  the  Constitution  of  the  United  States, 
which  provides  that  no  State  "shall  make  or 
enforce  any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  in  the  United  States, 
nor  deny  to  any  person  within  its  jurisdiction 


the  equal  protection  of  the  laws,"  and  also  in 
violation  of  Article  4,  section  2,  of  the  Consti- 
tution of  the  United  States,  which  (Ordains  "  the 
citizens  of  each  State  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the 
several  States."     Refused, 

Verdict,  guilty,  and  sentence  thereon. 

The  defendant  appealed,  and  assigned  as 
error  the  portion  of  charge  included  in  brackets, 
in  refusing  to  affirm  the  defendant's  points,  and 
in  admitting  in  evidence  policy  86,257  of  the 
Guarantee  and  Accident  Lloyds,  New  York,  is- 
sued to  Benjamin  E.  Radcliff. 

A,  C.  Reinoehl  and  F,  Carroll  Brewster^  for 
appellant. 

The  title  of  the  Act  of  May  i,  1876,  P.  L. 
53,  sets  forth  very  clearly  that  the  nature  of  the 
company  contemplated  by  this  section,  and  the 
Act  to  which  it  is  a  supplement  is  an  incorpora- 
ted company,  the  title  being  as  follows:  "A 
supplement  to  an  Act  entitled,  *An  Act  to  estab- 
lish an  Insurance  Department,  approved  April 
4,  1873,  providing  for  the  incorporation  and 
regulation  of  insurance  companies  and  relating 
to  insurance  agents  and  brokers,  and  to  foreign 
insurance  companies.'  "  To  enable  the  Com- 
monwealth to  secure  a  conviction  under  this  in- 
dictment it  was  necessary  to  prove  that  the 
policy  issued  was  the  policy  of  a  foreign  insur- 
ance company.  An  examination  shows  that 
the  policy  admitted  in  evidence  under  objections 
from  the  defendant  was  not  the  policy  of  a 
company  in  the  above  sense. 

The  Commonwealth  produced  no  evidence 
by  records  or  other  testimony  to  show  that  the 
Guarantee  Lloyds  is  an  incorporated  company, 
or  company  in  any  sense  of  the  term.  On  the 
contrary,  the  deTendants  produced  the  form  of 
insurance,  which  clearly  shows  that  the  policy  is 
issued  by  individuals  to  the  number  of  about  one 
hundred,  each  exclusively  for  himself,  indepen- 
dent  of  others,  by  no  contract  or  articles  of 
agreement  with  others,  executing  his  own  separate 
power  of  attorney  to  three  attorneys  in  fact, 
authorizing  said  attorneys  to  make  insurance  and 
fixing  clearly  his  liability.  There  is  no  reason 
why  the  attorneys  of  one  hundred  individuals 
should  not  be  allowed  to  do  business  in  our  State 
as  well  as  the  agents,  or  attorneys  or  employ^ 
of  individuals  engaged  in  any  lawful  business. 

Commonwealth  v,  Vrooman,  3  Dist.  Rep.  340. 

The  conviction  under  this  indictment  is  in 
violation  of  the  Constitution  of  the  United 
States.  Appellant  was  acting  as  agent  of  indi- 
viduals, and  no  law  can  be  enacted  to  punish  him 
for  exercising  that  right. 

Paul  V,  Virginia,  8  Wal.  180. 

Ward  V,  Maryland,  12  Id.  418. 


W.  U,  Hensel, 


attorney-general  (with 
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W,  M,  Franklin,  district  attorney,  and  James 
A.  Stranahan,  deputy  attorney-general),  for 
appellee.      ' 

It  is  within  the  power  of  the  State,  and  the  law- 
ful exercise  of  its  sovereignty  to  restrict  insurance 
to  any  particular  class  or  to  bodies  corporate. 

Attorney- General  of  New  York  v.  The  Ulica  Insur- 
ance  Co.,  2  Johnson's  Giancery  R.  371. 

It  is  purely  within  the  discretion  of  the  Legis- 
lature to  determine  when  a  franchise  shall  be 
created ;  and  when  its  enjoyment  is  free  to  all 
the  citizens  of  the  State  upon  equal  terms,  it  is 
not  obnoxious  to  the  constitutional  inhibition. 

Doing  business  in  this  State,  under  its  laws, 
renders  a  corporation  liable  and  subject  to  the 
revenue  laws  of  the  State. 

Erie  Railway  Co.  v.  Pennsylvania,  21  Wallace,  492. 

Paul  V,  Virginia,  8  Id.  168. 

Fire  Association  v.  New  York,  119  U.  S.  no. 

If  then  a  foreign  insurance  company,  and  its 
agents  in  Pennsylvania  are  subject  to  the  Insur 
ance  Department  of  this  Commonwealth,  it 
only  remains  to  consider  and  determine  whether, 
as  a  matter  of  fact,  this  concern  is  a  "company." 
Our  deponents  contend  that  the  "company" 
referred  to  in  the  Act  under  which  this  indict- 
ment was  found  must  be  an  incorporated  com- 
pany. There  is  nothing  in  definitions  or  in  the 
reason  of  things  to  sustain  this  assumption 
"Company"  does  not  necessarily  mean  corpora- 
tion. It  is  a  much  broader  term  both  in  its 
popular  and  legal  sense. 

Recently  in  proceedings  of  quo  warranto  by 
the  attorney-general  of  Ohio  against  the  "Guar- 
antee and  Accident  Lloyds"  to  oust  them  from 
the  franchise  of  doing  insurance  in  Ohio  without 
having  complied  with  the  laws  of  Ohio  regulat- 
ing insurance,  and  without  license  or  authority 
from  the  superintendent  of  insurance,  the 
Supreme  Court  entered  judgment  for  the  Com- 
monwealth, deciding  that  the  "company"  can 
not  do  business  in  that  State  without  license  or 
authority.  The  Michigan  statutes  regulating  in 
surance  are  similar  to  ours  in  that  they  apply  to 
all  "foreign  insurance  companies,  partnerships, 
associations  and  individuals  whether  corporated  or 
not." 

F.  and  M.  Ins.  Co.  v.  Salt  Co.,  31  Mich.  346-354. 

American  Ins.  Co.  v,  Stoy,  41  Id.  385. 

People  V.  Howard,  50  Id.  248. 

Also  in  the  Supreme  Court  of  Illinois  the  case 
of  Green  v.  People,  21  N.  E.  Rep,  605. 

The  Act  under  which  this  indictment  is  framed 
is  constitutional. 

Powell  V,  Commonwealth,  114  Pa.  265. 

Davidson  v.  New  Orleans,  96  U.  S.  97. 

Munn  V,  People,  69  111.  80. 

Burdick  v.  People,  36  N.  E.  Rep.  948. 

Commonwealth  v.  Wilson,  14  Phila.  384. 

Slaughter  House  Cases,  16  Wallace,  36. 


July  12,  1894.  Green,  J.  There  is  no  ques- 
tion involved  in  the  present  contention  except 
the  question  whether  the  defendant  is  liable  to 
indictment  and  conviction  under  the  47th  sec- 
tion of  the  Act  of  May  i,  1876,  P.  L.  53.  That 
section  reads  as  follows : — 

"Section  47.  Any  person  transacting  busi- 
ness within  this  Commonwealth  as  the  agent  of 
an  insurance  jcompany  of  any  other  State  or 
government,  without  a  certificate  of  authority 
as  required  by  the  Act  to  which  this  is  a  supple- 
ment, shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  sentenced  to 
pay  a  fine  of  five  hundred  dollars,  but  this  sec- 
tion shall  not  be  held  to  prevent  the  insurance 
commissioner  from  pursuing  the  remedies  pro- 
vided in  the  Act  aforesaid.**  The  remainder  of 
the  section  is  unimportant. 

The  defendant's  contention  on  the  trial  was 
that  he  is  not  "the  agent  of  an  insurance  com- 
pany of  any  other  State  or  government**  within 
the  meaning  of  the  section,  and  that  the  Com- 
monwealth had  entirely  failed  to  prove  that  the 
policy  upon  which  the  complaint  was  based  was 
issued  by  a  company  or  corporation  of  this  or 
any  other  State.      The  policy  in  question  was 
undoubtedly  a  policy  executed  by  one  hundred 
individual  persons  and  contracting  for  individual 
liability  of  all.     The  point  is  made  in  argument 
that,  although  the  word  "company**  is  used  in 
the  Act  it  must  be  held  to  mean  "corporation** 
only,  upon  the  plain  reading  of  the  Act,  and  we 
think  this  proposition  is  entirely  correct.      The 
Act  of  1876  is  a  supplement  to  the  Act  of  April 
4,  1873,  P-  L.  20,  entitled  "An  Act  to  Establish 
an  Insurance  Department,**  and  is  itself  entitled 
as  follows:  "A  Supplement  to  an  Act  entitled 
*An  Act  to  Establish  an  Insurance  Department,* 
approved  the  fourth  day  of  April,  one  thousand 
eight  hundred  and  seventy-three,  providing  for 
the  incorporation  and  regulation  of  insurance 
companies,  and  relating  to  insurance  agents  and 
brokers  and  to  foreign  insurance  companies." 
The  first  section  of  the  Act  provides  "That  any 
ten  or  more  persons,  citizens  of  this  Common- 
wealth, may  associate  in  accordance  with  the 
provisions  of  this  Act  and  form  an  incorporated 
company  for  any  of  the  following  purposes,*' 
enumerating  four  different  purposes.  The  second 
section  provides  that    the  persons    associating 
themselves  together  shall  do  so,  "by  articles  of 
agreement  in  writing  for  the  purpose  of  forming 
an  insurance  company,  which  agreement  shall 
specify  the  name  by  which  the  corporation  shall 
be  known,"  etc.,  etc.      Then  follow  numerous 
provisions  regulating  the  details  of  the  organiza- 
tion and  government  of  companies  formed  under 
the  Act,  including  joint  stock  companies,  and  in 
which  the  companies  formed  are  constantly  de- 
scribed or  referred  to  as  "incorporated  under 
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this  Act."  Thus  section  34  provides  that  ''Com- 
panies incorpcrcUed  under  this  Act  must  be  or- 
ganized upon  the  joint  stock  or  the  mutual  plan, 
and  the  power  to  insure  upon  both  plans  shall 
not  exist  in  the  corporation  except  temporarily," 
etc.  Section  35,  *«If  any  corporation  created 
under  this  Act  does  not  commence  to  issue  poli- 
cies within  one  year  from  the  date  of  its  letters 
patent,  its  corporate  powers  and  existence  shall 
cease."  Section  39,  "The  charters  for  incor- 
porations named  in  this  Act  may  be  perpetual  or 
limited  in  time,"  etc.  Section  40,  **That  no 
fire,  marine,  or  fire  and  marine,  insurance  com- 
pany, incorporated  by  any  other  State  or  govern- 
ment shall  be  authorized  to  transact  business  in 
this  State  unless,"  etc.  Section  42,  **That  every 
insurance  company  in  this  State  incorporated  ox 
organized  after"  April  4,  1873,  * 'which  has 
feuled  to  file  with  the  insurance  commissioner  a 
certified  copy  of  its  charter^  shall  file  such  copy 
within  ninety  days,"  etc.,  etc.,  **and  every  com- 
pany hereafter  organized  shall  file  a  copy  of  its 
charter  with  the  commissioner  within  ninety  days 
from  the  date  of  said  charter ^^^  etc.,  etc.  The 
43d  and  44th  sections  describe  the  organizations 
as  companies,  evidently  meaning  corporations, 
as  for  instance  in  the  44th  the  words  occur, 
"with  the  agents  of  any  insurance  company  not 
incorporated  in  this  Commonwealth."  The 
46th  section  imposes  a  penalty  upon  persons 
transacting  business  as  insurance  brokers  without 
a  certificate  of  authority  as  aforescUd.  Then 
comes  the  47th  section,  which  imposes  penalties 
upon  persons  acting  as  agents  for  insurance  com- 
panies of  any  other  State  or  government.  It  is 
perfectly  clear  that  the  word  ''companies"  is 
here  used,  as  it  is  throughout  the  Act,  as  the 
equivalent  of  the  word  "corporations."  They 
are  indiscriminately  and  constantly  employed  as 
synonyms  in  all  the  sections  of  the  Act  in  which 
they  appear,  and  as  this  view  is  consistent  with 
the  subject  of  the  legislation  as  described  in  the 
title,  and  in  the  chief  enacting  section,  the  first, 
which  authorizes  only  the  formation  of  incor- 
porated companies,  we  do  not  feel  at  liberty  to 
diverge  from  that  construction  in  considering 
the  47th  section. 

Moreover,  the  offence  with  which  the  defend- 
ant is  charged  is  the  transaction  of  business 
within  this  Commonwealth  as  the  agent  of  a 
foreign  insurance  company,  without  having  ob^ 
tained  a  certificate  of  authority  as  required  by 
the  Act  of  1873.  The  eleventh  section  of  that 
Act  is  the  one  which  prohibits  the  transaction  of 
business  by  agents  until  they  have  procured  from 
the  insurance  commissioner  a  certificate  that  the 
company  they  represent  has  complied  with  the 
requirements  of  the  Act  of  1873.  A  reading  of 
that  section  convinces  us  that  the  companies  re- 
ferred to  in  the  nth  as  also  in  the  loth  section 


are  incorporated  companies.  The  eleventh  sec- 
tion refers  to  the  loth  in  designating  the  kind  of 
companies  which  shall  obtain  certificates  and 
those  companies  as  described  in  the  loth 
section,  "any  insurance  company  of  another 
State  or  foreign  government."  It  can  scarcely 
be  considered  that  this  description  was  intended 
to  include  any  other  than  regularly  incorporated 
companies. 

Whatever  may  be  the  other  responsibilities  of 
the  defendant  for  acting  without  a  certificate  we 
are  of  opinion  that  he  is  not  amenable  to  the 
penal  consequences  of  the  47th  section  of  the 
Act  of  1876,  and  therefore  the  judgment  of  the 
Court  below  must  be  reversed. 

The  judgment  of  the  Court  below  is  reversed, 
and  it  is  ordered  that  the  defendant  go  without 
day.  w.  c.  s. 


July,  »9I,  19.  April  17,  1893;  April  20,  1894. 

McCormick  v.  The  Royal  Insurance 
Co. 

Special  verdict — Sufficiency  of —Fire  Insurance 
—  Waiver — Estoppel, 

A  special  verdict  must  contain  all  the  facts  upon  which 
the  judgment  of  Ae  Court  is  to  rest,  and  the  Court  in 
entering  judgment  is  necessarily  confined  to  the  facts 
found  and  embodied  in  the  verdict  and  is  not  at  liberty  to 
aid  the  same  by  intendment  or  extrinsic  facts  which  may 
appear  in  the  evidence. 

In  an  action  on  a  policy  of  fire  insurance,  a  special 
verdict  found  that  plaintiffs  owned  certain  lumber  which 
value  on  the  day  of  the  fire  was  greater  than  **the  insur- 
ance sought  to  be  recovered  in  this  case  ;*'  that  it  was  piled 
in  a  ceitain  way  not  300  feet  from  a  mill,  etc.,  and  that  a 
fire  was  caused  on  May  19,  1 89 1,  by  a  general  forest  con- 
flagration unconnected  with  the  operation  of  the  mill. 
The  verdict  did  not  find  the  terms  and  condition  of  the 
policy,  or  specifically  that  any  lumber  was  destroyed : 

Meldf  that  the  verdict  was  essentially  defective  and  should 
be  set  aside,  and  that  the  Court  erred  in  referring  to  the 
policy  in  evidence,  and  being  of  opinion  that  the  piling 
of  the  lumber  within  300  feet  of  the  mill  was  a  breach 
of  a  warranty  contained  in  the  policy,  entering  judgment 
for  defendant. 

Refusal  of  an  insurance  company  to  pay  a  loss  on  a 
specified  ground  estops  it  from  asserting  on  the  trial  an- 
other ground  of  defence  of  which  it  had  full  knowledge, 
where  the  assured  has  incurred  expense  and  brought  ac- 
tion in  the  belief  that  the  only  objection  was  that  com- 
municated to  him. 

Where  a  policy  contains  what  is  known  as  a.  space 
clause,  and  after  the  subject  of  the  policy  has  been  de- 
stroyed by  fire,  the  insurer's  adjuster  visits  the  premises, 
and  after  examination  tells  the  assured  that  there  will  be 
no  objection  to  payment  on  the  score  of  the  "space 
clause,"  and  afterwards  a  correspondence  takes  place  be- 
tween insured  and  insurer,  in  which  the  latter,  with  lull 
knowledge  of  the  facts,  bases  its  refusal  to  pay,  solely  on 
a  denial  that  the  assured  owned  the  property  destroyed^ 
such  conduct  constitutes  a  waiver  of  the  right  to  take  ad- 
vantage of  the  space  clause,  and  the  insurer  will 
be  estopped  from  setting  it  up  after  action  brought,  as  the 
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conduct  of  the  insurer  is  virtually  an  invitation  to  the  as- 
sured to  brine  action  to  determine  the  question  of  prop* 
erty  in  the  subject  destroyed  and  that  only. 

Appeal  of  R.  W.  McCormick  and  John 
McCormick,  trading  as  R.  W.  McCormick  & 
Son,  plaintiffs,  from  the  judgment  of  the  Com- 
mon Pleas  of  Clearfield  County,  in  an  action  of 
assumpsit  in  which  The  Royal  Insurance  Com- 
pany of  Liverpool  was  defendant. 

This  was  an  action  upon  a  policy  of  fire  in- 
surance. 

On  the  trial,  before  Krebs,  P.  J.,  the  plaintiff 
gave  in  evidence  a  policy  of  the  defendant  in- 
suring lumber  of  the  plaintiffs,  including  lath 
and  pickets,  their  own,  or  held  by  them  in  trust, 
or  sold  but  not  delivered,  piled  on  the  piling 
ground  adjacent  to  W.  H.  Stevenson's  mill  lo- 
cated at  Westover,  Clearfield  County,  Penna., 
for  one  year  from  the  20th  of  July,  1891.  This 
policy  contained  the  following  clause : — 

Space  Clause :  **  Warranted  by  the  assured 
that  a  continuous  clear  space  of  300  feet  shall 
hereafter  be  maintained  between  the  property 
hereby  insured  and  any  wood-working  or  manu- 
facturing establishment,  and  that  said  space  shall 
not  be  used  for  the  handling  or  piling  of  lumber 
thereon  for  temporary  purposes,  tramways  upon 
which  lumber  is  not  piled  alone  being  excepted; 
but  this  shall  not  be  construed  to  prohibit  load- 
ing or  unloading  within,  or  the  transportation  of 
lumber  and  timber  products  across  such  clear 
space ;  it  being  specially  understood  and  agreed 
by  the  assured  that  any  violation  of  this  war- 
ranty shall  render  this  policy  null  and  void.*' 

The  plaintiffs  then  gave  in  evidence  a  corres- 
pondence between  the  general  agent  of  the  de- 
fendant at  Philadelphia  and  the  plaintiffs'  attor- 
neys after  the  fire,  in  which  the  only  subject  of 
dispute  was  as  to  whether  any  of  the  lumber 
burned  belonged  to  the  plaintiffs,  the  concluding 
letter  of  the  correspondence  being  as  follows : — 

Philadelphia,  July  9, 1891. 
C.  S.  McCormick,  Esq., 
Lock  Haven,  Pa. 
Dear  Sir  :  I  am  in  receipt  of  your  favor  of  the  6th  inst., 
inclosing  also  one  from  Messrs.  R.  W.  McCormick  & 
Son,  dated  July  3,  and  beg  to  say  that  having  given  a 
full  examination  into  the  subject  of  this  fire  loss  claim 
and  being  satisfied  that  there  was  no  property  on  the  pre 
mises  insured  under  policy  No.  3,923,669  belonging  to 
your  clients,  I  see  no  occasion  for  arbitration  and  decline 
to  enter  into  one  in  behalf  of  the  Royal  Insurance  G>.  You 
are  Uierefore  at  liberty  to  bring  suit  at  once,  any  right  of 
exemption  from  suit  under  the  14th  clause  of  the  Royal 
policy  being  waived.     It  seems  unnecessary  to  refer  your 
expression    of    the    intention    to  appoint   an    arbitra- 
tor for  Royal  Insurance  Co.  which  is  utterly  without  war- 
rant and  will  not  receive  any  attention  from  the  com- 
pany.    I  remain 

Yours  truly, 

Geo.  Wood,  Agent, 
306  Walnut  street.  Royal,  Pa. 


The  plaintiffs  called  A.  T.  Grow  and  offered 
to  prove  by  him  and  other  witnesses  that  at  the 
time  the  policy  of  insurance  in  evidence  was 
written,  Mr.  Grow,  who  was  soliciting  agent  for 
the  defendant,  procured  the  distance  of  300  feet 
placed  in  the  space  clause,  from  a  draft  given 
him  by  W.  H.  Stevenson  a  considerable  time 
before,  showing  the  distance  from  the  mill  to  the 
lumber  piles  to  be  over  300  feet,  said  draft  hav- 
ing been  prepared  and  furnished  witness  with  a 
view  of  placing  insurance  for  Stevenson  on  the 
mill,  and  that  R.  W.  McCormick  &  Son,  nor 
either  of  them,  knew  anything  as  to  said  distance, 
nor  did  they  nor  either  of  them  in  any  way  fur- 
nish to  witness  any  evidence  as  to  what  said 
distance  really  was,  but  witness  put  the  same 
there  of  his  own  motion.  And  further  that  when 
the  adjuster,  Mr.  Taylor,  came  to  Lock  Haven 
to  adjust  said  loss  and  after  he  had  looked  the 
matter  of  the  loss  over,  said  to  plaintiffs  that 
there  was  no  objection  so  far  as  the  space  clause 
was  concerned,  which  conversation  occurred  in 
the  latter  part  of  May  or  beginning  of  June, 
1 89 1,  and  before  the  correspondence  in  evidence 
took  place. 

The  oflfer  was  objected  to  (i)  as  incompetent 
and  irrelevant ;  (2),  because  the  space  clause  was 
a  warranty  and  could  not  be  contradicted  or 
varied  or  destroyed  by  such  testimony  as  was  pur- 
posed. The  Court  sustained  the  objection. 
(Second  assignment  of  error.)  The  defendant 
gave  evidence  tending  to  show  a  violation  of  the 
space  clause  above  quoted. 

The  plaintiffs  in  rebuttal  made  the  following 
offer:  **Toshow  that  when  Mr.  Taylor,  the  ad- 
juster of  said  defendant  company,  came  to  Lock 
Haven  in  the  latter  part  of  May,  or  beginning 
of  June,  1891,  after  looking  into  the  matter  of 
the  loss  in  this  case,  he  then  said  to  plaintiffs  that 
there  was  no  objection  to  plaintiffs'  claim  so  far 
as  the  space  clause  was  concerned,  and  that  after- 
wards the  said  company  knowing  the  facts  in 
regard  to  the  said  space  clause  and  the  objec- 
tions that  might  be  made  on  account  of  same,  as 
to  the  policy  being  thereby  made  void,  afterwards 
by  their  correspondence  already  in  evidence, 
failed  to  set  up  any  defence  on  account  of  the 
space  clause,  but  put  their  defence  on  the  alleged 
ground  that  the  plaintiffs  had  no  lumber  on  the 
ground  at  the  time  of  the  fire.  This  for  the 
purpose  of  showing  that  the  defendant  company 
by  its  conduct  after  full  knowledge  of  facts 
waived  their  defence  on  the  ground  of  the  space 
clause,  or  at  least  is  estopped  from  setting  up 
such  defence,  and  as  rebuttal  to  the  defence  set 
up  on  account  of  the  space  clause." 

Objected  to  by  defendant : 

First,  Because  the  testimony  is  irrelevant  and 
incompetent.  Second,  Because  the  declaration 
alleged  as  made  by  the  adjuster  would  be  insuffi- 


Digitized  by  LjOOQIC 


WEEKLY  NOTES  OF  CASES. 


25 


dent  to  contradict  the  terms  of,  or  waive  the 
binding  effect  of  the  express  warranty  to  which  it 
relates.  Third,  Because  the  offer  is  not  proper 
rebuttal.  Fourth,  Because  the  alleged  statement 
by  the  adjuster  was  after  the  fire  and  after  the 
rights  of  the  parties  were  fixed,  and  wholly  in- 
sufficient to  relieve  plaintiffs  from  the  effect  of 
the  express  warranty. 

Objection  sustained.  (Third  assignment  of 
error.) 

The  jury  returned  the  following  special  ver- 
dict:— 

"We  find  the  following  facts,  viz : 

"That  R.  W.  McCormick  &  Son  did  purchase 
from  W.  H.  Stevenson  lumber  as  set  out  in  the 
written  contract,  dated  the  8th  day  of  Septem- 
ber, 1890,  and  in  written  contract  dated  the  3rd 
day  of  May,  1891,  and  that  the  same  was 
marked  on  the  edge  of  the  boards  as  the  same 
was  piled  in  the  yard  at  the  mill  of  said  Steven- 
son with  pencil  marks,  and  that  Clayton  Pepper- 
man,  as  agent  of  said  McCormick  &  Son,  went 
to  the  yard  where  same  was  piled,  and  shipped 
two  car  loads  from  said  marked  piles  about  the 
23d  of  April,  1891. 

"That  there  was  in  the  yard  at  saw  mill  on  the 
day  of  the  fire  the  value  of  the  lumber  bought 
by  the  plaintiff,  as  aforesaid  was  j  1,165,  ^^^ 
I135  in  excess  of  insurance  sought  to  be  re- 
covered in  the  case. 

"That  the  lumber  in  the  yard  was  not  piled  300 
feet  from  the  mill,  and  that  in  the  space  between 
the  mill  and  the  lumber  piles  and  along  the  tram- 
way there  were  pieces  of  rotten  and  broken 
boards,  slabs,  edging  and  plastering  lath,  in  some 
places  were  about  nine  feet  high,  but  that  there 
were  no  lumber  piled  within  said  space  as  in  the 
yard  beyond . 

'•That  the  fire  occurred  on  the  19th  day  of  May, 
1891,  caused  by  a  general  forest  conflagration 
unconnected  with  the  operations  of  the  mill,  and 
that  the  mill  had  been  shut  down  for  about  seven 
days  before  the  19th  day  of  May,  1891. 

"If  under  these  facts  the  Court  be  of  the 
opinion  that  the  plaintiff  is  entitled  to  recover, 
then  we  find  in  favor  of  the  plaintiff  in  the  sum 
of  one  thousand  and  thirty  dollars  (|i  ,030^  and 
judgment  be  entered  for  that  amount.  But  if 
under  these  facts  the  Court  be  of  the  opinion 
that  the  plaintiff  is  not  entitled  to  recover,  then 
judgment  to  be  entered  for  the  defendant  not- 
withstanding the  verdict  " 

The  Court  subsequently  entered  judgment  for 
defendant  non  obstante  veredicto. 

The  plaintiffs  took  this  appeal  and  assigned  as 
cnor  the  exclusion  of  evidence  above  noted, 
and  that  the  Court  erred  in  entering  judgment 
for  the  defendants  upon  the  special  verdict. 

The  case  was  argued  April  17, 1893, Williams 
and   McCoLLUM,  JJ.,  being  absent,    and  on 


November  13, 1893,  ^  reargument  was  ordered, 
which  was  now  had  before  Sterrett,  C.  J., 
Green,  Williams,  McCollum,  and  Fell,  JJ., 
by  the  same  counsel  who  took  part  in  the  former 
argument. 

C,  S,  McCormick  (/.  B.  McEnally  with 
him),  for  appellant. 

A  special  verdict  must  itself  contain  all  the 
facts  necessary  to  sustain  the  judgment  entered 
thereon  or  the  judgment  cannot  stand. 

Wallingford  v,  Dunlap,  14  Pa.  31. 
Loew  V.  Stocker,  61  Id.  347. 
Crousillat  v.  Ball,  3  Yeates,  386. 
Tuigg  V.  Treacy,  104  Pa.  498. 


,8^ 


Whitesides  v,  Russell,  8  W.  &  S.  47- 

The  evidence  excluded  should  have  been  ad- 
mitted. 

Parol  evidence  is  competent  to  show  a  waiver 
of  a  breach  of  a  condition  or  warranty  in  a 
policy  of  insurance,  either  on  the  ground  of 
knowledge  of  the  fact  in  the  agent  at  the  time  of 
issuing  the  policy,  or  of  such  subsequent  conduct 
on  the  part  of  the  insurer  6r  its  agents  as  subject 
the  insured  to  expense,  inconvenience,  annoy- 
ance or  trouble,  and  lead  him  to  believe  that  the 
breach  is  waived. 

Brown  on  Parol  Evid.  106.  / 

Wood,  Fire  Insurance,  par.  88. 

Ins.  Co.  V,  Wilkinson,  13  Wall.  222. 

Plumb  V,  Cattaraugus  Co.  M.  Ins.  Co.  18  N.  Y.  392. 

Aetna  Ins.  Co.  v,  Olmstead,  21  Mich.  246. 

That  an  insurance  company  is  estopped  from 
avoiding  the  policy  for  deficiency  of  clear  space, 
where  its  agent  when  he  wrote  the  policy  knew 
the  condition  t)f  the  insured  property,  and  that 
a  clear  space  of  the  distance  named  did  not 
exist,  and  that  plaintiff  could  not  control  a  clear 
space  for  that  distance. 

Michigan  Shingle  Co.  v.  State  Investment  &  Ins.  Co., 
53  N.  W.  Rep.  945. 

When  the  agent  of  a  company  from  his  own 
knowledge  and  without  asking  any  information 
from  the  assured,  writes  a  policy  and  it  proves 
that  when  the  policy  is  written  one  or  more  of 
the  conditions  or  stipulations,  which  renders  the 
policy  void  when  broken,  is  broken  and  betakes 
the  premium  for  the  insurance  and  delivers  the 
policy,  inducing  the  assured  to  believe  that  he 
holds  a  good  and  valid  policy,  when  in  fact  it  is 
void,  the  company  is  estopped  from  setting  up 
that  cause  as  a  forfeiture  of  the  policy. 

Mutual  Protection  Company  v,  Schell,  29  Pa.  31. 
Insurance  Company  v.  Cooper,  50  Id.  331. 
Insurance  Company  v,  Spencer,  53  Id.  353. 
Kister  v,  Ins.  Co.,  128  Pa.  553. 
Howard  Ins.  Co.  v,  Bruner,  23  Id.  50. 

Refusal  of  an  insurance  company  to  pay  loss 
on  a  specified  ground  estops  it  from  asserting 
other  ground  relieving  it  from  liability  of  which 
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it  had  full  knowledge,  where  the  assured  has  in- 
curred expense  and  brought  suit  in  the  belief 
that  the  only  objection  was  that  stated. 

Towlev.  Ionia  Mutual  Fire  Insiur.  Co.,  51  N.  W. 
Rep.  987. 

Roe  V,  DweUing  House  Ins.  Co.,  23  Allan.  Rep. 
718. 

Weiss  V,  Am.  Ins.  Co.,  Id.  991. 

Courson  v.  Penna.  Ins.  Co.,  46  Pa.  323. 

Crawford  Ins.  Co.  v,  Cochran,  ^  Id.  233. 

Snowden  v.  Kittanning  Ins.  Co.,  122  Id.  502. 

Pa.  Fire  Ins.  Co.  v.  Dougherty,  102  Id.  571. 

Welch  V,  London  Ins.  Co.,  25  Atlan.  Rep.  1 15. 

W.  &  A.  Pipe  Line  v,  Ins.  Co.,  145  Pa.  361. 

Thomas  H.  Murray  {^Cyrus  Gordon  with 
him),  for  appellee. 

The    special    verdict    if    deficient    may   be 
amended  by  notes  of  counsel  or  affidavit. 
Morse  v.  Chase,  4  Watts,  456. 
Ivens'  Appeal,  33  Pa.  237. 
Keen  v,  Hopkins,  48  Id.  445. 

The  verdict  may  be  even  amended  in  the 
appellate  Court. 

Thompson  v,  Mattem,  115  Pa.  50I. 
Act  of  Mar.  14, 1872,  J  I,  P.  L.  25. 
Parks  V.  Bopton,  98  Pa.  375. 
Dexter  v,  Billings,  no  Id.  135. 

It  is  too  late  to  raise  an  objection  to  the  suffi- 
ciency of  the  special  verdict  to  sustain  a  judg- 
ment, as  that  point  was  not  raised  in  the  Court 
below. 

Rank  v.  Rank,  5  Pa.  211. 
Wright  z/.  Wood,  23  Id.  120. 
Blake  v,  Metzger,  131  Id.  299. 

As  to  the  rejection  of  evidence,  the  authori- 
ties cited  for  plaintiffs  as  to  the  waiver  at  the 
time  of  execution  of  the  policy,  do  not  apply ; 
they  are  cases  in  which  the  assured  made  one 
answer  and  the  agent  by  mistake  or  fraud  wrote 
down  another.  As  to  the  waiver  after  the  fire, 
the  action  of  the  adjuster  could  not  bind  the 
company,  an  adjuster's  business  and  duty  is  to 
ascertain  the  amount  of  ^  loss.  The  correspon- 
dence simply  waived  proofs  of  loss  and  dispensed 
with  the  arbitration  clause  in  the  policy.  The 
cases  cited  by  the  plaintiff  in  support  of  this 
part  of  his  argument  are  all  of  one  of  three 
classes : — 

I.  Where  the  evidence  of  waiver  relates  to 
proofs  of  loss  or  limitation  of  the  time  within 
which  action  should  be  brought,  or  other  * 'con- 
dition precedent  to  the  right  of  action  of  the  as 
sured,**  and  not  to  *'a  condition  precedent  to  the 
undertaking  of  the  insurers."  2.  Where  the 
evidence  related  to  some  fraud  or  imposition 
practiced  by  the  company  or  its  authorized 
agent.  3.  Where  the  condition  to  which  the 
evidence  of  waiver  related  was  not  a  warranty  on 
the  part  of  the  assured. 

The  present  case  does  not  fall  within  any  of 
these  classes,  and  the  space  clause  is  a  warranty. 

A  defendant  is  not  bound  to  name  all  his  rea- 


sons of  defence  at  once,  hence  the  denial  of 
plaintiffs'  ownership  of  the  lumber  by  the  defen- 
dant did  not  estop  him  from  setting  up  any  other 
defence. 

National  Insurance  Co.  v.  Brown,  128  Pa.  386. 
Welsh  V.  London  A^nrance  Corp.,  151  Id.  618. 

July  12,  1894.  Sterrett,  C.  J.  The  first 
specification  in  substance  challenged  the  suffi- 
ciency of  the  special  verdict  and  alleges  error  in 
entering  judgment  thereon. 

In  Wallingford  v,  Dunlap,   14  Pa.  31,  it  is 
said :  "A  special  verdict  is  when  the  jury  find 
the  facts,  leaving  the  ultimate  decision  of  the 
cause,  upon  those  facts,  to  the  Court,  concluding 
conditionally,  that  if,  upon  the  whole  matter 
thus  found,  the  Court  should  be  of  opinion  that 
the  plaintiff  has  a  good  cause  of  action,  they 
then  find  for  the  plaintiff  and  assess  his  dam- 
ages \  if  otherwise,  they  then  find  for  the  defen- 
dant.'*      Nothing  is  better  settled  on  principle 
as  well  as  authority,  than  that  all  the  facts  upon 
which  the  Court    is  to    pronounce    judgment 
should  be  incorporated  in  the  special  verdict. 
It  is  the  exclusive  province  of  the  jury,  in  the 
first  place,  to  determine  all  disputed  questions  of 
fact  from  the  evidence  before  them ;  and  then 
their  special  verdict  is  made  up  of  those  findings 
of  fact,  together  with  such  undisputed  facts  as 
may  be  necessary  to  a  just  decision  of  the  cause. 
If  important  undisputed  facts    are  omitted  by 
mistake  from  the  special  verdict,  or  are  incor- 
rectly recited  therein,  the    Court    may,   upon 
full  proof  thereof,  so  amend  or  mould  the  ver- 
dict as  to  make  it  conform  to  the  undisputed 
facts.      This  should    be  done  when    the    ver- 
dict   is    rendered,   or  as  soon    as   practicable 
thereafter.      The  Court,  in  considering  a  special 
verdict  and  entering  judgment  thereon,  is  neces- 
sarily confined  to  the  facts  found  and  embodied 
in  the  verdict ;  the  latter  cannot  be  aided  by 
intendment  or  extrinsic  facts  that  may  appeac.  in 
the  evidence.      It  is  an  inflexible  rule  that  in  a 
special  verdict  no  inferences  whatsoever,  as  to 
matters  of  fact,  but  only  inferences  of  law,  and 
of  legal  construction  are  allowable :   4  Minor's 
Inst.,  752;  Wallingford   v,  Dunlap,  supra,  and 
cases  there  cited;  Ix)ew  v.  Blocker,  61  Pa.  347; 
Van  Syckel  v.  Stewart,  77  Pa.   125  ;   Tuigg  v. 
Traecy,  104  Pa.  493  ;  Railway  v.  Evans,  5  3  Pa. 
250.     According  to  all  the  authorities  it  is  essen- 
tial to  a  special  verdict  that  it  contain  all  the 
facts  upon  which  the  judgment  of  the  Court  is 
to  rest.     Nothing  is  to  be  taken  by  implication 
or  intendment.     Like  a  case  stated,  whatever  is 
not  found  in  it  is  presumed  not  to  exist. 

Tested  by  these  requirements,  we  think  the 
special  verdict  in  this  case  is  defective. 

The  first  clause  substantially  finds  that  plain- 
tiffs purchased  and  owned  the  lumber  in  ques- 
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tion,  and  that  it  was  properly  marked,  etc.,  as 
claimed  by  them. 

The  second  finds  that  of  the  lumber  so  owned 
by  plaintiffs,  there  was  in  the  yard  on  the  day  of 
the  fire  a  quantity  greater  in  value  than  the  ''in- 
surance sought  to  be  recovered  in  this  case." 

The  third  finds:  "That  the  lumber  in  the 
yard  was  not  piled  300  feet  from  the  mill,  and 
that  in  the  space  between  the  mill  and  the  lum- 
ber piles  and  along  the  tramway,  there  were 
pieces  of  rotten  and  broken  boards,  slabs,  edging 
and  plastering  lath,  in  some  places  were  about 
nine  feet  high,  but  that  there  were  no  lumber 
piled  within  said  space  as  in  the  yard  beyond." 

The  fourth  and  last  clause  finds  that  the  fire  of 
May  19,  1 89 1,  was  caused  by  a  general  forest 
conflagration,  unconnected  with  the  operation 
of  the  mill,  and  that  the  mill  had  been  shut 
down  about  seven  days  before. 

While  these  findings  of  fact,  except  those  con- 
tained in  the  third  clause,  may  be  regarded  as 
distinct  and  sufficiently  specific,  it  will  be  ob- 
served that  the  special  verdict  is  silent  as  to 
terms  and  conditions  of  the  policy  given  in  evi- 
dence. There  is  no  finding  that  any  lumber 
was  destroyed  by  fire  on  May  19,  1891,  or  at 
any  other  time.  These  and  other  facts,  obvi- 
ously necessary  to  a  just  decision  of  the  case, 
are  left  to  conjecture,  or  must  be  sought  for  in 
the  evidence.  That,  of  course,  is  contrary  to 
every  correct  precedent  and  cannot  be  sanc- 
tioned. Again,  assuming  for  the  sake  of  argu- 
ment, that  the  findings  in  the  third  clause  are 
sufficiently  distinct  and  certain,  and  that  they 
relate  to  a  condition  of  things  existing  at  a  time 
and  place  material  to  the  matter  in  controversy, 
there  is  nothing  in  the  special  verdict  to  which 
they  are  applicable.  It  is  claimed  that  these 
findings  establish  a  breach  of  the  "space  clause" 
in  the  policy ;  but  how  can  we  know  that  with- 
out going  outside  of  the  special  verdict  and  re- 
sorting to  the  evidence  to  ascertain  what  the 
alleged  "space  clause"  is.  Without  further  com- 
ment on  this  branch  of  the  case,  we  are  of 
opinion  that,  according  to  the  authorities  above 
cited,  the  special  verdict  is  essentially  defective 
and  should  be  set  aside. 

The  subjects  of  complaint  in  the  two  remain- 
ing specifications  are  the  offers  of  testimony 
recited  therein  respectively. 

It  is  claimed  that  this  testimony,  in  connec- 
tion with  other  evidence  in  the  case,  would  have 
shown  that  defendant  company  relinquished  any 
right  it  may  have  had  under  the  "space  clause" 
in  its  policy,  and  by  its  conduct  estopped  itself 
from  interposing  said  clause  as  a  defence  to 
plaintififs'  claim,  and  hence  it  should  have  been 
received  for  that  purpose  and  submitted  to  the 
jury  for  their  consideration.  For  present  pur- 
poses it  must  be  assumed  that  plaintiffs  could  and 


would  have  proved  all  the  facts  and  circum- 
stances suggested  in  these  offers;  and,  there- 
fore, in  considering  their  relevancy  and  effect, 
said  facts,  etc.,  maybe  regarded  as  proved. 

It  was  conclusively  shown  that  on  May  19, 
1 89 1,  during  the  life  of  the  policy,  an  unprece- 
dented forest  fire  swept  over  the  premises  where 
the  lumber  insured  was  piled,  and  destroyed 
mill,  lumber  and  everything  of  a  combustible 
nature  in  its  path.  Defendant  having  been  duly 
notified  of  the  total  loss,  immediately  sent  its 
adjuster,  Mr.  Taylor,  to  the  premises  for  the 
purpose  of  inquiring  into  the  circumstances  of 
the  fire  and  adjusting  the  loss.  After  making 
such  examination  as  was  deemed  proper,  and 
with  a  full  knowledge  of  all  the  circumstances 
attending  the  loss,  etc.,  he  informed  plaintiffs 
that  there  would  be  no  objection  to  payment  so 
far  as  the  "space  clause"  was  concerned.  The 
only  objection  he  suggested  was  that  plaintiffs 
had  little  if  any  lumber  in  the  yard  at  time  the 
(ire  occurred.  As  clearly  shown  by  subsequent 
correspondence,  the  company  with  full  knowl- 
edge of  all  the  facts  took  the  same  position,  and 
finally  refused  to  pay  on  the  sole  ground  that  the 
lumber  covered  by  the  policy  did  not  belong  to 
plaintiffs.  Under  date  of  July  3,  1891,  its 
general  agent  at  Philadelphia  wrote  plaintiffs* 
attorney  thus:  "I  note  what  you  say  as  to  the 
general  agreement  as  to  the  law  of  the  case,  be- 
tween yourself  and  .  .  .  our  counsel,  but  with 
respect  to  the  fact  it  does  not  appear  at  all  prob- 
able that  we  can  come  to  a  better  understanding, 
as  I  have  made  a  thorough  investigation  into  the 
matter,  and  believe  that  I  can  prove  beyond  all 
question  that  there  was  not  a  foot  of  lumber  at 
the  time  of  the  sale  in  the  yard  of  Stevenson's 
marked  as  the  property  of  McCormick  &  Son." 

A  few  days  thereafter  plaintiffs*  attorney  again 
wrote,  enclosing  notice  of  appointment  of 
referee,  etc.,  and  said  :  "I  learn  that  no  formal 
proof  of  loss,  as  required  by  the  policy,  was 
made.  The  reason  it  was  not  done  was,  that 
your  adjuster,  Mr.  Taylor,  said  to  Mr.  R.  W. 
McCormick,  that  no  formal  or  other  proof  than 
he  had  was  necessary.  I  don't  want  any  tech- 
nical question  about  this  formality  to  arise  to 
trouble  us  hereafter,  and  if  you  are  not  satisfied 
with  what  your  adjuster  has  done  in  this  regard, 
I  desire  that  you  say  so  now,  so  that  we  may  put 
ourselves  in  proper  shape." 

To  this,  the  general  agent  replied,  under  date 
of  July  9,  1891,  and  said:  "Having  given  a 
full  examination  into  the  subject  of  this  fire-loss 
claim,  and  beingsatisfied  that  there  was  no  prop- 
erty on  the  premises  insured  under  policy  No. 
3,923,669  belonging  to  your  clients,  I  see  no  oc- 
casion for  arbitration,  and  decline  to  enter  into 
one  in  behalf  of  the  Royal  Insurance  Company. 
You  are  therefore  at  liberty  to  brine  suit  at  once. 
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any  right  of  exemption  from  suit  under  the  14th 
clause  of  the  Royal  policy  being  waived.'* 

It  is  impossible  to  consider  what  was  said  and 
done  by  the  parties,  the  company's  adjuster,  its 
general  agent,  and  its  counsel,  from  the  begin- 
ning until  suit  was  brought,  without  being  forced 
to  the  conclusion  that  the  adjuster,  acting  for 
the  company,  relinquished  any  right  it  may  have 
had  under  the  "space  clause,"  that,  with  full 
knowledge  of  all  the  facts,  the  adjuster's  action 
in  that  regard  was  fully  approved  and  ratified  by 
the  company,  and  that,  by  mutual  understanding 
of  both  parties,  the  only  matter  in  controversy 
between  them  was  the  ownership  of  the  lumber 
in  question.  With  that  mutual  understanding, 
plaintiffs  were  virtually  invited  to  bring  suit  for 
the  purpose  of  determining  that  fact  and  noth- 
ing else.  In  view  of  the  testimony  it  would  be 
idle  to  suggest  that  the  effect  of  the  * 'space 
clause"  was  overlooked  by  the  company  until 
after  suit  was  brought.  Such  a  thing  is  simply 
impossible,  or  at  least  extremely  improbable; 
but,  if  it  were  otherwise,  every  principle  of  good 
faith  and  fair  dealing  required  the  company  to 
notify  plaintiffs,  when  they  were  invited  to  bring 
suit  to  settle  the  question  of  ownership,  that  the 
space  clause  would  be  made  a  ground  of  de- 
fence. If  such  notice  had  been  given,  non  con- 
stat that  they  would  have  risked  the  outlay  of 
employing  counsel,  and  the  expenses  of  con- 
ducting a  useless  law  suit.  If,  by  its  wilful  con- 
duct the  company  led  the  plaintiffs  on  and  in- 
duced them  to  incur  expenses  for  the  purpose  of 
establishing  their  ownership  of  the  lumber,  in 
the  belief  that  there  was  no  other  question  in  the 
case,  justice  and  equity  both  forbid  that  in  such 
circumstances  the  company  should  be  permitted 
to  impale  them  on  the  ''space  clause."  If  such 
a  thing  can  be  done  it  would  be  difficult  to  con- 
ceive of  a  plainer  case  of  bad  faith,  by  which  a 
party  is  induced  to  change  his  position  for 
the  worse  and  involve  himself  in  useless 
trouble  and  expense.  In  view  of  its  legitimate 
bearing,  and  tendency  to  prove  such  facts  as 
ought  to  constitute  a  waiver  of  the  space  clause 
and  estoppel,  we  think  the  proposed  testimony 
was  relevant.  In  connection  with  other  evidence 
in  the  cause,  it  presents  questions  of  fact  which 
are  proper  for  the  consideration  of  the  jury. 

In  Brink  et  aL  v.  Ins.  Co.,  80  N.  Y.  108, 
113,  the  defendant  company  after  considering 
the  claim  of  the  insured,  decided  not  to  pay  the 
loss  upon  the  ground  of  fraud,  and  so  informed 
them.  Thereupon  suit  was  brought,  and  at  the 
trial  the  company  sought  to  interpose  the  addi- 
tional defence  that  the  proofs  of  loss  were  not 
filed  in  time.  Mr.  Chief  Judge  Church,  speak 
ing  for  the  Court  of  Appeals,  said  :  ''I  think  it 
was  estopped  from  so  doing.  The  plaintiffs' 
claim  was  challenged  for  fraud  and  that  only. 


They  acted  upon  it  and  brought  an  action,  in- 
curring large  expense  in  its  prosecution.  Non 
constat^  if  the  failure  to  file  the  proofs  in  time 
had  been  insisted  on,  but  that  the  plaintiffs 
would  have  acquiesced  in  it  and  refrained  from 
prosecuting,  and  thus  they  might  be  injured  by 
the  change  of  ground  on  the  part  of  the  defend- 
ant. Every  consideration  of  public  policy  de- 
mands that  insurance  companies  should  be  re- 
quired to  deal  with  their  customers  with  entire 
fairness  and  frankness.  They  may  refuse  to  pay, 
without  specifying  any  ground,  and  insist  upon 
any  available  ground,  but  when  they  plant  them- 
selves upon  a  specific  defence  and  so  notify  the 
assured,  they  should  not  be  permitted  to  retract 
after  the  latter  has  acted  upon  their  position  as 
announced,  and  incurred  expenses  in  conse- 
quence of  it." 

"Refusal  of  an  insurance  company  to  pay  a 
loss  on  a  specified  ground  estops  it  from  assert- 
ing other  ground  relieving  it  from  liability  of 
which  it  had  full  knowledge,  where  the  assured 
has  incurred  expense  and  brought  suit  in  the  be- 
lief that  the  only  objection  was  that  stated :" 
Towle  V.  Ionia  Fire  Insurance  Co.,  51  N.  W. 
Rep.  987. 

A  similar  principle  was  recognized  and  ap- 
plied  in  Bonnert  z;.  Ins.  Co.,  129  Pa.  558,  to 
prevent  the  defendant  from  successfully  asserting 
a  breach  of  condition  requiring  suit  to  be 
brought  within  six  months  after  loss.  Mr.  Chief 
Justice  Paxson  in  that  case  said :  "When  an  in- 
surance company  attempts  to  defeat  a  recovery 
upon  a  condition  that  was  intended  solely  for  its 
own  benefit,  and  which  deprives  the  assured, 
however  honest  his  claim  may  be,  of  the  in- 
demnity which  he  paid  for,  it  is  not  too  much  to 
hold  the  company  to  entire  good  faith.  The 
breach  of  the  condition  must  be  promptly  taken 
advantage  of.  Nothing  else  must  be  alleged  as 
a  reason  for  non-payment,  and  especially  must 
not  the  assured  be  led  astray  by  proposing  settie- 
ment  on  grounds  other  than  the  alleged  breach 
of  the  condition." 

The  principles  which  we  think  are  applicable 
to  that  branch  of  the  defence  grounded  on  the 
"space  clause"  in  the  policy  are  also  recognized 
in  the  following  cases:  Staytont^.  Graham,  139 
Pa.  i;  Pipe  Lines  v.  Ins.  Co.,  145  Pa.  346; 
Castner  v.  Ins.  Co.,  50  Mich.  273;  Vos  ». 
Robinson,  9  Johns.  192 ;  Ins.  Co.  v.  Miller,  120 
Pa.  517  ;  McFarland  v.  Ins.  Co.,  134  Pa.  590; 
Michigan  Shingle  Co.  v,  Ins.  Co.,  53  N.  W.  R. 
945  ;  Same  v.  Same,  94  Mich.  389. 

For  reasons  above  suggested  the  assignments 
of  error  are  sustained,  judgment  reversed  and 
a  venire  facias  de  novo  awarded. 

Mitchell,  J.,  dissented  from  so  much  of  this 
opinion  as  implies  that  there  was  any  sufficient 
evidence  of  waiver.  h.  b. 

Digitized  by  LjOOQIC 


WEEKLY  NOTES  OF  CASES. 


29 


Common  ^Pleas. 


C.  P.  No.  2.  March, '9a,  765. 

Shepp  V.  Jones. 

Equity — Imitation  of  goods  of  another  trader — 
Fraud — Injunction. 

One  who  attempts  to  impoae  his  goods  upon  pur- 
chasers as  those  of  a  rival  trader,  by  means  which  have 
t  tendency  to  mislead  the  pubHc,may  be  restrained  by  an 
injunction. 

When  evidence  shows  that  a  collection  of  pictures  has 
been  published  in  book  form  and  has  acquired  a  reputa- 
tion, valuable  for  the  purposes  of  sale,  an  imitation  of  the 
said  collection,  in  style,  form  and  size  which  so  Closely 
resembles  the  first  collection  as  to  naturally  deceive  the 
ordinary  picture  book  buyer,  is,  although  called  by  a  dif- 
ferent t&le,  such  a  fraud  upon  the  rights  of  the  publisher 
of  the  first  collection  as  to  entitle  him  to  relief  by  in 
junction  and  account. 

Putnam  Nail  Co.  v,  Dulaney,  140  Pa.  205  ;  Hoyt  v, 
Hoyt,  143  Id.  623  ;  Brown  z/.  Seidel,  153  Id.  60,  dis- 
tinguished. 

Exceptions  to  report  of  master. 

The  plaintiffs  filed  a  bill,  setting  out  that  they 
were  the  authors,  compilers  and  publishers  of  a 
collection  of  pictures  in  book  form  called 
"Shepp's  Photographs  of  the  World,"  that  de- 
fendants had  brought  out  a  similar  work  called 
"Superb  Photographs  of  Famous  Scenes," 
which  was,  and  was  intended  to  be,  an  imita- 
tion of  the  plaintiffs'  book ;  that  the  copies  of 
the  imitation  issued  by  the  defendant  were  well 
calculated  to  deceive  the  public ;  and  praying 
(i)  an  injunction  against  the  publication  and 
sale  of  the  imitation ;  (2)  an  account. 

A  preliminary  injunction  was  granted.  The 
defendant  pleaded  to  the  jurisdiction,  which 
plea  was  overruled.  They  then  answered  deny- 
ing fraud,  "servile  imitation,"  intention  to 
create  the  impression  that  their  book  was  that 
of  the  plaintifiis,  and  that  it  was  of  such  a  char- 
acter as  to  induce  the  public  to  believe  that  it 
was  the  said  book.  The  case  was  referred  to 
S.  S.  Hollingsworth,  Esq.,  as  master,  who 
made  a  report  recommending  that  the  prayers 
of  the  bill  be  granted.  The  essential  facts  found 
appear  in  the  opinion  of  the  Court,  infra.  The 
defendants  filed  exceptions. 

H,  E.  Garsed  and  ^George  Dicker  Bispham, 
for  exceptants. 

Hector  T.  Fenton  and  Richard  P.  White, 
contra. 

July  20,  1894.  Pbnnvpacker,  J.  It  was 
said  by  Jrssel,  Master  of  the  Rolls,  in  the  case 


of  Singer  Manufacturing  Co.  v,  Wilson,  L.  R. 
C.  Div.  vol.  2,  p.  440 :  "The  view  I  take  of 
the  law  is,  that  nothing  can  be  better  estab- 
lished, and  nothing  ought  to  be  otherwise  than 
fully  established  in  a  civilized  country  than  this, 
that  a  manufacturer  is  not  entitled  to  sell  his 
goods  under  the  false  representation  that  they 
are  made  by  a  rival  manufacturer." 

The  same  rule  is  stated  by  Judge  Hare,  in 
Day  V.  Walls,  34  Legal  Intell.  418,  in  the  fol- 
lowing words:  "It  is  an  obvious  principle, 
which  the  authorities  abundantly  confirm,  that 
no  man  has  a  right  to  expose  his  goods  for  sale 
as  those  of  a  rival  trader,  and  one  who  attempts 
to  carry  such  a  purpose  into  effect  by  means 
that  have  a  tendency  to  mislead  the  public  and 
impose  on  purchasers,  is  liable  to  an  action  on 
the  case,  or  may  be  restrained  by  an  injunc- 
tion." 

The  master  in  the  present  case  has  found  in 
effect  that  the  book  published  and  sold  by  the 
defendants  in  many  particulars  so  closely  re- 
sembles the  book  of  the  plaintiffs,  that  the  ordi- 
nary purchaser  is  likely  to  be  misled  into  mis- 
taking one  for  the  other,  and  that,  whatever 
may  have  been  the  motive  of  the  defendants  in 
so  manufacturing  their  book,  they  have  com- 
mitted a  fraudulent  act,  and  ought  to  be  re- 
strained. Thus  the  master  says :  "It  is  difficult 
to  understand  how  the  cover  and  back  of  the 
defendant's  cloth  bound  book  should  so  much 
resemble  the  plaintiffs'  unless  there  was  an  ac- 
tual intention  that  such  resemblance  should 
exist."  And  again  :  "The  defendant,  there- 
fore, by  allowing  his  book  to  go  to  the  public 
in  such  shape  as  to  convey  to  the  ordinary  pur- 
chaser the  idea  that  it  is  the  plaintiffs'  book, 
makes  to  the  public  a  representation  which  he 
knows  to  be  untrue."  Some  criticism  has  been 
suggested  upon  the  report  of  the  master  because 
he  has  also  said  :  "I  have  no  doubt  that  the  de- 
fendants did  not  intend  to  imitate  the  plaintiffs' 
book  in  the  sense  of  violating  anything  that  was 
protected  by  the  copyright  law."  We  do  not 
see,  however,  any  necessary  inconsistency  be- 
tween these  findings  of  the  master.  It  might 
well  be  thai  the  purpose  of  the  defendants  was 
to  avoid  the  consequences  of  a  violation  of  the 
copyright  law,  and  at  the  same  time  to  make 
their  book  so  like  that  of  the  plaintiffs  as  to  de- 
ceive the  public  and  get  the  benefit  of  the  ad- 
vertising and  business  efforts  made  by  the  latter. 
In  fact,  assuming  the  purpose  to  exist,  the  pro- 
blem which  would  doubtless  present  itself  to  the 
defendants  would  be  how  to  make  their  book 
resemble  that  of  their  predecessors  enough  that 
it  should  be  mistaken  for  it,  and  at  the  same 
time  to  escape  the  consequences  of  the  imita- 
tion.  At  all  events,  the  master  has  definitely 
found  that  the  act  of  the  defendants  was  in 
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effect  fraudulent.  There  is  ample  evidence  to 
support  the  finding.  The  plaintiffs  are  pub- 
lishers of  a  book,  which  was  copyrighted  in 
July,  1 89 1,  entitled  "Shepp's  Photographs  of 
the  World."  In  November,  1891,  the  defend- 
ants wrote  to  the  plaintiffs,  asking  for  quota- 
tions of  prices  and  for  circulars,  and  about  the 
same  time  began  the  preparation  of  their  book, 
which  they  called  "Superb  Photographs  of 
Famous  Scenes."  The  book  of  the  plaintiffs 
contained  256  photographic  scenes,  and  that  of 
the  defendants  263.  Sixteen  of  these  views  in 
each  book  are  identical,  nineteen  of  them  are 
of  the  same  subjects,  but  reproduced  from  dif- 
ferent photographs,  and  as  to  the  rest,  there  is 
the  same  general  treatment  of  different  subjects. 
Each  scene  has  a  letter  press  description  under- 
neath and  a  blank  page  opposite.  Both  books 
have  the  same  arrangement  of  contents,  are  of 
the  same  shape,  width,  length  and  thickness, 
and  the  edges  are  gilded  or  marbled  in  the  same 
manner.  The  paper  is  the  same  kind  in  each, 
and  was  made  to  order.  Both  books  were  is- 
sued in  two  styles  of  binding,  in  leather  and  in 
cloth.  With  respect  to  the  leather  binding 
there  is  little  or  nothing  distinctive,  but  it  is 
different  when  we  come  to  look  at  those  in 
cloth.  In  each  book  in  cloth  there  is  a  centre 
piece  with  six  vignettes  arranged  around  it,  the 
word  "Photographs"  in  bold  gilt  letters  of  the 
same  character,  and  other  points  of  resemblance 
which  have  been  detailed  by  the  master.  1 

The  books  differ  as  to  title  page  and  preface,  I 
but  it  ought  not  to  be  overlooked  that  these  fea- 
tures are  less  likely  to  catch  the  eye  and  make 
an  impression  in  a  picture  book  than  in  one  in- 
tended to  be  read.  The  pictures  themselves, 
and  their  arrangement,  arc  comparatively  much 
more  prominent.  Bertron,  an  emplo>6  of  the 
defendant,  whose  duty  it  was  to  select  the 
photographs,  testifies  that  he  had  seen  the  can- 
vassing book  of  the  plaintiffs  before  making  his 
selection  of  views.  At  the  time  the  defendants' 
book  went  to  press  the  prospectus  of  the  plain- 
tiffs was  in  the  press-room  of  the  defendants. 
Jefferson,  who  designed  the  cover  for  the  book 
of  defendants,  testified  that  Beyer,  under  whose 
direction  he  acted,  had  a  copy  of  the  plaintiffs 
book,  or  something  with  which  to  make  com- 1 


parlson.  Beyer  testifies  that  the  'title  of  the  j 
book  of  defendants,  as  first  designed,  wasj 
"Superb  Photographs  of  the  World''  but  that, 
at  the  suggestion  of  the  defendants  it  was  sub- 
sequently changed.  Northrop,  who  wrote  the 
foot  notes  for  the  defendants,  testified  that 
while  he  was  engaged  in  his  work  he  saw  the 
prospectus  of  the  plaintiffs.  Bryan,  the  foreman 
of  the  printing  office  of  the  defendants,  testi- 
fied that  a  copy  of  the  book  of  the  complain- 
ants was  given  to  him  at  the  main  office  to  be 


used  as  a  guide  in  the  preparation  of  the  book 
of  the  defendants.  Although  the  testimony  of 
the  last  witness  was  contradicted,  the  evidence 
of  Jefferson  was :  "A.  He  (Beyer)  must  have 
had,  I  think,  well,  I  don't  know  whether  it  was 
a  copy  of  Shepp's  book,  or  what  it  was,  but  it 
was  something  that  he  had  to  compare  it  with. 

"Q.  And  he  thought  it  was  too  much  like 
that  and  made  some  suggestion  to  you  about 
changing  it,  so  that  it  should  not  be  so  much 
like  it  ? 

"A.  Yes,  sir ;  those  are  the  very  words  that 
he  said. 

"Q.  Then  he  seemed  to  desire  to  avoid  too 
great  similarity  ? 

"A.  Yes,  sir;  that  was  the  idea ;  his  words 
were  to  get  away  from  it." 

According  to  this  testimony,  Beyer,  after  ex- 
amining the  books,  saw  that  they  were  alike, 
and  gave  directions,  not  that  they  should  be 
made  in  such  a  way  that  one  could  not  be  mis- 
taken for  the  other,  but  that  the  design  should 
be  so  changed  that  there  would  not  be  "so 
much"  likeness.  He  desired  to  avoid  a  similar- 
ity which  should  be  "too  great."  If  the  in- 
structions were  to  "get  away  from  it,"  the  only 
conclusion  is  that  he  recognized  the  nearness. 
Two  witnesses  testified  that  they  actually  were 
deceived  by  the  similarity  in  the  appearance  of 
the  two  books ;  one  of  them,  Oldach,  a  book- 
binder, saying :  "When  I  first  saw  a  copy  of  it 
I  mistook  it  for  *Shepp*s  Photographs  of  the 
World.'  "  A  number  of  expert  witnesses  testified 
that  it  would  have  been  impossible  to  have  pro- 
duced the  book  of  the  defendants  without  hav- 
ing made  free  use  of  that  of  plaintiffs.  With 
all  of  these  and  other  facts  before  him,  the  mas- 
ter has  found  that  the  defendants,  by  allowing 
their  book  to  go  to  the  public  in  such  a  shape 
as  to  convey  to  the  ordinary  purchaser  the  idea 
that  it  was  the  work  of  the  plaintiffs,  make  to 
the  public  a  representation  which  they  know  to 
be  untrue,  and  consequently  ought  to  be  en- 
joined and  to  be  required  to  account.  This 
finding,  based  as  it  is  upon  sufficient  evidence, 
must  be  sustained,  unless  the  law  of  Pennsyl- 
vania is,  as  is  contended,  different  from  the  rule 
as  it  has  been  above  expressed. 

In  the  Putnam  Nail  Co.  v.  Dulaney,  140  Pa. 
205,  the  plaintiff  filed  a  bill,  setting  forth  that 
it  had  adopted  a  method  of  bronzing  a  certain 
kind  of  horse  shoe  nails  to  distinguish  such 
nails  as  its  own  manufacture,  and  that  the  de- 
fendant, for  the  purpoi^e  of  deceiving  pur- 
chasers and  defrauding  the  public,  had  been  for 
some  time  engaged  in  the  manufacture  of 
bronzed  horse  shoe  nails,  and,  claiming  the  use 
of  the  device  of  bronzing  asa  trade-mark,  asked 
for  an  injunction  and  account.  The  bill  was 
dismissed,  and,  upon  appeal,  the  decree  of  the 
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Court  below  was  affirmed.  What  is  decided  in 
that  case  is  that  the  complainant  had  filed  a 
trade-mark  bill,  and  that  the  bronzing  of  a  nail 
did  not  constitute  a  trade-mark.  In  rendering 
the  decision,  Judge  Paxson  said :  "But  he  may 
not  sell  his  own  article  as  and  for  that  of  an- 
other by  means  of  a  trade-mark  in  imitation  of 
the  trade-mark  of  such  other  person;"  which 
language  certainly  does  not  indicate  any  pur- 
pose to  change  the  rule  with  respect  to  fraudu- 
lent imitation.  In  Hoyt  v.  Hoyt,  143  Pa.  623, 
it  was  held  that  a  stock  bottle,  to  which  neither 
party  had  an  exclusive  right,  and  which  was 
freely  sold  to  all  who  applied  for  it,  could  not, 
by  use,  become  a  trade-mark.  Justice  Williams 
said:  "But  the  trade-mark  must  relate  to  and 
distinguish  the  goods  to  which  it  is  applied. 
For  this  reason,  among  others,  the  size  or  shape 
or  mode  of  construction  of  a  box,  barrel,  bottle 
or  package,  in  which  goods  may  be  put,  is  not 
a  trade  mark."  That  case  is  no  authority  for 
the  present  one,  where  the  similarity  is  in  the 
pictures,  paper,  descriptions,  bindings,  designs, 
and  other  matters  constituting  essential  fea- 
tures of  the  books  and  distinguishing  them. 
Justice  Williams  also  proceeds  to  say  :  "As  a 
general  proposition,  it  may  be  said  that  one 
may  imitate  what  is  excellent  in  the  processes 
and  business  methods  of  his  neighbor  as  freely 
and  as  safely  as  he  may  imitate  what  is  good  in  his 
moral  character  as  long  as  he  infringes  no  right 
secured  to  him  by  statute,  and  does  not  fraudu- 
lendy  personate  him  or  simulate  his  products." 
The  only  conclusion  to  be  fairly  drawn  is,  that 
had  the  defendant  fraudulently  simulated  the 
products  of  the  complainant,  the  decision  would 
have  been  otherwise. 

In  Brown  et  al.  v,  Seidel  et  al.j  153  Pa.  60, 
the  decision  was  based  upon  the  ground  that 
while  the  packages  of  stove  polish  as  put  up  by  the 
defendant,  might,  perhaps,  induce  an  ignorant 
or  careless  person  to  mistake  the  one  for  the 
other,  provided  he  made  no  examination  what- 
ever, the  mere  possibility  of  mistake  was  not 
sufficient,  and  that  following  Heinz  v.  Lutz, 
146  Pa.  592,  the  resemblance  must  be  such 
that  it  is  likely  to  deceive  persons  of  ordinary 
intelligence.  The  Court  hold  that  where  the 
^  of  imitation  is  in  doubt  the  adoption 
of  a  like  style  of  package  may  be  evidence 
upon  the  question  of  intention,  and  that 
where  there  is  a  manifest  intent  on  the  part  of 
one  manufacturer  to  sell  his  goods  as  and  for 
the  goods  of  another  manufacturer,  the  aid  of 
equity  has  been  successfully  invoked.  It  cannot, 
therefore,  be  inferred  from  the  decisions  in 
these  cases  that  there  was  any  purpose  to  change 
the  rule  with  respect  to  fraudulent  imitation, 
which  has  heretofore  been  generally  accepted. 
The  rule  itself  seems   to  be  based  upon  the 


principles  of  common  honesty,  and  ought  to  be 
upheld. 

For  these  reasons  the  exceptions  to  the  report 
of  the  master  are  dismissed,  and  the  report  is 
confirmed.  h.  b. 
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October,  '93,  386. 
Dimond's  Estate. 

Wilis — Testamentary  capacity  —  Drunkenness, 

To  defeat  a  will  upon  the  ground  of  the  testamentary 
incapacity  of  th«  testator,  it  must  be  shown  that  the 
incapacity  existed  at  the  time  of  the  execution  of  the 
wUl. 

The  capacity  of  the  (estator  before  cr  after  the  execu- 
tion of  the  will  is  merely  ground  for  inference  by  the 
Court  as  to  his  capacity  at  the  time  of  the  execution. 

There  is  no  standard  of  drunkenness,  save  downright 
imbecility,  and  positive  statements  are  required  to  over- 
come the  presumption  of  testamentary  ability. 

Sur  appeal  from  register's  decision  in  admit- 
ting the  will  of  testator  to  probate. 

The  facts  of  this  case  are  stated  in  the  opinion 
of  the  Court. 

White,  White  &>  McCullen,  for  appellants. 

D.  J.  Callaghan  and  Anthony  A,  Hirst,  for 
proponents. 

June  30,  1894.  Ashman,  J.  If  the  testi- 
mony of  some  of  the  contestants'  witnesses  is 
to  be  received  without  qualification,  the  mental 
condition  of  the  testator  was  as  hopeless  in 
April  and  May,  1890,  when  he  executed  the 
wills  under  which  they  claim,  as  they  assert  it 
was  in  May,  1892,  when  he  executed  the  will 
which  they  dispute.  There  were  as  many  and 
varied  descriptions  of  his  inebriety  as  there 
were  conceptions  in  the  minds  of  the  witnesses 
of  what  constitutes  drunkenness.  Some  of  them 
were  picturesque  in  the  extreme.  It  was  said  by 
one  witness  that  the  testator  "always  had  a 
kettle  in  his  hand  or  a  bottle  in  his  pocket ;'' 
and,  by  another,  that  ''he  could  not  hold  a 
match  to  his  pipe  or  put  a  glass  to  his  mouth ;" 
a  melancholy  infirmity,  which  would  seem  to 
indicate  that  neither  the  kettle  nor  the  bottle 
could  have  afforded  him  much  solace.  Of 
course,  the  most  voluminous  evidence  under 
this  head  would  be  offered  in  vain,  if  it  failed 
to  show  that,  at  the  time  of  executing  the  will, 
the  testator  did  not  possess  testamentary  capa- 
city. What  his  condition  was  before  that  time, 
or  what  it  became  afterwards,  would  only  en- 
able us  to  infer,  with  a  greater  or  less  degree 


Digitized  by 


i^oogle 


32 


WEEKLY  NOTES  OF  CASES. 


of  uncertainty,  what  it  actually  was  then.  The 
contestants  attempted  to  come  down  to  that  day. 
They  produced  three  witnesses,  who  were  their 
near  relatives,  and  who  asserted  that  the  testa- 
tor, was  more  or  less  under  the  influence  of 
liquor  at  an  early  hour  in  the  morning ;  and 
one  or  two  other  witnesses,  who  testified  that  he 
was  thoroughly  intoxicated  the  day  before. 
Short  of  downright  imbecility,  there  is  no 
standard  of  drunkenness,  and  something  more 
than  vague  statements,  like  the  foregomg,  is 
needed  to  destroy  the  presumption  of  testamen- 
tary ability.  At  the  l^t  they  are  mere  expres- 
sions of  opinion,  which  require  to  be  buttressed 
by  facts  before  they  can  be  accepted  as  proofs ; 
and  this  is  especially  true  when  they  are  uttered 
in  a  contest  over  a  will,  by  those  who  have  a 
personal  interest  in  defeating  the  instrument. 
Some  of  the  circumstances  of  the  case  tended 
to  disprove  their  accuracy  in  this  instance.  On 
March  15,  nearly  two  months  before  the  execu- 
tion of  the  will,  the  testator  brought  a  will  of 
earlier  date  to  his  conveyancer,  and  directed 
the  preparation  of  a  substitute,  whose  provisions 
were  to  follow  pretty  closely  those  of  a  still 
older  will.  He  called  again  on  March  30  and  on 
April  22  to  learn  whether  it  was  ready,  and  on 
May  6  he  produced  one  of  the  subscribing  wit- 
nesses and  signed  the  writing.  Two  witnesses 
testified  that  at  all  of  these  interviews  he  was 
apparently  sober  and  clear-headed.  He  ex- 
plained to  these  persons,  as  he  had  to  others, 
why  he  desired  to  revoke  his  gifts  to  individuals 
and  to  give  instead  the  bulk  of  his  estate  to 
charities.  He  also  arranged  to  pay  his  indebted- 
ness to  the  contestants,  and  fixed  its  amount  at 
a  figure  which  they  themselves  admitted  was 
exact.  Immediately  after  signing  the  will  he 
went  to  the  hospital,  in  which  his  conveyancer, 
whom  he  had  made  an  executor  of  his  will,  had 
previously  engaged  a  room  for  him  as  a  boarder, 
and  where  he  remained  until  his  death.  The 
then  resident  ph3rsician  of  the  hospital  was  not 
called  as  to  the  testator's  condition  on  entering 
the  institution,  but  two  of  the  attendants  swore 
that  he  was  sober,  and  the  physician  who  came 
on  duty  a  month  later  said  that  the  testator  was 
not  treated  for  alcoholism,  and  that  the  hospital 
books  described  his  disease  as  fatty  degeneracy 
of  the  heart. 

The  decedent  was  under  no  restraint  while  at 


the  hospital,  and  occasionally  left  the  building 
upon  short  errands,  but  he  seems  never  to  hare 
abused  his  freedom  by  any  intemperate  indul- 
gence in  stimulants.  So  far  as  the  evidence 
goes,  we  may  conclude  that  the  date  at  which 
he  executed  his  will  was  a  sort  of  dividing  line 
in  his  life;  because,  while  the  proofs  are  many 
of  his  lapses  from  sobriety  before  that  time, 
there  are  none  which  cast  any  reproach  upon 
his  conduct  afterwards.  His  mental  state  on 
that  particular  day  is  therefore  the  real  point  of 
inquiry,  and  it  was  the  subject  of  notice  by  foor 
witnesses — the  conveyancer  who  drafted  the 
will,  his  clerk,  who  was  the  subscribing  witness, 
the  wife  of  the  conveyancer,  and  a  person  who 
happened  to  be  casually  present.  These  persons, 
with  more  or  less  positiveness,  swore  that  the 
testator  was  of  full  testamentary  capacity.  The 
only  drawback  to  the  conclusiveness  of  this  tes- 
timony was  the  admission  of  two  of  the  parties 
that  they  had  practically  certified  to  his  testa- 
mentary capacity  by  drawing  and  witnessing  a 
will  two  years  before,  although  they  knew  at  the 
time  that  he  was  mentally  incompetent  to  per- 
form any  deliberate  act  whatever.  The  majority 
of  the  Court  do  not  regard  this  circumstance  is 
impeaching  the  credibility  of  those  witnesses, 
nor  the  soundness  of  their  judgment,  when 
they  gave  their  impressions  of  his  condition  at 
the  later  period.  Their  testimony  was  certainly 
corroborated  by  that  of  others  who  were  pre- 
sent, and  by  proof  of  the  long  meditated  inten- 
tion of  the  testator  to  alter  the  testamentary 
dispositions  he  had  previously  made ;  a  change 
of  purpose  which  was  explained  by  his  strained 
relations  with  one  or  more  of  the  contestants. 
The  evidence  negatives  even  the  supposition 
that  any  physical  or  moral  coercion  was  exerted 
upon  the  testator  at  any  stage  in  the  preparation 
or  execution  of  his  will ;  and  that  part  of  it 
which  goes  to  his  mental  state  at  the  very  times 
the  will  went  through  these  stages,  must  be  ac- 
cepted as  conclusive,  because  it  was  uncontra- 
dicted. Against  this  affirmative  proof  of  his 
competency  at  those  periods,  all  evidence  as  to 
his  capacity  or  non-capacity  on  other  and 
earlier  occasions  is  clearly  irrelevant. 

The  evidence,  in  our  judgment,  would  not 
avail  to  sustain  a  verdict  against  the  will,  and 
we  therefore  affirm  the  decree  dismissing  the 
appeal.  f.  b.  n. 
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Jan.  '94,  337.  February  14, 1894. 

WesthaefiFer  v.  Lebanon  and  Annville 
Street  Railway  Co, 

Injunction,  when  to  be    invoked — Estoppels- 
Laches — Relief  in  equity. 

In  an  application  to  enjoin  respondent  railway  com- 
pany from  operating  its  road  in  front  of  complainant's 
premises,  to  require  it  to  remove  its  embankment,  ties, 
rails  and  fittings,  and  restore  its  surface  to  its  former  con- 
dition ;  and  for  general  relief,  such  relief  as  his  case  may 
furly  require ;  respondent  demurred,  thereby  admitting  the 
facts  and  denying  that  they  gave  the  complainant  any 
cause  of  complaint  in  a  Court  of  Equity;  the  Court  below 
sustained  the  demurrer,  and  dismissed  the  bill  on  account 
of  delay  in  presenting  the  application : 

Held,  to  bH*  error. 

If  it  be  conceded,  that  upon  final  hearing  the  complain* 
ant  might  be  denied  the  injunction  because  of  laches,  he 
might  yet  be  entitled  to  relief  against  the  mode  of  con- 
struction adopted  by  the  respondent,  and  to  such  restora- 
tion of  the  former  grade  as  might  be  necessary  to  restore 
to  him  safe  and  convenient  access  to  his  own  home. 

Appeal  of  Jacob  Westhaeflfer,  plaintiff,  from 
the  decree  of  the  Common  Pleas  of  Lebanon 
County,  dismissing  his  bill  for  an  injunction 
against  the  Lebanon  and  Annville  Street  Rail- 
way Company. 

In  the  Court  below  this  was  a  hearing  on  bill 
and  demurrer. 

The  facts  in  this  case  are  fully  stated  in  the 
opinion  of  the  Supreme  Court,  infra. 

After  argument  the  Court,  McPherson,  J., 
filed  the  following  opinion  : — 

"The  plaintiffs  bill  (as  amended  al  the  argu- 
ment) is  intended  to  raise  the  following  import- 
ant questions : 

"I.  Has  a  street  railway  company  the  right  to 
use  a  township  road  even  with  the  consent  of  the 
supervisors? 

"2.  Are  the  supervisors  the  proper  local  au- 
thorities to  consent  to  such  use  ?  If  they  are, 
must  their  consent  be  given  before  the  road  is 
constructed,  or  may  they  ratify  a  construction 
to  which  they  did  not  originally  consent? 

"3.  Are  turnpikes  so  far  township  roads  as  to 
be  included  within  the  first  two  questions  ?  Or 
does  the  consent  of  a  turnpike  company  relieve 


a  railway  company  from  the  need  of  obtaining 
the  consent  of  the  local  authorities  ? 

"4.  Is  the  street  railway  Act  of  1889  unconsti- 
tutional as  to  townships  because  it  makes  no  pro- 
vision for  paying  or  securing  compensation  to 
injured  owners  of  abutting  property?  Must  a 
street  railroad  company  offer  or  secure  compen- 
sation to  abutting  owners  before  it  can  use  a 
township  road? 

"5.  Must  such  company  follow  precisely  the 
grade  of  the  road  ?  Is  it  forbidden  in  any  case 
to  erect  an  embankment,  say  two  feet  high,  in 
front  of  the  building  of  an  abutting  owner  ? 

"6.  If  a  railway  company  with  the  precedent 
consent  of  the  township  authorities,  and  without 
offering  or  securing  compensation  to  an  abutting 
owner,  builds  an  embankment  two  feet  high 
upon  a  turnpike  in  front  of  the  owner's  dwell- 
ing, and  lays  its  rails  thereon,  does  it  maintain 
a  nuisance  ?  May  it  be  restrained  at  the  suit  of 
the  owner  from  operating  its  road'  upon  these 
rails,  and  may  it  also  be  compelled  by  manda- 
tory  injunction  to  remove  its  embankment,  rails, 
ties,  poles  and  wires  from  the  turnpike  in  front 
!  of  the  owner's  property  ? 

"These  questions  are  interesting  as  well  as  im- 
portant,  and  they  would  receive  attention  at  the 
proper  stage  of  this  proceeding  if  the  plaintiff 
had  not  lost  whatever  right  to  raise  them  he  may 
have  originally  had.     Unfortunately  for  him  his 
own  laches  is  a  bar  to  the  relief  sought  by  the 
bill,  and  the  case  must  be  decided  against  him 
upon  this    preliminary    question.     It    appears 
from  the  bill  itself  that  the  location  of  the  de- 
fendant's railway  in  front  of  the  plaintiffs  prop- 
erty was  made  in  March,  1891 ;  that  the  work 
of  construction  was  begun  at  this  point  in  the 
following  July,  and  that  cars  began  to  run  in 
December,  and  have  been  running  continuously 
since  that  date.    Nevertheless  the  bill  before  us 
was  not  filed  until  November,  1892,  more  than 
a  year  after  the  plaintiff  must  have  known  just 
what  the  defendant  was  about  to  do,  and  after 
every  injury  now    complained  of   was  either 
plainly  visible  or  certain  to  be  done.     With  the 
knowledge  he  must  have  possessed,  the  facts  be- 
!  ing  constantly  before  his  eyes  and  at  his  door — 
I  it  was  his  duty  to  move  promptly.     To  do  noth- 
I  ing  under  such  circumstances  Avas  equivalent  to 
!  express  encouragement ;    silence    was  sure  to 
!  mislead  the  defendant  into  the  belief  that  no  op- 
I  position  wasintended,  and  therefore  that  its  out- 
jlay  and  labor  might  safely  continue.     Being  re- 
!  sponsible  in  this  degree  for  this  condition  of 
'things,  the  plaintiff  cannot  now  successfully  ask 
!  a  chancellor  to  destroy  what  his  own  wrongful 
inaction  has  helped  to  create;  he  must  accept  the 
result  of  his  own   neglect  of  duty  as  if  it  had 
been  caused  by  his  active  labor. 

"This  proposition  is  familiar  and  does  not  need 
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to  be  elaborated.  It  is  supported  by  many  au- 
thoritieS;  of  which  a  selection  will  be  found  in 
lo  Am.  &  Eng.  Ency.  of  Law,  802,  in  a  note  to 
the  following  statement  in  the  text :  'A  Court 
of  equity  requires  reasonable  diligence  on  the 
part  of  those  seeking  its  aid,  and  discourages 
laches  by  making  it  a  bar  to  relief.  Therefore  a 
plaintiff,  on  filing  his  bill  for  an  injunction,  must 
make  it  appear  that  he  has  used  reasonable  dili- 
gence in  invoking  the  aid  of  the  Court,  other- 
wise the  relief  will  be  denied.*  Seealso  12  Id.  533 
et.  seq;  Highlnj.  Sect.  397;  2  Story Eq.  Jur.(i2th 
'  ed.)  Sect.  1520,  adfinem ;  Smith  v.  Thompson, 
54  Amer.  Dec.  130,  note;  Bigelow  Estoppel, 
(2d  ed.)  508;  Galliher  v.  Cadwell,  145  U.  S. 
368. 

*'Our  own  cases  abundantly  sustain  the  rule, 
that  one  who  misleads  another  to  his  injury  may 
lose,  not  only  a  particular  form  of  remedy 
against  the  latter,  but  may  even  lose  all  forms  of 
remedy  and  \hus  may  be  effectually  deprived  of 
a  legal  right.  Parker  v.  Spillin,  10  Phila.  8 ; 
5eale^.  Ry.,  i  Pears.  547;  Carr  z^.  Wallace,  7 
Watts,  394;  Arnold  v.  Comman,  50  Pa.  361;  R. 
R.  V.  McLanahan,  59  Id.  23;  Chapman  v.  Chap- 
iman.  Id.  214;  Putnam  v.  Tyler,  117  Id.  570; 
Thompson's  Ap.  126  Id.  373;  Schuey  v.  Schaef- 
fer,  130  Id.  22;  Logan  v.  Gardner,  136  Id.  600 
and  142  Id.  442. 

"It  may  be  observed,  in  conclusion,  that  we  do 
not  affirm  or  deny  the  plaintiffs  legal  rights  in 
the  premises.  We  simply  decide  that  by  his 
own  conduct,  he  has  lost  his  right  to  the  equit- 
able remedy  by  injunction,  and,  since  his  bill 
asks  for  no  other  relief  it  would  be  a  waste  of 
time  to  go  further  into  the  matter. 

"Because,  therefore,  of  the  plaintiffs  laches, 
which  appears  upon  the  face  of  his  bill,  we  sus- 
tain the  demurrer,  and  dismiss  the  bill  at  the 
plaintiffs  costs,  but  without  prejudice  to  his 
right  to  recover  at  law  any  damages  to  which  he 
may  be  legally  entitled." 

The  plaintiff  then  filed  his  appeal,  assigning 
as  error  the  sustaining  of  the  demurrer  and  the 
dismissing  of  the  bill  by  the  Court. 

Bossier  Boyer,  for  appellant. 

The  matters  averred  in  this  bill,  viz :  The 
acts  of  construction,  maintenance  and  operation, 
the  subject  of  the  present  complaint,  if  without 
authority  of  law,  were  and  are  the  usurpation 
of  a  right  not  conferred  upon  the  company  by 
its  charter  at  the  locus  in  quo ;  and  therefore  in- 
valid from  the  beginning;  a  continuing  trespass, 
rendering  it  a  nuisance  and  incapable  of  being 
validated  by  any  lapse  of  time,  however  long; 
and  no  delay  of  the  plaintiff,  in  complaining 
against  a  constant  defiance  of  the  law  by  the 
company;  and  in  seeking  relief  from  the  effect 
of  its  acts,  would  constitute  laches  on  his  part. 

Lord  Cairns  in  Evans  v.  Smallcombe,  L.  R. 


3  H.  L.  253;  n.  says  of  the  curative  eflfect  of 
time  on  an  act  like  this  prohibited  by  law,  that 
"lapse  of  time  clearly  would  not  make  valid 
that  which  at  the  beginning  was  invalid." 

In  Marin  v,  Zellerbach,  38  Cal.  300,  reported 
in  99  American  Decisions  375,  the  Court  says: 
"If  an  act  done  by  a  corporation  were  contrary 
to  law  it  is  incapable  to  ratification.  No  amount 
of  ratification  can  give  validity  to  an  act  prohi- 
bited by  law." 

The  cases  in  our  own  State  are  to  the  same 
effect. 

Phila.  V,  Phila.  &  Reading  R.  R.  Co.,  58  Pa.  253. 
GroflPs  Appeal,  128  Id.  621. 
Edgcwood  R.  R.  Co.  Appeal,  79  Id.  257. 
McCandless'  Appeal,  70  Id.  210. 

The  Act  of  June  19,  1871,  sec.  i,  speaks  not 
of  future  injuries  which  may  be  impending  but 
of  past  and  present  acts  resulting  therein.  The 
railway  at  this  point,  if  constructed  without  au- 
thority of  law  and  continued,  maintained  and 
operated  there,  is  by  such  continuance,  mainten- 
ance  and  operation  the  act  from  which  the  in- 
jury contemplated  by  this  Act  results.  It  can- 
not  be  successfully  contended  that  a  nuisance 
will  acquire  a  right  to  be  continued,  and  escape 
abatement  by  a  failure  to  proceed  against  it  be- 
fore or  during  the  process  of  its  erection,  for  the 
reason  that  because  of  the  neglect  to  interfere 
with  its  construction  an  expenditure  of  a  large 
amount  of  money  may  seemingly  have  been  en- 
couraged. Sufficient  having  been  admitted  by 
the  demurrer  to  show  a  want  of  authority  to  do 
the  act  complained  of  as  a  conclusion  of  law,  it 
was  the  duty  of  the  Court  to  examine  and  ascer- 
tain as  required  by  the  Act  of  June  19,  1871, 
and  its  neglect  to  do  this  was  error. 

A  street  railway  company  is  forbidden  to  erect 
an  embankment,  say  two  feet  high,  in  front  of 
the  building  of  an  abutting  owner,  rendering  his 
access  both  difficult  and  dangerous,  where  be- 
fore it  Was  safe.  As  said  by  Chancellor  Green 
in  Hinchman  v.  Railway  Co.,  17  New  Jersey 
Eq.  80,  "the  road  is  required  to  be  laid  level 
with  the  street,  there  shall  be  no  embankment 
or  excavation  and  the  use  of  the  road  must  be 
nearly  identical  with  that  of  the  ordinary  high- 
way." 

Nothing  is  better  settled  than  that  the  law 
conferring  this  right  upon  a  corporation  to  in- 
jure directly  or  consequentially  as  here,  must 
provide  an  adequate  remedy  to  secure  compen- 
sation; if  it  fails  to  do  this,  the  law,  as  to  the 
parties  injured  and  the  place  where  the  injury  is 
sustained,  is  unconstitutional ;  and  the  corpora- 
tion committing  the  injury  had  not  and  has  not 
now  any  right  to  do  the  act  from  which  the 
injury  results.  There  is  not  a  single  word  in 
the  entire  street  railway  Act  of  1889  which 
even    hints  at    damages  to  abutting  owners; 
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neither  is  there,  it  may  be  admitted,  a  right 
given  to  injure  abutting  property. 

Art.  17,  §  9  of  the  Constitution  requires  that 
"DO  street  passenger  railway  shall  be  constructed 
within  the  limits  of  any  city,  borough  or  town- 
ship without  the  consent  of  its  local  authorities." 

Sec.  15  of  the  street  railway  Act  of  1889 
contains  the  same  provision,  and  section  16  of 
that  Act  requires  that  actual  construction  shall 
commence  within  one  year  after  consent  is  ob- 
tained. 

Weinman  v.  Passenger  Railway  Co.,  1 18  Pa.  203. 
Morrison  v.  Bachert,  112  Id.  323. 
Larimer  Railway  Co.  v.  LArimer  Street  Railway  Co. 
137  Id.  533- 
The  supervisors  of  township  roads  have  no 
rights  or  powers  except  such  as  may  be  specially 
conferred  on  them  by  statute. 

Union  Township  v,  Gibboney,  94  Pa.  534. 

The  question :  Are  turnpikes  so  far  town- 
^ips  roads  as  to  require  the  consent  of  the  local 
authorities  before  construction  of  street  railways 
can  be  commenced  thereon : 

Steelton  Borough  v.  East  Harrisburg  Pass.  Railway 
Co.,  I  Dist.  Rep.  667. 

Where  the  language  of  a  statute  is  so  devoid 
of  certainty  as  to  render  it  impossible  to  ascer- 
tain the  result  intended  by  them,  it  cannot  be 
assumed  that  it  was  intended  to  give  a  Court,  as 
the  interpreter  of  the  statute  in  the  last  resort, 
the  power  to  control  the  event 

Endlich  on  the  Interpretation  of  Statutes,  sec.  34. 
Commonwealth  v.  Bank,  3  W.  &  S.  173. 

*<The  rule  as  to  enjoining  irreparable  injuries 
only,  has  no  application  to  acts,  especially 
corporate  acts,  entirely  without  authority,  for 
which  there  is  no  adequate  measure  of  damages 
at  law.     Such  acts  equity  always  enjoins.** 

Per  Mitchell,  J.,  GrofiPs  Appeal,  128  Pa.  628. 

C.  H.  KilUnger  (5.  P.  Light  with  him),  for 
appellee. 

The  plaintiflTs  laches  is^ apparent  upon  the  face 
of  his  pleading. 

K  a  complainant  have  knowledge  of  the  con- 
struction of  quasi  public  works,  injuriously  af- 
fecting bis  private  rights  and  stand  by  in  silence 
during  the  construction  of  such  works  while  the 
other  party  is  incurring  large  expenditures,  such 
silence  and  delay  are  equivalent  to  acquiescence 
in  the  work  and  bars  the  complainant  from  any 
remedy,  resulting  in  the  destruction  of  such 
works. 

All  the  more  is  this  so  where  the  work  has 
been  completed,  and  duties  to  the  public,  as  here, 
those  of  a  public  carrier,  have  been  entered 
upon. 

Silence,  with  knowledge  of  expenditures  being 


made  by  a  party  in  possession,  may  be  sufficient 
to  create  an  estoppel  in  law. 

Carr  v,  Wallace,  7  Watts,  394. 
Arnold  V.  Comman,  50  Pa.  361. 
C.  V.  Railway  v,  McLanahan,  59  Id.  23. 
Chapman  v.  Chapman,  59  Id.  214. 
Logan  V,  Gardner,  136  Id.  600. 
Logan  V.  Gardner,  142  Id.  442. 

Laches  in  equity  is  not  like  limitation,  a  mere 
matter  of  time,  but  principally  a  question  of  the 
inequality  of  permitting  a  claim  to  be  enforced, 
founded  on  some  change  in  the  condition  or  re- 
lation of  the  parties. 

Galliher  v.  Cadwell,  145  U.  S.  368. 

If  a  party  having  a  right  stands  by  and  sees 
another  dealing  with  the  property  in  a  manner 
inconsistent  with  that  right  and  makes  no  objec- 
tion while  the  act  is  in  progress,  he  cannot  after- 
wards complain. 

Duke  of  Leeds  V.  Amherst,  2  Phill.  Ch.  117. 

If  a  party  proposes  to  insist  on  his  rights  in 
equity  it  is  his  duty  to  speak  promptly,  before 
the  other  party  has  changed  his  position,  and  in- 
curred large  expenditures  and  obligations. 

Easton  <&  McMahon  v.  N.  Y.  &  L.  B.  R.  R.,  24  N. 

J.  Eq.  57. 
Grey  v,  O.  and  Pa.  R.  R.  Co.,  I  Grant,  412. 
Seal  V,  N.  C.  R.  R.  I  Pearson,  547. 
West  Pa.  R.  R.  v.  Johnston,  59  Pa.  290. 
West  Pa.  R.  R.  Co.'s  Ap.,  104  Id.  407. 
Commonwealth  ex  rel.  Atty.  Gen.  v.  Bala  &  Bryn 
Mawr  Turnpike  Co.,  153  Id.  47. 

Under  such  circumstances  the  Courts  refuse 
their  aid,  in  either  legal  or  equitable  proceedings, 
to  the  destruction  of  a  franchise  or  public  work, 
but  permit  a  recovery  of  damages  for  any  injury 
sustained. 

The  plaintififs  delay  until  the  defendant  has 
entered  upon  its  duties  as  a  common  carrier  is  a 
bar  to  plaintiffs  remedy  by  injunction  or  eject- 
ment. 

McAulay  v,  W.  V.  R.  R.,  33  Vt.  311. 

Although  he  may  still  maintain  an  action  for 
damages. 

Porter  v.  Midland  R.  R.  Co.,  125  Ind.  476. 
Ind.,  B.  &  W.  Ry.  r.  Allen,  113  Id.  581. 

The  Act  of  1 87 1  authorizes  the  Court  at  the 
instance  of  a  private  person  or  corporation  to 
ascertain  the  existence  of  a  corporate  franchise 
or  right  to  commit  an  act  injurious  to  the  plain- 
tiff, and  to  restrain  the  act  if  unauthorized.  If 
the  appellant's  position  be  correct  an  abutting 
owner  along  the  line  of  the  Reading  or  Pennsyl- 
vania  terminals  in  Philadelphia  may  to-day  ask 
the  Court  to  examine  their  franchises  and  de- 
cree the  removal  of  the  railway  opposite  the 
abutting  property. 


July  12,  1894. 


Williams,   J|<->Several   im 
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portant  questions  have  been  discussed  in  this 
case  that  are  not  necessary  to  its  decision.  Some 
of  them  involve  consequences  too  far  reaching 
to  justify  us  in  entering  upon  them  until  their 
decision  becomes  a  duty.  We  turn  at  once 
therefore  to  the  question  on  which  this  appeal 
really  depends. 

The  plaintiff  is  a  lot  owner  on  the  line  of  the 
Berks  and  Dauphin  Turnpike,  in  the  township 
of  South  Annville,  Lebanon  County.  The  de- 
fendant is  an  Electric  Street  Railway  Company 
incorporated  under  the  Act  of  1889.  It  located 
its  line  of  railway  along  the  line  of  the  turnpike 
from  Avon  to  Annville,  passing  through  the 
township  of  South  Annville,  and  in  front  of  the 
premises  of  the  plaintiff. 

The  bill  charges  that  the  rails  of  this  road 
were  laid  by  the  defendant  on  the  south  side  of 
the  turnpike  at  a  distance  of  seven  feet  from  the 
fences  of  the  land  owners  along  that  side  of  the 
turnpike;  that  in  front  of  the  premises  of  the 
plaintiff  the  grade  of  the  surface  was  raised  and 
a  perpendicular  embankment  or  wall,  made  of 
slag  and  stone,  built  near  the  south  side  of  the 
track,  on  which  the  rails  were  laid;  that  this  em- 
bankment, so  near  his  yard,  fence  and  gates, 
practically  and  seriously  obstructs  access  to  his 
gates  and  his  house,  and  renders  approach  thereto 
both  difficult  and  dangerous.  Upon  these  facts 
he  asks  that  the  defendant  may  be  enjoined  from 
operating  its  road  in  front  of  his  premises;  that 
it  be  required  to  remove  its  embankment,  ties, 
rails  and  fittings,  and  restore  the  surface  to  its 
former  condition ;  and  for  general  relief,  which 
means  such  relief  as  his  case  may  fairly  require. 

The  defendant  demurred,  thus  admitting  the 
facts,  and  denying  that  they  gave  the  plaintiff 
any  cause  of  complaint  in  a  Court  of  Equity. 
The  learned  Judge  of  the  Court  below  sustained 
the  demurrer  on  the  ground  that  as  it  appeared 
from  the  plaintiff's  bill  that  the  defendant's  rail- 
road was  completed  and  in  operation  before  the 
bill  was  filed,  the  plaintiff  was  estopped  by  his 
delay  from  alleging  that  he  was  unlawfully  in- 
jured by  the  change  of  grade.  The  injunction 
was  refused  and  the  bill  dismissed  for  this  rea- 
son. The  learned  Judge  said  that  the  delay  by 
the  plaintiff  was  fatal  to  him  and  that  he  had 
*'  lost  his  right  to  the  equitable  remedy  by  in- 
junction, and  since  his  bill  asks  for  no  other  re- 
lief it  would  be  a  waste  of  time  to  go  further  in- 
to the  matter." 

But  the  plaintiff  did  ask  for  other  relief  than 
by  injunction  against  the  operation  of  defendant's 
road.  He  asked  for  the  removal  of  the  embank- 
ment, and  the  restoration  of  the  surface  to  its 
original  condition.  He  also  asked  in  his  prayer 
for  general  relief,  for  whatever  form  of  relief  a 
chancellor  might  think  his  case  required. 

If  it  be  conceded  that  upon  final  hearing  he  | 


might  be  denied  the  injunction  because  of  laches, 
he  might  yet  be  entitled  to  relief  against  the 
mode  of  construction  adopted  by  the  defendant, 
and  to  such  restoration  of  the  former  grade  as 
might  be  necessary  to  restore  to  him  safe  and 
convenient  access  to  his  own  home. 

The  cases  cited  by  the  learned  Judge  upon  the 
subject  of  estoppel  are  not  applicable  upon  the 
facts  of  this  case,  unless  it  be  to  the  prayer  for 
an  injunction  against  the  operation  of  the  de- 
fendant's road.  But  the  specific  injury  com- 
plained of  is  the  embankment  and  its  effect  in 
obstructing  access  to  the  plaintiff's  house  and 
grounds.  This  is  alleged  to  be  an  unauthorized 
and  illegal  obstruction  maintained  by  the  de- 
fendant. The  demurrer  admits  this.  If  the  de- 
fendant was  encouraged  to  expend  money  in  the 
erection  of  the  embankment  by  the  words  or 
acts  of  the  plaintiff  a  question  of  estoppel  might 
be  raised:  Logan z^.  Gardner,  136  Pa.  588.  But 
if  the  defendant  erected  it  in  accordance  with  its 
general  plan  of  construction  without  regard  to 
the  wishes  or  conduct  of  the  plaintiff  then  no 
element  of  estoppel  exists  in  the  case  so  far  as 
this  subject  is  concerned.  If  the  fact  is  that  the 
defendant  was  invited  or  encouraged  to  erect 
this  embankment  by  the  plaintiff,  that  fact  must 
be  alleged  in  an  answer  and  sustained  by  proof. 
If  this  is  not  successfully  done  the  defendants 
must  justify  their  conduct  in  the  change  of  the 
grade  of  the  street,  and  thereby  obstructing  ac- 
cess to  the  premises  of  the  plaintiff  in  some  other 
manner,  or  remove  the  obstruction  in  such  man- 
ner as  the  Court  may  direct. 

The  decree  appealed  from  is  reversed,  the  re- 
cord remitted  and  the  defendant  is  ordered  to 
answer.  The  costs  of  this  appeal  to  be  paid  by 
the  appellee.  w.  c.  s. 


Jan.  '94,  389.  March  14,  1894. 

Sweet  V.  Williams. 

Execution — Priority  of  lien — Fi.fa. 

A  pluries  fi.  fa.  issued  and  duly  prosecuted  does  not 
lose  Its  priority  because  the  party  who  issued  it  had  pre- 
viously issued  a  fi.  fa.  and  an  alias  which  he  had  stayed. 

An  execution  will  not  be  postponed  for  the  &ult  of  the 
officer  who  should  have  carried  it  into  effect ;  his  procras- 
tination can  affect  the  creditor  only  when  the  latter  directs 
the  officer  not  to  proceed — ^mere  sufferance  will  not  bring 
about  a  postponement. 

Appeal  of  J.  T.  Sweet,  plaintiff,  fh)m  the  de- 
cree of  the  Common  Pleas  of  Bradford  County, 
distributing  a  fund  arising  from  the  sale  upon 
execution  of  property  of  Charles  Williams,  de- 
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The  facts  of  the  case  were  as  follows :  On  the 
3d  of  September,  1 891,  the  Towanda  Foundry 
Company  held  two  judgments  in  the  Common 
Pleas,  Bradford  County,  Nos.  775  and  776  Sep- 
tember term,  1891,  against  Charles  Williams, 
and  on  that  day  issued  respectively  writs  of  fi. 
fa.  thereon  to  Nos.  13  and  14  December  term, 
1891.  The  sheriff  on  these  writs  made  no  sale, 
but  did  levy  on  a  portion  of  the  same  property, 
by  a  sale  of  which  the  fund  in  dispute  was  made 
as  hereinafter  stated,  and  then  returned  the  writs 
by  order  of  the  plaintiff. 

On  the  3d  of  March,  1893,  the  Towanda 
Foundry  Company  issued  on  its  said  judgments 
respectively  writs  of  vend.  ex.  with  clause  of 
fi.  fa.,  Nos.  58  and  59  May  term,  1893,  on 
which  the  sheriff  made  no  levy,  but  sold  the 
property  mentioned  in  the  writs  and  also  other 
property  levied  on,  on  other  writs  as  hereinafter 
stated. 

On  the  6th  of  February,  1893,  J.  T.  Sweet 
held  a  judgment  in  said  Court  No.  309,  Decem- 
ber term,  1892,  against  the  said  Charles  Williams 
for  the  sum  of  I300,  and  on  that  day  issued  a 
plus.  fi.  fa.  on  it  to  No.  25  May  term,  1893,  by 
virtue  whereof  the  sheriff  on  the  6th  of  March, 
1893,  levied  upon  the  same  property  levied  upon 
in  September,  1891,  on  the  said  fi.  fas.  of  the 
Towanda  Foundry  Company  and  other  property 
of  the  defendant  never  levied  on,  on  any 
Towanda  Foundry  Company  writ,  and  adver- 
tised the  same  for  sale,  and  sold  the  same  March 
i4>  1893,  for  the  sum  of  I331, 1 200  of  it  being 
made  by  the  sale  of  property  levied  upon  in 
September,  1891,  on  the  foundry  company 
writs,  and  the  balance,  $131,  by  the  sale  of  other 
property  never  levied  upon  on  any  writ  of  the 
foundry  company.  The  entire  fund,  after  pay- 
ment of  costs  of  sale  and  audit  was  claimed  by 
J.  T.  Sweet  on  his  pluries  fi.  fa.,  and  also  by  the 
foundry  company  on  its  writs  of  vend.  ex. 

llie  foundry  company  admitted  that  it  made 
no  claim  to  the  fund  for  distribution  on  account 
of  a  lien  thereon  by  virtue  of  the  levy  on  said 
fi.  £as.  No.  13  and  14  Dec.  term,  1891,  but 
claimed  that  Sweet  by  his  action  postponed  his 
execution  to  that  of  its  writs.  The  only  evidence 
given  to  sustain  this  claim  of  the  foundry  com- 
pany was  the  writs  issued  by  Sweet  on  his  judg- 
ment. 

The  matter  was  referred  to  James  H.  Webb, 
Esq.,  as  auditor.  The  auditor  found  and  held 
that  the  Sweet  writ  was  the  first  lien,  and  that  it 
was  not  postponed  in  favor  of  the  foundry  com- 
pany writs,  and  decreed  the  fund  after  payment 
of  costs  to  Sweet. 

Exceptions  were  filed  by  the  Towanda  Foundry 
Company,  which  were  sustained  by  the  Court, 
Peck,  P.  J.,  and  the  fund  was  awarded  to  the 
exceptant.    J.  T.  Sweet  took  this  appeal. 


/.  McPherson  (E.  /.  Angle  with  him),  for 
appellant. 

Appellant  is  entitled  to  the  fund,  because  his 
writ  was  first  issued,  and  the  defendant's  per- 
sonal property  levied  upon  and  sold  by  the 
sheriff  upon  it,  and  there  is  no  evidence  to  post- 
pone it  to  the  subsequent  writs  of  the  appellee. 

If  a  plaintiff  gives  the  sheriff  orders  inconsis- 
tent with  the  command  of  his  writ,  or  does  any- 
thing evincing  his  intention  not  to  have  a  sale  of 
the  defendant's  property  upon  it,  the  legal  effect 
will  be  to  postpone  his  writ  in  favor  of  a  subse- 
quent one.  But  there  is  no  evidence  whatever 
in  the  case  that  the  appellant,  by  word  or  deed 
in  any  way  whatever,  interfered  with  the  sheriff 
in  his  execution  of  the  command  of  the  writ  on 
which  the  property  was  levied  and  sold.  The 
mere  fact  that  the  appellant  issued  two  prior 
writs  at  most  would  only  justify  an  inference 
that  he  issued  to  get  priority  of  lien  as  against 
other  creditors.  But  a  person  who  issues  a  writ 
for  the  purpose  of  obtaining  priority,  if  he  do 
not  interfere  with  the  sheriff  in  the  execution  of 
it,  will  not  be  postponed. 

Stroudsbnig  Bank's  Appeal,  126  Pa.  523. 
Landis  v,  Evans,  113  Pa.  332. 

If,  however,  the  appellant's  writ  be  regarded 
as  subsequent  to  the  appellee's,  still  the  appel- 
lant is  entitled  to  the  proceeds  of  the  sale,  be- 
cause the  sheriff  made  no  levy  on  the  appellee's 
writs. 

McClelland  v.  Slingluff,  7  W.  &  S.  134. 
Stroadsburg  Bank's  Appeal,  126  Fa.  523. 
Schuylkill  Co.'s  Appeal,  30  Id.  358. 

James  H,  Codding  (John  IV.  Codding  with 
him),  for  appellee. 

Instructions  to  the  sheriff  to  stay  proceedings, 
or  not  to  proceed  upon  an  execution,  or  which 
indicate  that  it  was  issued  not  for  the  purpose  of 
levy  and  sale,  but  for  the  purpose  of  lien,  and  to 
acquire  security  for  the  debt,  destroy  the  lien  as 
to  purchasers  and  subsequent  execution  credit- 
ors. 

Kent,  Santee  &  Co.'s  Appeal,  87  Pa.  167,  quoting 
Commonwealth  v,  Stremback,  3  Rawle,  341. 
Freeburger's  Appeal,  4  Wright,  244. 
Pary's  Appeal,  5  Id.  273. 
Stern's  Appeal,  64  Pa.  447. 

Our  contention  is,  that  while  the  clearly  dila- 
tory purpose  of  the  first  two  writs  is  not  to  be 
construed  as  affecting  the  validity  of  the  third 
writ  had  it  been  duly  prosecuted,  yet  the  fact 
that  no  levy  was  made  under  the  third  writ  un- 
til the  appellee's  executions  were  in  the  sheriff's 
hands,  is  to  be  construed  with  the  history  of  the 
original  and  alias  writs,  as  indicating  an  attempt 
to  hold  security  and  not  to  collect  the  debt. 

May  31,  1894.    McCoLLUM,  J.      The  fund 
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for  distribution  was  raised  by  a.  sheriffs  sale  of 
the  personal  property  of  Charles  Williams  against 
whom  the  Towanda  Foundry  Company,  appel- 
lee, held  two  judgments,  and  J.  T.  Sweet,  ap- 
pellant, held  one  judgment.  A  portion  of  the 
property  was  levied  upon  September  ii,  1891, 
on  writs  of  fieri  facias  on  the  appellee's  judg- 
ments, and  on  the  3d  of  March,  1893,  writs  of 
venditioni  exponas  were  issued  thereon.  On  the 
6th  of  February,  1893,  a  pluries  fi.  fa.  was  issued 
on  the  appellant's  judgment  and  by  virtue  of  it 
all  the  property  was  levied  on  and  sold.  The 
appellee  expressly  disclaims  any  priority  of  lien 
by  reason  of  the  levies  on  the  nth  of  Septem- 
ber, but  insists  that  the  whole  fund  is  applicable 
to  its  writs  issued  on  the  3d  of  March  because 
the  appellant  stayed  the  fi.  fa.  and  alias  fi.  fa  on 
his  judgment  and  the  sheriff  did  not  make  a  levy 
by  virtue  of  the  pluries  fi.  fa.  before  the  appel- 
lee's writs  came  to  his  hands. 

The  learned  auditor  concluded  that  the  evi- 
dence before  him  was  insufficient  to  warrant  a 
finding  that  the  pluries  fi.  fa.  was  issued  for  the 
purpose  of  lien  only,  and  he  accordingly  awarded 
the  fund  to  the  appellant ;  but  the  learned  Judge 
of  the  Court  below  being  of  opinion  that  such  a 
finding  was  demanded  by  the  evidence,  awarded 
the  fund  to  the  appellee. 

The  sheriflTs  returns  to  the  preceding  writs  on 
the  appellant's  judgment  constituted  the  only 
evidence  on  this  point.  From  these  returns  it 
appears  that  the  appellant  consented  that  the  first 
writ,  and  directed  that  the  second,  should  be  re- 
turned unexecuted.  But  how  did  this  consent  and 
direction  affect  the  lien  of  the  pluries  fi.  fa.?  At 
most  they  operated  as  a  stay  of  proceedings  on 
the  writs  to  which  they  related.  They  did  not 
authorize  an  inference  that  the  last  writ  was  for 
the  purpose  of  lien  only.  The  learned  counsel 
for  the  appellee  concede  this  in  their  brief  when 
they  say:  "Our  contention  is  therefore  that 
while  the  clearly  dilatory  purpose  of  the  first  two 
writs  is  not  to  be  construed  as  affecting  the  valid- 
ity of  the  third  writ  had  it  been  duly  prosecuted, 
yet  the  fact  that  no  levy  was  made  under  the 
third  writ  until  the  appellee's  executions  were  in 
the  sheriffs  hands,  is  to  be  construed  with  the 
history  of  the  original  and  alias  writs,  as  indic- 
ating an  attempt  to  hold  security  and  not  to  col- 
lect a  debt."  But  there  was  no  evidence  that 
the  appellant  interfered  by  word  or  act  with  the 
due  execution  of  the  pluries  fi.  fa.  It  was  a 
valid  writ  in  the  hands  of  the  sheriff,  and  his 
rights  and  duties  under  it  together  with  the  lien 
of  it  upon  the  property  of  the  defendant  were 
unaffected  by  the  returns  on  the  prior  writs,  or 
the  directions  of  the  appellant  in  respect  to 
them.  It  was  received  by  the  sheriff  on  the  6th 
of  February  and  it  was  returnable  on  the  first  of 
May.      By  virtue  of  it  the  sheriff  on  the  6th  of 


March  levied  on  all  the  property  on  which  it  be- 
came a  lien  when  he  received  it,  and  on  the  14th 
of  March  he  sold  the  same.  In  this  execution  of 
the  writ  considered  by  itself  there  was  nothing 
to  charge  the  appellant  with  a  misuse  of  it. 
Manifestly  when  the  pluries  fi.  fa.  was  received 
by  the  sheriff  it  became  a  lien  upon  the  property 
sold  by  virtue  of  it.  This  much,  as  we  have 
seen,  was  conceded  by  the  appellee. 

It  follows  that  the  lien  so  obtained  was  not 
postponed  to  subsequently  acquired  liens  unless, 
as  the  appellee  alleges,  the  appellant  interfered 
in  some  manner  with  the  execution  of  the  writ. 
The  burden  was  on  the  appellee  to  show  such 
interference.  It  was  not  presumed  from  the  al- 
leged delay  in  making  the  levy.  Affirmative 
proof  of  it  was  required.  **An  execution  will 
not  be  postponed  for  the  officer's  default.  His 
procrastination  even  by  the  sufferance  of  the 
creditor  is  not  fraudulent  per  se,  and  postpones 
only  when  the  creditor  directs  him  not  to  pro- 
ceed": McGinnis  v.  Prieson,85  Pa.  iii,  and 
cases  cited  therein.  We  summarize  our  conclu- 
sions on  this  branch  of  the  case  as  follows  :  The 
action  of  the  Appellant  in  staying  the  previous 
writs  did  not  postpone  the  lien  of  the  pluries  fi. 
fa.,  or  cast  on  him  the  burden  of  showing  that 
it  was  issued  for  the  purpose  of  collecting  his 
judgment.  Presumptively  it  was  so  issued. 
Prima  facie  it  was  a  lien  from  the  time  it  was 
received  by  the  sheriff,  and  in  order  to  postpone 
it  to  the  subsequent  writ  it  was  incumbent  on 
the  contesting  creditor  to  show  that  it  was  issued 
or  used  for  a  purpose  condemned  by  the  law. 
No  act  or  declaration  of  the  appellant  was  shown 
which  would  justify  an  inference  of  such  a  pur- 
pose. 

While  the  conclusions  above  stated  and  the 
concession  of  the  appellee  in  reference  to  the 
September  levies  render  it  unnecessary  to  con- 
sider the  other  questions  in  the  case  which  were 
discussed  by  the  counsel,  it  is  proper  to  note  that 
in  the  distribution  among  execution  creditors  of 
a  sum  of  money  realized  by  a  sale  of  personal 
property  the  money  must  be  appropriated  to 
the  writs  which  were  levied  on  it  or  the 
property  to  the  exclusion  of  the  writs  which 
were  not  so  levied:  McClelland  v.  Sling- 
luff,  7  W.  &  S.  134;  Schuylkill  Co's.  Appeal, 
30  Pa.  358,  and  Stroudsburg  Bank's  Appeal, 
126  Pa.  523.  Applying  this  principle  to  the  case 
before  us  and  relying  on  the  disclaimer  of  prior- 
ity founded  upon  the  September  levies,  we  are 
unable  to  discover  upon  what  ground  the  appel- 
lee can  claim  all  or  any  portion  of  the  fund,  in 
view  of  the  fact  that  its  writs  issued  March  3, 
1893,  were  not  levied  upon  the  property  or 
upon  the  money  realized  by  the  sale  of  it.  It 
may  be  that  the  levies  made  on  the  appellee's 
writs  on  the  nth  of  September,  1891,  were  suf- 
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ficient  as  against  the  defendant  to  support  the 
writs  of  venditioni  exponas,  issued  on  the  3d  of 
March,  1893,  t>ut  they  were  not  sufficient  to 
continue  the  lien  on  the  property  against  his 
subsequent  execution  creditors.  As  to  such 
creditors  it  was  clearly  postponed  by  the  arrange- 
ment under  which  the  writs  were  returned  levied 
and  the  defendant  in  them  was  allowed  eighteen 
months  in  which  to  make  payments  from  time  to 
time  on  account  of  them.  We  are  satisfied  there- 
fore that  the  appellee  lost  nothing  by  its  dis- 
claimer of  priority  by  virtue  of  these  levies. 

In  accordance  with  the  views  we  have  ex- 
pressed we  sustain  all  the  specifications  of  error. 

Decree  reversed  at  the  cost  of  the  appellee, 
and  record  remitted  to  the  Court  below  with 
directions  to  enter  a  decree  in  conformity  with 
this  opinion.  h.  b. 


Jan.  '94,  373.  March  14, 1894. 

Melick  V,  City  of  Williamsport. 

Constitutional  law — Remedial  legislation — To 
he  so  interpreted  as  to  be  made  effective — 
Classification  of  cities — Unconstitutional  Act 
of  May  24^  1887 f  P.  L.  204^Remedial  Acts 
of  Mc^  13  and  May  23^  i88p,  P,  L.  ip6  and 
277. 

Intolerable  confusion  having  been  the  effect  of  the 
inconstitntionality  of  the  Act  of  May  24,  1887,  P.  L. 
304,  the  Legislature  sought  to  supply  a  remedy  by  the 
Acts  of  May  13  and  May  23,  1889,  P.  L.  196  and  277 — 
the  former  being  intended  more  particularly  to  apply  to 
the  past,  while  the  later  provided  tor  the  future. 

As  the  true  intent  of  the  Act  of  May  13,  1889,  is  not 
in  the  least  doubt,  it  will  not  do  to  stick  in  the  letter  of 
its  terms.  It  specifies  ordinances  and  resolutions,  but  it 
also  declares  the  city  councils  under  the  Act  of  1887  to  be 
and  to  have  been  legally  constituted,  and  its  clear  purpose 
was  to  validate  municipal  action  based  on  the  Act  of  1887. 

Therefore  an  office  supposed  to  have  a  legal  existence 
under  the  Act  of  1887  was  legalized  by  the  Acts  of  1889. 
The  duties  which  the  incumbent  discharged  were  validated, 
and  so  was  his  claim  for  the  salary  appointed  for  the  ofHce 
by  councils. 

Appeal  of  H.  B.  Melick,  plaintiff,  from  the 
judgment  of  the  Common  Pleas  of  Lycoming 
County  in  favor  of  the  City  of  Williamsport, 
defendant,  on  case  stated. 

Assumpsit  to  recover  on  a  compromise,  agreed 
upon,  of  a  claim  for  services  rendered  by  plain- 
tiff as  city  assessor. 

The  facts  are  stated  in  the  opinion  of  Savidge, 
P.  J.,  specially  presiding,  which  was  as  fol- 
lows : — 

"At  the  February  election,  1888,  plaintiff  was 
elected  city  assessor  of  the  City  of  Williams- 
port. He  took  upon  himself  and  performed  the 
duties  of  the  supposed  office.  His  compensation 


was  fixed  by  ordinance  of  councils  at  ^250  per 
annum. 

''January  27,  1889,  the  Act  of  May  24,  1887^ 
creating  the  office  of  city  assessor,  was  declared 
by  the  Supreme  Court  unconstitutional.  Ayar's 
Appeal,  122  Pa.  266. 

''The  city  controller  refusing  to  sign  a  warrant 
for  his  salary,  plaintiff  threatened  suit,  where- 
upon a  compromise  ordinance  was  passed 
March  17,  1890,  providing  for  the  payment  of 
^125,  one-half  of  the  amount  originally  fixed. 
The  controller  declined  to  recognize  this  ordin- 
ance, and  plaintiff  brought  his  action  to  recover 
the  I125  with  interest. 

"  'An  unconstitutional  act  is  notalaw ;  it  con- 
fers no  right ;  it  imposes  no  duties ;  it  affords 
no  protection ;  it  creates  no  office ;  it  is  in  legal 
contemplation  as  inoperative  as  though  it  had 
never  been  passed :  *  Norton  v,  Shelby  County, 
118  U.  S.  425. 

"There  being  in  contemplation  of  the  law  no 
such  office  as  that  of  city  assessor,  plaintiff  was 
not  a  de  facto  officer.  A  de  facto  officer  is  one 
who  improperly  or  illegally  holds  an  office  hav- 
ing a  legal  existence.  Here  there  was  no  office, 
hence  there  could  be  no  officer,  and  the  ordin- 
ance providing  for  the  salary  was  illegal.  Munici- 
pal corporations  are  not  liable  for  services  per- 
formed by  an  officer  under  an  unconstitutional 
statute  :  Dillon  on  Municipal  Corporations,  Sec. 
230,  note  I. 

"Plaintiff,  however,  claims  by  virtue  of  the 
compromise  ordinance  of  March  17,  1890,  and 
insists  that  the  action  taken  by  councils  is  bind- 
ing upon  the  corporation. 

"Agreements  of  compromise  are  highly  fav- 
ored in  law  and,  when  within  the  scope  of  powers 
of  the  parties  to  them,  will  be  rigidly  enforced. 
But,  unfortunately  for  plaintiff,  the  compromise 
ordinance  was  in  contravention  of  the  Act  of 
Assembly.  Not  only  was  it  illegal,  but  had  the 
city  controller  countersigned  plaintifTs  warrant, 
he  would  have  been  guilty  of  a  misdemeanor. 

"The  Act  of  May  23,  1889,  P.  L.  277,  gov- 
erning cities  of  the  third  class,  of  which  Wil- 
liamsport is  one,  provides  Article  4,  sec.  5 : 
The  councils  shall  prescribe  by  ordinance  the 
number,  duties  and  compensation  of  the  officers 
and  employes  of  the  city,  and  no  payment  shall 
be  made  from  the  city  treasury,  or  be  in  any 
way  authorized  to  any  person  except  an  officer 
or  employ^  elected  or  appointed  in  pursuance  of 
law ;  and  no  ordinance  shall  be  passed  giving 
any  extra  compensation  to  any  office,  servant, 
employ^,  agent  or  contractor,  nor  providing  for 
the  payment  of  any  claim  against  the  city  with- 
out previous  authority  of  law ;  and  any  officer 
drawing  or  countersigning  any  warrant  or  pas- 
sing any  voucher  for  the  same,  or  paying  the 
same,  shall  be  guilty  of  a  misdemeanor.* 

Digitized  by  LjOOQIC 


40 


WEEKLY  NOTES  OF  CASES. 


"Plain  tiff  was  not  'An  officer  or  employ  6  elected 
or  appointed  in  pursuance  of  law.'  As  we  have 
seen  an  unconstitutional  act  'creates  no  office/ 
and  where  there  is  no  office  there  can  be  no  offi- 
cer. Nor  had  plaintiff's  claim  'previous  author- 
ity  of  law.' 

"The  compromise  ordinance  being  thus  for- 
bidden,  we  are  compelled  to  conclude,  with 
great  reluctance,  the  plaintiff  has  no  standing 
in  law  to  assert  his  claim,  and  judgment  is  en- 
tered for  the  defendant  for  costs." 

The  Court  after  a  re-argument  being  of  the 
same  opinion,  and  judgment  having  been  entered 
accordingly,  plaintiff  appealed,  assigning  as  error 
the  entry  of  judgment  for  defendant  and  the 
failure  to  enter  judgment  for  plaintiff. 

H.  C.  McCortnick  (with  him  S,  T.  McCor- 
mick  and  A.  W,  King),  for  appellant. 

If  the  contention  of  the  defendant  that 
although  the  city  ordinance  of  March,  1888,  is 
validated  by  the  Acts  of  1889  (as  they  are  ob- 
liged to  concede  under  Devers  v,  York  City,  150 
Pa.  208),  it  can  only  operate  upon  the  office  of 
city  assessor  where  it  is  subsequently  created  by 
a  valid  Act  of  Assembly,  then  curative  legisla- 
tion like  that  of  1889  could  never  be  effective. 

Donley  v.  City  of  Pittsburgh,  29  Weekly  Notes, 
362. 

The  city's  action  in  compromising  a  claim  to 
avoid  litigation  is  a  valid  and  enforceable  con- 
tract, and  the  plaintiff  may  recover  on  that 
ground. 

N,  M.  Edwards,  city  solicitor,  for  appellee. 

July  II,  1894.  Mitchell,  J.  The  effect 
of  the  unconstitutionality  of  so  important  a 
statute,  under  which  so  much  had  been  done,  as 
the  Act  of  May  24,  1887,  P.  L.  204,  dividing 
cities  into  classes,  was  as  said  in  Devers  z>.  York, 
150  Pa.  208,  intolerable  confusion,  and  the 
Legislature  when  it  addressed  itself  to  the  task 
of  providing  a  remedy,  intended  to  make  it  com- 
plete as  far  as  lay  in  its  power.  The  Act  of  13th 
May,  1889,  P.  L.  196,  therefore  declared  all  the 
existing  councils  "to  be  and  to  have  been  legally 
constituted  councils,"  and  all  their  ordinances 
and  resolutions  were  validated  and  declared  to 
be  in  full  force.  The  operation  of  the  Act  was 
intended  to  be  upon  the  past  even  more  than 
upon  the  future,  for  the  future  would  be  taken 
care  of  by  the  Act  of  23  May,  1889,  P*  L.  277, 
for  the  incorporation  of  cities  of  the  third  class, 
which  was  proceeding  on  its  legislative  passage 
pari  passu  with  the  other  Act.  But  the  past  re- 
quired a  special  and  additional  remedy,  and  that 
was  given  by  declaring  the  councils  to  have  been 
legal  and  their  ordinances  to  be  valid.  But  how 
can  an  ordinance  fixing  the  salary  of  an  officer 
be  valid  or  have  any  effect  as  to  the  past  unless 


there  was  an  office  to  which  it  could  apply  ?  To 
make  valid  the  ordinance  was  therefore  neces- 
sarily to  declare  that  for  the  purposes  and  to  the 
extent  of  what  had  been  done  under  it,  the 
office  must  be  treated  as  having  a  legal  existence. 

The  learned  Judge  below  thought  that  though 
the  ordinance  was  made  valid,  the  office  was  not 
created  until  the  passage  of  the  later  Act,  and 
therefore  not  being  in  existence  when  the  plain- 
tiff was  elected  the  ordinance  could  not  apply. 
The  strict  letter  of  the  Act  of  May  13  might 
countenance  this  view,  but  such  a  construction 
would  deprive  the  Act  of  the  greater  part  of  its 
intended  benefit.    It  is  not  merely  a  question  of 
this  office,  or  this  officer's  salary,  but  of  the 
whole  municipal  action.      If  there  was  legally 
no  assessor,  then  the  assessments  and  valuations 
of  property,  and  perhaps  the  taxes  paid  thereon, 
would  go  for  naught,  and  we  get  back  again  at 
once  to  the  confusion  meant  to  be  prevented. 
As  the  true  intent  of  the  statute  is  not  in  the 
least  doubt,  it  will  not  do  to  stick  in  the  letter 
of  its  terms.     It  specifies  ordinances  and  resolu- 
tions, but  it  also  declares  the  councils  to  be  and 
to  have  been  legally  constituted,  and  its  whole 
tenor  makes  clear  its   purpose  to  validate  all 
municipal  action  based  on  the  Act  of  1887,  and 
to  declare  that  if  it  would  have  been  valid  under 
that  Act,  it  shall  be  treated  as  if  valid  now.  The 
plaintiff  was  elected  in  February,  1888,  to  an 
office  supposed  to  have  a  legal  existence,  and  to 
which  a  salary  attached  by  virtue  of  an  ordin- 
ance having  all  the  forms  in  law.  He  performed 
the  duties  of  the  office  and  would  have  been  en- 
titled to  the  salary,  but  that  both  office  and  or- 
dinance failed  together  by  the  failure  of  the 
statute  on  which  they  rested.    The  Legislature 
immediately  validated  the   ordinance   and  re- 
stored the  office  by  the  Acts  of  May  13  and  May 
23,  1889.    The  result  was  to  make  legal  what 
before  had  only  the  appearance  of  legality.    As 
said  in  Devers  v.  York,  supra,  "the  order  of 
dates  of  the  two  statutes  is  entirely  immaterial. 
They  are  parts  of  the  same  legi^tive  effort  to 
repair  the  mischief  which  the  invalidity  of  the 
previous  Act  had  brought  about,  and   to  ratify 
ever)rthing  that  had   been  done  under  it,  as 
broadly  and  as  conclusively  as  if  it  had  been 
legally  authorized  in  the  first  instance." 

The  principles  on  which  that  case,  and  Donley 
V.  Pittsburgh,  147  Pa.  348,  were  decided,  are 
applicable  to  the  present  case  and  control  its 
decision. 

Judgment  reversed,  and  judgment  is  now  en- 


tered for  plaintiff. 


J.  D.  B.,  jr. 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


41 


Jan.  '94, 104.  May  16,  1894. 

In  re  Borough  of  Columbia. 
Appeal  of  County  of  Lancaster  et  al. 

fudiciai  proceedings — Measures  of  a  public 
character — Notice — Division  of  borough  into 
wards — Irregularity — Acts  of  May  14, 1874^ 
and  May  10,  1878. 

h  is  elementary  law  that  those  interested  in,  or  affected 
hf  a  judicial  proceeding  should  have  proper  and  timely 
notice  thereof;  and  if  the  kind  of  notice  to  be  given,  etc., 
is  oot  prescribed  by  statute  it  is  the  duty  of  the  Court  in 
vhich  the  proceeding  is  inaugurated  to  direct  either  by 
standing  rule  or  special  order  the  kind  of  notice,  etc., 
that  should  be  given. 

Commissioners  were  appointed  under  the  Act  of  May 
14, 1874,  and  its  supplement  of  May  10,  1878,  P.  L.  51, 
to  inquire  into  the  propriety  of  granting  the  prayer  of  a 
petition  of  citizens  of  the  borou^  of  Columbia  to  divide 
the  borough  into  wards.  No  provision  was  made  in  the 
order  as  to  the  notice  to  be  given.  The  commissioners 
^Qsed  small  hand  bills  to  be  posted  in  ten  or  twelve  of 
the  hotels,  saloons,  etc.,  of  the  borough,  which  contained 
abont  twelve  thousand  inhabitants,  and  in  which  daily 
and  weekly  neinrspapers  were  published.  The  report  of 
the  commissioners  recommending  a  division  of  the 
borough  into  nine  wards  having  been  confirmed  by  the 
Court: 

Me/d,  that  the  proceedings  were  void  for  lack  of  notice 
and  should  be  set  aside. 

The  petition  was  for  a  division  into  "wards."  The  or- 
der to  the  commissioners  was  to  the  effect  that  if  they 
deemed  such  division  necessary  for  the  convenience  of  the 
inhabitants  they  should  make  a  plot  or  draft  of  the  pro- 
posed new  "election  districts :" 

Held,  careless  and  erroneous  practice. 

Appeal  of  the  County  of  Lancaster  and 
llobert  S.  Conklin,  an  inhabitant  of  the  Borough 
of  Columbia,  from  the  decree  of  the  Quarter 
Sessions  of  Lancaster  County,  dividing  the 
Borough  of  Columbia  into  nine  wards  and  nine 
election  districts. 

At  a  Court  of  Quarter  Sessions  held  January 
^i>  18931  ^  petition  of  freeholders,  residents  of 
the  Borough  of  Columbia,  in  said  county,  was 
presented,  asking  the  Court  to  appoint  three  im- 
partial  men  to  inquire  into  the  propriety  of  di- 
viding the  Borough  of  Columbia  into  wards  to 
suit  the  convenience  of  the  inhabitants  thereof, 
according  to  the  provisions  of  the  Act  of  As- 
sembly. On  January  23,  1893,  the  Court 
ai^inted  commissioners  to  inquire  into  the  pro- 
priety of  granting  the  prayer  of  the  petitioners. 
Subsequently  an  order  was  issued  to  the  commis- 
aoners  which  directed  them  to  inquire  into  the 
I^opriety  of  granting  the  prayer  of  the  peti- 
tioners, "and  if  they,  or  any  two  of  them,  shall 
be  of  opinion  that  such  division  is  necessary  for 
the  convenience  of  the  inhabitants  thereof,  shall 
toake  a  plot  or  draft  of  the  proposed  new  elec- 
tion district  or  districts,  if  the  same  cannot  be 


fully  designated  by  natural  lines  or  boundaries ; 
all  of  which  they,  or  any  two  of  them,  shall  re- 
port to  the  next  Court  of  Quarter  Sessions,  to- 
gether with  their  opinion  of  the  same.'* 

At  the  April  Sessions,  1893,  the  commis- 
sioners made  their  report,  but  failed  to  state 
their  "opinion  of  the  expediency  and  propriety 
of  a  division,**  though  they  reported  in  favor  of  , 
dividing  the  borough  into  nine  wards.  Theorder 
to  the  commissioners  contained  no  direction  to 
them  as  to  the  character  of  the  notice  to  be 
given  by  them  of  the  time,  place  and  purpose  of 
their  meeting.  Their  report  showed  that  they 
gave  notice  by  hand-bills  posted  in  ten  or  twelve 
hotels  and  saloons  in  the  borough.  This  report 
of  the  commissioners  was  subsequently  confirmed 
absolutely  by  the  Court  on  August  24,  1893, 
and,  on  October  25,  1893,  the  Court  in  a  decree 
by  Brubaker,  J.,  fixed  the  polling  places  in  the 
nine  wards  into  which  the  borough  was  divided 
by  report  of  the  commissioners.  Subsequently 
an  appeal  was  taken  by  the  County  of  Lancaster 
and  Robert  S.  Conklin,  an  inhabitant  of  the 
Borough  of  Columbia,  from  the  decree  of  the 
Court  confirming  the  report  of  the  commis- 
sioners dividing  the  borough  into  nine  wards 
and  nine  election  districts.  The  errors  assigned 
were  confirming  the  report  of  the  commissioners 
and  dividing  the  borough  into  nine  wards  and 
nine  election  districts. 

y.  Hay  Brown  and  W,  F.  Beyer  (with  them 
George  A,  Lane,  county  solicitor,  and  W,  U^ 
Jlensel,  for  appellants. 

The  petition  was  for  a  division  into  "wards," 
the  order  referred  to  "election  districts."  This 
is  the  first  fatal  defect  in  the  proceedings. 

In  re  Bethel  Township,  I  Pa.  97. 

In  re  Shamokin  Borough,  6  P.  C.  C  R.  ^73. 

Brown  v,  Fowzer,  1 14  Pa.  446. 

The  second  is  the  failure  to  prescribe  proper 
notice  in.  the  order  of  the  Court  and  the  ade- 
quacy of  the  notice  given. 

In  re  Gettysburg,  90  Pa,  355. 

Brown  z'.  Fowzer,  .mi^ra. 

In  re  Dickson  City  Borough,  3  Lane.  L.  R.  179. 

The  third  is  the  failure  of  the  commissioners 
to  report  their  opinion  of  the  expediency  of  the 
division. 

In  re  Harrison  Township,  5  Pa.  447. 

Charles  /.  Landis  (with  him  C,  C,  Kauff- 
man,  W,  T.  Brown  and  William  B.  Given^  for 
appellees. 

No  exceptions  were  filed  to  the  report  of  the 
commissioners  in  the  Court  below.  They  can 
not  for  the  first  time  be  exhibited  in  the  Supreme 
Court. 

In  re  Road  in  Collins  Township,  36  Pa.  85. 
In  re  Road  in  Verona  Borough,  21  Weekly  Notes, 
534. 

Digitized  by  LjOOQIC 


42 


WEEKLY  NOTES  OF  CASES. 


In  re  Walnut  Street,  Lancaster  City,  31   Leg.  Int. 
332.' 
The  order  to  the  commissioners  conformed  to 
the  law  in  all  respects  except  in  the  accidental 
verbal  substitution  of   "election  districts"  for 
"wards."    The  two  are  in  fact  synonymous. 
Act  May  to,  1878,  P.  L.  51. 

The  notice  given  was  signed  by  the  clerk  of  the 
Quarter  Sessions  and  set  forth  the  time,  place 
and  purpose  of  the  meeting.  It  was  served  on 
the  chief  burgess  twenty  days  before  the  meet- 
ing ;  was  posted  in  ten  of  the  most  public  places 
of  the  borough ;  and  service  of  it  was  accepted 
by  the  county  commissioners,  who  are  now  here 
as  appellants.  There  could  have  been  no  fuller 
notice  by  direction  of  the  Court. 

The  points  raised  by  appellants  are  purely  tech- 
nical. 

July  12,  1894.  Sterrett,  C.  J.  It  is  of 
the  first  importance  in  proceedings  such  as  this, 
that  proper  public  notice  of  the  time,  place  and 
purpose  of  the  commissioners*  meeting,  etc.,  be 
so  given  that  it  will  be  likely  to  reach  every  per- 
son who  is  or  may  be  interested  therein.  Any- 
thing short  of  this,  is  sure  to  be  unjust  to  indi- 
viduals and  detrimental  to  the  public  interest. 
True,  the  Acbis  silent  on  the  subject  of  notice, 
but  as  was  well  said  in  Brown  v.  Fowzer,  114 
Pa,  446,  451,  "proper  notice  of  the  proceedings 
should  be  directed  by  the  Court  on  the  filing  of 
the  petition,  and  the  character  of  the  notice  to 
be  given  should  be  embodied  in  the  order.  The 
report  should  certify  specially  what  notice  was 
given,  so  that  it  may  appear  on  the  face  of  the 
proceedings  that  the  order  of  Court  has  been 
complied  with.  The  powers  conferred  by  the 
Act  are  of  a  public  and  important  character,  and 
all  parties  interested  ought  to  have  an  opportun 
ity  to  be  heard,  and  such  opportunity  can  best 
be  obtained  by  an  adequate  notice  so  given  as  to 
reach  most  effectively  the  various  parties."  It 
is  elementary  law  that  those  interested  in  or 
affected  by  a  judicial  proceeding  should  have 
proper  and  timely  notice  thereof;  and  if  the 
kind  of  notice  to  be  given,  etc.,  is  not  prescribed 
by  statute  it  is  clearly  the  duty  of  the  Court  in 
which  the  proceeding  is  inaugurated  to  direct 
either  by  standing  rule  or  special  order  the  kind 
of  notice,  etc.,  that  shall  be  given. 

In  this  case,  on  presentation  of  the  petition, 
commissioners  were  appointed  without  any  order 
or  provision  whatever  as  to  notice.  The  order 
issued  to  them  is  not  only  silent  as  to  the  char- 
acter of  the  notice  to  be  given  by  them  of  the 
time,  place  and  purpose  of  their  meeting,  but  it 
directs  that  "if  they  or  any  two  of  them  shall  be 
of  opinion  that  such  division  is  necessary  for  the 
convenience  of    the    inhabitants  thereof,  they 


shall  make  a  plot  or  draft  of  the  proposed  new 
election  district  or  districts,  if  the  same  cannot 
be  fully  designated  by  natural  lines  or  bound- 
aries," etc.  This  substitution  of  "election  dis- 
tricts" for  "new  wards"  doubtless  occurred,  as 
has  been  suggested,  by  rising  the  wrong  blank 
form;  but,  that  is  a  very  unsatisfactory  excuse 
for  the  careless  and  erroneous  practice  which  has 
characterized  this  proceeding. 

As  appears  by  their  report,  the  commissioners, 
prompted  perhaps  by  their  own  conviction  of 
the  necessity  for  notice  of  some  sort,  caused 
small  hand-bills  to  be  posted  in  ten  or  twelve  of 
the  hotels,  saloons,  etc.,  of  the  borough.  So  far 
as  appears,  no  other  attempt  was  made  to  notify 
the  people  of  the  proceeding  in  which  they  were 
all  more  or  less  interested.  It  is  needless  to  say, 
that  for  a  borough  of  about  twelve  thousand  in- 
habitants,  with  daily  and  weekly  newspapers  cir- 
culating in  their  midst,  such  notice  as  was  giv'en 
was  wholly  insufficient.  Such  irregular  and 
erroneous  proceedings  cannot  be  sustained. 

Petition  dismissed  and  all  proceedings  there- 
under reversed  and  set  aside.         j.  d.  b.,  jr^ 


Jan.  *94, 308.  Fcbmary  22, 1894* 

Larkin  v.  The  City  of  Scranton. 

Roadlcnu — Eminent  domain — Measure  of  dam^ 
ages  —  Jurisdiction  —  When     objection     to 

waived. 

Where  land  is  taken  for  a  public  road  by  a  city,  which 
has  notice  of  the  appointment  of  the  viewers,  of  their  re- 
port, and  of  the  plaintift's  appeal,  and  pleads,  without  ob- 
jection, to  the  issue  framed  on  the  appeal,  it  is  too  late 
for  the  city  to  raise  the  question  of  jurisdiction  by  a 
point  presented  upon  the  trial. 

Where  land  is  taken  for  public  use,  the  measure  of 
damages  is  the  difference  between  the  market  value  be- 
fore and  after  the  improvement ;  and  it  is  error  to  allow 
the  jury  to  consider  the  cost  of  replacing  buildings  in- 
jured by  the  taking,  as  an  independent  item  of  damage. 

Dawson  v.  The  City  of  Pittsburg,  34  Weekly 
Notes,  69,  followed.  • 

In  an  action  for  damages  for  taking  land  for  public  use, 
the  Court  charged  the  jury  that  the  land  was  taken  abso- 
lutely from  the  owner  and  vested  in  the  municipality  tak- 
ing it  for  all  time;  and  further  told  them  to  consider  as  a 
separate  item  of  damage  the  cost  of  replacing  buildings 
injured  by  the  taking,  entirely  independently  of  the  ques- 
tion of  the  value  of  the  property  taken : 

Held^  to  be  error. 

Appeal  of  the  City  of  Scranton,  defendant, 
from  the  judgment  of  the  Common  Pleas  of 
Lackawanna  County,  upon  an  issue  of  tresp>ass, 
[  framed  by  the  Court,  upon  an  appeal  by  Michael 
1  Larkin  from  an  award  of  damages  by  viewers 
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fcnrland  taken  in  widening  West  Lackawanna 
avenncy  in  the  City  of  Scranton. 

Upon  the  trial  before  Smith,  J.,  the  following 
facts  appeared :  Michael  Larkin,  the  plaintiff, 
was  the  owner  of  a  lot  of  land  on  the  south  side 
of  West  Lackawanna  avenue,  in  the  City  of 
Scranton,  seventy-five  feet  wide  in  front  and 
eighty-seven  feet  deep.  Until  1890  West  Lacka- 
wanna avenue  was  only  thirty  feet  wide  in  front 
of  plaintiff's  property  and  for  two  or  three  blocks 
adjoining  it.  There  was  a  six  foot  sidewalk  on 
the  north  side  and  a  twenty-four  foot  roadway. 

By  ordinance  approved  August  26,  1890,  the 
dty  widened  the  street  to  the  width  of  forty-two 
feet  by  taking  twelve  feet  off  the  front  of  the 
lots  on  the  south  side  of  the  avenue ;  locating  a 
six  foot  sidewalk  on  that  side  and  increasing  the 
width  of  the  roadway  to  thirty  feet.  All  but 
three  of  the  owners  of  property  taken  released 
any  claims  for  damages.  Bonds  were  tendered 
and  filed  in  Court  to  secure  the  damages  of  these 
^ree,  of  whom  the  plaintiff  was  one ;  and  the 
dty  went  on  and  appropriated  the  land.  Upon 
petition  of  the  plaintiff  viewers  were  appointed 
to  assess  his  damages ;  from  their  award  he  ap- 
pealed, of  all  of  which  the  city  had  notice,  and 
at  his  request  the  Court  framed  an  issue  in  tres- 
pass upon  which  the  trial  was  had  without  objec< 
tion  by  the  city. 

The  defendant  submitted,  inter  aiia,  the  fol 
lowing  point : — 

2.  The  damages  and  benefits  from  the  widen- 
ing  of  West  Lackawanna  avenue,  not  having 
been  first  ascertained  by  viewers  appointed  in 
accordance  with  the  provisions  of  the  Act  of 
May  23,  1889,  Article  XIV.,  the  Court  had  no 
jurisdiction  of  this  appeal,  and  the  verdict  must 
be  for  the  defendant. 

Answer.  I  refuse  this  point,  and  submit  the 
case  to  you  to  determine  from  all  the  evidence 
whether  the  plaintiff  has  suffered  damages  by 
reason  of  this  taking,  and  if  so,  to  what  extent, 
and  you  will  so  find  by  your  verdict. 

The  Court  charged  the  jury,  inter  alia,  as 
follows: — 

**The  fact  that  Mr.  Larkin  owned  a  lot  of  land 
fronting  on  West  Lackawanna  avenue,  in  this 
city,  having  seventy-five  feet  frontage  on  that 
avenue,  and  that  a  strip  of  twelve  feet  along 
that  avenue  was  taken  by  the  city,  for  public 
purposes,  is  admitted.  It  is  taken  by  virtue  of 
the  power  of  eminent  domain,  vested  in  this 
city,  and  to  be  exercised  by  the  city  when  the 
public  needs  require  it.  [That  strip  of  land, 
containing  900  feet,  is  taken  absolutely  from  Mr. 
Larkin ;  the  title  to  it  is  taken  from  him,  and 
vested  in  the  city  of  Scranton  by  virtue  of  this 
proceeding  for  all  time.]  .... 

*•  [There  is  testimony  uncontradicted  that  there 
was  a  stone  structure  there,  used  by  Mr.  Larkin 


and  his  sons  in  their  trade,  that  a  part  of  it  was 
cut  away.  The  city  engineer  testifies  himself 
that  he  fixed  the  line  which  severed  a  part  of 
that  building,  and  took  the  ground  upon  which 
it  was  into  the  city  limits.  You  have  also  the 
right  to  consider  the  condition  of  the  property 
in  the  rear  of  that  building,  in  determining  what 
it  would  require  to  place  it  in  such  a  convenient 
position  as  it  was  before,  and  that  consideration 
may  be  entirely  independent  of  the  question  of 
the  value  of  the  property,  which  the  city  admits 
it  has  taken  for  public  purposes.]'* 

Verdict  for  the  plaintiff  for  I1400,  and  judg- 
ment thereon.  Whereupon  the  defendant  took 
this  appeal,  assigning  for  error  the  refusal  of  its 
point  as  above,  and  the  portions  of  the  charge 
given  above  in  brackets. 

James  ff.  Torrey^  city  solicitor,  for  appel- 
lant. 

The  language  of  the  Court  was  calculated  to 
mislead  the  jury  as  implying  a  complete  and 
absolute  divesture  of  the  plaintiff's  title  and  in* 
terest  in  the  land. 

Wilson  V.  City  of  Scranton,  141  Pa.  62 1« 
Elliott  on  Roads,  172. 
Lance's  Appeal,  55  Pa.  16. 
Lewis  V. /ones,  i  Id,  337. 
Lyonv.  Gormley,  53  Id.  261. 

It  was  error  to  allow  the  jury  to  consider  the 
cost  of  restoration  as  a  separate  item  of  dam- 
ages. 

Chambers  v.  South  Chester,  28  Weekly  Notes, 

249. 
R.  R.  Co.  V.  McGoskey,  no  Pa.  436. 

The  plaintiff  had  viewers  appointed  to  assess 
his  individual  damages  caused  by  the  widening 
of  a  street,  and  there  is  no  statute  which  war- 
rants the  appointment  of  viewers  for  such  a  pur- 
pose. The  Court  was  therefore  without  juris- 
diction, and  the  proceedings  are  void. 

Act  of  May  23,  1889,  P.  L.  314. 
Lewis  on  Eminent  Domain,  {  603. 
Zack  V,  Penn.  Railroad,  25  Pa.  394. 
Reitenbaugh  z/.  R.  R.,  21  Id.  100. 

W,  H,  Jessups  {Alfred  Hand  y9\\h  him),  for 
appellee.. 

The  City  of  Scranton  having  joined  issue  be- 
fore the  jury  can  not  now  except  to  the  juris- 
diction of  the  Court. 

Wilson  V.  The  City  of  Scranton,  141  Pa.  621. 

July  II,  1894.  Mitchell,  J.  The  statement 
in  the  charge  that  "the  strip  of  land  is  taken 
absolutely  from  Mr.  Larkin ;  the  title  to  it  is 
taken  from  him  and  vested  in  the  city  of  Scran- 
ton by  virtue  of  this  proceeding,  for  all  time,'^ 
was  probably  inadvertent,  but  it  was  unfortunate, 
for  although  it  may  not  have  substantially  affected 
the  amount  of  damages,  yet  we  cannot  say  that 
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it  did  not  do  so.  It  bore  directly  on  that  sub- 
ject; and  was  clear  technical  error:  Wilson  r^. 
Scranton,  141  Pa.  621. 

The  charge  was  also  unfortunate  in  the  expres- 
sion in  reference  to  the  stone  building  that  the 
jury  "have  also  the  right  to  consider  the  condi- 
tion of  the  property  in  the  rear  of  that  building 
in  determining  what  it  would  require  to  place  it 
in  such  convenient  position  as  it  was  before,  and 
that  consideration  may  be  entirely  independent 
of  the  question  of  the  value  of  the  property 
which  the  city  admits  it  has  taken  for  public 
purposes."  The  last  clause  of  this  sentence 
might  easily  lead  the  jury  to  suppose  that  they 
should  assess  the  cost  of  replacing  the  building 
as  a  separate  and  independent  element  of  the 
damages.  It  was  an  item  for  consideration,  but 
only  as  a  part  of  and  in  clear  and  complete  sub- 
ordination  to  the  general  criterion,  the  differ- 
ence in  market  value  between  the  plaintiflPs 
whole  property  before  the  taking,  and  what  re- 
mained to  him  after  it.  The  distinction,  and 
the  proper  use  of  such  incidental  evidence,  are 
fully  explained  in  Dawson  v.  Pittsburg,  159  Pa. 

The  objection  to  the  jurisdiction  raised  in  the 
third  assignment  of  error  need  not  be  considered. 
It  comes  too  late.  The  city  had  notice  of  the 
appointment  of  the  viewers,  of  their  report,  and 
of  the  plaintifTs  appeal,  and  when  the  issue  was 
framed  on  the  appeal,  the  city  pleaded  to  it 
without  objection.  As  in  Wilson  v,  Scranton, 
141  Pa.  621,  and  Ogden  v.  Philadelphia,  143 
Pa.  430,  the  subject  matter  was  one  within  the 
general  jurisdiction  of  the  Court,  and  the  parties 
by  their  conduct  had  waived  the  right  to  object 
that  they  were  not  properly  before  it. 

Judgment  reversed  and  venire  de  novo 
awarded.  s.  h.  t. 


Jan.  '94,  225.  May  9,  1894. 

Hague  V.  Hague,  et  al. 

Will^Deed— Estate  conveyed  by  ''to  S.  and 
children'  * —  Construction, 

I.  S.  made  a  deed  conve3ring  to  S.  J.  H.  and  her  chil- 
dren in  fee  a  certain  tract  of  land,  and  by  his  will  directed 
a  delivery  by  his  executors  of  this  deed  to  the  said  S.  J.  H. 

Held,  that  S.  J.  H.  took  a  life  estate  with  remainder  to 
her  children. 

Shirlock  v,  Shirlock,  5  Pa.  367,  overruled. 

Appeal  of  Jeffries  Hague  and  Sarah  Jane  his 
wife,  plaintiff,  from  the  decree  of  the  Common 
Pleas  of  Fayette  County  sitting  in  Equity,  entered 
on  a  hearing  on  a  bill  and  answer  on  a  bill  in  equity 
to  quiet  title,  wherein  Torrence  Hague,  Mary  M. 


Hague,  Snyder  A.  Hague,  William  B.  Hague, 
Edward  W.  Hague,  Leanna  D.  Hague  and  Faith 
Hague,  were  defendants. 

The  bill  alleged  that  the  plaintiffs  were  father 
and  mother  of  the  defendants;  that  the  said  Sarah 
Jane  Hague  was  the  daughter  of  James  Shoaf, 
Sr.,  who  by  his  last  will  and  testament  dated  14th 
June,  1 88 1,  duly  proved  and  registered,  directed 
his  executor  therein  named  to  deliver  to  the  said 
Sarah  Jane  Hague  "a  deed  of  conveyance  for 
thirty-three  acres  and  one  hundred  and  thirteen 
perches  of  land,  immediately  after  the  death  of 
my  wife  or  at  any  time  she  may  cease  to  be  my 
widow";  the  deed  was  dated  June  15, 1881,  and 
was  in  the  possession  of  testator  from  the  day 
of  the  date  of  the  deed  until  the  day  of  his 
death,  July  3,  1881 ;  that  by  this  deed,  which 
was  not  recorded,  the  testator  had  granted  and 
conveyed  unto  the  said  Sarah  Jane  Hague  and 
her  children  in' fee  a  certain  tract  of  land  in  Fay- 
ette County,  Pennsylvania,  described  therein  as 
follows,  etc.;  that  at  the  date  of  the  execution 
and  acknowledgment  of  said  deed  the  first  named 
defendants  were  in  esse,  and  the  last  four  named 
were  bom  after  the  death  of  testator ;  that  **under 
the  said  deed  of  conveyance  your  oratrix  the  said 
Sarah  Jane  Hague  and  her  said  children,  Tor- 
ence  L.,  Mary  M.,  and  Snyder  R.,  took  the  title 
in  fee  simple  to  the  said  real  estate  as  tenants  in 
common  in  the  proportions  of  one-fourth  each, 
and  the  said  Sarah  Jane  Hague  is  now  in  posses- 
sion of  the  said  real  estate,  as  tenant  of  the  wid- 
ow  of  the  said  testator ;  that  notwithstanding  the 
premises  the  said  William  B.,  Edward  W.,  I^- 
na  D.,  and  Faith,  claim  an  interest  in  said  real 
estate  under  the  said  deed  and  will  and  assert 
title  to  said  land,  alleging  that  said  deed  and  will 
created  an  interest  in  the  same  in  them  and  there- 
by creating  a  cloud  upon  the  title  to  the  said  real 
estate  and  preventing  the  said  tenants  in  common 
from  making  sale  of  the  same ;  and  that  your 
orators  being  in  possession  of  said  land  are  with- 
out remedy  at  law  and  therefore  need  equitable 
relief  as  follows:  (i)  That  your  Honors  will 
construe  the  said  last  will  and  testament  and  the 
said  deed  and  define  the  rights  and  interests 
thereunder  of  the  parties  to  the  bill  of  complaint; 
(2)  That  your  Honors  will  make  a  decree  quiet- 
ing the  said  title  in  the  said  Sarah  Jane  Hague, 
Torrence  L.,  Mary  M.,  and  Snyder  R.,  and  de- 
claring that  the  said  William  B.,* Edward  W., 
Leanna  D.,  and  Faith,  have  no  interest  in  said 
real  estate  or  title  to  the  same ;  {3)  That  the  said 
William  B.,  Edward  W.,  Leanna  D.,  and  Faith 
may  by  injunction  be  restrained  from  asserting 
any  title  to  or  interest  in  said  land ;  (4)  That 
your  Honors  will  grant  unto  your  orators  such 
other  and  further  relief  as  to  your  Honors  may 
seem  meet  and  as  the  exigencies  of  the  case  may 
require." 
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Defendant's  answer  admitted  the  facts  set  forth 
in  all  the  paragraphs  of  the  plaintiffs  bill  except 
those  set  forth  in  the  sixth,  and  alleged  that  under 
the  said  will  and  deed  of  James  Shoaf^  Sr. ,  Sarah 
Jane  Hague  took  but  a  life  estate  in  said  tract  of 
land  subject  to  the  life  estate  of  her  mother, 
Malinda  Shoaf,  and  that  the  fee  passed  to  all  the 
said  defendants  and  any  children  who  may  here- 
after be  born  to  the  said  Sarah  Jane  Hague,  share 
and  share  alike. 

The  master  to  whom  the  bill  and  answer  were 
referred,  W.  A.  Hogg,  Esq.,  found  as  a  matter 
of  law  that  Sarah  Jane  Hague,  plaintiff,  took  an 
estate  for  life  in  the  land,  with  remainder  to  her 
children,  subject  to  the  estate  granted  by  dece- 
dent to  his  widow,  Malinda  Shoaf. 

The  plaintiff  excepted  to  the  master's  finding, 
and  the  Court  below  overruled  the  exceptions 
and  confirmed  the  report.  The  plaintiff  took  this 
appeal  and  assigned  for  error  the  action  of  the 
Court  in  overruling  the  exceptions  and  confirm- 
ing the  master's  report. 

W,  G.  GuiUr^  for  appellants. 

The  language  of  the  deed,  both  in  the  convey- 
ance clause  and  in  the  habendum,  clearly  shows 
that  Sarah  Jane  Hague  and  her  children  in  esse 
at  the  time  of  testator's  death  took  the  land  as  ten- 
ants in  common  in  fee. 

Shirlock  v,  Shirlock,  5  Bar.  367. 
Hamilton  v.  Pitcher,  53  Mo.  334. 

Samuel  Ewing,  for  appellees. 

May  21,  1894.  Green,  J.  Although  the 
grantees  in  the  deed  are  designated  as  '^  Sarah 
Jane  Hague  and  her  children,"  which  if  the  chil- 
dren were  strangers  would  constitute  them  all 
tenants  in  common,  it  must  be  admitted  that  the 
weight  of  authority  holds  the  mother  to  be  only 
a  tenant  for  life.  Shirlock  v.  Shirlock,  5  Pa.  367, 
which  held  the  mother  and  children  to  be  tenants 
in  common,  has  never  been  followed,  and  has 
been  several  times  questioned  and  departed  from 
in  subsequent  cases,  and  cannot  now  be  regarded 
as  authority. 

In  Coursey  v.  Davis,  46  Pa.  25,  the  subject  was 
fully  considered  in  an  elaborate  opinion  by  Mr. 
Justice  Read,  in  which  the  ruling  in  Shirlock  v, 
Shirlock  was  distinctly  repudiated.  The  words 
of  the  grant  in  Coursey  v.  Davis  were,  *'To  the 
said  Mildred  Ann  Davis  and  her  children  exclu- 
sively, and  their  heirs  and  assigns,  to  have  and  to 
hold  the  premises  to  the  said  Mildred  Ann  Davis, 
and  to  her  children  exclusively  and  their  heirs 
and  assigns,"  and  we  held  that  these  words  vested 
in  Mildred  Ann  Davis  a  life  estate  only,  with  re- 
version in  fee  to  her  children  as  a  class,  so  that 
those  in  being  at  the  date  of  the  deed,  as  well  as 
those  subsequently  born,  would  be  entitled  to 
take  in  the  distribution,  on  the  termination  of  the 
life  estate  at  her  death.   We  can  see  no  materia^ 


difference  between  the  words  of  the  grant  in  that 
case  and  in  this. 

In  White  v,  Williamson,  2  Grant's  Cases,  249, 
we  held  that  a  deed  to  A  "for  the  use  of  the  wife 
and  children  of  B,"  conveys  a  life  estate  to  the 
wife  of  B,  with  remainder  to  her  children ;  and 
the  children  take  as  a  class,  and  not  individually; 
embracing  children  in  esse  and  those  thereafter 
born.  Mr.  Justice  Strong,  in  the  course  of  the 
opinion,  referring  to  the  declaration  of  trust,  said, 
"Under  that  declaration  what  interest  did  she 
take?  Was  it  a  life  estate,  with  remainder  to  her 
children,  or  was  it  a  tenancy  in  common  with 
them?  The  Court  below  thought  it  was  the  for- 
mer, and  so  instructed  the  jury.  We  incline  to 
concur  in  that  opinion.  Under  that  declaration 
the  children  take  as  a  class,  not  individually. 
The  grant  is  not  to  the  children  then  in  esse^  but 
it  embraced  those  after  bom.  It  was  the  gift  of 
a  father  for  the  benefit  of  his  descendants.  If 
the  time  of  the  distribution  was  the  date  of  the 
gift,  then  after  bom  children  must  have  been  ex- 
cluded ;  for  where  a  gift  is  to  a  class  the  rule  is 
that  the  time  of  distribution  defines  the  individ- 
uals who  constitute  the  class." 

In  Wolford  v.  Morgenthal,  91  Pa.  30,  the 
words  of  the  grant  were,  to  trustees  named,  "in 
tmst  for  the  use  and  benefit  of  Margaret  Morgen- 
thal and  her  heirs  forever,  that  is  the  children,  if 
any,  begotten  by  Frederick  Morgenthal ;  and  her 
daughter  Elizabeth  Wire,  is  to  be  made  equal,  to 
be  for  them  and  their  heirs  forever,  after  the  de- 
cease of  Frederick  Morgenthal,  her  present  hus- 
band." Elizabeth  Wire  was  a  daughter  of  Mar- 
garet by  a  former  marriage.  Mr.  Justice  Mercur, 
delivering  the  opinion,  said,  "  The  same  estate 
vested  in  Elizabeth  as  if  she  had  been  begotten 
in  lawful  wedlock  by  Frederick  upon  the  body  of 
Margaret.  It  therefore  follows  that  the  word  chil- 
dren is  not  a  word  of  limitation,  but  a  word  of 
purchase :  Melsheimer  v.  Gross,  8  P.  F.  Smith, 
412.  What  then  is  the  estate  taken  by  Margaret, 
and  by  the  children  respectively  including  Eliz- 
abeth ?  The  answer  is  the  mother  took  a  life  es- 
tate with  remainder  in  fee  to  the  children  as  a 
class.  It  was  a  vested  reniainder  in  fee  in  Eliz- 
abeth who  was  living  at  the  time  of  the  execution 
of  the  deed,  and  opened  to  let  in  the  after  bom 
children  as  their  births  respectively  took  place;*' 
citing  many  authorities.  In  Coursey  v,  Davis, 
supra^  also,  we  decided  that  after  bom  children 
were  let  in  until  the  death  of  the  mother. 

It  will  be  perceived  that  in  all  the  foregoing 
cases  it  was  held  that  the  mother  took  only  an  es- 
tate for  life  and  that  the  children  took  the  fee. 
And  in  determining  what  children  were  embraced 
in  these  several  grants,  we  held  in  all,  that  the 
time  of  distribution  was  the  death  of  the  mother, 
and  that  all  after  born  children  up  to  that  time 
were  entitled  to  participate. 
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The  same  rule  was  held  in  Haskins  v.  Tate,  25 
Pa.  249,  where  a  testator  devised  as  follows,  **  I 
further  will  that  the  plantation  I  bought  of  my 
son  Robert  lying  near  Hills  Mill  shall  be  equally 
divided  amongst  my  son  Robert's  children,  he 
and  them  enjoying  the  benefits  of  it  whilst  he 
lives.**  We  held  that  children  bom  after  the  death 
of  testator,  and  living  at  the  death  of  Robert, 
participated  equally  with  those  born  before;  Low- 
RiE,  J.,  said,  "We  think  this  case  falls  within 
the  rule  that  on  a  limitation  to  a  class,  which  may 
include  persons  not  yet  born,  the  time  of  the 
distribution  defines  the  members  that  are  to  con- 
stitute the  class." 

To  the  same  effect  is  Gemet  v.  Lynn,  31  Pa. 
94. 

The  foregoing  authorities  indicate  clearly  that 
the  decree  recommended  by  the  master  and  adop- 
ted by  the  Court  below,  was  entirely  correct  and 
must  be  affirmed. 

Decree  affirmed,  and  appeal  dismissed  at  the 
cost  of  the  appellants.  V.  d.  n. 


©rpijans'  Court 


April  '93»  390. 

Kendrick's  Estate. 

Wills — Legacy  to  creditor — When  presumed  to 
be  in  satisfaction  of  debt — Pennsylvania  rule 
— Beneficial  societies — Beneficiary  of  certifi- 
cates in. 

The  rule  of  law  in  Pennsylvania  that  a  legacy  to  a 
creditor  will  be  deemed  to  have  been  given  in  satisfac- 
tion of  the  debt  is  not  a  favorite  rule,  and  it  does  not  ap- 
ply unless  the  legacy  is  equal  to  or  greater  than  the  debt, 
and  is  not  contingent  or  uncertain. 

The  exercise  of  the  power  of  appointment  of  a  benefi- 
ciary of  a  certificate  of  membenhip  in  a  beneficial  society 
is  in  the  nature  of  a  testamentary  disposition. 

Beneficial  associations  are  not  life  insurance  companies 
and  the  member  has  no  property  interest  in  the  fund  to 
be  paid  at  his  death  which  can  be  considered  assets 
for  the  payment  of  debts,  and  the  executor  or  administra- 
tor, as  such,  has  no  rip;ht  to  claim  it.  The  member  has 
only  a  power  of  appointment  within  the  classes  limited 
by  the  society. 

The  proceeds  of  the  certificates  in  beneficial  societies 
are  not  assets  for  the  payment  of  debts,  even  though  so 
intended. 

Sur  exceptions  to  adjudication. 

The  facts  as  they  appeared  at  the  audit  before 
Ashman,  J.,  were  as  follows  : 

Charles  H.  Kendrick  died  in  March,  1892, 
having  made  his  will  the  year  before.    He  left 


a  widow  but  no  issue.  Under  the  terms  of  his 
will  George  W.  Kendrick,  Jr.,  the  decedent's 
brother,  was  his  executor.  After  directing  the 
payment  of  his  just  debts  and  funeral  expenses, 
the  decedent  left  all  the  "  rest  and  residue"  ot 
his  estate  to  his  executor  in  trust  for  Louisa 
Kendrick  (his  wife)  for  life:  in  default  of  issue 
then  over  to  various  nephews.  The  decedent 
had  been  for  a  number  of  years  in  business,  his 
brother,  George,  from  time  to  time  furnishing 
a  large  part  of  the  capital.  At  the  time  of  the 
testator's  death  there  was  a  balance  on  this  ac- 
count of  some  127,000  owing  by  him  to  George 
W.  Kendrick,  Jr.  The  decedent  held  the  fol- 
lowing : 

POLICIES  OF  LIFE  INSURANCE. 
Date  Company  Payable  to     Am't 

A 1889  Oct  24  Travellen  Ins.  Co .  of  Conn.  bis  estate  t6/X)0 


B 1889  Oct  24  Mutual  Ufe  Ins.  Co.  of  N.  Y.  his  esUte   6i)00 

C  1889  Oct  26  Mutual  Reserve  Life  Ins.  Co.  N.Y.  his  estate  lO/XW 
1890  Nov  12    This  Policy  was  transferred  to 

his  wife  Louisa  Kendrick, 
1891Jany20   This  Policy   was    transferred 
back  to  his  estate 

CERTIFICATES  OF  MEMBIRSHIP. 

D 1889  Oct  24    N.  W.  Masonic  Aid  Ass'n       his  devisee  if 

specially  devised 
by  wai,  otherwise 
to  his  heirs  10,000 

80,000 

All  of  which  were  included  in  the  inventory 
and  appraisement  filed  by  the  executor. 

In  addition  to  the  foregoing  the  decedent 
had  certificates  of  membership  as  follows : 

E.  1883  March  20  American  Legion  of 

Honor,  brother  Geo.  W.  Ken- 
drick, Jr.  $  5,000 

1889  Dec.  26  This  was  transferred 
to  wife  Louisa,  Kendrick 

1 89 1  March  6  This  was  transferred 
back  to  brother  Geo  W  Ken- 
drick Jr. 

F.  1890  Jan  16  Knights  Templars'  etc 

Aid  Ass'n  wife,  Louisa  Ken- 
drick 5,000 

1891  teby  25  This  was  transferred 
to  brother  Geo  W  Kendrick  Jr. 
Collected  by  Geo  W  Kendrick  Jr.  per- 
sonally 10,000 

The  inventory  and  appraisement  filed  shows 
assets  including  the  ^30^000  above  set  forth  as 
A,  B,  C  and  D  of  ^70,6x4.  Of  this  amount 
there  were  horses,  carriages,  harness,  etc.,  ap- 
praised at  upwards  of  1 23,000,  but  which  were 
carried  on  the  books  of  the  decedent  at  the 
time  of  his  decease  at  upwards  of  ^40,000. 

The  account  shows  that  but  ^15,000  of  the 
insurance  or  membership  moneys  appraised  at 
130,000  could  be  collected  by  the  accountant. 

The  certificates  of  membership  set  out  above 
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form  the  present  issue;  it  being  disputed  whether 
or  not  they  should  be  taken  as  p^t  payment  of 
the  indebtedness  of  decedent  to  the  beneficiary. 

The  learned  auditing  Judge  decided  that 
they  should  be  so  taken. 

To  this,  George  W.  Kendrick,  Jr.,  now  ex- 
cepts. 

/.  Henry  Williams  and  George  S.  Graham, 
for  exceptant. 

A.  The  contracts  in  associations  such  as 
those  in  question  are  not  contracts  of  life  insur- 
ance. 

6.  The  member  in  the  association  has  no 
property  interest  in  the  fund  to  be  paid  at  his 
death. 

C.  The  fund  paid  at  the  death  of  the  mem- 
ber cannot  be  considered  as  assets  for  the  pay- 
ment of  debts,  and  in  no  case  has  an  executor 
or  administrator,  as  such,  the  right  to  claim  the 
fond. 

D.  The  member  has  only  a  power  of  appoint- 
ment or  desig^nation,  within  the  classes  named 
in  the  laws  of  the  society. 

Bacon  on  Beneficial  Societies,  sec.  241  and  Note  2. 
N.  W.  Masonic,  etc.  v.  Jones,  154  Pa.  99. 

The  auditing  Judge  made  the  case  turn  upon 
a  single  point :  ''Whether  these  benefits  were 
intended  by  the  tesfator  to  be  in  satisfaction  of 
his  debt  to  the  claimant."  To  decide  this 
question  affirmatively,  it  is  admitted,  that  it 
must  appear  that  the  decedent  so  intended,  for 
if  he  did  not,  then  there  is  no  power  or  author- 
ity for  such  an  application. 

In  considering  certificates  of  an  exactly  shni- 
lar  kind,  in  the  case  of  VoUman's  Appeal,  92 
Pa.  p.  50,  the  Court  used  this  'isignificant  lan- 
guage: "The  certificate  specified,  that  upon  his 
{decedent's)  death,  the  amount  was  to  be  paid 
to  the  children  of  his  brother,  Jacob  F.  Lang. 
As  between  Charles  F.  Lang,  the  decedent,  and 
the  children  of  Jacob  Lang,  the  policy  of  life 
insurance  described  in  this  case  became  the  sub- 
ject of  an  executed  gift  to  the  latter  from  its 
date.*' 

This  dictum  of  the  Court  is  souiid  and 
th(m)ughly  applicable  to  the  case  in  point,  as 
between  the  decedent,  Charles  H.  Kendrick, 
and  his  brother,  the  certificates  became  the  sub- 
ject of  an  executed  gift  to  the  latter  firom  their 
dates  respectively. 

Only  those  who  come  within  the  limitations 
which  the  society  has  fixed  and  the  law  sanc- 
tioned can  be  made  beneficiaries. 

Commonwealth  v.  Beneficial  Association,  137  Pa. 

412. 
N.  W.  Masonic  Aid  Ass'n  v.  Jones,  su/ra. 

The  Court  in  Karcfa's  Estate,  133  Pa.  at  p. 
^4»  said,  in  considering  an  exactly  similar  ques- 
tion to  tbis^  ^^  As  to  the  other  matter,  the  de- 1 


cedent's  debt  to  his  wife  was  clearly  proved. 
Considering  this  relationship,  the  fact  that  his 
life  was  insured  in  her  favor  raised  no  presump- 
tion that  the  policy  was  a  security  for  her  debt." 
It  would  seem,  therefore,  that  this  inference 
from  the  relationship  of  brother  and  creditor  is 
equally  unwarranted  and  that  the  question  is 
not  an  open  one,  but  decided  against  such  an 
inference.  The  Courts  will  lay  hold  of  slight 
circumstances  to  get  rid  of  the  rule  that  a  legacy 
to  a  creditor  shall  be  deemed  to  have  been 
given  in  satisfaction  of  the  debt.  The  rule 
itself  is  not  founded  in  reason  or  equity. 

Byrne  v,  Byrne,  3  S.  and  R.  54. 
Homer  v.  McGaughy,  62  Pa.  189. 

This  being  the  policy  of  the  law,  surely  4here 
ought  to  be  no  attempt  to  make  the  circum- 
stances of  this  case  analogous  to  a  legacy  to  a 
creditor,  for  if  that  be  regarded  with  disfavor, 
how  much  more  ought  the  solemn  declaration 
of  the  benefit  certificate,  in  conjunction  with 
the  avowed  purposes  of  the  society,  exclude  any 
attempt  to  convert  the  certificates  into  pay- 
ments on  account  of  the  debt. 

The  rule  in  Pennsylvania,  if  we  are  obliged 
to  discuss  this  so-called  analogy,  is  this :  ''A 
legacy  to  a  creditor  which  is  equal  to  or  greater 
than  his  debt,  and  not  contingent  or  uncertain, 
is  presumed  to  be  a  satisfaction  of  the  debt." 

Wesco's  Appeal,  52  Pa.  195. 
Homer  v,  McGaughy,  62  Id.  189. 

In  this  case  the  certificates  do  not  either 
equal  or  exceed  the  debt. 
Henry  N.  Paul,  Jr.,  contra. 

May  5, 1894.  Ferguson,  J.  The  decedent 
had  several  policies  of  insurance  upon  his  life 
in  regular  life  insurance  companies,  amounting 
in  the  aggregate  to  the  sum  of  ^30,000,  and,  in 
addition  thereto,  held  certificates  of  member- 
ship in  two  organizations,  *'The  American 
Legion  of  Honor*'  and  "The  Knight  Templar's 
Aid  Association,"  from  each  of  which  the  bene- 
ficiary whom  he  should  designate  and  appoint 
would  be  entitled  upon  his  death  to  receive  the 
sum  of  I5000. 

In  the  case  of  The  Knight  Templar's  Asso- 
ciation the  beneficiary  could  be  "the  families, 
heirs,  executors,  administrators  or  assigns"  of 
the  deceased  member,  but  in  The  American 
Legion  of  Honor  the  beneficiary  was  limited  to 
"the  husband,  wife,  affianced  husband,  affianced 
wife,  relations,  or  persons  depending  upon  such 
member." 

The  certificate  in  the  American  Legion  of 
Honor  was  taken  out  on  March  20,  1883,  and 
was  made  payable  to  decedent's  brother,  Geo. 
W.  Kendrick,  Jr.,  and  the  certificate  in  The 
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Knight  Templar's  Association  was  taken  out 
Jan.  1 6,  1890,  and  was  made  payable  to  deced- 
ent's wife,  Louisa,  to  whom  he  had  been  mar- 
ried a  few  months  previously.  On  Dec.  26, 
1889,  he  made  the  certificate  in  The  American 
Legion  of  Honor  payable  to  his  said  wife,  but 
in  February  and  March,  189J,  respectively,  he 
made  them  both  payable  to  his  brother,  George 
W.  Kendrick,  Jr.  This  was  done  without  his 
brother's  knowledge,  who  never  knew  that  these 
certificates  were  payable  to  him  until  after  the 
decedent's  death. 

It  appeared  that  the  decedent  had  been  in- 
debted to  his  brother  since  1882,  and  this  in- 
debtedness had  increased  every  year  until,  at 
the  time  of  the  decedent's  death,  it  amounted 
to  upwards  of  |26,ooo.  The  question  raised 
before  the  auditing  Judge  was  whether  the  pro- 
ceeds of  these  two  certificates  should  be  con- 
sidered as  payments  upon  account  of  this  in- 
debtedness. The  auditing  Judge  has  decided 
this  question  in  the  affirmative.  To  justify  this 
finding  it  should  appear  that  the  parties  to  the 
transaction  so  intended,  but  there  is  not  a  parti- 
cle of  evidence  to  show  any  such  intention  upon 
the  part  of  either  of  them.  On  the  contrary, 
the  decedent  made  both  of  the  certificates  pay- 
able to  his  brother  as  ''brother,"  and  the  brother 
never  knew  that  he  had  been  appointed  as  the 
beneficiary  until  after  the  decedent's  death,  and 
it  does  not  appear  that  he  even  knew  that  the 
decedent  held  memberships  in  these  organiza- 
tions. The  only  possible  inference  to  draw  from 
these  circumstances  is  that  what  the  decedent 
did  was  inspired  by  motives  of  brotherly  love 
and  affection  alone.  That  he  did  not  name  his 
brother  in  order  to  pay  or  secure  hb  claim  is 
evident,  from  the  fact  that,  in  one  of  these  as- 
sociations, he  was  prohibited  by  the  laws  there- 
of from  making  a  creditor  a  beneficiary,  and,  in 
the  other,  while  he  may  have  so  made  a  credi- 
tor, the  certificate  was  made  payable  to  his 
brother  as  such.  If  he  had  intended  this  last 
certificate  as  a  payment  on  account  of  his  in- 
debtedness, he  could  easily  have  said  so,  and 
the  fact  that  he  did  not  so  state  raises  a  strong 
presumption  that  it  was  not  so  intended.  Be- 
sides he  was  at  this  time  carrying  130,000  of 
other  policies  of  insurance  on  his  life,  which 
were  issued  in  the  regular  way,  and  which,  by 
the  terms  thereof,  could  have  been  made  pay- 


able to  a  creditor,  or  any  one  who  had  an  in- 
surable interest.  If  he  intended  to  secure  his 
brother,  why  did  he  not  assign  a  part  of  these 
policies,  about  which  there  could  be  no  ques- 
tion as  to  his  right  ? 

The  auditing  Judge  concedes  that,  < 'if  noth- 
ing appeared  in  this  case  beyond  what  was  shown 
by  the  certificates,  the  only  possible  inference 
would  be  that  he  (decedent)  made  the  claimant 
his  beneficiary  solely  from  motives  of  brotherly 
affection."  What  else  does  appear  that  can 
change  this  conclusion  ?  Absolutely  nothing, 
excepting  the  circumstance;  that  the  brother 
was  also  a  creditor.  It  is  true  that  the  exercise 
of  this  power  of  appointment  in  these  associa- 
tions is  in  the  nature  of  a  testamentary  disposi- 
tion, and  that  it  is  a  rule  of  law  in  Pennsyl- 
vania, although  not  a  favorite  one,  that  a  le^cy 
to  a  creditor  will  be  deemed  to  have  been  given 
in  satisfaction  of  the  debt,  but  this  rule  does 
not  apply  unless  the  legacy  is  equal  to  or  greater 
than  the  debt,  and  is  not  contingent  or  uncer- 
tain: Wesco's  Ap.,  52  Pa.  195;  Homer  e'.  Mc- 
Gaughy,  62  Pa.  189.  In  this  case,  at  the  time 
of  the  transfer  of  these  certificates,  the  indebt- 
edness of  the  decedent  was  more  than  double 
the  amount  of  the  so  called  legacy,  and  was 
upon  an  open  account  which  was  constantly  in- 
creasing in  amount.  The  application  of  this 
rule  cannot  therefore  be  invoked.  , 

It  has  been  held  that  these  associations  are 
not  life  insurance  companies,  and  that  the 
member  has  no  property  interest  in  the  fund  to 
be  paid  at  the  time  of  his  death  whiqh  can 
be  considered  assets  for  the  payment  of  debts, 
and  the  executor  or  administrator,  as  such,  has 
no  right  to  claim  it.  The  member  has  only  a 
power  of  designation  or  appointment  within  the 
classes  limited  by  the  society  (N.  W.  Masonic, 
etc.  V,  Jones,  154  Pa.  99;  Bacon  on  Beneficial 
Societies,  §  241,  note  2),  and  these  are  those 
who  are  bound  to  him  by  ties  of  blood  and  re- 
lationship, or  dependency:  Com.  v.  Beneficial 
Association,  137  Pa.  412.  It  will  thus  be  seen 
that  the  proceeds  of  these  certificates  are  not 
assets  for  the  payment  of  debts,  even  though  the 
parties  so  intended;  but  in  the  case  now  under 
consideration  there  is  not  the  slightest  evidence 
of  such  intention. 

The  exceptions  in  this  case  are  sustained. 
The  adjudication  will  be  modified  accordingly. 

F.  B.  N. 
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Supreme  Court. 

Jan.  '94,  266,  267,  268,  269,  270.  March  26,  1894. 

In  re  Vernon  Park. 
City  of  Philadelphia's  Appeals. 

Eminent  domain — Land  taken  by  city  for  a 
public  park — Act  of  May  13,  i8S7 — Proceed- 
ings under — Act  of  June  13^  ^^74 — Act  of 
May  26,  i8gi. 

The  taking  of  land  by  the  city  for  a  public  park  is  in 
nbstance  the  same  as  the  taking  of  land  for  a  street  It 
is  the  exercise  of  the  power  of  eminent  domain. 

Under  the  Act  of  1857,  where  land  is  taken  bv  the 
Gtj  of  Philadelphia  for  a  park,  the  proceedings  there- 
upon foUow  the  same  course  as  required  in  pn^eedings 
lor  the  assessment  of  damages  for  opening  streets  at  the 
time  the  park  proceedings  are  b^un. 

The  Acts  of  June  13,  1874,  and  May  26, 1891,  are 
both  affirmative  Acts.  Under  the  Act  of  1874  an  appeal 
is  given  from  "the  ascertainment  of  the  damages"  (occa- 
sicmed  by  opening  streets),  **or  the  filing  a  report  thereof 
in  Conn."  Sach  appeal  must  be  taken  within  thirty  days 
tnd  "not  afterwards.''  The  Act  of  189 1  gives  no  appcad 
from  the  award,  but  from  the  decree  of  confirmation  by 
the  Couit  of  Quarter  Sessions.  The  two  Acts  work  in 
entire  harmony. 

Both  the  Act  of  1874  and  the  Act  of  1891  extend  to 
pazk  cases. 

Appeals  of  the  City  of  Philadelphia  from  the 
decrees  of  the  Common  Pleas  No.  i,  of  Phila- 
delphia County,  in  re  condemnation  of  property 
for  Vemon  Park,  belonging  to  the  estate  of  John 
Wister,  senior,  estate  of  John  Wister,  junior, 
estate  of  Peter  Leetin,  Edward  Kolb,  and  Oliver 
Jester. 

Upon  petition  of  the  City  of  Philadelphia, 
viewers  were  appointed  by  the  Court  of  Quarter 
Sessions  on  July  13,  1892,  to  assess  the  dam- 
ages sustained  by  the  various  property  owners  by 
reason  of  the  taking  of  their  property  pursuant 
to  an  ordinance  condemning  and  appropriating 
certain  premises  in  the  Twenty-second  Ward 
for  a  public  park.  The  viewers  filed  their  re- 
port on  August  24,  1893,  awarding,  inter  alia^ 
damages  as  follows : — 

To  estate  of  John  Wister,  Sr.,  ^154,000 

To  estate  of  John  Wister,  Jr.,  52,500 

To  estate  of  Peter  Leetin,  30,000 

To  Edward  Kolb,  36,200 

To  Oliver  Jester,  28,000 


On  November  18,  1893,  ^  decree  was  entered 
by  the  Court  of  Quarter  Sessions  confirming  the 
report.  Appeals  from  this  decree  as  to  the 
above  named  awards  were  filed  by  the  City  of 
Philadelphia  in  the  Court  of  Common  Pleas  No. 
I,  and  in  the  Court  of  Quarter  Sessions  on  No- 
vember 21.  On  December  6,  1893,  ^  petition 
was  filed  in  the  Court  of  Common  Pleas  No.  i, 
setting  forth  the  filing  of  the  said  report  and  its 
confirmation,  and  praying  that  a  rule  be  allowed 
on  behalf  of  the  estate  of  Peter  Leetin  on  the 
City  to  show  cause  why  the  appeal  taken  by  the 
City  from  the  award  should  not  be  quashed,  on 
the  ground  that  it  was  not  allowed  by  law ;  the 
rule  was  granted,  and  on  December  18  was  made 
absolute.  On  December  20  the  city  moved  for 
a  rule  to  show  cause  why  it  should  not  have  leave 
to  file  its  appeal  nutu  pro  tunc^  which  motion 
was,  eo  die,  refused.  The  estates  of  John  Wis- 
ter, Sr.,  and  John  Wister,  Jr.,  filed  like  peti- 
tions, and  the  subsequent  proceedings  were  the 
same,  terminating  in  the  City's  motion  for  rule 
to  show  cause  why  it  should  not  have  leave  to 
file  its  appeal  nunc  pro  tunc,  being  refused  on 
December  20.  On  December  23,  without  the 
filing  of  petitions  or  the  entry  of  rules  to  show 
cause,  decrees  were  made  quashing  the  City's 
appeals  as  to  the  awards  to  Kolb  and  Jester. 
The  City  of  Philadelphia  appealed,  assigning  as 
error  the  action  of  the  Court  in  the  various 
cases. 

Francis  L,  Wayland^  assistant  city  solicitor 
{^Charles  F.  Warwick,  city  solicitor,  with  him), 
for  the  City,  appellant. 

The  authority  for  condemning  and  taking 
ground  for  public  parks  and  squares  is  found  in 
the  Act  of  13th  May,  1857,  sec.  4;  which  Act 
also  determines  the  practice  in  accordance  with 
which  the  damages  for  such  taking  shall  be 
assessed.  The  provisions  thereof  are  as  fol- 
lows : — 

'*The  councils  of  said  citv,  whenever  they  shall  select 
any  square  or  other  area  of  ground  to  be  laid  out  and 
maintained  forever  as  an  open  public  place  or  park 
for  the  health  and  enjoyment  of  the  people  shall  have  the 
power,  if  they  cannot  agree  with  the  owner  or  owners 
thereof  as  to  the  price,  to  cause  a  petition  to  be  filed  in 
the  Court  of  Quarter  Sessions  of  tne  City  and  County  of 
Philadelphia,  on  behalf  of  said  city,  setting  forth  by 
proper  metes  and  bounds  the  ground  so  select^,  and  that 
by  ordinance  the  said  councils  have  apprt^ated  the  same 
for  said  purpose;  whereupon  the  said  Court  shall  ap- 
point a  jury  to  assess  the  damages  in  the  manner  now 
provided  by  law,  and  the  proceedings  thireupcn  shall  be 
the  same  and  with  like  effect  as  upon  the  assessment  of 
damagajor  the  opening  of  streets  in  the  said  city.** 

To  ascertain  definitely,  therefore,  the  method 
of  determination  and  assessing  the  damages  sus- 
tained bv  reason  of  the  appropriation  of  land 
for  a  park  or  square,  it  becomes  necessary  to  re- 
view the  legislation  regulating  the  assessment  of 
damages  in  cases  of  street  openings. 
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Act  of  June  13, 1836. 
Act  of  April  12,  1S51. 
Act  of  April  13, 1854. 
Act  of  April  2t,  1855. 
Act  of  March  16,  1866. 
Act  of  Jnne  6,  1873. 

It  will  be  seen  that  a  uniform  practice  was  es- 
tablished as  to  road  or  street  openings.  By  the 
Act  of  13th  June,  1874,  sec.  i,  it  is  provided : — 

'*Iii  all  cases  of  damages  assessed  against  any  muni- 
cipal or  other  corporation  or  individual  or  individuals,  in- 
vested with  the  privil^e  of  taking  private  property  for 
public  use,  for  property  taken,  injured  or  destroyed  by 
the  construction  or  enlareement  of  their  works,  hichwa]/^ 
or  improvements,  whether  such  assessment  shall  have 
been  made  by  the  viewers,  or  otherwise  than  upon  a  trial 
in  Court,  and  an  appeal  is  not  provided  for  or  regulated 
by  existing  Uws,  an  appeal  may  be  taken  by  either  party 
to  the  Court  of  Common  Pleas  of  the  proper  county,  with- 
in thirty  days  from  the  ascertainment  of  the  damages,  or 
the  filing  a  report  thereof  in  Court,  pursuant  to  any  gen- 
eral or  special  Act,  and  not  afterwanls.*' 

Under  the  provisions  of  this  Act  an  appeal 
would  lie  from  the  assessment  of  damages  before 
such  assessments  had  become  a  judgment ;  that 
is  to  say,  before  the  same  had  been  duly  con- 
firmed by  the  Court  of  Quarter  Sessions,  as  pro- 
vided by  Act  of  13th  April,  1854. 

By  the  Act  of  i6th  May,  1 891,  it  is  provided 
that  "whenever  it  shall  be  deemed  necessary  in 
the  laying  out,  opening,  widening,  extending  or 
grading  of  streets,  lanes  or  alleys,  the  construc- 
tion of  bridges  and  the  piers  and  abutments 
therefor,  the  construction  of  slopes,  embank- 
ments and  sewers,  the  changing  of  watercourses 
or  vacation  of  streets  or  alleys,  to  take,  use,  oc- 
cupy or  injure  private  lands,  property  or  mate- 
rial," upon  the  application  of  the  municipal  cor- 
poration taking  the  property,  or  doing  the  injury, 
or  any  person  interested,  the  Court  of  Common 
Pleas  of  the  county  shall  appoint  three  viewers 
to  assess  the  damages  for  such  taking  or  injury. 

"And  upon  the  report  of  said  viewers,  or  any  two  of 
them,  being  filed  in  said  Court,  any  pyty  may  within 
thirty  days  thereafter  file  exceptions  to  the  same,  and  the 
Court  shall  have  power  to  confirm  said  report  or  to 
modify,  change  or  otherwise  correct  the  same,  or  change 
the  assessments  made  therein,  or  refer  the  same  back  to 
the  same  or  new  viewers,  widi  like  power  as  to  their  re- 
port, or  within  thirty  da3rs  from  the  filing  of  any  report  in 
the  Court,  any  paity  whose  property  is  taken,  injured,  or 
destroyed  may  appeal  and  demand  a  trial  by  jury,  and 
any  party  interested  in  any  assessment  of  damages  or 
benefits  may,  within  thirty  days  after  the  final  decree, 
have  an  appeal  to  the  Supreme  Court."     (Section  6.) 

By  the  Act  of  26th  May,  1891  (P.  L.  116),  it 
is  provided : — 

"That  whenever  any  report  of  viewers,  appointed  by 
any  Court  of  Quarter  Sessions  to  assess  damages  for  the 
opening,  widening,  or  change  of  grade  of  any  street,  road 
or  highway,  shall  b«  confirmed  by  the  Court  of  Quarter 
Sessions  to  which  the  said  report  is  made,  an  appeal  may 
be  taken  from  the  said  Court  of  Quarter  Sessions  by  any 
party  aggrieved  by  the  said  decree  of  confirmation  to  the 


Court  of  Common  Pleas  in  said  county  for  atrial  by  jury, 
according  to  the  course  of  common  law,  wiiAm  tkitty 
dayifrom  thi  tntry  o/smd  detree  §f  €Oufirmathn  by  the 
Court  of  Quarter  Sessions,  and  not  afterwar<fa." 

The  foregoing  comprise  aU  the  Acts  regulating 
and  establishing  the  practice  to  be  followed  in 
the  assessment  of  damages  for  street  smcl  park 
openings,  and  it  is  submitted,  a  consideration  of 
these  statutes  shows : — 

1.  That  the  Act  of  13th  May,  1857,  has 
never  been  repealed,  and  that  the  jurisdiction 
of  the  Court  of  Quarter  Sessions  of  cases  of  the 
opening  of  parks  and  squares,  vested  by  that 
Act,  has  never  been  divested. 

2.  That  the  jurisdiction  of  the  Court  of 
Quarter  Sessions  of  cases  of  street  openings  has 
never  been  divested. 

3.  The  obvious  intention  of  the  Legislature 
to  secure  uniformity  of  practice  iti  the  assess- 
ment of  damages  for  taking  of  land  for  parks 
and  for  taking  of  land  for  streets. 

4.  That  the  Act  of  26th  May,  1891,  is  the 
most  recent  legislation  regulating  proceedings  in 
street  openings ;  and  proceedings  for  park  open- 
ings being  the  same  as  proceedings  for  street 
openings,  the  former  are  by  it  withdrawn  from 
the  operation  of  the  Act  of  1874. 

This  question  in  all  its  essential  particulars 
has  been  passed  upon  by  this  Court  in  the  case 
of 

Kugler's  Appeal,  55  Pa.  123. 

And  the  principle  therein  established  is  so  ob- 
vious as  to  account  for  the  lack  of  subsequent 
decisions  on  this  point. 

John  G.  Johnson^  for  Wister  estates,  appel- 
lees. 

Under  the  Act  of  1874  the  appeal  was  not 
taken  in  time,  inasmuch  as  it  was  not  within 
thirty  days  of  the  filing  of  the  jury's  report.  It 
is  claimed,  however,  that  the  Act  of  26th  May, 
1 89 1,  gives  the  city  a  right  to  file  an  appeal  with- 
in thirty  days  of  the  confirmation  by  the  Court 
of  Quarter  Sessions  of  the  jury's  award.  The 
Act  relied  on  confers  the  right  to  appeal  after 
confirmation  only  in  cases  of  street  assessments. 

Francis  JE,  Brewster^  for  Lectin  estate, 
appellee. 

The  Act  of  May  26,  1891,  cannot  be  con- 
strued either  by  its  express  terms  or  necessary 
implication  to  apply  to  park  cases.  By  its  very 
terms  it  applies  to  certain  proceedings  specifically 
mentioned,  thereby  necessarily  excluding  all 
others  except  those  referred  to. 

Mayer  Sulzberger  and  George  P.  Rich^  for 
Kolb  and  Jester,  appellees. 

July  12,  1894.      Mitchell,  J.      The  land 

over  which  this  controversy  arises  was  taken  by 

the  City  of  Philadelphia  for  a  public  park  under 

the  authority  of  the  Act  of  i  tth  May,  1857,  P.  L.. 
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489,  which  enacts  that  the  Courts  shall  appoint 
a  jury  to  assess  damages  in  such  cases,  "and  the 
proceedings  thereupon  shall  be  the  same  and 
with  like  effect  as  upon  the  assessment  of  dam- 
ages for  the  opening  of  streets  in  said  city." 
The  fundamental  question  on  which  this  case 
must  turn  is  the  construction  of  that  statute ; 
does  it  mean  that  proceedings  in  park  cases  shall 
antil  specifically  and  expressly  altered  be  the 
same  as  in  street  cases  under  the  law  as  it  was  in 
1857,  or  as  the  law  may  be  in  regard  to  streets 
from  time  10  time  when  park  proceedings  are 
begun? 

There  can  be  little  doubt  as  to  the  answer  to 
this  question.  The  taking  of  land  for  a  public 
park  is  in  substance  the  same  as  the  taking  of 
land  for  a  street.  It  is  an  exercise  of  the  same 
power  of  eminent  domain  ;  at  the  discretion  of 
the  same  municipal  body ;  for  the  same  public 
reasons,  the  general  benefit  of  the  citizens ;  for 
a  closely  analogous  public  use ;  and  the  effect 
upon  the  property  rights  of  the  private  owner  is 
precisely  the  same.  There  is  no  good  reason 
why  the  prcx:eedings  in  regard  to  his  compensa- 
tion should  not  be  the  same,  and  it  was  the 
manifest  intent  of  the  legislature  to  establish  a 
uniform  system  for  both.  The  vesting  of  a 
general  right  of  eminent  domain  for  park  pur- 
poses in  the  City  of  Philadelphia,  to  be  exercised 
at  its  own  discretion  was,  however,  an  unusual 
feature  in  legislation.  The  Act  of  March  29, 
1849,  P«  L.  259,  had  authorized  the  commis- 
sioners of  any  incorporated  district  in  the 
County  of  Philadelphia  to  purchase  one  or  more 
squares  of  ground  to  be  kept  unbuilt  upon  and 
open  for  the  public  use  forever,  and  the  con- 
solidation Act  of  February  2,  1854,  sec.  39,  had 
provided  that  it  should  be  the  duty  of  councils 
"to  obtain  by  dedication  or  purchase'*  an  ade- 
quate number  of  squares,  and  to  lay  out  and 
maintain  them  as  open  public  places  for  the 
health  and  enjoyment  of  the  people  forever 
But  the  power  to  take  by  eminent  domain  was 
new,  and  park  cases  were  likely  to  be  rare  in 
comparison  with  street  or  road  cases  in  which 
the  jurisdiction  and  proceedings  were  familiar. 
The  Legislature  took  the  easiest  and  most  natu- 
ral way  to  prescribe  the  same  method  for  both, 
by  enacting  that  the  former  should  be  **the  same 
and  with  like  effect"  as  the  latter.  The  proceed- 
ings in  street  cases  were  set  up  as  the  model  or 
standard  fortwo  things  desired  and  intended  to  be 
made  alike,  and  necessarily  when  a  change  was 
thereafter  made  in  the  standard  it  involved  a  like 
change  in  everything  that  was  directed  to  be  con- 
formed to  it.  If  any  further  authority  is  needed 
for  this  construction  of  the  statute,  it  will  be 
found  in  the  principles  laid  down  in  the  analo- 
gous case  of  Kugler's  Appeal,  55  Pa.  123. 

When,  therefore,  the  Act  of  26th  May,  1891, 


P.  L.  116,  gave  to  any  party  aggrieved  an  appeal 
in  street  cases,  within  thirty  days  after  a  decree 
of  confirmation  of  the  viewer's  report  in  the 
Quarter  Sessions,  it  gave  the  same  right  in  all 
other  cases  where  the  proceedings  were  directed 
to  be  the  same,  including  park  cases  under  the 
Act  of  1857. 

At  the  time  of  the  passage  of  that  Act  there 
was  no  appeal  to  a  common  law  jury  in  road 
cases,  and  the  Constitution  of  1874,  in  Sec.  8  of 
article  16,  having  declared  that  there  should  be, 
the  Legislature  by  the  Act  of  13th  June,  1874, 
P.  L.  283,  expressly  provided  an  appeal  for  a/l 
cases  of  property  taken,  in  which  the  assessment 
of  damages  should  be  by  viewers  or  otherwise 
than  upon  a  trial  in  Court.  The  appeal  under 
this  Act  must  be  taken  within  thirty  days  of  the 
filing  of  the  report,  and  it  is  argued  that  this  is 
the  only  Act  giving  an  appeal  in  park  cases,  and 
therefore  the  appeal  here  was  too  late.  The  Act 
of  1 89 1,  supra,  mentions  only  "damages  for 
the  opening,  widening  or  change  of  grade  of 
any  street,  road  or  highway,"  and  the  argument 
is  that  it  does  not  apply  to  park  cases,  or  repeal 
the  Act  of  1874  in  relation  thereto;  that  the 
Act  of  1874  covered  the  general  right  of  appeal 
in  several  classes  of  cases,  while  the  Act  of  189 1 
relates  to  the  right  in  certain  limited  and  pre- 
scribed cases  only,  and  does  not  extend  to  park 
cases  which  are  left  under  the  Act  of  1874. 
This  argument,  however,  runs  directly  contrary 
to  the  whole  construction  of  the  Act  of  1857. 
That  Act  declared  that  the  proceedings  under 
it  should  be  "the  same  and  with  like  effect"  as 
in  street  cases,  and  the  necessary  construction 
was,  as  already  shown,  to  make  the  latter  the 
exemplar  to  which  the  others  should  conform 
from  time  to  time  as  changes  might  be  made.  If 
there  were  no  Act  of  1874  no  question  could  be 
made,  indeed  it  is  conceded  by  appellees  that 
the  appeal  under  the  Act  of  1891  would  extend 
to  proceedings  under  the  Act  of  1857.  Why, 
then,  does  the  Act  of  1874  prevent  that  result? 
There  is  no  conflict  between  the  Acts  of  ^1874 
and  1 89 1,  nor  does  t,he  latter  involve  the  repeal 
of  the  former.  Both  are  affirmative  Acts,  and 
in  furtherance  and  extension  of  the  remedy. 
Under  the  Act  of  1874  the  appeal  is  given  from 
"the  ascertainment  of  the  damages  or  the  filing 
a  report  thereof  in  Court,"  and  must  be  taken 
within  thirty  days  "and  not  afterwards."  Under 
the  Act  of  1 89 1  the  appeal  is  not  from  the  as- 
certainment of  the  damages  or  filing  a  report 
thereof  at  all,  but  from  the  decree  of  confirma- 
tion by  the  Court  of  Quarter  Sessions.  The  two 
systems  are  not  irreconcilable  but  may  run  to- 
gether with  entire  harmony.  The  Act  of  1874 
gives  an  appeal  from  the  award  itself,  of  which 
the  party  appealing  may  avail  himself  at  once 
without  wailing  for  the  action  of  tly  Court,  and 
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must  avail  himself  if  at  all  within  thirty  days 
"and  not  afterwards"  under  that  Act.  The  Act 
of  1891  gives  no  appeal  at  all  from  the  award, 
but  allows  ''any  party  aggrieved  by  the  said  de- 
cree of  confirmation"  to  appeal  therefrom ;  a 
different  appeal,  at  a  different  stage  of  the  case, 
and  not  necessarily  to  the  same  party.  The 
Legislature  would  seem  to  have  regarded  the 
remedy  at  the  earlier  stage  as  insufficient,  and 
accordingly  provided  an  additional  one  at  a  later 
period.  Both  are  in  furtherance  of  the  same 
right  to  a  jury  trial  which  the  Constitution 
secures,  and  both  are  open  to  the  parties  th^t 
they  may  make  their  choice. 

Judgment  reversed,    appeal    reinstated,  and 
procedendo  awarded.  w.  d.  n. 


Jan.  '94, 412.  April  36,  1894. 

Searight*8  Estate. 
Searight'8  Appeal. 

Will,  construction  of^^Conversion  —  Intention 
of  testcttor — Devotion  of  real  estcUe  to  pay 
ment  of  debts. 

Where  a  testator  who  has  considerable  real  estate  but 
large  liabilities  directs  his  executors  to  hold  his  real  es- 
tate for  five  years,  giving  them  a  power  to  sell  or  encum- 
ber, meanwhile,  for  payment  of  debts,  his  intention  to 
devote  the  lands  to  payment  of  debts  is  manifest,  and  the 
rents  and  profits  of  the  lands  should  be  awarded  to  the 
creditors,  not  to  the  widow  and  next  of  kin. 

This  does  not  raise  a  question  of  conversion,  but  a  ques- 
tion of  intent. 

Appeal  of  Keziah  Searight  et  al,y  being  the 
widow  and  children  of  F.  W.  Searight,  deceased, 
from  the  decree  of  the  Orphans'  Court  of  Cum- 
berland County,  adjudicating  the  second  and  final 
account  of  Joseph  A.  Stuart,  one  of  the  execu- 
tors of  F.  W.  Searight,  and  making  distribution 
of  the  estate. 

Edward  B.  Watts,  Esq.,  the  auditor  to  whom 
the  account  was  referred,  found  the  following 
facts : 

*'  I.  F.  W.  Searight  died  on  the  8th  day  of 
August,  1888,  leaving  a  will,  which  was  duly 
proven  after  his  death.      The  will  is  as  follows : 

* '  *Item.  I  hereby  authorize  and  empower  my 
executors  hereinafter  named  to  keep  my  estate 
intact  and  undistributed  for  a  period  of  five  years 
after  my  decease  if  they  see  fit  so  to  do. 

"  'Item.  Within  said  period  of  five  years  I 
empower  my  said  executors  to  sell  and  convey 
my  real  estate  for  the  purpose  of  raising  money 
and  to  mortgage  or  in  any  way  encumber  or 
pledge  either  my  personal  or  real  estate  for  the 


purpose  of  borrowing  money  if  they  see  fit  so  to 
do. 

'Item.  I  empower  my  executors  at  any  time 
before  final  settlement  of  my  estate  to  sell  and 
convey  any  or  all  of  my  real  estate  wheresoever 
situate  for  the  purpose  of  payment  of  my  debts  if 
they  see  fit  so  to  do. 

"  'Item.  At  the  end  of  said  five  years  or  be- 
fore or  after  said  period  upon  settlement  of  my 
estate  by  my  executors,  I  hereby  direct  that  my 
wife  and  children  shall  take  such  portions  of  my 
estate  as  they  would  respectively  be  entitled  to 
under  the  intestate  laws  of  this  Commonwealth. 

"  *I  hereby  appoint  my  wife  Keziah  Searight, 
R.  M.  Searight  and  Joseph  A.  Stuart  to  be  the 
executors  of  this  my  last  will  and  testament. 

"  'In  testimony  whereof  I  have  hereunto  set  my 
hand  and  seal  this  4th  day  of  April,  A.  D., 
1888.* 

"Letters  testamentary  were  duly  granted  to 
the  executors  named  in  the  will. 

"F.  W.  Searight  died  possessed  of  certain  real 
estate  (farms)  and  personal  property,  but  he  was 
heavily  in  debt.  His  estate  is  not  sufficient  to 
pay  the  debts. 

"The  accountant  on  November  6th,  1891, 
filed  a  first  account,  which  was  made  up  of  per- 
sonalty and  the  income  of  the  real  estate.  The 
balance  in  his  hands  as  shown  by  that  account 
was  distributed  as  personalty  to  all  the  creditors 
of  the  estate,  by  an  auditor  appointed  by  the 
Court,  without  objection  on  the  part  of  any- 
body. A  dividend,  however,  of  only  .0472  per 
centum  of  the  debts  was  thereby  paid.  The  ac- 
count now  before  the  auditor  is  made  up  chiefly 
of  income  from  the  real  estate  and  the  proceeds 
of  the  sales  of  the  real  estate.  The  income  is 
from  the  proceeds  of  the  crops  of  the  years  1891 
and  1892*  The  sales  of  the  real  estate  took 
place  in  the  fall  of  1892,  and  were  confirmed  by 
the  Court  on  December  16, 1892. 

"The  accountant  in  his  capacity  of  executor 
collected  the  income  from  the  real  estate  with 
the  exception  of  I962.23,  which  was  collected 
by  his  co-executors.  The  real  estate  did  not  sell 
for  enough  to  pay  the  judgments  that  were 
against  it  at  the  time  of  F.  W.  Searight's  death. 
'Hie  debit  side  of  the  account  shows  charges  to 
the  amount  of  143,130.00,  and  the  credits 
claimed  amount  to  131,102.21.  Exceptions  to 
the  account  were  filed  by  the  co-executors  and 
by  creditors. 

"  2.  The  widow  and  heirs  of  F.  W.  Searight 
claim  the  proceeds  of  the  sale  of  all  the  crops 
gathered  from  the  real  estate  and  charged  on  the 
debit  side  of  the  account.  A  suit  has  been 
brought  by  them  against  Joseph  A.  Stuart  to  No. 
600  May  term,  1893,  in  the  Court  of  Common 
Pleas  of  Cumberland  County  for  the  recovery  of 
these  crops.    It  was  agreed  before  the  auditor 
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that  be  should  pass  upon  this  question  and  that 
the  said  suit  should  be  merged  in  his  determina- 
tion and  be  ended  thereby.*' 
The  auditor  found  that : 
"The  claim  of  the  widow  and  heirs  of  F.  W. 
Searight,  deceased,  for  the  crops  cannot  be  sus- 
taijied.  While  as  an  abstract  proposition  of  law 
it  znay  be  admitted  that,  where  an  administrator 
has  collected  the  rents  of  decedent's  realty  he 
must  pay  over  the  same  to  the  widow  and  heirs, 
yet  that  rule  does  not  apply  in  this  case.  The 
will  of  F.  W.  Searight,  authorizing  and  directing 
his  executors  to  keep  his  estate  intact  and  undi- 
vided for  a  period  of  five  years  after  his  decease, 
if  they  saw  fit  to  do  so,  and  his  directions  in  re- 
gard to  selling,  mortgaging  or  pledging  his  estate 
for  the  payment  of  his  debts,  manifests  clearly 
an  intention  on  his  part  that  his  executors  should 
continue  on,  for  that  period  at  least,  in  the  man- 
agement of  his  estate  just  as  if  the  testator  were 
living.  He  does  not  give  his  wife  and  children 
anything  until  the  end  of  said  five  years.  The 
crops  having  been  gathered  within  that  period 
must  be  considered  assets  for  the  payment  of  the 
debts  of  the  estate,  and  they  should  be  so  dis- 
tributed." 

Exceptions  to  the  report  of  the  auditor  were 
dismissed  by  the  Court,  Stewart,  P.  J.,  speci- 
ally presiding,  saying : 

"The  executor  charged  himself  in  his  account 
with  the  proceeds  derived  from  the  testator's 
real  estate,  during  the  period  between  the  death 
and  the  sale,  amounting  to  13,444.78.  These 
proceeds  were  claimed  by  the  widow  and  chil- 
dren. By  agreement  between  the  parties  the 
question  of  their  ownership  is  to  be  determined 
in  this  proceeding.  The  auditor's  report  awards 
them  to  the  executor  for  the  benefit  of  the  credi- 
tors of  the  estate,  and  to  this  ruling  the  widow 
and  children  except. 

"The  argument  with  respect  to  this  branch  of 
the  case,  has  been  confined  to  the  question  of 
conversion  by  the  will,  as  though  its  determina- 
tion depended  wholly  upon  the  answer  to  that. 

**It  is  not,  as  I  view  it,  a  question  of  conver- 
sion  of  the  real  estate  by  the  terms  of  the  will. 
If  it  were,  a  result  unfavorable  to  the  creditors 
would  follow,  for  I  think  it  manifest  that  the 
purpose  of  the  testator  was  to  conserve  his  estate 
as  it  then  was,  and  not  convert  it.  Indeed  this 
purpose  is  aptly  expressed  at  the  outset,  when  he 
authorizes  his  executors  to  keep  it  intact  and  undi- 
vided for  a  period  of  five  years.  Whatever 
power  of  sale  he  gives  them,  is  to  be  exercised 
during  this  period,  and  in  connection  with  the 
purpose  he  expressed.  He  contemplated  that 
the  sale  of  some  portion  of  his  real  estate  might 
be  necessary,  to  save  the  balance,  but  in  no 
event  was  such  power  to  be  exercised,  except  to 
raise  money  to  pay  debts,  and  even  then  its  ex- 


ercise was  committed  to  the  discretion  of  the  ex- 
ecutors. The  power  to  sell  is  a  naked  power, 
not  coupled  with  any  interest ;  it  was  given  as  a 
means  to  an  end  other  than  the  distribution  of 
the  estate,  and  was  conditional,  not  absolute. 
If  the  executors  are  entitled  to  the  fund,  there- 
fore, it  must  be  on  other  grounds. 

**The  governing  purpose  of  the  will,  was  to 
keep  as  much  as  possible  of  the  real  estate  from 
being  consumed  by  the  indebtedness  which  had 
become  fastened  upon  it,  in  the  interest  of  his 
widow  and  children.  That  the  scheme  of  com- 
mitting the  entire  estate  to  the  executors,  for  a 
period  of  five  years,  was  accepted  as  a  means  to 
this  end,  is  apparent.  It  was  not  the  personal 
estate  that  he  had  regard  to,  when  he  expressed 
the  desire  that  his  estate  should  be  kept  intact ; 
this  he  knew  would  be  required  for  the  payment 
of  debts,  and  more  too,  hence  the  power  in  the 
executors  to  pledge  his  real  estate  to  borrow 
money,  or  sell  whatever  part  of  it  might  be  nec- 
essary for  this  purpose.  He  commits  the  entire 
estate  to  the  executors  for  five  years,  with  such 
power  as  would  enable  them  to  so  manage  and 
apply  it  that  at  the  end  of  the  term  the  largest 
possible  amount  of  it  might  pass  to  his  benefi- 
ciaries. That  he  intended  the  income  derived 
from  his  real  estate,  during  this  period,  should 
be  diverted  to  other  uses,  is  not  probable,  since 
he  must  have  known  that  it  would  be  needed  for 
the  general  purpose  he  had  in  view,  to  the  ac- 
complishment of  which  he  had  subordinated 
everything  for  a  fixed  period. 

"The  power  to  apply  this  income  to  the  pay- 
ment of  debts,  is  implied  in  the  larger  power 
given  to  the  executors  in  the  management  of  the 
estate,  and  the  fact  that  the  testator  made  no 
other  disposition  of  it,  helps  largely  to  this  con- 
clusion. It  is  not  until  the  end  of  the  five  years 
that  the  interest  of  the  widow  and  children  in 
the  estate  is  to  begin,  unless,  because  of  failure 
or  abandonment  of  testator's  scheme  to  conserve 
the  estate  an  earlier  settlement  be  required,  in 
which  case  they  were  then  to  take,  but  they  get 
nothing  until  one  or  other  of  these  events  happens. 

''I  am  of  opinion  that  the  auditor  properly 
awarded  the  fund  to  the  executor  for  the  generad 
creditors,  and  the  exception  of  the  widow  and 
heirs  is  overruled,  as  well  also  and  for  like  rea- 
sons, the  exception  of  certain  lien  creditors  who 
claimed  that  these  proceeds  were  to  be  distrib- 
uted as  real  estate. 

"And  now,  9th  February,  1894,  exceptions 
dismissed,  the  auditor's  report  is  confirmed,  and 
payment  by  the  executors  is  ordered  in  accord- 
ance therewith." 

The  widow  and  children  took  this  appeal,  as- 
signing as  error  the  action  of  the  Court  in  dis- 
missing the  exceptions  and  the  failure  to  award 
to  them. 
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E,  W.  BiddU  and  M.  C.  Herman  for  appel- 
lants. 

The  only  question  raised  by  this  appeal  is 
whether  the  income  of  testator's  fanns  is  diverted 
by  his  will  from  his  widow  and  children  to  his 
creditors. 

It  is  well  settled  that,  in  the  absence  of  a  tes- 
tamentary provision  which  produces  a  different 
result,  the  rents,  issues  and  profits  of  a  deced- 
ent's real  estate  accruing  after  his  death  belong 
to  his  widow  and  heirs ;  and  the  personal  repre- 
sentative is  not  authorized  to  receive  them. 

Adams  v,  Adams,  4  Watts  160. 
Merkers  Estate,  131  Pa.  5S4  (611). 

If  the  personal  representative  collects  the  in- 
come of  the  lands,  the  widow  and  heirs  may  re- 
cover the  same  from  him;  their  right  to  the  in- 
come is  as  absolute  as  was  the  right  of  their  an- 
cestor. 

McCoy  V.  Scott,  2  Rawle  222. 
Bakes  et  al.  v.  Reese,  150  Pa.  44. 

And  where  lands  are  sold  by  order  of  Court 
for  payment  of  debts,  the  widow  and  heirs  are 
entitled  to  the  rents  therefrom  until  pajrment  of 
the  purchase  money  and  delivery  of  the  deed. 

Kalbfus  V,  Rundell,  134  Pa.  102. 

It  is  further  well  settled,  that  when  a  discre- 
tionary power  of  sale  is  given  by  a  will,  no  con- 
version of  realty  into  personalty  will  take  place 
imtil  a  sale  is  actually  made. 

To  work  a  conversion,  at  testator's  death,  the 
direction  to  sell  must  be  positive,  irrespective  of 
contingencies  and  independent  of  discretion. 

Peterson's  Appeal,  88  Pa.  397. 

Anewalt's  Appeal,  42  Id.  414. 

Chew  V,  Nicklin,  45  Id.  84. 

Hunt's  and  Lehman's  Appeals,  105  Id.  128. 

The  lands  of  testator,  therefore,  passed  to  his 
children  by  descent,  subject  to  the  widow's  statu- 
tary  dower. 

Blackstone,  Com.  II.  241-2. 
Selfridge's  App.,  9  W.  &  S.  55. 
Vowinckel  v,  Patterson,  144  Pa.  28. 

H,  S.  Stuart  and  /ahn  Hays^  {Stuart  with 
them),  for  appellee. 

We  contend  that  the  chain  of  descent  was 
broken ;  that  the  power  in  the  executors  to  sell 
was  one  coupled  with  an  interest  such  as  would 
break  the  chain  of  descent,  vest  the  title  in  them 
and  give  them  the  right  to  the  proceeds  of  the 
land.  Certainly  is  this  true  within  the  period  of 
the  fi^t  years  fixed  by  the  will  for  settlement 
and  distribution.  If  the  widow  and  children 
were  entitled  to  the  proceeds  of  the  land  it 
would  have  been  on  the  theory  that  they  were 
the  owners  of  it,  and  if  so  they  could  have  brought 
ejectment  and  ousted  the  executors  from  its  con- 
trol, but  no  one  can  conclude  from  any  reading 


of  the  testator's  will  that  such  was  his  intention. 

Dundas'  Appeal,  64  Pa.  325. 

Miller  v.  Meetch,  8  Id.  425. 

Burr  V,  Sim,  l  Whart  265. 

Osgood  V,  Franklin,  2  Johns.  Cb.  1-29. 

Estate  of  Kenderton  Smith,  4  Phila.  181. 

The  intention  of  the  testator  as  shown  by  bis 
will  was  clearly  to  devote  the  estate,  including 
its  proceeds,  for  five  years  to  the  payment  of  his 
debts. 

July  12,  1894.  Mitchell,  J.  The  widow 
and  heirs  are  entitled  to  the  income  of  the  real 
estate  between  the  death  of  testatorand  the  sale, 
unless  the  will  has  taken  it  out  of  the  usual  course 
of  devolution,  and  put  it  in  the  hands  of  the  ex* 
ecutors  for  the  payment  of  debts.  It  is  not  a 
question  of  conversion,  as  the  learned  Judge  be- 
low rightly  held,  but  of  intent. 

The  testator  had  large  assets,  but  also  large 
liabilities,  and  the  will  indicates  that  he  knew 
that  a  settlement  of  his  estate  in  the  usual  course 
of  law,  would  leave  little  or  nothing  to  his  fam- 
ily. He  had,  therefore,  the  choice  of  letting  the 
family  get  along  for  a  few  years  without  income 
in  order  that  they  might  then  have  something 
saved,  or  of  letting  them  take  the  chances  of  the 
income  from  the  farms  for  a  few  months  and 
then  have  nothing.  He  plainly  chose  the  first 
alternative.  His  will  empowers  his  executors, 
of  whom  the  widow  was  one,  to  keep  his  estate 
intact  and  undistributed  for  a  period  of  five  years, 
and  during  that  period,  at  their  discretion  to  sell 
and  convey,  or  to  mortgage  or  pledge  any  of  his 
real  or  personal  estate  for  the  purpose  of  raising 
money  for  the  payment  of  debts.  At  the  end  of 
the  five  years,  or  upon  the  settlement  of  the  es- 
tate  by  the  executors,  distribution  was  to  be 
made.  Nothing  could  be  plainer  than  the  gen- 
eral intent,  and  guiding  purpose  of  the  testator 
to  take  his  estate  out  of  the  ordinary  legal  devo- 
lution, and  to  prevent  a  present  distribution  of 
any  of  it  to  the  heirs,  in  the  hope  of  ultimate 
advantage.  The  power  expressly  given  over  the 
whole  estate,  real  and  personal,  to  sell,  mort- 
gage or  pledge  for  payment  of  debts,  necessarily 
includes  the  power  to  manage,  to  collect  and  ap- 
ply the  income  of  the  whole  for  the  desired  pur- 
pose.   This  the  executors  have  done. 

Decree  afiirmed. 

J.  D.  B.,  jr. 
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April  27,  1894. 


Searifi[ht'8  Estate. 
Stuart's  Appeal. 


Equity — Subrogatiofu^Judgment — Lien  of  sur^ 
vives  for  Jive  years  from  death  of  debtor — 
Act  of  February  24,  1834,  sec.  25,  P.  L.  77, 
not  repealed  by  Act  of  Tune  /,  1887^  P.  L, 
28^ — Constitutional  rule  requiring  amended 
Act  to  be  quoted^ Intention  of  Legislature, 

Sabrogation  is  an  equitable  principle,  and  will  not  be 
tUowed  to  overcome  a  higher  equity. 

The  Act  of  June  i,  1S87,  P.  L.  289,  does  not  alter  the 
provisions  of  the  Act  of  February  24,  1834,  sec.  25,  P. 
L.  77,  that  the  lien  of  a  judgment  in  force  at  the  death  of 
the  judgment  debtor  is  continued  unimpaired  for  five 
years  from  the  date  of  such  death. 

The  Act  of  June  I,  1887,  P.  \„  289,  was  passed  to 
amend  the  Act  of  March  26,  1827,  P.  L.  129,  and  in  obe- 
dience to  the  constitutional  reauirement  it  recites  and  re- 
enacts  that  Act  with  the  amendment.  This  re-enactment 
embracing  the  declaration  that  no  judgment  shall  con- 
tinue a  lien  for  more  than  five  vears  must  not  be  held  to 
effect  a  repeal  of  the  provision  for  continuance  of  the  lien 
by  death  of  the  debtor,  when  such  repeal  was  manifestly 
not  within  the  legislative  intent. 

The  requirement  of  the  Constitution,  Art.  3,  Sec.  6, 
that  laws  shall  not  be  amended,  etc.,  by  title  only,  but  by 
re-enactment  at  length,  applies  only  to  express  amend- 
ments. 

Appeal  of  Joseph  A.  Stuart,  a  judgment 
creditor  of  F.  W.  Searight,  deceased,  from  the 
decree  of  the  Orphans*  Court  of  Cumberland 
County,  making  distribution  of  the  estate  of 
said  F.  W.  Searight. 

The  facts  were  found  by  the  auditor,  E.  B. 
Watts,  Esq.,  as  follows : — 

"  4th.  (3)  Among  the  judgments  presented 
for  participation  in  the  distribution  is  one  of 
Helen  Bosler,  et  al.,  executors  of  James  W. 
Bosler,  deceased,  for  use  of  the  Fidelity  Insur- 
ance, Trust  and  Safe  Deposit  Company  against 
George  P.  Searight  and  F.  W.  Searight,  entered 
originally  March  17,  1885  to  No.  283  April  T., 
1885,  for  J9683.33.  The  money  for  which  this 
jtidgment  was  given  was  loaned  to  George  P. 
SeaSright;  F.  W.  Searight  united  with  his  brother 
George  in  the  judgment  to  secure  the  loan.  F. 
W.  S^uight  was  therefore  a  surety  in  the  judg- 
ment. F.  W.  Searight  died,  as  before  stated, 
on  August  8,  1888,  while  the  judgment  was  in 
fiill  life.  The  judgment,  however,  was  not  re- 
vived against  George  P.  Searight,  who  is  still 
living,  until  after  the  expiration  of  five  years 
from  the  date  of  its  entry,  to  wit,  on  July  30, 
1890,  when  it  was  revived  for  |i  1048.99.  There 
were  other  judgments  against  George  P.  Searight 
originally,  subsequent  in  point  of  lien  to  this 
judgment,  but  by  reason  of  the  said  failure  to 
revive  within  five  years  these  other  judgments 
acquired  positions  against  George  P.  Searight  in  { 


advance  of  this  one.  George  P.'Searight's  real 
estate  was  sold  on  execution  by  the  sheriff  on 
the  6th  day  of  February,  1891.  In  the  appro- 
priation of  the  proceeds  of  that  sale,  after  the 
payment  of  a  purchase  monev  mortgage,  the 
fund  was  awarded  next  to  a  judgment  of  Lewis 
F.  Lyne  against  F.  W.  Searight  and  George  P* 
Searight  entered  January  3,  1887,  to  No.  168 
Jan.  T.,  1887  ^or  1 7000,  and  the  balance  which 
was  110,006.74  to  a  judgment  of  Joseph  A. 
Stuart  against  F.  W.  Searight  and  George  P. 
Searight,  entered  April  6,  1887  to  No.  602 
April  T.,  1887  for  175,558.64.  The  money 
represented  by  the  Lewis  F.  Lyne  judgment  was 
loaned  by  the  plaintiff  to  F.  W.  Searight  and 
George  P.  Searight,  each  receiving  I3500.  So 
that  each  was  principal  as  to  one-half  and  surety 
as  to  the  other  half.  Under  these  facts  certain 
lien  creditors  of  F.  W.  Searight  objected  to  the 
allowance  of  the  Fidelity  Insurance,  Trust  and 
Safe  Deposit  Co.,  to  participation  in  the  distri- 
bution of  the  fund  arising  from  the  sale  of  the 
real  estate  of  F.  W.  Searight. 

**(4)  Joseph  A.  Stuart  claims  under  his  judg- 
ment No.  602,  April  T.,  I887  for  175,558.64 
revived  to  No.  274,  May  T.,  1892,  the  right  in 
this  distribution  to  be  subrogated  to  the  extent 
of  one-half  of  the  judgment  of  Lewis  F.  Lyne 
as  against  the  estate  of  F.  W.  Searight,  because 
the  entire  judgment  of  Lyne  was  paid  out  of  the 
proceeds  of  the  sheriff's  sale  of  the  real  estate  of 
George  P.  Searight,  when  only  one-half  of  said 
judgment  was  George  P.  Searight's  debt.** 

The  Court  below,  Stewart,  P.  J.,  specially 
presiding,  in  discussing  exceptions  to  the  report 
of  the  auditor  on  these  points,  said: — 

''Subrogation  was  claimed  for  ^Joseph  A. 
Stuart  under  the  following  circumstances.  Lewis 
F.  Lyne  was  plaintiff  in  judgment  No.  168  Jan: 
T.,  1887,  for  17,000  against  George  P.  Searight 
and  F.  W.  Searight.  Stuart  was  plaintiff  in  a 
later  judgment  against  George  P.  Searight  to 
No.  602  April  T.,  1887,  for  175,588.  In  Jan- 
uary, 1 89 1,  the  real  estate  of  George  P.  Searight 
was  sold  at  sheriff's  sale,  and  the  whole  amount 
of  the  Lyne  judgment  was  paid  out  of  the  pro- 
ceeds, leaving  but  110,006.64  to  be  applied  to 
the  Stuart  judgment.  In  the  Lyne  judgment 
the  defendants  were  joint  debtors,  each  owed 
the  one-half,  and  each  was  surety  for  the  other; 
but  in  the  distribution,  George  P.  Searight*s  real 
estate  was  made  to  pay  the  debt  of  both.  Stuart 
being  thus  deprived  of  his  security  on  which  his 
lien  rested,  asks  to  be  subrogated  to  the  right  of 
the  plaintiff  in  the  Lyne  judgment,  to  compel 
payment  of  F.  W.  Searight's  share  of  the  original 
liability  for  his  indemnity.  The  auditor  dis- 
allowed the  claim,  and  his  ruling  is  excepted  to. 

*'  I  think  it  may  be  conceded  that  when 
George  P.  Searight*s  property  had  been  taken  to 
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pay  the  entire  debt,  Stuart  was  in  position, — 
other  things  being  equal — to  require  that  F.  W. 
Searight's  estate  should  be  subjected  to  the  pay- 
ment of  his  judgment,  to  the  extent  that  he  had 
been  disappointed  by  the  appropriation  of  the 
fund  which  had  been  pledged  to  him  to  another's 
advantage.  The  cases  of  Neff  i'.  Miller,  8  Barr 
347;  Gearheart  v.  Jordan,  i  Jones,  325,  and  Hus- 
ton's Appeal,  19  P.  F.  Smith,  488,  sustain  this 
view.  But  other  things  then  were  far  from  being 
equal,  as  between  these  several  debtors,  when 
l3>Soo  of  George  P.  Searight's  money  was 
tjJcen  to  pay  F.  W.  Searight's  portion  of  the 
Lyne  judgment,  the  estate  of  the  latter  was 
fixed  for  a  debt  of  George  P.  Searight  amount- 
ing to  111,038  which  he  owed  on  a  judgment 
No.  283  April  T.,  1885 — revived  to  a  later  term, 
held  by  the  Fidelity  Insurance  and  Trust  Co., 
and  on  which  F.  W.  Searight  was  surety. 
The  sheriff  *s  sale  which  swept  away  from  Stuart 
the  same  estate  which  was  the  security  of  his 
judgment,  demonstrated  beyond  all  doubt,  if 
such  demonstration  were  needed,  that  the  whole 
burden  of  the  Trust  Company's  judgment  for 
the  debt  of  George  P.  Searight,  rested  upon  the 
estate  of  F.  W.  Searight.  It  would  be  a  strange 
principle  that,  in  such  a  state  of  facts,  would 
allow  George  P.  Searight  to  enforce  the  Lyne 
judgment,  for  the  recovery  of  any  excess  he 
may  have  paid  them,  without  regard  to  the 
larger  indebtedness  which  he  himself  owed.  It 
would  be  just  as  inequitable  to  allow  Stuart  to 
do  it,  for,  admitting  his  equity,  it  is  entirely 
overcome  by  the  superior  equity  in  F.  W.  Sea- 
right's  estate.  His  rights  rise  no  higher  than  the 
rights  of  his  judgment  creditors.  It  is  through 
the  latter  that  he  acquired  whatever  right  he  has, 
for,  since  the  latter  is  first  to  feel  the  injury,  it 
is  to  him  the  right  first  attaches.  Though  this 
be  true,  it  does  not  always  follow  that  the  debtor 
may  enforce  the  right.  Who  may  enforce  it 
depends  upon  the  equities  of  the  case,  sometimes 
the  debtor,  sometimes  the  creditor,  as  the  case 
may  be ;  but  in  no  case  may  the  latter  do  what 
the  former  could  not  do  with  the  right  conceded 
to  be  in  him.  Allowing  Stuart  to  succeed  to  all 
of  George  P.  Searight's  rights  in  the  Lyne  judg- 
ments, he  would  be  entitled  to  get  nothing  there- 
from so  long  as  the  former  remained  indebted 
to  F.  W.  Searight's  estate  a  larger  amount. 

*  *The  exceptions  to  the  ruling  of  the  auditor  can- 
not be  sustained  and  are  accordingly  dismissed. 
**  The  right  of  the  Trust  Company  to  partici- 
pate in  the  distribution  of  the  proceeds  arising 
from  the  sale  of  the  real  estate  is  resisted  on  the 
ground  that  its  judgment  No.  285  April  T.,  1885, 
entered  nth  March,  1885,  was  not  revived,  and 
consequently  lost  its  position  in  favor  of  later 
judgments,  which  are  now  entitled  to  priority 
over  it,  and  which  are  more  than  sufiicient  to 


exhaust  the  fimd,  and  that  this  results,  notwith- 
standing the  death  of  the  judgment  debtor  in 
1888,  and  the  sale  of  the  real  estate  within  five 
years  thereafter.  The  contention  is  that  the 
continuance  of  the  lien  of  a  judgment  for  five 
years  from  the  death  of  the  defendant  therein, 
preserving  whatever  priority  it  may  have,  is  de- 
pendent upon  the  Act  of  24th  February,  1834, 
section  25;  that  as  the  law  stood  prior  to  the 
passage  of  that  Act,  no  judgment  continued  a 
lien  with  priority  over  subsequent  judgments  for 
a  longer  period  than  five  years,  unless  within  that 
period  it  was  revived,  (Act  of  26th  March, 
1827);  that  the  Act  of  ist  June,  1887,  being  a 
supplement  to  the  earlier  Act  of  26th  March, 
1827,  re-enacted  it,  and  that  the  general  affirma- 
tive words  used  therein,  to  wit,  'and  no  judg- 
ment shall  continue  a  lien  on  such  real  estate 
for  a  longer  period  than  five  years  from  the  day 
on  which  said  judgment  may  be  entered  or  re- 
vived,' etc.,  operate  to  repeal  the  Act  of  24th 
February,  1834,  so  far  as  it  gave  continuance  of 
lien,  and  that  since  the  passage  of  the  Act  of 
ist  June,  1887,  nothing,  not  even  death  itself, 
can  continue  the  lien  of  a  judgment  beyond 
five  years  without  a  revival. 

**  This  argument  would  have  much  force  were 
the  Act  of  ist  June,.  1887,  an  original  Act  and 
not  supplemental.  Were  such  the  case  its  effect 
would  doubtless  be  to  restore  the  law  as  it  stood 
prior  to  1834,  since  a  subsequent  statute  if  it 
have  negative  words,  is  generally  allowed  to  re- 
peal the  former.  But  the  fact  that  it  is  supple- 
mental is  of  great,  if  not  controlling  significance. 
We  dare  not  overlook  the  fact  that  as  an  amend- 
ment, to  give  it  any  validity  at  all,  it  was 
necessary  to  recite  in  terms  the  original  statute 
and  re-enact  it.  The  negative  words  relied 
upon  in  the  argument  to  effect  the  repeal  are 
found  in  the  original  Act.  The  purpose  of  their 
insertion  in  the  Act,  could  not  have  been  what 
is  now  sought  to  be  gathered  from  the  supple- 
ment, for  prior  to  that  legislation,  death  did  not 
operate  to  continue  the  rank  of  the  judgment, 
with  its  lien.  Tor  five  years,  and  therefore,  such 
a  thing  as  repeal  could  not  have  been  in  contem- 
plation, in  re-enacting  the  law  with  these  words 
left  in  it.  Did  the  Legislature  intend  that  they 
should  have  a  larger  significance  than  they  had 
in  the  original  Act  ?  If  not  no  artificial  rule  for 
the  interpretation  or  construction  of  statutes 
can  give  it  to  them.  This  supplement  of  1887 
became  operative  at  once  upon  its  passage.  It 
is  not  too  much  to  say,  that  thousands  of  judg- 
ments were  then  resting  upon  no  other  security 
than  that  afforded  by  the  Act  of  1834.  Are  we 
to  assume  that  the  Legislature  intended  to  sweep 
away  the  security  from  beneath  them,  supposing 
it  had  the  power  to  do  so,  and  leave  them  value- 
less?   When  such  large  results  would  follow,  if 
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the  Legislature  were  efficient  to  the  end,  the 
purpose  to  accomplish  them,  if  not  expressed  in 
wokIs,  should  be  indicated  by  something  more 
than  a  rule  of  construction.  The  supplemental 
Act  has  a  purpose  clearly  expressed  in  its  last 
seven  lines,  which  are  the  addition  made  to  the 
original  Act  and  the  only  change  made  in  it. 
They  do  not  remotely  relate  to  the  question 
under  consideration,  but  do  go  to  show  that  they 
themselves  constitute  the  amendment  exclusively. 

"  The  weakness  of  the  counsel's  argument,  is 
in  giving  to  an  artificial  rule  of  construction, 
greater  force  than  to  the  Act  of  Assembly  itself. 
It  would  use  the  rule,  not  as  an  aid  to  discover 
the  purpose  of  the  Legislature,  but  to  arbitrarily 
assign  a  purpose,  which  not  only  is  not  ex- 
pressed, but  is  negatived  by  all  the  surrounding 
circumstances.  It  applies  the  rule,  to  make  it 
accomplish  certain  results  and  then  insists  that 
such  results  were  intended.  This  would  give  to 
rules  of  construction  the  force  of  constitutional 
law.  Certainly  the  language  employed  in  the 
supplement  would  support  the  contention  of 
counsel,  were  it  not  evidept  that  the  intention 
to  repeal  did  not  exist.  'A  thing  within  the  in- 
tention, is  within  the  statute  though  not  within 
the  letter;  and  a  thing  within  the  letter  is  not 
within  the  statute  unless  within  the  intention.* 
People  V.  Insurance  Company,  15  John.  380. 

"The  conclusion  of  the  auditor  with  respect 
to  the  right  of  this  judgment,  in  the  order  of 
its  priority  is  correct,  and  the  exceptions  thereto 
are  overruled." 

Joseph  A.  Stuart  appealed,  assigning  as  error 
the  finding  of  the  Court  that  the  lien  of  the 
Bosler  judgment  was  continued  and  awarding 
any  part  of  the  fund  to  this  judgment,  and  in 
not  awarding  to  him  subrogation  in  the  Lyne 
judgment. 

John  Hays  (If.  S.  Stuart  and  Stuart  with  him) 
for  appellant. 

Richard  C,  Dale  and  M.  C.  Herman  (/.  E, 
Bamitz  with  them)  for  the  Fidelity  Trust  Co., 
guardian,  appellee. 

July  12,  1894.  Mitchell,  J.  If  it  were 
necessary  to  consider  the  appellant's  right  of 
subrogation  to  the  Lyne  judgment,  the  question 
might  well  be  rested  on  the  opinion  of  the 
learned  Judge  below,  which  shows  clearly  the 
absence  of  any  equity  on  which  such  subroga- 
tion could  rest.  But  even  conceding  the  right, 
the  Lyne  judgment  was  junior  to  the  Bosler  lien 
if  that  was  still  alive  against  F.  W.  Searight's 
land.  The  only  question,  therefore,  is  whether 
the  Bosler  judgment  having  lost  its  lien  against 
the  land  of  G.  P.  Searight,  the  principal,  still 
kept  its  hold  on  the  estate  of  the  surety,  by 
virtue  of  the  latter's  death  while  it  was  an  un 
disputed  lien. 


The  question  is  settled  by  the  cases  of  Winton 
V,  Little,  94  Pa.  64;  Kindt's  Appeal,  102  Pa, 
441;  and  Campbell  v,  Sherman,  151  Pa.  70, 
unless  the  law  has  been  changed  by  the  Act  of 
June  I,  1887,  P.  L.  289. 

That  Act  amends  the  Act  of  March  26,  1827, 
P.  L.  129,  by  adding  a  clause  preventing  the 
continuance  of  the  lien  of  a  judgment  as  against 
a  terre  tenant  whose  deed  is  recorded,  unless  he 
be  named  as  terre  tenant  in  the  original  scire 
facias.  This  appears  to  be  the  whole  scope  of 
the  amendment,  but  in  obedience  to  the  con- 
stitutional requirement  the  Act  quotes  the  whole 
of  section  first  of  the  Act  of  1827,  and  then  re- 
enacts  it  in  the  same  words,  with  the  addition 
above  mentioned.  In  so  doing  it  necessarily  re- 
enacts  the  words  *'and  no  judgment  shall  con- 
tinue  a  lien  ...  for  a  longer  period  than  five 
years  .  .  .  unless  revived,"  etc.,  and  the  argu- 
ment is  strongly  urged  by  appellant,  first,  that 
the  Act  of  February  24,  1834,  continuing  the 
lien  of  judgments  against  the  lands  of  a  dece- 
dent, being  in  pari  materia  is  repealed  by  the 
general  negative  words  of  the  Act  of  1887,  and 
secondly,  that  it  cannot  be  considered  as  ex- 
cepted from  such  effect,  and  allowed  to  remain^ 
as  an  amendment  to  the  Act  of  1827,  because  it 
is  not  ' 're-enacted  and  published  at  length**  as- 
required  by  section  6  of  article  3  of  the  Con- 
stitution. 

The  second  proposition  may  be  disposed  of 
first.  The  Act  of  1887  does  not  undertake  ta 
amend  the  Act  of  1834,  and  therefore  did  not 
need  to  repeat  its  terms.  The  constitutional 
provision  has  reference  to  express  amendments 
only.  Its  object,  like  that  of  section  2  of  the 
same  article  requiring  each  Act  to  have  its  sub-^ 
ject  clearly  expressed  in  the  title,  was  to  secure 
to  the  legislators  themselves  and  others  inter- 
ested, direct  notice,  in  immediate  connection^ 
with  proposed  legislation,  of  its  subject  and' 
purpose.  The  Constitution  does  not  make  the 
obviously  impracticable  requirement  that  every 
Act  shall  recite  all  other  Acts  that  its  operation 
may  incidentally  affect,  either  by  way  of  repeal^ 
modification,  extension,  or  supply.  The  har- 
mony or  repugnance  of  Acts  not  passed  witb 
reference  to  the  same  subject  can  only  be 
effectually  developed  by  the  clash  of  conflicting 
interests  in  litigation,  and  the  settlement  of  such 
questions  belongs  to  the  judicial  not  the  legis- 
lative department.  No  constitutional  provision 
is  involved  in  the  present  case. 

The  words  of  the  Act  of  1887,  '*no  judg- 
ment shall  continue  a  lien,**  etc.,  are  general- 
and  negative,  and  prima  facie  therefore,  repeal, 
everything  in  conflict  with  them.  But  they  are 
not  to  be  extended  to  subjects  not  within  the 
legislative  intent.  They  are  part  of  the  Act  of 
1 1827,  and  are  re-enacted  wiUiout  change,  iSri^ 
Digitized  by  V3OO  V IC 
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forma  in  order  to  add  the  subsequent  provision 
about  terre  tenants.  The  Act  of  1827  in  its 
turn  adopted  them  from  the  Act  of  April  4, 
i798>  3  Sm.  331,  under  which  they  had  been 
given  their  broadest  effect  by  this  Court  in  Fry* 
hoffer  V.  Busby,  17  S.  &  R.,  121;  Bank  v. 
Crevor,  2  Rawle  224,  and  other  cases.  The 
same  construction  was  apparently  given  to  the 
Act  of  1827,  though  the  absence  of  reference  to 
it,  even  in  cases  which  arose  after  its  passage, 
and  the  continued  recurrence  to  the  Act  of  1798 
are  not  a  little  remarkable.  See  Downey's  Ap- 
peal, 2  Watts,  297;  Jackz^.  Jones,  5  Whart.321, 
and  Konigmaker  v.  Brown,  14  Pa.  269.  In  all 
of  these  cases  it  was  held  that  as  against  junior 
encumbrances,  the  lien  of  judgments  expired  in 
five  years  although  the  judgment  debtor  had 
liied  within  that  period. 

The  Act  of  Feb.  24,  1834,  sec.  25,  P.  L.  77, 
changed  the  law  in  such  cases  by  declaring  that 
the  Hen  should  continue  to  bind  the  estate  for 
five  years  without  revival,  and  during  that  term 
the  judgments  should  rank  according  to  their 
priority  at  the  time  of  death.  This  Act  estab- 
lished a  broad  line  of  distinction  between  judg- 
ments against  living  defendants,  the  liens  of 
which  were  limited  to  five  years  absolutely,  and 
judgments  against  defendants  who  had  subse- 
quently died,  the  liens  of  which  were  extended 
five  years  from  the  date  of  death.  The  Act  of 
1827  was  a  supplement  to  the  Act  of  1798,  and 
both  dealt  directly  with  the  subject  of  judgments 
only.  The  Act  of  1834  was  entitled  "  An  Act 
relating  to  executors  and  administrators,''  and 
not  only  its  title,  but  its  seventy  carefully  drawn 
sections  show  that  it  was  intended  to  deal 
directly  only  with  that  subject,  and  touched  the 
subject  of  judgments  only  incidentally  in  con 
nection  with  the  estates  of  decedents.  The 
Legislature  therefore  in  1887  had  before  it  a 
clear  distinction  between  classes  of  judgments, 
existing  for  more  than  half  a  century  under 
separate  statutes,  and  when  under  such  circum 
stances  it  took  up  one  of  those  statutes  for 
amendment,  we  must  assume  that  it  legislated 
with  that  established  distinction  in  view,  until  it 
shows  a  clear  intention  to  disregard  or  abolish 
it.  Notwithstanding  therefore  the  generality 
and  the  negative  character  of  the  language  of 
the  Act  of  1887  we  are  of  opinion  it  has  not 
affected  the  Act  of  1834. 

Decree  affirmed. 

J.  D,  B.,  jr. 


Jan.  '94,  434.  April  26, 1894. 

Searight's  Estate. 
Coyle's  Appeal. 

Equity — Subrogation — Executor  paying  claims 
against  his  testator* s  estcUe — Rule  as  to  per* 
sonal  property  and  as  to  real  estate. 

Where  an  executor  in  good  faith  and  with  reasonable 
grounds  to  believe  the  estate  in  his  care  solvent  pays  off 
judgments,  he  has  an  equitable  right  of  subrogation,  so 
far  as  personal  estate  b  concerned,  provided  it  can  be  al^ 
lowed  without  injury  to  others. 

But  as  to  lien  creditors  upon  real  estate,  their  rank  and 
standing  are  fixed  absolutely  as  matter  of  law  by  a  sale, 
and  they  participate  accordingly  in  the  proceeds.  After 
sale  no  new  rights  of  lien  or  claim  <mi  the  proceeds  can 
be  acquired  by  subrogation  or  otherwise.  The  rights  of 
creditors  are  determined  by  the  record,  and  the  Court 
cannot  proceed  to  determine  whether  subrogation  would 
work  injury ;  that  it  would  work  injury  is  a  presump* 
tion  juris  ei  dtjurt^  and  it  cannot  therefore  be  allowed. 

Appeal  of  James  Coyle  and  Keziah  Searight 
from  the  decree  of  the  Orphans'  Court  of  Cumber- 
land County,  making  distribution  of  the  estate 
of  F.  W.  Searight,  deceased. 

The  facts  are  stated  in  the  opinion  of  the 
Court  below,  Stewart,  P.  J.,  specially  presid- 
ing:— 

**In  view  of  the  other  facts  in  this  case,  it  is  a 
matter  of  little  significance  that  the  executor 
when  he  paid  the  principal  and  interest  on  cer- 
tain judgments,  instead  of  having  the  claims 
assigned  to  himself,  had  them  marked  paid  and 
satisfied.  At  law  this  would  imply  an  extinguish- 
ment of  the  debt,  but  such  conclusion  is  avoided 
in  equity,  whenever  the  ultimate  payment  of  the 
debt  should,  in  good  conscience,  be  required  of 
some  one  else.  In  entire  good  faith,  and  in  the 
honest  belief  that  the  estate  was  more  than  ade- 
quate to  the  payment  of  all  its  liabilities,  the 
executor,  in  advance  of  the  sale  of  the  real  es- 
tate of  the  testator,  applied  certain  assets  to  the 
payment  of  certain  liens.  *  Now  that  the  estate 
has  all  been  converted,  and  its  insolvency 
appears,  it  is  contended  that  he  is  concluded  by 
the  entry  of  satisfaction  upon  the  judgments, 
and  that  he  cannot  make  use  of  them  in  the  dis- 
tribution of  the  estate  for  his  reimbursement. 

<<Had  these  claims  been  assigned  to  him,  his 
rightto  use  them  could  not  have  been  questioned. 
This  would  have  been  the  better  and  safer 
course,  since  it  would  have  given  him  under  any 
circumstances  all  the  right  of  the  plaintiffs  in  the 
judgments.  Notwithstanding  they  were  marked 
paid,  he  may  still  use  them,  but  only  on  condi- 
tion that  the  exercise  of  this  right  works  no  in- 
jury to  the  other  parties.  He  might  have  had  an 
absolute  right  by  an  assignment,  whereas  he  now 
has  only  a  conditional  one.  He  has  lost  this 
much  advantage  and  no  mc^e,  and  the^govem- 
igi  ize     y  g 
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wg  question  is,  would  allowing  these  claims  to 
be  kept  afoot  for  the  executor's  reimbursement, 
roult  in  giving  the  creditors  of  the  estate  less 
than  they  would  have  received  had  they  not  been 
paid  ?  Of  course,  it  would  result  greatly  to 
their  advantage  were  these  claims  to  be  elimin- 
ated from  the  distribution ;  but  they  are  not  en- 
titled to  be  advantaged  at  the  expense  of  an  in- 
nocent party;  they  are  entitled  simply  to  the 
rights  they  had,  unimpaired  and  unaffected  by 
anything  the  executor  may  have  done.  If  what 
the  executor  asks  is  consistent  with  these,  he  is 
entitled  to  it,  no  matter  if  the  record  does  show 
satisfaction.  Now  it  is  not  pretended  that  any 
creditor  gets  less,  in  consequence  of  the  execu- 
tor's act,  than  he  otherwise  would  have  done. 
Where  then  is  the  injury  ?  The  status  of  each 
creditor  was  fixed  at  the  death  of  the  testator, 
and  it  remains  undisputed.  To  give  to  the  re- 
ceipts which  the  executor  took  in  these  cases  the 
effect  of  an  assignment  to  himself,  is  to  do 
simple  justice  to  him  without  prejudicing  the 
rights  of  any  one  concerned. 

**It  was  urged  upon  the  argument  of  the  case 
that  certain  lien  creditors  bid  upon  the  testator's 
real  estate  an  amount  just  sufficient  to  cover 
their  liens,  assuming,  as  they  had  a  right  to  do, 
that  the  judgments  which  the  executor  had  paid, 
hi  whole  or  in  part,  were  in  point  of  fact  satis- 
fied and  extinguished  to  the  extent  of  the  pay- 
ments made,  and  that  to  allow  the  executor  to 
recover  on  these  judgments  now  would  disap- 
point them. 

**Be  it  so,  such  fact  wbuld  not  of  itself  oper- 
ate to  defeat  the  executor's  claim.  More  than 
simple  disappointment  is  required  to  work  that 
result,  injury  is  the  essential  ingredient.  Were 
there  a  finding  by  the  auditor  that  any  subse- 
quent lien  creditor,  bidding  at  that  sale  for  his 
own  protection,  had  been  misled  into  bidding 
less  than  he  otherwise  would  have  done,  because 
of  these  entries  of  payment  and  satisfaction  up- 
on the  record,  and  that  in  consequence  his  judg- 
ment would  not  be  reached  in  the  distribution  if 
the  executor  should  be  allowed  his  claim,  doubt- 
less such  finding  would  establish  a  superior 
equity  in  the  creditor,  arising  from  the  injury 
ti^t  resulted  to  him,  and  which  was  caused  by 
the  act  of  the  executor.  Not  only  is  there  no 
such  finding  by  the  auditor,  there  was  no  request 
for  any  finding  on  the  subject,  and  there  is  no 
exception  to  the  report  because  of  its  omission. 
The  exception  taken  b,  that  the  auditor  allowed 
the  executor's  claim,  and  the  only  ground  as- 
signed is  that  the  receipts  showed  payment  and 
extinguishment  of  the  debt.  Such  a  thing  as  in- 
jury special  or  general  is  not  suggested.  If  a 
finding  on  this  subject  was  desired,  it  should 
have  been  submitted  to  the  auditor.  If  the 
findings  do  not  cover  all  the  ground  that  is 


thought  important,  exceptions  should  be  taken 
to  their  insufficiency.  True  the  Court  may  sup- 
plant the  findings  of  an  auditor,  but  it  rarely 
occurs  that  the  Court  does  so  of  its  own  motion 
when  counsel  are  content  with  the  report  as  it 
stands.  We  have  not  been  asked  for  any  addi- 
tional findings,  nevertheless  we  have  examined 
the  evidence  to  see  what,  if  any,  warrant  there 
is  for  this  contention  on  the  part  of  the  judg- 
ment creditors.  We  fail  to  see  anything  which 
would  justify  a  finding  that  would  avail  them  in 
the  least.  The  only  witness  who  testifies  with 
respect  to  this  matter  is  Mr.  Wetzel,  who  says 
that  he  made  a  close  calculation  of  the  liens ; 
that  he  omitted  therefrom  such  as  were  paid  by 
the  executor  because  they  were  marked  satisfied ; 
that  he  attended  the  sale  as  a  purchaser,  and  bid 
^75  per  acre  on  the  mansion  tract,  based  on  the 
calculation  he  had  made.  This  comes  far  short 
of  establishing  a  superior  equity  to  that  of  the 
executor.  He  says  he  attended  the  sale  as  a  pur- 
chaser. To  purchase  for  whom?  for  himself? 
or  as  attorney  for  the  plaintiff  in  the  judgment? 
If  for  himself,  he  not  being  shown  to  be  a  credi- 
tor, of  course,  he  has  no  standing ;  if  as  attor- 
ney for  a  judgment  creditor,  to  what  extent  was 
he  authorized  to  bid?  Did  his  bid  reach  the 
judgment  he  represented  ?  Would  he  have  con- 
tinued bidding  until  that  result  had  been  reached, 
had  he  known  that  the  prior  judgments  were  to 
be  paid  out  of  the  bid  ?  In  short,  where  and 
how  is  he  injured  ?  It  will  not  do  to  assume  that 
on  a  different  basis  of  fact  he  would  have  acted 
otherwise  than  he  did.  That  is  not  to  be  left  to 
inference,  but  is  to  be  proved  as  any  other  essen- 
tial fact,  and  yet  there  is  not  enough  in  the  evi- 
dence  to  support  an  inference  of  the  feeblest 
sort  that  Mr.  Wetzel  would  have  bid  an  addi- 
tional dollar  had  he  known  these  claims  of  the 
executor  were  to  be  paid.  If  he  was  prepared 
to  bid  an  amount  sufficient  to  protect  all  or  part 
of  the  judgment  he  represented,  notwithstand- 
ing these  earlier  liens  marked  satisfied  were  to 
be  paid  out  of  the  bid,  why  did  he  not  say  so  ? 
Unless  he  would  have  so  done,  his  client  is  in 
no  way  prejudiced  by  allowing  the  executor  to 
assert  these  claims.  Disappointed  he  may  be, 
but  injured  he  certainly  is  not. 

**I  see  no  reason  why  equity  should  not  be 
allowed  to  do  its  perfect  work  in  keeping  afoot 
these  judgments  for  the  protection  of  the  exe- 
cutor. 

"The  exceptions  which  relate  to  so  much  of 
the  report  are  overruled. 

'*And  now,  9th  February,  1894,  exceptions 
dismissed,  the  auditor's  report  is  confirmed,  and 
payment  by  the  executors  is  ordered  in  accord- 
ance therewith." 

James  Coyle  and  Keziah  Searight,  judgment 
creditors,  appealed,  assigning  as  ^t\oy  the  acti^ 
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of  the  Court  in  allowing  the  executor  to  be  sub- 
rogated in  case  of  the  judgments  paid  by  him. 

E.  JV.  Biddle  and  M.  C.  Herman  (  W,  A. 
Kramer  with  them),  for  appellants  cited  : 

Gring's  Appeal,  89  Pa.  336. 

Douglass's  Appeal,  48  Id.  223. 

Indiana  County  Bank's  Appeal,  95  Id.  500. 

Harner's  Appeal,  94  Id.  489. 

John  Hays,  for  appellees. 

July  12,  1894.  Mitchell,  J.  That  the  exe- 
cutor in  good  faith,  and  with  reasonable  grounds 
to  believe  that  the  estate  was  solvent,  paid  the 
interest  and  the  judgments,  gives  him,  as  the 
auditor  found  and  the  Court  below  held,  an 
equitable  right  of  subrogation,  to  which  he  may 
be  entitled  even  at  the  present  time  provided  it 
can  be  allowed  without  injury  to  others.  So  far, 
therefore,  as  the  fund  was  the  proceeds  of  per- 
sonal property,  the  distribution  may  be  sustained 
upon  the  opinion  of  the  learned  Judge  below. 

But  with  regard  to  the  proceeds  of  the  real 
estate  the  case  is  entirely  different.  There  were 
lien  creditors  with  rights  of  priority  between 
themselves,  and  as  to  other  creditors.  They 
stood  in  line,  and  when  one  of  them  stepped  out 
by  expiration  of  his  lien,  or  payment,  or  any  other 
cause,  all  those  in  the  rear  advanced  a  step  towards 
the  front.  Their  rank  and  standing  were  fixed  abso- 
lutely as  a  matter  of  law  by  the  sale.  After  that  no 
new  rights  of  lien,  or  claim  on  the  proceeds, 
could  be  acquired  by  subrogation  or  otherwise. 
This  was  firmly  settled  in  Douglass's  Appeal,  48 
Pa.  223,  and  Gring's  Appeal,  89  Pa.  339,  where 
even  sureties  who  had  an  unquestioned  right  of 
subrogation,  were  held  to  have  lost  it  as  against 
junior  encumbrances  by  failing  to  assert  it  until 
after  a  judicial  sale. 

The  learned  Judge  below  apparently  treated 
this  rule  as  dependent  on  the  particular  facts  of 
each  case,  showing  actual  injury  to  the  junior 
lien  holders,  and  as  there  was  no  evidence  in  the 
present  case  that  the  appellants  would  have  bid 
any  more  at  the  sale  if  they  had  known  that  Mr. 
Stuart  was  entitled  to  subrogation  to  the  interest 
and  judgments  he  had  paid,  he  held  that  they 
were  not  injured,  but  only  disappointed  by  the 
subrogation.  The  rule,  however,  is  a  presump- 
tion of  law,  not  rebuttable,  and  the  fact  is  to 
be  decided  by  the  state  of  the  record  at  the  date 
of  the  sale.  In  Hamer's  Appeal,  94  Pa.  489, 
it  was  held  that  a  judgment  creditor  had  a  right 
to  rely  on  the  apparent  priority  of  his  judg- 
ment shown  by  the  satisfaction  of  record  of  an 
earlier  one,  and  in  Indiana  County  Bank's  Ap- 
peal, 95  Pa.  500,  it  was  said  by  the  present 
Chief  Justice,  "The  rights  of  those  claiming  to 
participate  in  the  proceeds  of  a  sheriff's  sale  are 
to  be  determined  by  their  status  as  shown  by  the 
record  at  the  time  of  the  sale."     In  none  of  the 


cases  is  any  reference  made  to  the  evidence,  or 
the  fact  of  injury  to  the  junior  encumbrances, 
the  inference  of  injury  is  drawn  as  a  presump- 
tion juris  et  de  jure,  and  the  rule  is  a  rule  of 
policy  in  the  interest  of  certainty  in  judicial 
sales. 

It  is  unfortunate  for  the  executor  that  his  very 
carefulness  to  have  the  payments  noted  on  the 
record  should  work  to  his  disadvantage  now, 
but  the  payments  of  interest  must  stand  on  the 
same  basis  as  the  payments  of  principal.  Both 
being  on  the  record  as  reductions  or  satisfaction 
of  the  judgments  at  the  time  of  the  sale,  must 
be  conclusively  presumed  to  be  so,  as  against 
junior  judgment  creditors  claiming  the  fund. 

Decree  reversed,  and  distribution  directed  to 
be  made  in  accordance  with  this  opinion. 

J.  D.  B.,  jr. 


Jan.  *94,  383. 


March  8,  1894. 


Ihrie's  Estate. 
Leary's  Appeal. 


Construction  of  will^  Illiteracy — Division  per 
stirpes  or  per  capita —  Word  "  between^ 

Wills,  like  contracts,  are  to  be  construed  according  to 
the  actual  intent  of  the  maker  as  ascertained  from  his 
words. 

Illiteracy  raises  no  presumption  that  words  are  used 
incorrectly.  At  most  it  lets  in  the  conjecture  that  they 
may  be.  The  great  mass  of  the  words  even  of  illiterate 
person^  are  used  correctly. 

The  word  "  between  "  properly  refers  to  two  and  not 
more.  Hence  where  a  testatrix  provided  that  the  residue 
of  her  estate  should  be  divided  "  between  my  husband's 
grandchildren  and  the  children  of  A."  the  fund  was 
awarded  one-half  to  each  class  named. 

Appeal  of  John  L.  Leary  et  al,  from  the  de- 
cree of  the  Orphans'  Court  of  Northampton 
County,  making  distribution  of  the  estate  of  Eliza 
M.  Ihrie,  deceased. 

The  Orphans'  Court,  sustaining  exceptions  to 
the  report  of  an  auditor,  E.  J.  Fox,  Esq.,  held 
that  under  the  will  of  the  testatrix  her  residuary 
estate  should  be  distributed  one-half  to  the  fifteen 
grandchildren  of  her  deceased  husband,  and  one- 
half  to  the  four  children  of  Ferdinand  Poree. 
Numbers  of  the  first  class  appealed  assigning  this 
distribution  as  error,  and  claiming  that  the  dis- 
tribution should  have  been  per  capita.  The 
facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

Russell  C.  Stewart  2ind  George  Ross^  for 
appellants. 

R.  /.  Jones  and  Z.  J.  Drake,  (of  Boston^ 
Mass.)  {W,  S.  Kirkpatrick  with  them),  for  ap- 
pellees. .   -  ' 
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July  II,  1894.  Mitchell,  J.  The  testatrix 
wrote,  "The  residue  of  my  estate  is  to  be  di- 
vided  between  my  husband's  grandchildren,  and 
the  children  of  Ferdinand  Poree."  Did  she 
mean  that  the  fifteen  grandchildren  should  take 
one-half,  and  the  four  Porees  the  other  half,  or 
did  she  mean  a  division  per  capita^  one  nine- 
teenth to  each  ? 

The  word  *'  between  "  refers  properly  to  two, 
and  not  more.  It  is  true  that  it  is  not  unfre- 
quently  used,  especially  by  the  uneducated,  and 
colloquially,  in  the  sense  of  among,  as  referring 
to  more  than  two  objects.  But  that  admittedly 
is  not  its  correct  use.  The  presumption  is  in 
&vor  of  the  proper  and  correct  use  of  words, 
whether  technical  or  belonging  to  the  language 
of  ordinary  life.  If  we  rest  on  this  presumption 
the  distribution  of  the  residuary  estate  into  two 
parts  was  right. 

It  is  conceded  that  neither  group  of  benefi- 
ciaries could  have  inherited  from  the  testatrix, 
and  we  therefore  get  no  light  from  the  analogy 
of  the  intestate  law,  nor  are  there  proved  any 
fiunily  relations  or  other  special  circumstances 
which  can  be  taken  into  consideration  as  guides 
to  actual  intent.  We  come  back  therefore  to 
the  presumption  as  to  the  meaning  of  the  words, 
unless  we  find  something  in  the  will  itself  that 
shoe's  their  use  in  a  different  sense. 

It  is  said  that  the  popular  use  of  between  by 
the  uneducated  is  in  the  sense  of  among,  and 
that  the  testatrix  was  illiterate.  The  auditor  re- 
ports, however,  that  she  **  was  a  woman  of  edu- 
cation and  refinement,"  though  the  will  itself 
would  not  indicate  education  either  in  spelling 
or  grammar.  That,  however,  is  far  from  con- 
clusive, as  there  are  many  people  of  fair  educa- 
tion who  never  acquire  the  habit  of  correct  spell- 
ing, and  as  to  the  grammar,  the  faultiness  in 
that  respect  may  be  accounted  for,  as  well  as  the 
very  confused  and  disorderly  arrangement  of  the 
bequest,  by  the  suggestion  of  the  learned  Judge 
below,  that  this  will  was  made  carelessly  and  in- 
tended at  first  as  a  mere  memorandum.  But  if 
we  concede  that  the  testatrix  was  illiterate,  it 
would  not  follow  that  she  used  the  word  incor- 
rectly. The  great  mass  of  the  words  even  of 
illiterate  persons  are  used  correctly.  The  lapses 
are  only  occasional,  or  the  language  would  cease 
to  serve  the  purposes  of  communication.  Illit- 
eracy, therefore,  raises  no  presumption  that 
words  are  used  incorrectly.  At  most  it  lets  in 
the  conjecture  that  they  may  be.  That  is  the 
utmost  effect  that  it  could  have  here.  We  can 
suppose  or  guess  that  the  testatrix  may  have 
meant  **  among,"  but  even  that  guess  becomes 
highly  improbable,  when  we  note  that  in  the 
clause  preceding  the  one  in  question,  she  uses 
the  word  **among"  with  entire  accuracy,  direct- 
ing her  ''linen  to  be  divided  among  the  grand- 


children,** and  follows  this  immediately  by  the 
direction  that  the  residue  of  her  estate  shall  be 
divided  not  ''among'*  but  "between**  the  grand- 
children and  the  children  of  Ferdinand  Poree. 

Again  it  is  said  that  the  prior  parts  of  the  will 
show  that  when  the  testatrix  desired  to  make  a 
division  per  stirpes  she  knew  how  to  do  so,  and 
almost  invariably  used  the  words  "one  portion** 
or  "one  share,*'  and  if  that  had  been  her  inten- 
tion  in  regard  to  the  residue  she  would  have 
been  likely  to  use  the  same  phrase.  But  that  is 
a  two-edged  argument,  for  the  same  parts  of  the 
will  show  also  that  when  she  intended  a  per 
capita  division,  she  made  it  plain  by  the  expres- 
sion "share  and  share  alike.** 

On  a  general  view  of  the  whole  will  we  see  no 
ground  on  which  to  give  the  word  "between** 
any  other  than  its  proper  meaning,  and  accord- 
ing to  that  the  grandchildren  of  Gen.  Ihrie  are 
one  class,  taking  half,  and  the  children  of  Ferdi- 
nand Poree,  another  class,  taking  the  other  half 
of  the  residuary  estate. 

As  wills,  like  contracts,  are  to  be  construed 
according  to  the  actual  intent  of  the  maker,  as 
ascertained  from  his  words,  precedents  are  of 
comparatively  little  value,  but  illustrations  in 
accord  with  the  views  herein  expressed  will  be 
found  in  Young*s  Appeal,  Zt,  Pa.  59  ;•  Osburn*s 
Appeal,  104  Pa.  637;  and  Green*s  Est.,  140 
Pa.  253. 

Decree  affirmed. 

Green,  J.,  dissented. 

J.  D.  B.,  jr. 


Jan.  '94, 161.  February  9,  1894. 

Robinson  V.  Pennsylvania  Railroad  Com- 
pany. 

Charter — Construction  of^Right  of  way — Dis- 
cretion in  location  of-^How  to  be  exercised — 
Anticipation  of  future  use — Practice — Ver- 
dict— Amendment  of. 

When  the  charter  of  a  railroad  company  limits  its  power 
to  take  land  for  right  of  way  to  a  strip  four  rods  in  width, 
"except  in  the  neighborhood  of  deep  cuttings  or  high 
embankments,  or  places  selected  for  sidings,  turnouts, 
depots,  engine  or  water  stations,"  no  greater  width  than 
four  rods  can  be  taken  unless  it  affirmatively  appear  that 
one  or  more  of  the  exceptional  circumstances  specified  in 
the  charter  exists. 

The  mere  fact  that  the  engineer  who  located  the  line 
testified  that  there  was  a  cut  thirteen  feet  on  a  farm 
through  which  the  right  of  way  was  surveyed,  without 
further  evidence  to  show  the  length  of  the  cut  or  its  loca- 
tion, does  not  justify  the  taking  of  an  additional  width 
for  the  whole  length  of  the  line ;  the  burden  of  proof  is 
upon  the  railroad  company  both  as  to  the  extent  and  lo- 
cation of  such  cuts  or  embanldnents. 
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So  if  extra  width  is  ckumed  for  stations,  sidincs,  etc.« 
the  necessity  for  the  same  and  their  location  must  be  posi- 
tively shown. 

While  the  discretion  as  to  the  location  of  stations,  sid- 
ings, etc.,  belongs  to  the  company,  it  must  be  exercised 
in  good  iaith,  and  the  necessity,  extent  and  location  of 
the  extra  appropriation  for  such  purposes  must  be  defi- 
nitely shown. 

How  far  a  raikoad  company  may  anticipate  its  future 
uses  not  decided,  but  it  seems  that  if  four  rods  is  all  that 
-can  be  taken  for  present  use  no  more  can  be  taken  for  an- 
ticipated future  use. 

Where  the  evidence  shows  that  a  right  of  way  147 
feet  in  width  was  taken  and  that  the  same  was  located  by 
a  central  line,  a  verdict  for  a  plaintiff  in  ejectment  "for 
the  land  named  in  the  writ  (being  the  said  147  feet  in 
width  for  a  dbtance  of  almost  a  mile)  in  excess  of  66 
feet"  is  not  void  for  uncertainty ;  the  practical  effect  of 
this  finding  is  that  the  appropriation  by  the  railroad  com- 
pany was  properly  exercised  as  to  33  feet  on  each  side  of 
such  line,  and  the  verdict  will  be  so  amended. 

Appeal  of  the  Pennsylvania  Railroad  Com- 
pany from  the  judgment  of  the  Common  Pleas 
o(  Chester  County,  in  an  action  of  ejectment  by 
Moncure  Robinson,  Jr.,  and  Lydia,  his  wife 

On  the  trial,  plaintiffs  proved  their  ownership 
of  a  farm  in  Chester  County  through  which  the 
<iefendant  company  had  surveyed  right  of  way 
for  a  branch  road  known  as  the  Trenton  Branch 
or  Cut-off.  In  the  construction  of  this  road  de- 
fendant's property  was  traversed  about  4250 
feet,  of  an  average  width  of  about  140  feet, 
taking  in  all  over  13  acres  of  plaintiflTs  land, 
Plaintiffs  alleged  that  no  power  existed  in  the  de- 
fendant to  take  more  than  an  average  width  of 
66  feet,  and  therefore  they  brought  this  suit  to 
recover  the  said  strip  of  land,  or  so  much  there- 
of as  it  might  be  determined  the  defendant  was 
assuming  illegally  to  hold. 

The  defendant's  engineer  testified  that  their 
map  only  showed  the  centre  line  and  that  they 
had  determined  to  take  70  feet  on  each  side  of 
the  centre  line  through  the  land  of  defendant. 
He  also  testified  that  considerable  cutting  and 
filling  was  required  to  be  done  on  this  land,  the 
Kieepest  cut  b^ing  about  thirteen  feet  and  the 
highest  embankment  about  the  same ;  there  was 
no  accurate  testimony  given  as  to  the  location  or 
extent  of  the  cuts  and  embankments. 

Other  facts  appear  in  the  charge  to  the  jury  as 
follows : — 

**The  case  we  are  trying  narrows  itself  down 
to  a  comparatively  small  compass. 

**Mr.  Robinson,  as  you  have  heard,  is  the 
owner  of  some  two  hundred  acres  of  land  in  the 
township  of  Tredyffrin,  through  which  the  Penn- 
sylvania Railroad  Company  has  located  a  new 
road,  styled  the  Trenton  Cut-off.  He  objects 
to  that  location.  He  says  that  the  company  has 
no  right  to  locate  its  road  in  the  way  in  which  it 
has  attempted  to  do;    and  he    has    therefore 


brought  his  action  of  ejectment  to  dispossess  it 
of  the  land.  The  company  has  not  only  located 
die  railroad,  but  has  actually  built  it,  and  is, 
therefore,  in  possession  of  the  land.  He  says  it 
has  no  business  to  be  there,  and  his  only  remedy 
to  get  rid  of  it  is  by  an  action  of  ejebtmefit. 
This  is  an  action  that  will  remove  them  from  the 
occupancy  of  his  land.  The  company  justifies 
this  occupancy  by  saying  that  the  laws  of  the 
Commonwealth  have  given  it  certain  powers; 
that  it  was  authorized  by  the  Legislature  many 
years  ago  to  locate  and  build  branch  roads  to  its 
main  line  ;  and  by  virtue  of  the  power  thus  con- 
ferred it  has  entered  upon  this  land,  taken  pos- 
session of  it,  and  built  this  road. 

''The  Legislature,  in  granting  this  power  to 
this  company,  has  imposed    certain  duties,  or 
certain  restrictions,  upon  it.     One  of  them,  it  is 
alleged  upon  the  part  of  these  plaintiffs,  is  that 
before  it  can  undertake  to  locate  its  road,  or  at 
least  undertake  to  build  the  road,  the  route  must 
receive  the  approval  of  the  company  itself.  And 
they  say  that  in  this  case  there  is  no  evidence  to 
show  you  that  the  company  ever  so  located  it ; 
that  it  was  located  simply  by  the  chief  engineer 
and  the  vice-president  of  the  company.    If  that 
is  so,  in  our  judgment  it  is  not  a  location  of  the 
road.     But  you  will  consider  whether  or  not  the 
testimony  in  the  cause  bears  them  out  in  this. 
Mr.  Crawford  tells  you  that    he  directed  this 
route  to  be  run;  to  be  located;    and    to  be 
marked  upon  a  map.     That  map  was  submitted 
to  Mr.  DuBarry,  the  vice-president  of  the  road ; 
that  he  subsequently  saw  that  map,  and  it  bore 
the  signature  of  the  secretary  of  the  company, 
as  well  as  the  corporate  seal  of  the  company. 
Was  that  the  act  of  the  company  ?    Did  it  adopt 
the  route  which  Mr.  Crawford  had  directed  to 
be  run  and  had  located  ?  Of  course  an  engineer 
must  be  the  first  ofl&cer  to  point  out  where  the 
road  should  go,  in  his  judgment.     He  makes  it 
not  exactly  upon  the  ground,  but  upon  a  map, 
for  the  use  of  the  company ;  to  show  the  offi- 
cers where,  in  his  judgment,  the  road  should  be 
located.     But  in  our  opinion  this  would  not  be 
sufficient,  even  if  it  was  approved  by  the  vice- 
president  of  the  road.  In  our  judgment  it  would 
require  the  action  of  the  company.  There  must 
be  some  action  on  the  part  of  those  who  repre- 
sent the  company,  and  the  chief-engineer  and 
the  vice-president,  you  will  understand,  do  not 
represent  a  railroad  company  in  its  corporate 
capacity.      It  must  be  recognized  through  the 
officers  of  the  company,  they  who  constitute  the 
corporation  itself,  and  these  are  the  president 
and  its  board  of  directors.  But  the  question  for 
our  consideration  is,  whether  or  not  you  can  say 
here  that  this  route,  from  the  evidence  which  is 
submitted  (and  it  is  all  in  what  Mr.  Crawford 
has  said),  was  adopted  by  the  raibx)ad  comi)any 
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IS  1  corporation.  If  you  are  satisfied  Jrom  the 
testimony  that  the  company  acted  upon  it,  then 
that  is  sufficient,  in  my  judgment,  to  locate  the 
road.  la  the  opinion  of  the  Court  it  does  not 
require  that  the  corporate  officers  shall  fix  the 
width  of  the  route,  or  the  amount  of  land  taken. 
They  are  called  upon  by  the  Act  to  designate 
and  point  out  the  route,  and  the  Act  itself  fixes 
the  width  which  that  shall  be,  unless  they  see  fit 
to  limit  it  in  extent. 

["Then  the  question  following  that  is,  if  they 
located  this  route,  has  the  company  appropriated 
to  itself  more  land  than  the  law  allows  ?  Has  it 
taken  more  ground  in  the  construction  of  this 
road  than  the  Act  of  Assembly  warrants?]  We 
have  had  occasion  before  to  consider  this  ques- 
tion in  another  branch  of  this  case,  and  we  then 
^ve  it  a  good  deal  of  consideration  and  refiec 
tion,  although  we  were  not  called  upon  to  ex- 
press  the  opinion  which  we  reached  at  that  time. 
(Tn  the  opinion  of  the  Court  this  company  is 
Umited  in  its  taking  of  ground  to  sixty-six  feet 
The  Act  itself  prescribes  the  amount  of  land  to 
be  taken.  It  authorizes  it,  in  locating  the  line, 
not  to  take  more  than  sixty-six  feet,  except 
where  certain  contingencies  exist,  such  as  deep 
cuts,  or  high  embankments,  or  where,  in  the 
judgment  of  its  officers,  it  is  necessary  to  locate 
sidings,  or  stations,  or  water  tanks,  or  something 
of  that  kind,  and  there  they  are  authorized  to 
take  more.  Is  there  any  evidence  in  this  case 
showing  that  such  a  thing  was  necessary  on  the 
property  of  Mr.  Robinson  ?  I  fail  to  discover  it 
if  there  is.]  It  is  true,  Mr.  Crawford  says  that 
they  have  thought  that  it  might  be  necessary, 
some  time  in  the  future — this  is  about  the  sub- 
stance, as  I  gather  it,  of  his  testimony — that  it 
might  be  necessary  some  time  in  the  future  to 
locate  sidings  on  Mr.  Robinson*s  ground ;  that 
it  might  be  necessary  to  locate  stations  there,  or 
buildings  of  some  kind,  for  the  use  of  the  road, 
^^en  he  does  not  know,  he  is  not  able  to  tell, 
and  nobody  else  can.  It  may  never  be  necessary 
to  do  so.  If  the  road  increases  in  tonnage,  in 
business,  then  it  may  become  necessary.  But  if 
such  a  thing  should  not  occur,  then  it  might  not 
be  necessary  to  locate  them.  The  Act  seems  to 
contemplate,  in  the  estimation  of  the  Court,  that 
that  necessity  is  to  be  determined  at  or  about  the 
time  the  road  is  located.  That  is,  the  company 
must  select  where  it  will  locate  its  sidings,  where 
it  is  necessary  to  have  these  turnouts,  where  it  is 
necessary  to  have  switches,  where  it  is  necessary 
to  erect  its  stations,  water  tanks,  and  things  of 
that  kind  ;  and  having  done  so,  it  is  at  liberty, 
if  necessary,  to  exceed  sixty-six  feet  in  width. 
[If  you  can  find  any  testimony  in  the  cause 
^ich  would  justify  you  in  concluding  that  a 
width  of  more  than  sixty-six  feet  was  necessary 
I'n  the  location  of  this  road  through  Mr.  Robin- 


son's ground,  it  is  a  question  for  you.  I  can 
only  say  to  you  that  I  have  not  been  able  to  dis- 
cover it,  and  I  recall  nothing  in  the  case  at  this 
time  which  leads  me  to  entertain  that  belief.] 

**This  is  all  that  is  necessary,  probably,  for  me 
to  say.  The  question  is  raised  here,  as  you  will 
discover  by  the  points  when  I  come  to  read  them, 
whether  or  not  these  plaintiffs  are  entitled  to  re- 
cover from  this  company  all  the  land  which  it 
has  taken,  or  whether  it  is  only  entitled  to  re- 
cover from  this  defendant  the  land  in  excess  of 
the  sixty-six  feet.  Whether  they  are  entitled  to 
recover  the  sixty-six  feet,  as  it  occurs  to  my 
mind,  will  depend  upon  whether  or  not  you  find 
that  the  company  itself,  as  a  company,  has  author- 
ized the  taking  of  this  land.  That  is  the  first 
point  I  called  your  attention  to ;  whether  or  not 
there  is  evidence  here  which  justifies  you  in  find- 
ing that  the  company  as  a  corporation  has  acted 
upon  this  matter,  and  has  located  the  road  by 
determining  this  route.  '  [If  it  has  determined 
this  route,  then  it  will  be  entitled,  in  my  estim- 
ation, to  retain  the  sixty-six  feet]  If  it  has 
failed  as  a  corporation  to  determine  that  and  act 
upon  it  in  the  way  the  law  requires,  then  it 
would  not  be  entitled  even  to  retain  the  sixty-six 
feet." 

(Plaintiffs  points  withdrawn.)  • 

**I  have  nothing  to  do  now  in  connection  with 
the  points  except  to  pass  upon  the  point  of  the 
defendant.  The  company  asks  me  to  say  to  you, 
that:— 

**First.  Under  all  the  evidence  in  this  case 
the  verdict  of  the  jury  must  be  for  the  defend- 
ant. Answer,  We  cannot  say  that,  as  you  have 
discovered  in  the  course  of  my  charge.  Your 
verdict  will  be  in  accordance  with  the  points 
which  I  have  suggested  to  you  as  arising  here. 
Whether  it  should  be  for  the  plaintiffs  to  the  ex- 
tent which  they  claim  or  not,  will  depend  upon 
what  I  have  already  said .  to  you  relative  to  the 
location  of  the  road. 

**Take  the  case,  gentlemen,  and  dispose  of  it.** 

Verdict  *'for  the  plaintiffs  for  the  land  named 
in  the  writ  in  excess  of  sixty-six  feet."  Judg- 
ment on  the  verdict. 

Defendant  appealed,  assigning  for  error  the 
portions  of  the  charge  in  brackets,  the  answer  to 
their  point,  and  that  the  verdict  was  void  for 
uncertainty,  the  action  being  for  the  land  de- 
scribed in  the  writ,  and  the  verdict  being  for  a 
part  of  the  premises  without  designating  it. 
John  y.  Pinker  ton  ^  for  appellant. 
John  G.  Johnson  and  R,  Jones  Monaghan 
(with  themC.  H,  Krumbhaar  2X!A  J,  Frank  E, 
Hause)y  for  appellees. 

May  21,  1894.  Mitchell,  J.  Prima  facie 
the  authority  of  the  railroad  company ,  defendant, 
to  take  land  for  its  right  of  way  is  limited  to  a 

Digitized  by  LjOOQIC 


64 


WEEKLY  NOTES  OP  CASES 


width  of  sixty-six  feet.  Any  greater  right  must 
depend  on  the  existence  of  one  or  more  of  the 
exceptional  circumstances  specified  in  the  char- 
ter, and  such  circumstances  must  be  shown.  The 
learned  Judge  below  was  quite  within  bounds 
in  saying  to  the  jury  that  they  might  consider 
that  matter,  but  that  he  recollected  no  evidence 
of  any  necessity  for  additional  width.  He  would 
have  been  justified  in  telling  them  positively 
that  there  was  no  such  evidence  in  the  case.  It 
is  true  that  Mr.  Crawford,  the  engineer  who  lo- 
cated the  line,  testifies  that  there  was  a  cut  on 
plaintiffs  farm  of  thirteen  feet,  and  an  embank- 
ment of  the  same  height,  and  that  by  the  ordin- 
ary rule  of  engineering  forty-nine  additional  feet 
would  be  required  at  such  points.  This  would 
only  justify  a  width  of  one  hundred  and  fifteen 
feet,  not  the  one  hundred  and  forty  taken,  but 
even  as  to  this  width  there  was  no  effort  to  show 
the  length  of  the  cut,  or  its  location.  A  neces- 
sary cut  or  embankment  one  thousand  feet  long 
would  not  justify  taking  the  requisite  additional 
width  for  the  whole  four  thousand  feet  that  the 
road  runs  through  plaintiff's  land,  nor  would  the 
cut  at  one  side  of  the  farm  justify  the  taking  at 
the  other.  The  burden  of  proof  of  the  necessity 
both  as  to  extent  and  location  was  upon  the  de- 
fendant, and  was  not  met  by  any  evidence  in 
the  case. 

The  same  view  applies  to  the  other  necessity 
claimed,  that  of  space  for  stations,  sidings,  turn- 
outs, etc.  There  was  no  effort  to  show  that  any 
particular  location  was  made  of  any  of  the  ap- 
purtenances to  the  line,  specified  in  the  statute 
as  giving  occasion  for  additional  width  of  appro- 
priation. In  fact  the  substance  of  the  whole 
evidence  on  the  subject  is  contained  in  a  few 
lines  of  the  testimony  of  the  engineer,  **From 
the  east  end  to  the  west  end  of  the  Robinson 
property  we  took  seventy  feet  on  each  side  of 
the  centre  line.  .  .  .  with  the  expectation 
of  the  future  uses  of  this  road.  .  .  .  If  you 
ask  me  if  at  a  level  point  we  took  seventy  feet 
on  each  side  of  the  centre  line,  I  say  we  did. 
We  do  not  wish  to  take  a  serrated  indented  line 
for  our  right  of  way  boundary.*'  It  is  very 
clear  from  this  testimony  that  an  extra  width  of 
thirty-seven  feet  on  each  side  of  the  centre  line, 
more  than  double  the  width  the  law  allows,  was 
taken,  not  for  cuts  or  banks,  nor  for  stations  or 
sidings,  etc.,  but  for  the  general  purposes  of  the 
road.  This  was  in  plain  excess  of  the  statutory 
authority.  , 

It  is  not  intended  to  interfere  with  the  discre- 
tion of  the  corporation  in  the  location  of  its 
stations,  sidings,  etc. ,  nor  with  its  right  to  do 
what  good  engineering  requires.  But  the  exer- 
cise of  both  must  be  in  good  faith  for  the  pur- 
poses the  statute  permits,  and  the  necessity, 
extent  and  location  of  extra  appropriations  for 


such  purposes  must  be  definitely  shown.  The 
charter  limitation  of  sixty-six  feet  is  mandatory, 
except  in  the  cases  the  charter  itself  specifies,  and 
it  cannot  be  set  aside  or  evaded  at  mere  will. 
While  the  discretion  is  in  the  corporation,  its 
exercise  when  challenged  in  a  Court  of  law, 
must  like  every  other  right  be  sustained  by  show- 
ing'the  existence  of  the  circumstances  under 
which  the  charter  authorizes  it. 

How  far  a  railroad  company  may  anticipate 
its  future  needs  is  a  matter  not  involved  in  the 
present  case.  The  statute  limits  the  authority 
to  take  property  for  its  right  of  way  for  the 
general  uses  of  the  road  to  sixty-six  feet,  with 
additional  width  in  specified  circumstances.  If 
sixty- six  feet  is  all  that  can  be  taken  for  present 
use,  certainly  no  more  can  be  taken  for  an  anti- 
cipated future  use. 

The  verdict  in  the  case  is  defective  in  not  de- 
fining the  tract  found  to  be  properly  taken,  but 
there  is  no  difficulty  in  putting  it  into  proper 
form.  The  jury  have  settled  all  the  essential 
facts.  The  testimony  of  the  engineer  was  that 
the  road  was  located  by  a  central  line,  and  the 
jury  have  found  that  the  right  of  appropriation 
was  properly  exercised  as  to  thirty-three  feet  on 
each  side  of  such  line.  As  to  the  strip  thus  de- 
scribed the  jury  found  for  the  defendant,  as  to 
all  outside  of  it,  for  the  plaintiff. 

The  verdict  will  be  so  amended,  and  there- 
upon the  judgment  affirmed.        w.  m.  s.,  jr. 


Jttly,  '93. 154-  January  23,  1894- 

Fidelity  Insurance,  Trust  and  Safe 
Deposit  Company,  Administrator, 
etc.i  V.  Gazzam. 

Jurisdiction  in  Orphans^  Court  and  Common 
FUas — Res  adjudicata — Decree  in  O.  C, — 
Effect  of'^Fraud^^Bill  in  equity. 

The  jurisdiction  of  the  Orphans'  Court  b  limited  by 
statutes,  and  where  a  matter  outside  of  its  general  juris- 
diction is  brought  within  it  by  special  circumstances,  the 
conclusiveness  of  its  decree  is  limited  to  the  purposes  for 
which  it  takes  jurisdiction. 

The  confirmation  of  a  first  account  of  an  executor  and 
his  discharge  by  the  Orphans'  Court  is  no  ground  for  a 
plea  to  the  jurisdiction  of  the  Common  Pleas  upon  a  bill 
in  equity  filed  by. the  administrator  d.  b.  ni  c.  t.  a.  of  tes- 
tator to  set  aside  a  power  of  attorney  given  by  the  testator 
to  the  executor,  and  to  compel  said  executor  to  ac- 
count for  moneys  alleged  to  have  been  fraudulently 
appropriated  to  his  own  use  while  acting  as  attorney-in- 
fact  for  decedent  during  his  lifetime. 

If  the  question  of  the  manner  of  obtaining  the  agree- 
ment be  determined  in  favor  of  complainant,  then  the 
decree  of  the  Orphans*  Court  and  its  extent  as  a  conclu- 
sive settlement  can  receive  due  consideration. 
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Appeal  of  the  Fidelity  Insurance,  Trust  and 
Safe  Deposit  Company,  administrator  d.  b.  n.  c. 
t.  a.  of  John  Reading,  deceased,  from  the  decree 
of  Common  Pleas  No.  4,  dismissing  its  bill  in 
quity  to  set  aside,  on  the  ground  of  fraud  in  the 
procurement,  a  power  of  attorney  given  by  de- 
cedent to  Joseph  M.  Gazzam,  and  to  compel  an 
account  for  money  alleged  to  have  been  fraudu- 
leflitly  appropriated  by  said  Gazzam  for  his  own 
use. 

A  plea  was  filed  to  the  bill,  to  the  effect  that 
the  account  of  the  defendant  as  executor  of  the 
deceased  had  been  confirmed  by  the  Orphans' 
Court,  and  that  he  had  been  discharged  as  exe- 
cutor, and  the  balance  in  his  hands  had  been 
paid  over  to  his  successor,  the  complainant. 
The  cause  was  heard  on  bill  and  plea.  The 
Court  sustained  the  plea  and  dismissed  the  bill 
for  want  of  jurisdiction,  Arnold,  J.,  filing  the 
following  opinion : — 

"On  March  30,  1888,  John  G.  Reading  ap- 
pointed his  son-in-law,  Joseph  M.  Gazzam,  his 
attorney  in  fact,  to  take  charge  of  and  manage 
his  property  of  all  kinds,  and  on  August  28, 
1888,  Mr.  Reading  and  Mr.  Gazzam  entered 
into  an  agreement  in  writing  by  which  Mr.  Gaz- 
zam agreed  to  pay  to  Mr.  Reading  150,000  an- 
nually, and  faithfully  attend  to  all  the  business 
of  Mr.  Reading's  estate.  Mr.  Reading  agreed, 
in  consideration  of  said  ^50,000  to  be  paid  an* 
nually  and  the  attention  by  Mr.  Gazzam  to  his 
business,  that  Mr.  Gazzam  should  have  for  his 
sole  use  and  benefit  all  the  income  arising  from 
Mr.  Reading's  estate.  [This  agreement  was 
witnessed  by  Mrs.  Gazzam,  who  was  the  only 
daughter  of  Mr.  Reading,  and  principal  devisee 
and  legatee  of  his  estate.  The  transaction  was 
open,  and  known  to  every  one  having  a  present 
interest  in  the  matter,  or  a  right  to  knowledge 
thereof.  No  doubt  Mr.  Reading  was  weary  of 
the  cares  of  his  large  estate,  and  sought  relief 
from  them,  but  prudently  provided  for  an  ample 
income  for  himself,  while  the  excess  above  his 
needs  he  kept  within  his  own  family  by  giving  it 
to  the  husb^d  of  the  only  person  whose  welfare 
he  had  at  heart.]  On  January  27,  1891,  Mr. 
Reading  died,  having  first  made  and  published 
his  will,  dated  July  22,  1887,  ^^^  ^  codicil 
thereto  dated  November  8,  1888,  both  of  which 
were  probated,  and  his  estate  was  distributed  in 
accordance  therewith  without  any  question  as  to 
hb  testamentary  capacity.  [His  daughter,  Mrs. 
Gazzam,  was  the  principal  object  of  his  care. 
To  her  he  gave  the  income  of  his  residuary 
estate  for  life,  with  remainder  to  her  issue,  and 
in  default  thereof  to  three  charities],  the  Church 
Erection  Fund  of  the  Presbyterian  Church, 
lAfiayette  College,  and  Lincoln  University.  On 
December  28,  .1891,  the  account  of  Mr.  Gazzam, 
as  executor,  was  filed  in  Ihe  office  of  the  Regis- 


ter of  Wills  and  on  July  8,  1892,  an  adjudica- 
tion thereof  was  filed  in  the  Orphans'  Court. 
On  July  16,  1892,  Mr.  Gazzam  petitioned  the 
Orphans'  Court  for  his  discharge,  which  was 
granted,  *upon  his  transferring  all  the  securities 
and  paying  over  all  the  moneys  in  his  hands  be- 
longing to  said  estate  to  his  successor,  and  upon 
the  final  confirmation  of  said  adjudication,' 
which  took  place  on  July  23.  Mr.  Gazzam 
thereupon  paid  all  the  assets  of  the  estate  to  his 
successor,  the  plaintiff  in  the  present  suit,  and 
filed  in  the  Orphans'  Court  a  receipt  therefor. 

*'In  the  meantime  Mrs.  Gazzam  instituted  pro- 
ceedings to  obtain  a  divorce  from  her  husband. 
The  bill  was  filed  June  9,  1891,  and  a  decree  of 
divorce  was  entered  on  June  6,  1892. 

**0n  March  15,  1893,  the  bill  in  the  present 
suit  was  filed.  The  substantial  averments  of  the 
plaintiff  are  that  Mr.  Reading,  at  the  time  of  his 
death,  was  seventy-eight  years  old ;  that  for  a 
long  time  prior  to  his  death  he  had  been  failing 
in  mental  and  bodily  health,  had  no  intelligent 
comprehension  of  any  business  transaction,  was 
very  ill  at  the  time  he  signed  the  power  of  at- 
torney ;  that  his  income  at  the  time  he  agreed 
for  an  allowance  of  150,000  a  year  exceeded 
1 100,000  a  year;  and  that  he  acted  without 
counsel  and  under  the  constraining  influence  of 
Mr.  Gazzam.  It  is  further  alleged  that  by  reason 
of  reckless,  improper,  and  improvident  invest- 
ments a  loss  of  1300,000  was  incurred.  It  is 
thereupon  prayed  that  Mr.  Gazzam  be  required 
to  render  an  account  of  the  income  received  by 
him  under  the  power  of  attorney  and  agreement 
before  mentioned. 

<' [I  have  quoted  all  these  transactions  and  dates 
with  particularity  for  the  purpose  of  showing 
that  all  that  was  done  in  the  management,  settle- 
ment, and  disposition  of  Mr.  Reading's  estate, 
as  well  during  his  life  as  after  his  death,  was  done 
openly  and  with  the  knowledge  of  every  one  in- 
terested at  the  time,  alid  also  to  show  that  the 
rule  of  law  applicable  to  this  state  of  facts,  as 
laid  down  by  the  Supreme  Court  in  Helfen- 
stein's  Est.,  135  Pa.  293,  that  when  an  account 
has  been  filed  and  adjudicated  the  decree  of  the 
Court  thereon  is  conclusive,  not  only  as  to  the 
matters  which  actually  were  raised,  but  also  all 
which  might  have  been  raised,  is,  on  the  merits 
of  this  case,  a  just  rule  of  law,  and  if  the  matter 
were  one  within  our  jurisdiction  we  lyould,  in 
obedience  to  that  rule,  dismiss  the  bill.  The 
power  of  attorney  was  duly  acknowledged  before 
a  reputable  notary ;  the  agreement  for  the  pay- 
ment of  150,000  of  income  to  Mr.  Reading, 
and  the  retention  of  the  remainder  by  Mr.  Gaz- 
zam, was  executed  in  the  presence  of  Mrs. 
Gazzam,  and  the  account  of  Mr.  Gazzam  was 
filed  and  adjudicated  at  a  time  when  the  rela- 
tions of  the  parties  were  not  such  as  to  induce 
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either  to  overlook  the  faults  of  the  other.  Every 
person  having  an  interest  in  the  estate  was  repre- 
sented at  the  adjudication,  and  all  the  facts  now 
averred  were  well  known  at  the  time.] 

"[We  are,  however,  of  the  opinion  that  the 
matter  has  been  placed  without  our  jurisdiction, 
and,  consequently,  will  dismiss  the  bill  for  that 
reason.]  If  this  bill  had  been  filed  by  a  person 
claiming  against  the  estate,  who  was  confronted 
with  a  deed  which  stood  in  the  way  of  his  ob- 
taining his  share  of  the  estate,  he  might,  before 
the  estate  had  been  subjected  to  the  jurisdiction 
of  the  Orphans'  Court,  have  filed  a  bill  in  the 
Common  Pleas  to  declare  the  deed  void.  This 
was  adjudged  in  Campbell's  Ap.,  80  Pa.  298,  in 
which  a  widow's  bill  to  set  aside  a  marriage 
settlement  was  entertained  in  the  Court  of  nisi 
priusy  because  it  was  filed  there  before  the  estate 
had  been  brought  into  the  Orphans*  Court  by 
the  executors  filing  their  account,  and  the  con- 
verse was  decided  in  Dundas  Est.,  73  Pa.  474, 
in  which  a  legatee  who  had  assigned  his  legacy 
was  sustained  in  his  resort  to  the  Orphans'  Court, 
in  which  the  account  of  the  executor  had  been 
filed,  for  relief  from  his  assignment,  which  he 
alleged  was  obtained  by  fraud.  It  is  not  neces- 
sary to  repeat  what  has  been  so  often  said  on 
this  subject.  It  may  be  tritely  said,  as  a 
summary  of  the  decisions,  that  while  the  Or- 
phans'  Court  is  not  a  Court  of  equity,  yet  it  has 
the  powers  of  a  Court  of  equity,  and  may  in- 
quire and  determine  whether  a  deed  which 
stands  in  the  way  of  justice  is  void  because  of 
fraud  in  obtaining  it,  and  that  when  either  Court 
first  obtains  jurisdiction,  so  as  to  enable  it  to  de- 
termine such  matters,  its  jurisdiction  thereafter 
is  exclusive  of  the  other. 

"We  therefore  dismiss  the  bill  for  want  of 
jurisdiction." 

The  plaintiff  appealed,  assigning  for  error, 
(i  to  4),  the  portions  of  the  above  opinion  in 
brackets;  (5),  the  dismiss&l  of  the  bill  for  want  of 
jurisdiction,  and  (6),  not  overruling  defendant's 
plea. 

Richard  C.  Dale  and  John  G,  Johnson,  for 
appellant. 

I.  The  account  filed  by  Gazzam  cannot  be 
treated  as  a  final  account ;  nor  can  the  proceed- 
ings thereunder  in  the  Orphans'  Court  be 
regarded  as  a  confirmation  of  a  final  account. 

Shinders  Appeal,  57  Pa.  43. 
Act  March  15,  1832,  sees.  29,  30. 
Act  March  29,  1832,  sees.  15,  16. 
Act  June  16, 1836,  sec.  10. 
Act  May  19,  1S74,  sec.  0. 
Act  March  1 8,  1875,  sec.  i. 

If  the  defendant  were  still  executor,  he  would 
be  obliged  to  file  a  final  account  upon  a  mere  cita- 
tion  averring  that  there  were  matters  of  charge 
which  he  had  not  included  in  his  former  account. 


Bower's  Appeal,  2  Pa.  434. 
Chambers  Appeal,  11  Id.  443. 

Even  if  the  account  filed  was  a  final  one,  the 
confirmation  thereof  does  not  bar  the  relief 
claimed  under  the  bill. 

Miller's  Estate,  136  Pa  2^9. 

Griffith  V,  Chew,  8  S.  &  R     32. 

Pusey  V,  Clei^on,  9  Id.  208. 

Lisenbigler  v,  Gourlcy,  56  Pa.  166. 

Simon  v,  Albright,  12  S.  &  R.  429 

Eichelberger  v,  Morris,  6  Watts,42. 

Beckley's  App.,  3  Pa.  425. 

Act  Feb.  24,  1834,  sec.  6. 

That  a  plea  of  res  adjudicaia  will  not  be  sus- 
tained when  there  has  not  been  a  real  determin- 
ation of  the  litigated  question  in  the  prior  suit 
is  shown  by  the  decisions  in — 

Havilandt/.  Fidelity  Co.,  108  Pa.  236. 
Weigley  v.  Coffman,  144  Id.  489. 

J,  Levering  Jones  and  J,  Howard,  GendeU 
(JVilliam  S.  Wailaee  with  them),  for  appellee. 

The  Orphans'  Court  has  sole  and  exclusive 
jurisdiction  of  all  claims  against  an  executor, 
which  were  vested  in  his  testator  at  and  imme- 
diately before  the  time  of  his  death,  or  which  in 
any  way  arose  in  favor  of  the  legatees,  or  estate, 
by  his  dealing  with  his  testator,  in  his  lifetime, 
or  the  estate  during  his  executorship. 

Eichelberger  v  Morris,  6  Watts,  42. 

Simon  v.  Albright,  12  S.  &  R.  428. 

Griffith  V.  Chew,  8  Id.  17. 

Pusey  V,  Clemson,  9  Id.  204. 

Beckley's  Ap.,  3  Pa.  425. 

2  Bl.  Com.  511. 

Lensenbigler  v  Gourley,  56  P&.  166. 

Bowman's  Ap  ,  62  Id.  166 

2  Williams'  Executors,  *i  180-5. 

Hammelt  s  Ap.,  83  Pa.  394. 

OUerson  v,  Gallagher,  88  Id.  355. 

The  jurisdiction  of  the  Orphans'  Court  has 
neither  been  lost  nor  transferred  to  the  Common 
Pleas  by  the  settlement  of  the  executor's  ac- 
counts. If  a  proper  cause  for  such  action  can 
be  made  out,  the  executor  can  still  be  charged 
in  the  Orphans'  Court,  and  the  remedy  there  re- 
mains exclusive  of  the  Common  Pleas. 

Act  May  19, 1874,  P.  L.  207. 

Brook's  Ap.,  102  Pa.  150. 

Appeal  Odd  Fellows'  Savings  Bank,  123  Id.  357. 

Marshall's  Est.,  138  Id.  285. 

Miskimins  Ap.,  1 14  Id.  530. 

Mulholland's  Estate,  154  Id.  491. 

Watts  EsUte,  158  Id.  i. 

George's  Ap.,  12  Id.  260. 

Milne's  Ap ,  99  Id.  483. 

Young's  Ap.,  99  Id.  74. 

The  opinion  of  the  Court  belqw  upon  the 
merits  of  the  cause  is  the  only  conclusion  that 
can  justly  be  reached  upon  looking  at  all  the 
facts  appearing,  not  in  the  bill  alone,  but  in  the 
bill  and  plea  together,  including  the  records  of 
the  Orphans'  Court  fo^nning  a  part  of  the  plea. 
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The  former  distinction  between  partial  and 
final  accounts  is  now  at  an  end. 
Rhoad's  Ap.,  39  Pa.  1 86. 
The  adjudication  of  the  account  is  conclusive 
as  to  all  matters  actually  raised  (as  these  were, 
in  substance),  and  also  as  to  all  that  might  have 
been  raised. 

Helfenstein's  Estate,  135  Pa.  293. 
And,  on  general  principle,  see — 

Freeman  on  Judgments,  third  edition,  sec.  178. 
Smith's  Leading  Cases,  7  Amer.  edition,  789-90,  8th 

edition,  921. 
Henderson  t/.  Henderson,  3  Hare,  115. 
Beloit  V,  Morgan,  7  Wallace,  619. 
Hifrman  v.  Auditor,  13  N.  £.  Rep.  161. 

May  21,  1894.  Mitchell,  J.  The  purpose 
of  the  bill  is  to  set  aside  a  written  agreement  on 
the  ground  that  it  was  fraudulently  procured  by 
defendant  while  in  a  confidential  position  to  a 
decedent  of  impaired  strength  of  mind;  and 
fbrther,  for  an  account  of  investments  made  and 
moneys  collected  and  retained  by  defendant 
thereunder.  This  is  a  subject  of  general  equity 
jurisdiction  which  resides  in  the  Common  Pleas, 
and  not  in  the  Orphans'  Court.  Under  ordinary 
drcamstances,  therefore,  the  Orj^ns'  Court 
would  have  no  control  over  the  money  in  the 
hands  of  the  attorney  in  fact.  But  as  the  attor- 
ney was  made  also  executor,  it  became  his  duty 
in  this  capacity  to  put  into  his  account  the  bal- 
ance in  his  hands  as  attorney,  and  only  thereby 
did  the  Orphans'  Court  acquire  any  jturisdiction 
over  that  balance.  To  the  extent  that  that  mat- 
ter was  passed  upon  by  the  Orphans'  Court  a 
plea  of  res  adjudicata  is  a  good  defence.  This, 
however,  is  not  ground  for  a  plea  to  the  jurisdic- 
tion of  the  Court,  but  goes  only  to  the  rights  of 
the  parties,  and  in  no  case  would  it  sustain  a 
dianissal  of  the  bill  for  want  of  jurisdiction. 
Such  dismissal  was  erroneous  under  any  view  of 
the  facts. 

To  reach  the  real  question  in  the  case  we  must 
consider  the  exact  extent  of  what  was  before  the 
Orphans'  Court,  for  it  was  dealing  with  a  subject 
not  within  its  general  jurisdiction,  but  only 
brought  within  it  by  special  circumstances,  and 
to  the  extent  made  clearly  necessary  by  those 
circumstances.  That  Court  was  not  the  proper 
tribunal  to  order  the  surrender  and  cancellation 
of  the  agreement,  and  was  in  no  wise  prompted 
to  the  consideration  of  that  subject.  As  a  fact 
the  attorney  to  account,  and  the  exetutor  to  ask 
the  accounting,  were  the  same  person,  and  the 
teer's  duty  prima  f<uU  would  appear  to  have 
been  iulfilted  by  assuming  that'  the  agreement 
was  valid,  and  receiving  the  balance  becoming 
doe  on  that  assumption.  That  was  all  that  was 
before  die  Court,  and  that  is  the  utmost  extent 
of  the  conclusiveness  of  its  decree. 


On  the  other  hand,  the  gravamen  of  the  pre- 
sent bill  is  the  fraudulent  character  of  the  agree- 
ment, and  the  relief  asked  is  to  set  it  aside. 
That  as  already  said  is  the  subject  of  general 
equity  jurisdiction,  and  belongs  to  the  Common 
Pleas.  The  further  relief  by  accounting  for 
what  was  done  under  it  is  subordinate  and  inci- 
dental. Whether  any  such  relief  is  to  be  given 
at  all  depends  first  and  solely  on  the  determina- 
tion of  the  main  question.  If  it  is  to  be  given,, 
then  the  amount  of  it  will  depend  on  general 
principles  applied  to  the  evidence,  and  in  such 
application  the  decree  of  the  Orphans*  Court 
and  its  extent  as  a  conclusive  settlement  will  re- 
ceive due  consideration. 

It  may  well  be  that  this  unfortunate  contro- 
versy is,  as  the  learned  Court  below  seems  to 
have  viewed  it,  an  afterthought  growing  out  of 
the  changed  relations  of  the  parties  interested, 
but  the  matters  charged  in  the  bill  have  not  been 
adjudicated,  and  are  therefore  before  the  Court 
for  determination. 

Decree  reversed,  bill  reinstated,  and  record 
remitted  for  further  proceedings  in  accordance 
with  this  opinion.  w.  m.  s.,  jr. 


iflrpfjatts'  €ourt. 

Jan.  1879,  lie 
Winebrener's  Estate. 
Wills — Rule    against  perpetuities — Contingent 
gifts, 

A  will  contained  a  limitation  over  **  in  case  either  of 
my  said  grandchildren  shall  die  ...  .  without  leaving 
any  children  or  the  issue  of  any  deceased  child  living  at 
their  death :  ....  if  leaving  such  child  or  issue,  all 
of  them  shall  die  under  the  age  of  twenty-one  years,, 
without  issue : " 

Held,  not  to  violate  the  rule  against  perpetuities. 

Stir  exceptions  to  adjudication. 

The  auditing  Judge  held  that  the  trust  which 
the  testator  attempted  to  create  was  not  a  valid 
trust,  and  directed  the  share  of  an  after  bom 
minor  great-grandchild  to  be  awarded  to  her  guar- 
dian absolutely,  as  the  trust  must  be  treated  as 
executed.  The  minor  excepted.  The  terms 
in  which  the  gift  was  made  will  be  found  in  the 
opinion  of  Ashman,  J.,  infra^  sustaining  the 
exceptions  to  his  adjudication. 

Hood  Gilpin,  for  exceptions. 

Samuel  E,  Cavin^  contra. 

June  30,  1894.  Ashman,  J.  The  testament- 
ary gift  was  in  trust  to  pay  the  income  to  the 
two  grandchildren  of  the  testator  equally  for 
their  respective  lives;    and  on  their  several 
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deaths,  in  trust  as  to  the  corpus  for  the  use  of 
such  of  their  children  as  should  be  living  at 
their  death,  and  the  issue  per  stirpes  of  any 
who  should  be  dead ;  and  in  case  either  of  said 
grandchildren  should  die  without  leaving  any 
children  or  issue  of  any  deceased  child  living 
at  such  death,  or  if  leaving  such  child  or  issue, 
all  of  them  should  die  under  the  age  of  twenty- 
one,  without  issue,  then  the  part  intended  for 
the  one  so  dying  should  go  to  the  survivor  of 
such  grandchildren. 

The  limitation  over  was  construed  by  the 
auditing  Judge  to  be  upon  the  death  of  issue 
generally — a  contingency  which  would  have 
been  undoubtedly  too  remote.  But  the  issue 
intended  were  only  those  of  a  child  who  had 
died  in  the  lifetime  of  the  grandchild,  and  not 
of  a  then  living  child,  the  language  of  the  will 
being:  "In  case  either  of  my  said  grand- 
children shall  die  .  .  •  without  leaving  any 
children  or  the  issue  of  any  deceased  child 
living  at  their  death."  This  contingency  must 
certainly  be  determined  at  the  death  of  the 
grandchild.  The  alternative  contingency  '*if 
leaving  such  child  or  issue,  all  of  them  shall  die 
under  the  age  of  twenty-one  years,  without 
issue,"  must  as  certainly  happen  within  the 
period  of  twenty- one  years  after  the  death  of 
the  grandchild.  The  case  is,  perhaps,  anomal- 
ous, because  it  is  entirely  possible  that  the 
daughter  of  the  deceased  grandchild  (whose 
share  is  now  in  dispute)  may  marry  and  have  a 
child  and  die  in  her  minority,  and  that  the 
-child  shall  also  die  within  twenty-one  years 
after  the  death  of  its  grandparent.  We  shall 
then  have  representatives  of  two  generations, 
both  of  them  bom  after  the  death  of  the  tes- 
tator, and  both  of  them  dying  within  the  time 
prescribed  by  the  rule.  This  possibility  was 
noted  in  the  adjudication,  but  inasmuch  as  it 
must  happen,  if  at  all,  within  twenty-one  years 
after  the  end  of  a  life  which  was  in  being  at  the 
death  of  the  testator,  it  cannot  impair  the  valid- 
ity of  the  limitation. 

The  exceptions  are  sustained,  and  the  adjudi- 
cation and  decree  of  distribution  are  corrected 
accordingly.  f.  b.  n. 


Jan.  1894, 129. 

Pillion's  Estate. 

Wills — Direction  to  pay  debts — Statute  of  Umi- 
tations —  W?ien  commences  to  run-^Act  of  June 
4f  1879 — Exceptions  under. 

Where  a  will  dkects  the  payment  of  certain  debb 
specified  in  the  will,  the  statute  of  limitations  begins  to 
ran  when  the  will  goes  into  effect 

A  will  speaks  from  its  date  of  execution  where  it 
creates  a  separate  use  trust,  if  the  beneficial  l^atee  be 
either  married  or  in  direct  contemptation  of  marriage. 


Sur  exceptions  to  adjudication. 

The  facts  of  this  case  are  sufficiently  stated 
in  the  opinion. 

George  Z.  Crawford  and  Henry  C,  Lough- 
Un,  for  the  exceptions. 

T,  M.  Daly,  contra, 

April  28,  1894.   Ashman,  J.   After  directing 
the  payment  of  her  just  debts  the  testatrix 
added :  <'At  the  date  of  this  will  I  owe  I50  to 
Mrs.  Deveny,  $26  to  John  Love,  and  |io  to 
Mrs.  Sullivan."     She  died  July  31,  1892,  five 
years  after  executing  her  will.    At  the  audit, 
more  than  six  years  having  elapsed  from  the 
date  of  the  will,  it  was  objected  that  the  debts 
so  admitted  by  the  testatrix  were  barred  by  the 
statute.    The  argument  was  that  the  testatrix 
having  fixed  that  time  as  the  date  of  her  in- 
debtedness, evidently  intended  that  her  wiU 
should  speak  as  of  that  time,  and  not  of  the 
time  of  her  death.     Of  course  the  instances  are 
many  in  which,  notwithstanding  the  act  of  June 
4,  1879,  A  ^^11  speaks  from  the  date  of  its  exe- 
cution, as  where  it  creates  a  separate  use  trust. 
The  beneficial  legatee  in  that  case  must  be 
either  married  or  in  direct  contemplation  of 
marriage  at  the  very  time  the  will  is  executed. 
If,   however,   nothing  appeared    in   this    will 
beyond  what  we  have  quoted,  we  would  still 
doubt  the  validity  of  the  objection.     Where  a 
testator  directs  the  executor  to  pay  his  just 
debts,  and  immediately  proceeds  to  enumerate 
them,  it  would  seem  that  he  intends  that  they 
shall  be  paid  at  his  death,  whenever  that  may 
happen,  because,  until  that  event,  it  will  be 
impossible  for  the  executor  to  obey  him.     So  if 
a  testator  gives  a  legacy  which  he  expressly  says 
is  in  payment  of  a  debt,  the  legatee  will  take, 
no  matter  how  old  the  debt  may  be  when  the 
testator  dies ;   and  this  testatrix  has  practically 
given  such  legacies  to  the  claimants.     But  it  is 
unnecessary  to  discuss  the  question,    for  the 
reason  that  the  testatrix  has  settled  it  herself. 
By  the  remaining  clauses  of  the  will  she  gave 
some  small  pecuniary  legacies,  and  provided  for 
the  purchase  of  a  burial  lot,  and  she  then  dis- 
posed of  her  residuary  estate  ''after  pajring 
debts,  legacies,  expenses  and  charges  as  above 
set  forth."     Here  was  a  declaration  as  explicit 
as  could  well  be  made,  that  the  debts  which 
she  had  specifically  designated,  and  which  were 
the  debts  now  in  dispute,  were  to  be  paid  by 
the  executor,  after  the  death  of  the  testatrix. 
Granting  that  the  former  clause  was  a  mere 
acknowledgment  of  a  debt,  which  began  to  run 
at  the  moment  it  was  written,  the  latter  clause 
was  as  certainly  a  promise  to  pay,  which  could 
only  run  from  the  time  when  the  instrument 
which  contained  it,  would  go  into  effect. 

The  exceptions  are  dismissed.         f.  b.  k. 
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Vol.  XXXV.]      FRJDA  Y,  -OCT.  ta,  1894.     [No.  5. 
Jto.  94,  248.  March  38,  1894. 

Merchants  and  Manufacturers'  National 
Bank  of  Pittsburgh  v.  The  William 
A.  Baeder  Glue  Company  and  L.  C. 
Haughey,  defendants,  and  William 
H.  Kem»  garnishee*. 

Attachment  execution — Frauds  Collateral  secur- 
ity^^ttlemeni  of  prosecution  for  embezzle- 
ment^Partner, 

An  attachment  execution  served  on  a  garnishee  within 
this  State,  while  it  cannot  bind  goods  of  Uie  defendant  in 
mother  State,  which  have  been  deposited  with  the  gar- 
nishee, will  when  the  goods  have  been  sold  by  the  gar- 
mihee,  bind  the  proceeds  in  his  possession. 

While  a  defendant  may  waive  his  right  to  an  account  of 
bis  goods  from  one  with  whom  he  has  deposited  them, 
yet  he  cannot  by  such  waiver,  if  collusively  made,  affect 
the  right  of  his  attaching  creditor  to  require  an  account. 

The  holder  of  collateral  securities,  with  power  to  sell 
them  for  his  debt,  is  not  bound  to  obtain  the  highest  pos* 
fihle  price  for  them,  but  he  is  bound  to  the  exercise  of 
common  pnidence  and  good  faith  in  his  management  and 
conversion  of  them ;  and  while  the  debtor  may  acquiesce 
in  or  assent  to  fraudulent  conduct,  so  far  as  concerns 
himself,  he  cannot  bind  his  creditors  by  such  acquies- 
cence or  consent. 

Where  a  partner  who  is  acting  as  prosecutor  of  one 
who  has  emoezzled  money  of  the  firm,  agrees  to  settle 
the  prosecution,  and  receives  money  therefor,  the  pre- 
sunption  is  that  the  money  is  received  on  behalf  of  the 
finn,  and  he  cannot  be  heard  to  allege  that  the  money 
WIS  a  bribe  to  himself  to  betray  the  rights  of  his  firm. 

.Appeal  of  Hood  Gilpin,  executor  of  Wm.  H. 
Kern,  deceased,  from  the  judgment  of  the 
Common  Pleas  No.  2,  of  Philadelphia 
County,  in  favor  of  The  Merchants  and  Manu- 
facturers' National  Bank  of  Pittsburgh,  plaintiff 
in  a  proceeding  sur  attachment  execution 
against  the  William  A.  Baeder  Glue  Company, 
defendant,  and  Wm.  H.  Kern,  garnishee. 

On  the  trial  of  the  cause,  before  Fell,  J.,  the 
following  case  appeared : — 

The  William  A.  Baeder  Glue  Company  was 
composed  of  H.  R.  Kern,  W.  A.  Baeder  and  L. 
C.  Haugbey.  In  January,  1890,  the  firm  was 
indebted  to  W.  H.  Kern,  father  of  H.  R.  Kern, 
in  the  sum  of  |i  2,000  for  money  loaned,  and 
he  had  also  endorsed  for  them  to  the  amount  of 


114,721.87,  for  which  he  held  paper,  made  or 
endorsed  for  the  firm,  none  of  which  matured 
prior  to  March  21,  1890.  H.  R.  Kern  then 
delivered  to  W.  H.  Kern  a  firm  note  dated  Jan- 
uary II,  at  thirty  days,  for  |6,ooo ;  a  note  of 
the  firm  of  J.  D.  Hall  &  Co.,  of  which  H.  R. 
Kern  was  a  member,  for  13,346,  to  the  order  of 
the  Baeder  Co.,  dated  January  20,  1890,  paya- 
ble in  four  months,  and  endorsed  to  W.  H. 
Kern ;  a  note  of  Schimpf  &  Richards  to  the  order 
of  the  Baeder  Co.,  dated  January  21,  1890,  at 
four  months,  for  ^2,500.  It  appeared  that  H. 
R.  Kern  was  individually  indebted  in  a  large 
amount  to  his  father.  On  account,  March  2, 
1890,  Baeder  and  H.  R.  Kern  delivered  to  W. 
H.  Kern,  as  collateral  security  for  the  firm's 
debt,  personal  property,  including  2,198  barrels 
of  glue  stored  m  New  York,  for  some  of  which 
he  had  received  warehouse  receipts  in  December,  > 
1889. 

Baeder  and  H.  R.  Kern  signed  an  agreement 
that  the  whole  of  the  firm's  indebtedness  to  W. 
H.  Kern,  amounting  as  above  to  ^38,500,  should 
be  tiJcen  as  due,  whereupon  W.  H.  Kern 
brought  an  action  in  New  York  against  the  Bae- 
der Company,  and  on  March  12, 1890,  obtained 
judgment.  Pending  the  action,  the  company 
withdrew  its  bank  deposits,  amounting  to  ^4,600, 
and  placed  the  money  with  W.  H.  Kern,  who 
afterwards  paid  it  out.  At  about  the  same  time 
a  judgment  was  obtained  in  New  York  by  one 
Emil  L.  Bentz,  an  inmate  of  H.  R.  Kern's 
house,  and  guardian  of  his  minor  children. 
Under  their  judgment  the  property  of  the  firm 
in  New  York  was  levied  and  sold  by  the  sheriff, 
not  including  the  above  mentioned  glue.  About 
March  4,  1890,  H.  R.  Kern  went  to  Pittsburgh 
and  saw  his  partner,  L.  C.  Haughey,  who  had 
not  made  good  his  contribution  of  capital;  and 
not  informing  him  of  the  fact  that  W.H.  Kern  had 
commenced  an  action  against  the  firm,  and  that 
judgment  would  be  obtained  within  a  few  days 
and  execution  issued,  urged  Haughey  to  obtain 
money  to  make  good  his  capital  in  the  W.  A. 
Baeder  Glue  Company.  At  this  time  a  Miss 
Mary  C.  Raridan,  a  relative  of  Haughey,  was 
an  inmate  of  Haughey's  home  in  Pittsburgh. 
She  owned  forty-four  shares  of  the  capital  stock 
of  the  Indianapolis  Nadonal  Bank,  worth  about 
14,400.  At  the  solicitation  of  Kern  and 
Haughey,  she  agreed  to  loan  this  stock  to  them, 
to  be  used  for  the  purpose  of  obtaining  money 
for  the  use  of  the  firm,  and  gave  them  an  order 
on  a  relative  in  Indianapolis  for  the  stock.  H. 
R.  Kern  then  at  once  went  to  Indianapolis,  tak- 
ing Haughey  with  him,  and  by  like  representa- 
tions obtained  the  forty-four  shares  of  stock  and 
also  ^14,996.18  of  promissory  notes  of  the  In- 
dianapolis Glue  Company  from  Haughey's  father. 
Howard  R.  Kern  then  returned  from  Indianap-j 
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olis  to  Philadelphia,  and  delivered  to  William 
H.  Kern  this  bank  stock  and  the  promissory 
notes  which  had  been  obtained  from  Haughey's 
aunt  and  father  to  assist  the  firm,  slnd  returned 
to  Pittsburgh,  where  he  arrived  March  loth, 
1890,  and  entered  of  record  two  con- 
fessed judgments  in  favor  of  William  H. 
Kern,  one  of  them  signed  **The  Willianf  A. 
Baeder  Glue  Company,  by  H.  R.  Kern,"  for 
126,721.87,  and  the  other  signed  by  each  of 
the  three  partners,  "  William  A.  Baeder,  H.  R. 
Kern,  L.  C.  Haoghey,"  for  126,721.87. 
This  last-mentioned  note  was  dated  January  6th, 
1890.  At  the  same  time  a  judgment  was  con- 
fessed in  favor  of  Emil  L.  Bentz. 

On  March  26, 1890,  some  of  the  warehouse  re- 
ceipts were  returned  to  the  warehouse  by  some  one 
claiming  the  glue  in  the  name  of  William  H. 
Kern,  and  exchanged  for  negotiable  receipts  is- 
sued in  the  name  of  William  H.  Nagle,  and  the 
receipts  were  delivered  to  Howard  R.  Kern, 
representing  William  H.  Kern,  and  on  the  same 
day  Howard  R.  Kern  wrote  to  William  H.  Na- 
gle, inclosing  him  receipts  for  thirteen  hundred 
and  seventy-seven  barrels  of  glue  and  requesting 
him  to  indorse  the  receipts  and  return  them  to 
him  at  once.  Later  on  the  same  day  Howard 
R.  Kern  wrote  another  letter  to  one  William  H. 
Nagle,  as  follows: — 

"  Dear  Bill. — I  have  this  day  put  in  your 
name  about  2,000  barrels  of  glue  that  did 
belong  to  William  H.  Kern,  who  sold  them  to 
you  for  24,000,  and  I  will  sell  them  as  your 
agent.  I  will  see  you  on  my  return,  but  tell 
them  you  understand  the  affair,  you  paid  I24,- 
000  for  this  glue. 

•*  Yours,  &c., 

"H.  R.  Kern." 

Nagle  refused  to  have  anything  to  do  with  the 
matter,  whereupon  on  March  31,  1890,  receipts 
for  2,209  barrels  of  glue  were,  at  the  request  of 
W.  H.  Kern,  issued  to  one  James  E.  Salter,  who 
it  was  alleged,  gave  his  due  bill  therefor  for 
124,000.  This  due  bill  was  not  produced  at 
the  trial,  its  destruction  being  alleged.  Salter, 
however,  testified  that  he  paid  the  ^24,000  to 
W.  H.  Kern  in  three  payments  of  |5,ooo  each, 
and  one  of  ^9,000.  Ssdter  then  went  to  How- 
ard R.  Kern,  and  asked  him  to  sell  it  for  him. 

On  April  13,  1890,  was  organized  the  Acme 
Glue  Company,  a  corporation  with  an  author- 
ized capital  of  |2o,ooo,  and  cash  capital  of 
|i,ooo,  of  which  company  H.  R.  Kern  was 
general  manager,  and  whose  stock  was  held  as 
follows :  Twenty-four  shares  by  W.  R.  Kern, 
son  of  W.  H.  Kern ;  one  each  by  J,  B*  Dolan 
and  V.  B.  Dolan,  former  clerks  of  the  W.  A. 
Baeder  Glue  Company,  and  afterwards  of  the 


Acme;  and  128  by  E.  L.  Bentz,  afterwards 
transferred  without  his  knowledge,  at  the  time, 
to  S.  K.  Pierce,  nephew  of  W.  H.  Kern,  who, 
at  the  direction  of  William  H.  Kern,  executed 
the  transfer  of  these  128  shares  of  stock  in 
blank  and  delivered  it  to  Howard  R.  Kern. 

Immediately  after  the  incorporation  of  the 
company  H.  R.  Kern  sold  the  glue  to  the 
Acme,  and  received  from  Salter  a  commission 
of  ten  per  cent.  The  market  value  of  the  glue 
was  stated  by  L.  C.  Haughey  to  have  been  in 
March  and  April,  1890,  ^50,558,  and  by  the 
firm  itself,  at  a  meeting  of  its  creditors  held 
March  19, 1890,  to  be  157,500.  In  April,  1890, 
H.  R,  Kern  refused  an  offer  of  over  ^40,000  for 
it,  made  by  the  D.  W.  King  Glue  Company  of 
Boston. 

On  March  27,  1890,  an  attachment  execution 
issued  at  the  suit  of  the  plaintiff  against  the  W. 
A.  Baeder  Company,  defendant,  and  W.  H. 
Kern,  garnishee. 

It  also  appeared  that  L.  C.  Haughey  was 
charged  with  the  embezzlement  of  the  firm's 
money ;  that  to  relieve  himself  from  prosecu- 
cution  he  made  a  settlement,  as  a  result  of 
which  H.  R.  Kern,  who  was  prosecuting  on  be- 
half of  the  firm,  recovered  the  sum  of  ^3,850, 
which  on  July  10,  1891,  his  counsel  paid  over 
to  W.  H.  Kern. 

A  witness,  Thomas  W.  Barlow,  Esq.,  was  in- 
terrogated as  follows : 

"Q.  Did  you  have  any  conversation  with 
Mr.  Howard  R.  Kern  in  reference  to  some  In- 
dianapolis bank  stock  belonging  to  Mrs.  Rari- 
dan,  and  also  in  reference  to  some  glue  which 
had  been  alleged  to  have  been  sold  to  William 
H.  Nagle  ?  (Objected  to.)  A.  I  had  but  one 
conversation  that  I  remember  at  my  office.  Q. 
When  was  that  conversation  ?    (Objected  to.) 

'*  Mr.  Todd  : — I  propose  to  connect  with  let- 
ters we  shall  offer  at  or  prior  to  the  pretended 
sale  that  there  had  been  an  effort  to  get  rid  of 
the  forty-four  shares  of  Indianapolis  bank  stock 
that  Mr.  Kern  said  he  had  received,  and  an  ef- 
fort to  get  rid  of  twenty-two  hundred  barrels  of 
glue  through  a  sale  to  N^\e,  which  Nagle  refused 
to  be  a  party  to.  I  propose  to  go  farther  and 
show  when  this  came  out  that  Howard  Kern, 
who  was  authorized  by  his  father  to  act,  and  who 
had  power  to  act  in  every  instance,  and  who  was 
his  agent,  as  the  testimony  shows  he  was  author- 
ized by  his  father  to  act,  early  in  January  they 
had  agreed  to  put  in  suit  in  another  county  some 
^11,000  or  1 1 2,000  of  obligations  which  were 
not  firm  obligations  and  not  a  firm  debt.  That 
we  have  already  shown  enough  to  authorize 
giving  in  evidence  the  particular  acts  of  the  dif- 
ferent parties  to  the  transfer  of  this  property 
from  the  creditors  of  the  firm  for  the  benefit  of 
different  persons. 
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'*  The  particular  matter  I  want  to  show  by 
Bir.  Barlow  is  the  custody  of  these  letters,  the 
fact  of  Howard  R.  Kern's  interview  with  Mr. 
Barlow  in  which  he  spoke  about  the  transfer  of 
this  stock,  and  how  that  stock  came  to  be  trans- 
ferred, and  where  it  went  to,  that  Mr.  Kern  said 
he  got  as  part  of  his  debt  about  the  14th  of  Jan- 
uary. 

"Mr.  Johnson  objects  to  any  conversation 
with  Howard  R.  Kern  concerning  any  Indianap- 
olis bank  stock.  (Objection  overruled.  Excep- 
tion for  defendants.)  Q.  State  what  you  know? 
A.  I  don't  remember  that  Howard  R.  Kern 
brought  the  bank  stock  to  the  office.  My  recol- 
lection is  Nagle  brought  the  bank  stock  to  the 
office  with  a  promissory  note,  a  copy  of  which 
is  in  that  paper.  (Indicating.)  Q.  Will  you 
identify  this?  A.  Two  certificates  of  bank  stock 
were  brought  to  the  office  by  Nagle  with  a  prom- 
issory note.  That  promissory  note  had  been 
antedated  November  7th,  1889,  for  the  sum  of 

*'Philadelphu,  Nov.  7,  1889. 
"Three  months  after  date  I  promise  to  pay 
ID  the  order  of  William  H.  Nagle  ^4,350,  at 
210  North  Thirty-sixth  street,  without  defalca- 
tion.   Value  received. 

"  H.  R.  KERN. 

"  With  that  were  two  certificates  of  stock  of 
the  Indianapolis  National  Bank,  and  a  letter — 
shall  I  read  it  ?  With  the  heading  of  William 
A.  Baeder  Glue  Company,  dated  New  York, 
March  14th,  1890. 

"  Dear  Bill: — Enclosed  find  note  for  14,350. 
This  will  cover  the  bank  stock  I  sold  you.  If 
anybody  should  ask  you  about  this  affair  just  say 
I  owe  you  this  amount  and  gave  you  the  stock  in 
payment,  and  the  affair  will  go  through. 
"  I  am  yours,  * 

'*  HOWARD. 

"  Q.  What  was  your  interview  with  Howard 
Kern  ?  A.  My  recollection  is  my  interview  was 
subsequent  to  another  transaction  when  he  came 
in  for  these  letters.  He  came  in  for  the  letters 
that  were  brought  in  subsequently  by  Nagle  with 
reference  to  the  glue  matter.  Q.  You  got  the 
other  letters?  A.  I  may  be  in  error  about  that. 
He  came  in  possibly  for  the  stock.  At  all  events 
he  called  in  for  whatever  I  had  in  my  posses- 
sion. I  had  the  bank  stock  in  my  possession, 
which  I  proposed  to  deliver  to  him,  and  these 
letters  and  the  promissory  notes."  (First  as- 
signment of  error.) 
The  same  witness  also  testifies  as  follows  :— 
**  A.  I  also  refused  to  permit  Nagle  to  keep 
the  warehouse  receipts,  and  instructed  him  to 


return  them  to  Howard  R.  Kern.  I  never  had  an 
interview  with  William  H.  Kern,  nor  did  I  ever 
know  William  A.  Kern  in  this  transaction,  ex- 
cept as  to  the  signature  of  this  letter  of  Mr.  Gil- 
pin in  reference  to  the  stock.  As  I  have  said 
before,  subsequently  to  that  Mr.  Nagle  asked  me 
to  return  the  letters.  I  advised  him  not  to  do 
it.    Then  Howard  Kern  came  in,  and  after  a 

conversation Q.  State  what  it  was  as  near 

as  you  can   recollect — the  exact  words  if  you 

can.    A.  I  denounced  the  transaction (Mr. 

Johnson  objects  to  the  conversation.)  The 
Court  will  allow  you  to  say  what  was  done.  Q. 
When  was  the  date  that  took  place  ?  A.  It  was 
the  year  afterward.  Q.  That  would  be  in  1891  ? 
A.  It  must  have  been  in  1891.  Q.  Your  cer- 
tificate shows?  A.  It  was  prior  to  this,  prior  to 
the  date  of  this  certificate — the  notarial  certifi- 
cate of  the  24th  of  February,  1892.  We  did 
not  decide  finally  to  return  the  letters  until  sub- 
sequent to  the  interview.  Q.  Howard  Kern 
came  over  to  get  hold  of  these  letters,  and  get 
them  back  from  you?  A.  Yes,  sir.  Q.  He 
came  with  William H.  Nagle?  (Mr.  Johnson  ob- 
jects to  any  subsequent  statement  with  Howard 
Kern  concerning  the  getting  of  these  letters.) 

"Mr.  Todd: — I  propose  to  show  he  had 
come  with  Nagle  and  got  Nagle  to  try  to  get 
these  papers  out  of  his  possession,  knowing  they 
were  dangerous  papers.  (Objected  to.  Objec- 
tion overruled.  Exception  for  defendant.)  Q. 
Mr.  Kern  and  Mr.  Nagle  came  to  your  office  ? 
A.  Mr.  Kern  and  Mr.  Nagle  came  to  the  office. 
Mr.  Kern  urged  me  to  return  the  letters  to  him. 
I  declined.  He  became  angry,  and  we  had 
some  unpleasant  words  together.  I  think  I 
called  him  a  thief,  and  he  probably  made  some 
remark  to  me ;  I  do  not  know  what  it  was ;  I 
can't  remember.  I  remember  mine  to  him,  and 
then  he  left.  Q.  He  did  not  get  the  papers?  A. 
He  did  not ;  not  then.  Q.  What  did  he  say  as 
to  the  ownership  of  those  papers — on  the  sub- 
ject of  the  ownership  of  them — to  Mr.  Nagle  or 
to  you?  A.  He  said  that  they  were  Mr.  Na- 
gle *s  papers ;  that  I  had  no  right  to  keep  them ; 
that  Mr.  Nagle  wanted  me  to  give  them  to  him, 
or  something  of  that  nature."  (Second  assign- 
ment of  error.) 

William  H.  Nagle  testified  under  objection  as 
follows : — 

**  Q.  State  when  it  was  you  first  had  any  con- 
versation with  Howard  R.  Kern  in  reference  to 
some  forty-four  shares  of  bank  stock  which  was 
in  the  name  of,  or  belonged  to  Mrs.  Raridan,  of 
Indianapolis  ?  (Objection  to  conversations  with 
Howard  R.  Kern  concerning  the  bank  stock. 
Exception  for  defendant.)  A.  On  a  Sunday 
night,  in  March,  1890 — I  don't  remember  the 
day  of  the  month — Mr.  Howard  Kern  came  to 
my  house  and  told  me  the  concern — the  glue 
Digitized  by  LjOOQIC 


72 


WEEKLY  NOTES  OF  CASES 


company — ^had  failed,  and  that  Louis  Haughey 
had  wrecked  the  concern,  and  he  asked  me  if  I 
would  have  placed  in  my  name  this  bank  stock 
— forty-four  shares  of  bank  stock.  I  told  him  I 
would  if  it  was  all  right.  He  told  me  to  go  up 
to  my  counsel  and  have  it  transferred  in  my 
name.  I  gave  it  to  my  counsel."  (Third  as- 
signment of  error.) 

Samuel  K.  Pearce  was  asked  as  follows : — 

**  Q.  It  has  been  testified  in  this  case  you 
were  the  owner  of  one  hundred  and  twenty- 
eight  shares  in  the  Acme  Glue  Company;  is  that 
correct  or  not?  A.  I  never  owned  any  stock  of 
the  Acme  Glue  Company.  (Objected  to  any 
questions  as  to  the  Acme  Glue  Company.) 

"  Mr.  Todd  ; — I  offer  it  for  the  purpose  of 
showing  who  were  the  stockholders  of  this  com 
pany,  and  that  this  identical  glue  went  from 
Mr.  Kern,  and  that  Howard  R.  Kern  was  the 
superintendent  of  the  company,  and  that  it  is 
precisely  Howard  R.  Kern  in  another  name. 
(Objected  to.  Objection  overruled.  Exception 
for  defendant.)  I  never  owned  any  stock  in  the 
Acme  Glue  Company ;  it  had  been  placed  in 
my  name  without  my  knowledge.  The  certifi- 
cate was  brought  to  me  by  Howard  R.  Kern, 
and,  at  his  request,  after  I  had  seen  William  H. 
Kern  in  regsuxi  to  it,  William  H.  Kern  directed 
me  to  sign  the  certificate  as  Howard  requested. 
I  did  so,  and  handed  it  back  to  Howard  Kern. 
Q.  When  did  this  take  place  ?  A.  I  think  that 
was  in  the  month  of  March,  1891.  Q.  That 
was  when  you  transferred  this  stock?  A.  1 
signed  the  power  of  attorney  on  the  back 
of  the  certificate  in  blank.  Q.  Howard 
R.  Kern  brought  it  to  you?  A.  Yes,  in  person 
Q.  When  did  you  first  learn  he  had  stock  in  the 
Acme  Company?  A.  That  is  the  first  knowledge 
I  had  of  it.  Q.  Then  you  declined  to  sign  the 
transfer?  A.  Until  I  had  interviewed  William 
H.  Kern.  Q.  Where  did  that  interview  take 
place?  A.  In  the  People's  Bank.  Q.  State 
what  took  place  between  you  and  your  uncle? 
A.  *  Uncle,  Howard  asked  me  to  sign  the  cer- 
tificate of  stock  in  the  Acme  Glue  Company  3 
what  shall  I  do  about  it  ?  *  He  said,  '  That's  all 
right;  just  sign  it  and  give  it  to  him.*  **  (Fourth 
assignment  of  error.) 

The  same  witness,  being  on  the  stand,  was 
asked  as  follows: — 

'*  Q.  Did  you  receive  any  bills  from  anyone 
against  the  Acme  Glue  Company  for  glue?  A. 
I  received  a  number  of  communications  from 
Howard  R.  Kern.  Q.  Have  you  got  them  there? 
A.  I  have.  Q.  Will  you  please  produce  them  ? 
^Same  produced.  Mr.  Johnson  objects  to  com- 
munications from  Howard  R.  Kern  concerning 
the  Acme  Glue  Company.  Objection  overruled. 
Exception  for  defendsmt.)  A.  I  find  a  commu- 
nication I  received   from  Howard  R.   Kern, 


from  December  21st,  1891.    it   reads  as  fol- 
lows : — 

''December  21,  1890. 
''Mr.  Samuel  K.  Pearce,  Philadelphia,  Pa. 

"Dear  Sir: — I  enclose  you  a  bill  which  I 
would  like  you  to  copy  in  your  handwriting  just 
as  it  is,  and  send  it  over  to  New  York,  directed 
to  The  Acme  Glue  Company,  283  Pearl  St., 
N.  Y.,  P.  O.  Box  2 1 14.  I  will  see  you  later 
in  the  coming  week  and  explain  the  transaction. 
I  will  be  at  the  People's  Bank  the  next  Friday, 
December  26th. 

'*  Yours, 

*'  H.  R.  KERN. 

*'  That  is  the  first  knowledge  I  had  that  any 
glue  transaction  had  been  made  out  in  my  name. 
Q.  Have  you  the  bill  there  ?  A.I  have.  Q. 
Produce  it."     (Fifth  assignment  of  error.) 

The  defendant  submitted,  inter  alia,  the  fol- 
lowing points : — 

"  II.  Though  at  the  time  the  present  attach- 
ment was  served  upon  him  William  H.  Kern 
held  warehouse  receipts  for  glue  belonging  to  the 
Baeder  Glue  Company,  stored  in  New  York, 
such  attachment  did  not  prevent  him  from  after- 
wards delivering  the  said  glue  either  to  said  glue 
company,  or  to  any  member  thereof,  or  upon 
order  of  said  company  to  any  third  person.  If 
there  was  such  delivery  there  can  be  no  recovery 
against  Kem*s  estate  in  this  proceeding  for  the 
value  of  such  glue  so  delivered." 

''III.  If  you  believe  that  at  the  time  the  at- 
tachment execution  in  this  case  was  served  upon 
William  H.' Kern  the  twenty-one  hundred  and 
ninety-eight  barrels  of  glue  were  in  the  city  of 
New  York,  where  they  remained ;  that  they  had 
been  pledged  with  William  H.  Kern  by  the 
Baeder  Glue  Company  to  cover  advances  by 
him  to  it,  with  power  in  him  to  sell  at  any  time 
to  repay  such  advances ;  that  said  glue  was  ac- 
tually sold  by  him  to  Mr.  Salter  for  ^24,000, 
and  that  he  did  not  receive  more  for  said  glue 
than  124,000,  then  the  plaintiffs  have  no  right 
to  make  him  account  to  them  for  more  tlmn 
^24,000,  even  though  Mr.  Salter  sold  such  glue 
for  a  much  larger  sum  to  the  Acme  Glue  Com- 
pany.** 

"IV.  If  the  twenty-one  hundred  and  ninety- 
eight  barrels  of  glue,  prior  to  the  present  attach- 
ment, were  pledged  with  William  H.  Kern  by  the 
Baeder  Glue  Company  to  cover  advances  to  it 
by  him,  with  a  power  to  sell  the  same  in  repay- 
ment, and  if  that  glue  was  in  the  State  of  New 
York  when  the  attachment  was  served,  and  re- 
mained there  afterwards,  then  William  H.  Kern 
had  a  right  to  sell  the  same,  and  he  is  not  in 
this  proceeding,  for  the  benefit  of  the  plaintiff, 
chargeable  with  more  than  he  actually  received 
from  such  sale  for  said  glue.** 
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"V.  An  attachment  execution  in  the  hands 
of  the  sherifif  of  Philadelphia  County  did  not  bind 
goods  then  situated  in  the  City  of  New  York, 
though  title  to  said  goods  was  vested  in  a  citizen 
of  Philadelphia.  Such  citizen  served  with  such 
attachment  execution,  in  case  thereafter  he 
should  sell  the  goods  would  be  chargeable  only 
with  what  he  should  actually  receive  therefrom. 
Unless  he  sold  them  he  was  chargeable  with 
nothing  under  such  attachment." 

"VI.  Even  though  William  H.  Kern  con- 
spired with  the  Baeder  Glue  Company,  or  with 
any  of  the  members  thereof,  fraudulently  to  con- 
ceal the  title  to  goods  belonging  to  such  com- 
pany, situated  in  the  city  of  New  York,  he  was 
not  by  reason  thereof  liable  under  an  attachment 
execution  levied  in  his  hands  by  the  sherifif  of 
Philadelphia  County  for  the  value  of  such  goods 
unless  he  sold  the  same  thereafter,  and  if  he  did 
thereafter  sell  the  same  he  was  only  liable  to  ac- 
count for  the  amount  actually  realized  by  him 
from  such  sale." 

These  points  were  all  refused  by  the  Court. 
(Assignments  seventh  to  eleventh.) 

In  the  general  charge  the  Court  said,  inter 
aUa: — 

"There  are  one  or  two  matters,  gentlemen, 
to  which  I  should  more  specifically  refer,  and  in 
reference  to  the  testimony  concerning  them  I 
do  it  only  to  call  your  attention  to  the  real  ques- 
tion at  issue  and  the  principle  upon  which  that 
question  must  be  decided  by  you.  The  first  and 
most  important  of  these  is  as  to  the  amount  due 
by  the  glue  company  to  William  H.  Kern  at  the 
time  of  its  failure.  It  is  conceded  that  there  are 
over  126,000  due;  he  obtained  a  judgment  for 
over  138,000,  the  diflTerence  being  about  I12,- 
000.  The  three  notes  in  dispute,  which,  it  is 
claimed  by  the  plaintifif,  were  notes  representing 
an  individual  indebtedness  of  Howard  R.  Kern, 
were"  [His  Honor  here  specified  the  notes.] 
"The  real  question  is  were  these  notes  firm  ob- 
ligations ?  Mr.  Kern  himself  could  not  make 
them  such.  If  the  loan  was  originally  to  him, 
and  afterwards  assumed  as  a  firm  debt  by  the  co- 
partner, it  became  binding  upon  the  firm.  They 
have  the  right  to  assume  them.  If  they  were 
not  so  assumed,  they  remained  the  individual 
debts  of  Howard  R.  Kern. 

*'  Another  question  is  as  to  the  price  for  which 
the  glue  was  sold,  in  March,  1890.  On  behalf 
of  the  plaintifif  the  witnesses  have  testified — two 
witnesses  who  were  engaged  in  the  business  at 
Boston — testified  that  glue  at  that  time  was  worth 
in  large  quantities  about  eight  cents  a  pound; 
that  they  were  offered  a  quantity  of  glue  which 
they  thought  was  considerably  in  excess  of  two 
thousand  barrels ;  that  they  examined  this  glue 
and  made  an  offer  ranging  from  ^40,000  to  I45,- 
000:    that  this  offer  was  made  to  Mr.  Cum- 


mings,  who  was  acting  for  Howard  R.  Kern,, 
and  they  had  no  relation  at  all  with  William  H. 
Kern,  and  had  never  seen  him  in  connection- 
with  it. 

*'  Upon  the  part  of  the  defence  it  has  been 
shown  that  The  Fulton  and  Market  Bank,  which 
held  360  barrels  of  this  glue  upon  the  same  con- 
dition that  Mr.  Kern  held  it,  sold  their  glue 
some  time  after  Mr.  Kern  was  said  to  have  sold 
his  at  eight  cents  a  pound ;  that  at  a  sheriff's 
sale  in  New  York  City  it  brought  four  and  one 
half  cents  a  pound.  The  sale  by  Mr.  Kern  was 
for  a  little  less  than  six  cents  a  pound  net.  It 
was  subject  to  the  warehouse  charges  at  that 
time,  and  was  sold  without  the  payment  of  any 
commission  by  him.  Howard  R.  Kern  has  tes- 
tified in  that  connection.  Just  before  the  sale  of 
this  glue  he  was  asked  by  his  father  what  it  was 
worth.  He  told  him  it  would  be  well  sold  if  he 
got  124,000  for  it.  Howard  R.  Kern  at  that 
time  represented  the  owners  of  the  glue,  the 
Baeder  Glue  Company,  subject  to  the  claim  that 
William  H.  Kern  had  upon  it.  If  he  made  such 
a  statement  at  that  time  representing  the  firm, 
which  was  acted  upon  in  good  faith  by  William 
H.  Kern,  he  was  entirely  justified  in  selling  for 
that  price.  [In  any  event  he  was  not  held  to 
the  duty  of  obtaining  the  highest  market  price. 
He  could  not  wantonly  and  recklessly  sacrifice 
any  property  which  he  held  as  collateral,  but  it 
was  his  duty  to  use  diligent  effort  to  obtain  a 
reasonable  and  fair  price ;  if  he  did  that,  he  did 
his  whole  duty  in  the  matter 

**  On  the  whole  case,  if  you  find  that  William 
H.  Kern  was  a  creditor  of  the  glue  company  to 
the  amount  of  138,367.87  ;  that  he  held  securi- 
ties as  collateral  with  power  to  sell,  and  sold 
the  glue  either  before  or  after  the  attachment 
was  served  upon  him,  for  the  best  price  reason- 
ably to  be  obtained  therefor ;  that  his  debt  re- 
mained unpaid,  or  not  more  than  fully  paid,  his 
estate  is  not  liable  in  this  action,  and  your  ver- 
dict will  be  for  the  garnishees.]  (Sixth  assign- 
ment of  error.) 

*'  If  the  computation  of  the  interest  by  coun- 
sel is  correct,  and  a  balance  of  11,178.08  is  due 
the  Baeder  Glue  Company  upon  the  adjustment 
of  the  interest  account  between  them,  for  that 
amount,  your  verdict  will  be  against  them.  [If 
the  13,850  paid  by  Mr.  Gilpin  in  July,  1890, 
was  the  property  of  the  Baeder  Glue  Company, 
that  should  be  included  in  your  verdict.] 
(Twelfth  assignment  of  error.) 

**  If  the  glue  was  held  by  William  H.  Kern  as 
collateral,  and  sold  for  less  than  its  market  value, 
without  a  reasonable  effort  upon  his  part  to  ob- 
tain a  fair  price,  he  is  answerable  to  the  plain- 
tiffs for  any  difference  between  the  price  for 
which  it  was  sold  and  its  market  value.  If  his 
real  claim  against  the  Baeder  Glue  Company  was 
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only  126,721.87,  and  he  received,  as  he  has  tes- 
tified, 139,640,  he  is  answerable  for  the  differ- 
ence between  these  amounts." 

Verdict  for  plaintiff  112,024.19,  and  that 
there  was  in  the  hands  of  the  garnishee  $1$,- 
657.18.  The  Court  entered  judgment  on  the 
verdict,  and  the  garnishee  took  this  appeal  and 
filed  the  assignments  of  error  as  above  indi- 
cated. 

/0hn  G.  Johnson  (Bernard  Gilpin  with  him), 
for  appellant. 

The  acts  and  declarations  by  Howard  R.  Kern 
were  not  admissible  to  affect  his  father.  The 
sole  question  was  whether  the  father  was  justly 
entitled  to  the  amount  he  claimed  against  the 
firm,  and  whether  he  was  chargeable  with  a 
greater  or  less  sum  from  the  assets  pledged.  To 
render  the  acts  of  H.  R.  Kern  admissible  it  was 
necessary  first  to  prove  a  conspiracy  between 
him  and  his  father. 

The  attachment  execution  served  on  William 
H.  Kern  did  not  bind  glue  pledged  with  him 
which,  at  the  time  of  the  service,  was,  and  con- 
tinuoi^y  thereafter  remained,  in  New  York. 
Noble  V,  Thompson  Oil  Co.,  79  Pa.  354. 
Pa.  R.  R.  V,  Pennock,  51  Id.  244. 

The  attachment  execution  imposed  no  duty  on 
William  H.  Kern  concerning  the  glue  in  favor  of 
the  appellee.  If,  therefore,  he  sold  the  same  for 
a  price  less  than  its  fair  market  value,  he  was  re- 
sponsible for  this  breach  of  duty  or  contract  as 
pledgee,  not  to  the  appellee,  but  to  the  Baeder 
Glue  Company. 

Girard  Fire  Ins.  Co.  v.  Field,  45  Pi.  132. 
Selheimer  v.  Elder,  98  Id.  158. 
Peebles  v.  Meeds,  96  Id.  154. 
Furness  v.  Smith,  30  Id.  522. 
Balliet  v.  Brown,  103  Id.  546. 

Notwithstanding  the  attachment,  the  Baeder 
Glue  Company,  or  the  members  thereof  there- 
after, were  authorized  to  direct  a  delivery  of  the 
glue  to  any  third  person  for  any  price  satisfac- 
tory to  William  H.  Kern,  or  with  his  assent, 
gratuitously. 

The  arrangement  between  William  H.  Kern 
and  J.  £.  Salter,  whatever  its  real  nature,  was 
one  which  was  approved  of  by  Howard  R.  Kern 
on  behalf  of  the  Baeder  Glue  Company,  and 
was,  therefore,  not  impeachable  by  the  appel- 
lee. 

With  the  assent  of  Howard  R.  Kern,  one  of 
the  partners  of  the  Baeder  Glue  Company,  Wil- 
liam  H.  Kern  delivered  the  glue  to  Salter  for 
the  sum  of  124,000.  He  never  received  a 
greater  sum  for  the  same,  and  is  not  liable  to  ac 
count  for  more  than  he  actually  received. 

There  was  no  evidence  which  justified  the  sub- 
mission to  the  jury  of  the  liability  of  William 
H.  Kern  to  account  for  the  13,850  paid  through 
Hood  Gilpin. 


Conceding  that  the  money  in  controversy  had 
been  paid  to  Howard  R.  Kern  in  settlement  of 
a  prosecution  which  he  had  caused  the  Com- 
monwealth to  institute  against  Haughey  for 
criminal  conduct  in  embezzling  moneys  of  the 
firm,  this  did  not  make  the  same  firm  assets. 
Kern  agreed  not  to  prosecute  if  a  certain  sum 
were  paid  him.  The  money  was  paid  for  an  il- 
legd  consideration,  and  the  firm  itself  could  not 
have  collected  it  from  Kern. 

A  bargain  was  made  by  the  person  who  had 
instigated  the  action  of  the  Commonwealth,  to 
withhold  the  necessary  evidence,  in  consideration 
of  payment  to  him.  Is  it  competent  for  any 
Court  to  use  its  proceedings  to  compel  the  pay- 
ment of  such  a  sum,  either  to  a  firm  or  to  those 
standing  in  its  right,  /.  ^.,  attaching  creditors? 

M,  Hampton  Todd  (Henry  C.  Todd  with 
him),  for  appellees. 

The  evidence  showed  conclusively  that  W.  H. 
Kern  was  an  active  conspirator  in  this  attempt  to 
defraud  the  creditors  of  the  Baeder  Company. 
Howard's  actions  were,  therefore,  admissible  to 
affect  W.  H.  Kern. 

Lowev.  Dalrymple,  117  Pa.  564. 

The  eflfect  of  the  attachment  was  to  transfer 
an  equitable  title  to  the  surplus  value  of  the  glue, 
to  the  attaching  creditor. 

Roig  V,  Tim,  103  Pa.  115. 
Heath  v.  Page,  63  Id.  108. 
Childs  V.  Digby,  24  Id.  23. 
Barr  v.  King,  96  Id.  488. 

The  title  to  the  glue  was  represented  by  nego- 
tiable receipts  which  were  in  Philadelphia,  and 
the  owner  of  them  was  the  possessor  of  the 
property. 

Heiskell  v,  F.  and  M.  Nat.  Bank,  89  Pa.  155. 

The  law  in  New  York  as  to  the  effect  of  the 
indorsement  and  delivery  of  negotiable  ware- 
house receipts  and  bills  of  lading  is  the  same  as 
in  Pennsylvania. 

Bank  v.  Kelly,  57  N.  Y.  34. 

As  to  the  13,850,  the  evidence  establishes  that 
a  criminal  prosecution  had  been  instituted 
against  L.  C.  Haughey  for  fraudulently  appro- 
priating the  funds  of  the  W.  A.  Baeder  Glue 
Company,  and  that  this  prosecution,  a  misde- 
meanor, had  been  settled  by  L.  C.  Haughey 
paying  a  sum  of  money,  of  which  #3,850  was 
paid  to  William  H.  Kern.  The  attempt  is  to 
claim  it  as  payment  on  account  of  an  individual 
debt  of  H.  R.  Kern. 

Haughey  was  imdoubtedly  liable  for  this 
money  in  a  civil  proceeding.  It  was  a  firm  as- 
set, and  because  he  paid  it  to  get  rid  of  a  crim- 
inal prosecution  does  not  change  its  character. 
When  it  was  repaid  to  H.  R.  Kern's  attorney  it 
at  once  became  a  firm  asset  in  his  hands.    It 
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should  never  have  been  taken  from  the  firm, 
and  th^  payment  was  only  a  restoration  of  what 
bad  been  improperly  taken  away.  It,  therefore, 
was  not  Howard  k.  Kern's  to  pay  his  debts 
with,  and  when  it  was  paid  to  William  H.  Kern 
it  must  be  held  to  have  been  paid  in  reduction 
of  his  claim  against  the  firm. 

October  I,  1894.  Williams,  J.  The  plain- 
tiff bank  was  a  judgment  creditor  of  the  Baeder 
Glue  Company.  It  caused  an  attachment  execu- 
tion to  be  issued  upon  its  judgment,  and  sum- 
moned William  H.  Kern,  among  others,  as  a 
garnishee.  He  pleaded  -^nulla  bona,"  and  a 
trial  was  had  upon  the  issue  so  raised.  The 
question  presented  by  this  issue  and  actually 
tried  in  the  Court  below  was  whether  Kern  was 
indebted  to  the  glue  company,  or  had  in  his 
possession  any  of  its  property  for  which  he  was 
liable  to  account.  It  appeared  from  the  evid- 
ence that  he  had  a  large  demand  against  the 
company,  and  had  received  property  belonging 
to  it  as  collateral  security  for  this  demand.  The 
principal  item  of  the  property  so  received  by  him 
was  a  warehouse  receipt  for  about  twenty-two 
hundred  barrels  of  glue  stored  in  the  city  of  New 
York.  He  sold  the  glue  for  twenty-four  thous- 
and dollars  to  one  who,  within  a  few  days,  sold 
it  for  thirty-two  thousand  dollars.  Three  ques- 
tions were  presented  upon  these  facts :  First, 
what  was  the  true  amount  of  the  demand  held 
by  Kern  against  the  glue  company  ?  Second, 
what  amount  had  he  received  from  the  company 
in  securities,  or  from  the  sale  of  collaterals, 
which  was  applicable  to  the  payment  of  the  debt 
due  him  ?  Third,  did  the  sum  so  received  by 
him  satisfy  his  just  demands  against  the  company 
and  leave  a  balance  in  his  hands  for  which  he 
ought  to  account?  If  so,  what  was  the  amount 
of  such  balance  ? 

These  were  questions  of  fact  to  be  deter- 
mined by  the  jury  upon  the  evidence,  and  the 
learned  trial  Judge  submitted  them  in  an  impar- 
tial charge,  and  with  proper  instructions.  The 
verdict  is  a  final  di^)osition  of  them.  But  some 
questions  are  now  raised  that  do  not  seem  to 
have  figured  at  the  trial,  and  are  pressed  with 
great  earnestness  a^  reasons  for  a  reversal  of  this 
judgment.  Among  these  is  that  of  the  power  of 
a  Court  in  this  State  to  seize,  or  exercise  juris- 
diction over,  property  actually  situated  in  an- 
other State.  We  do  not  understand  that  any 
such  power  was  exercised  or  asserted  by  the 
Court  below.  There  was  no  attempt  at  seizure 
of  the  glue  stored  in  the  City  of  New  York,  no 
service  on,  or  notice  to,  the  warehouseman.  It 
was  the  money  in  the  pockets  of  garnishee  aris- 
ing from  the  sale  of  collaterals  held  by  him, 
and  his  own  bona  fides  in  making  such  sales, 
that  the  attaching   creditor,    standing   in  the 


shoes  of  his  debtor,  had  a  right  to  inquire  into. 

The  glue  company  could,  and  in  the  light  of 
the  verdict  it  is  proper  to  say  that  it  did,  waive 
or  surrender  its  right  to  require  an  account  from 
William  H.  Kern;  but  if  this  was  collusively  . 
done  it  did  not  bind  the  creditors  of  the  com- 
pany.* The  holder  of  collateral  securities  is  not 
l)ound  to  obtain  the  highest  possible  price  for 
them,  but  he  is  bound  to  the  exercise  of  com- 
mon business  prudence  and  of  good  faith  in  his 
management  and  conversion  of  them.  His 
debtor  may  acquiesce  in,  and  assent  to,  his 
fraudulent  conduct  for  himself,  but  he  cannot 
bind  his  creditors  by  such  acquiescence  or  con- 
sent. They  have  a  right  to  demand,  what  he 
ought  in  good  conscience  to  demand,  an  ac- 
count from  his  creditor  for  the  collaterals  placed 
in  his  hands.  This  disposes  of  the  sixth,  seventh, 
eighth,  ninth,  tenth  and  eleventh  assignments  of 
error. 

The  admission  of  the  testimony  of  Nagle  and 
Pearce  is  complained  of  in  the  third,  fourth  and 
fifth  assignments.  The  testimony  was  offered 
as  bearing  upon  the  good  faith  of  William  H. 
Kern  in  dealing  with  the  warehouse  certificates, 
and  as  tending  to  show  collusion  between  him 
and  his  son,  who  was  an  officer  and  stockholder 
in  the  Baeder  Glue  Company,  for  the  purpose 
of  covering  the  assets  of  the  company  and  plac- 
ing them  beyond  the  reach  of  creditors.  We 
think  it  was  competent  for  this  purpose  and  the 
errors  assigned  to  its  admission  are  overruled. 

Nor  can  we  assent  to  the  proposition  made  in 
the  ninth  head  of  the  argument  for  the  appellant, 
that  there  was  no  evidence  that  justified  the  sub- 
mission to  the  jury  of  the  liability  of  William  H. 
Kern  to  account  for  the  sum  of  I39850  paid 
through  Hood  Gilpin.  This  naoney  was  paid  by 
L.  C.  Haughey  to  relieve  himself  from  a  crim- 
inal prosecution  for  the  embezzlement  of  mone3rs 
belonging  to  the  Baeder  Glue  Company.  How- 
ard R.  Kern  was  the  prosecutor,  acting  in  behalf 
of  the  company.  A  settlement  was  made  with 
him  and  the  prosecution  discontinued  by  his 
leave.  The  presumption  is  that  what  he  did  as 
prosecutor  he  did  on  behalf  of  the  company  he 
represented.  He  had  no  right  to  sacrifice  the 
company  pr  its  just  claims  for  his  own  private 
advantage,  and  if  he  was  base  enough  to  engage 
to  do  so,  or  to  permit  the  prosecution  for  the 
embezzlement  of  the  money  of  the  company  to 
be  discontinued  in  consideration  of  a  bribe  paid 
to  him  as  an  individual,  he  ought  not  to  be  heard 
to  allege  his  own  turpitude.  The  money  paid 
should  go,  where  it  of  right  ought  to  go,  to  the 
party  whose  money  was  embezzled  and  whose 
oflicer  conducted  the  prosecution.  We  see  no 
error  in  this  record  that  requires  us  to  reverse 
the  judgment  and  it  is  now  affirmed. 

Mitchell,  J.,  dissented.  h.  b. 
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Jan.  '94,  364.  April  5. 1894* 

Barrett  to  use,  etc.,  v.  Bemelmans. 

Agency — Revocation  of -^Notice — Landlord  and 
tenant — Payment  of  rents  to  agent  after  revo- 
cation of  authority. 

The  fact  that  an  agent  appointed  to  collect  rent  fe  a  joint 
owner  with  his  principal  of  the  premises  out  of  which  the 
rent  arises,  does  n«)t  interfere  with  the  right  of  the  princi- 
pal to  revoke  the  agency. 

A  lessee  havinp:  notice  that  a  le««sor  is  an  agent  for 
others  is  bound  by  a  notice  given  him  by  the  lessor's  prin- 
cipal of  the  revocation  of  the  agency. 

Several  joint  owners  of  really  agreed  that  A.,  one  of 
their  number,  should  act  as  agent  for  the  leasing  and  col- 
lecting the  rent  of  the  same.  A.  accordingly  executed  a 
lease  in  his  own  name  as  trustee,  without  naming  his 
principals,  to  B. 

C,  one  of  the  joint  owners,  subsequently  noti6ed  B. 
that  she  revoked  A.'s  authority  as  agent  and  directed  that 
B.  pay  C.'s  share  of  rent  directly  to  her. 

B.  continued  to  pay  to  A.,  and  C.  brought  action  for 
her  share  of  the  rent  against  B : 

Heldy  I .  C.  had  the  right  to  revoke  A.'s  agency. 

2.  A.,  under  the  terms  of  the  agency,  acquired  no  in- 
terest in  C.'s  share  of  the  rent. 

3.  When  the  revocation  was  made  and  notice  given  to 
B.,  the  latter  was  bound  to  take  notice  of  the  facts. 

Appeal  of  Simmons  H.  Barrett,  trustee,  to  the 
use  of  Charles  Bennett  and  Rebecca  S.  Bennett, 
his  wife,  plaintiff,  from  the  judgment  of  Com- 
mon Pleas  No.  i,  of  Philadelphia  County, 
entered  in  favor  of  defendant,  E.  C.  Bemel- 
mans, in  an  action  of  assumpsit. 

In  the  Court  below  the  facts  were  agreed  upon 
in  the  following  case  stated  :— 

And  now,  December  6,  1893,  it  is  hereby 
agreed  by  and  between  the  attorneys  for  the  par- 
ties to  the  above  action  respectively,  that  the  fol- 
lowing case  be  stated  for  the  opinion  of  the 
Court,  in  the  nature  of  a  special  verdict. 

On  September  16, 1890,  the  plaintiff,  Rebecca 
S.  Bennett,  along  with  the  other  five  owners  of 
the  house  No.  1704  Wallace  street,  Philadelphia, 
appointed  Simmons  H.  Barrett,  one  of  the  said 
owners,  their  agent,  with  powers  as  set  forth  in 
the  following  agreement : — 

''We,  the  undersigned,  owners  of  the  premises 
1704  Wallace  street,  do  hereby  appoint  Simmons 
H.  Barrett  as  our  agent  or  trustee,  to  receive  the 
rent  of  the  said  premises,  and  to  appropriate  the 
same,  or  so  much  thereof  as  may  be  necessary, 
to  the  payment  of  taxes,  water  rent,  and  the 
sums  of  money  which  may  be  due  for  the  repairs 
upon  the  said  premises,  agreed  between  us  to  be 
made,  and  after  the  payment  as  aforesaid,  to  di- 
vide the  surplus  equally  among  the  owners  of 
the  said  premises." 

This  appointment  was  entirely  voluntary  on 


the  part  of  all  the  owners,  and  the  said  Simmons 
H.  Barrett  gave  no  consideration  whatever  for 
said  appointment. 

On  September  22,  1890,  the  said  Simmons H. 
Barrett,  acting  as  trustee,  leased  said  premises  to 
defendant  for  the  term  of  one  year  from  Octo- 
ber I,  1890,  at  the  rate  of  |66o  per  annum,  to 
be  paid  in  equal  monthly  portions,  in  advance. 
The  lease  for  said  term  (copy  of  which  is  hereto 
attached)  also  provided  that  if  the  defendant 
held  over  at  the  end  of  said  term,  the  lease 
should  continue  "upon  the  same  terms  and  con- 
ditions ...  for  a  further  period  of  one  year." 
No  notice  was  given  as  therein  provided  for,  and 
in  pursuance  of  an  agreement  mafle  some  months 
previous  to  the  end  of  the  term  of  the  said  lease, 
the  said  Simmons  H.  Barrett,  acting  as  trustee, 
leased  the  said  premises  to  the  defendant  for  a 
p)eriod  of  seven  months  from  October  i,  1891, 
at  the  rate  of  ^55  per  month,  payable  in  ad- 
vance. A  copy  of  this  said  lease  is  hereto  at- 
tached. The  defendant  occupied  the  premises 
from  October  i,  1 891,  up  to  and  after  the  be- 
ginning of  this  suit,  to  wit,  April  i,  1892. 

On  September  2^,  1891,  the  use  plaintiff, 
Rebecca  S.  Bennett,  gave  a  written  notice  to  the 
defendant  that  she  revoked  the  authority  of  the 
said  Simmons  H.  Barrett  toactasher  trustee,  and 
requested  the  defendant  to  pay  to  the  use  plain- 
tiff  her  share  of  the  rent  subsequently  accruing, 
to  wit,  the  one-sixth  part  of  the  said  |t55  per 
month.  On  the  same  day,  the  use  plaintiff  noti- 
fied the  said  Simmons  H.  Barrett  that  she  revoked 
his  authority  to  act  for  her,  as  her  agent  or.  trus- 
tee, in  the  collection  of  the  said  rent. 

Defendant  was  not  informed  and    had   no 
knowledge,  prior  to  the  receipt  of  said  notice, 
that  the  whole  or  part  of  the  title  to  the  prem- 
ises was  in  the  plaintiff,  Rebecca  S.  Bennett,  nor 
had  she  any  knowledge  that  the  said  Rebecca  S. 
Bennett  was  a  part  owner,  other  than  set  forth  in 
said  note.     The  defemfent  had  no  lease,  con- 
tract or  agreement  of  any  kind  in  reference  to 
the  lease  of  said  premises,  with  any  other  per- 
son than  Simmons  H.  Barrett.      The  only  con- 
tract she  ever  had  in  reference  to  the  said  prem- 
ises, was  the  leases  hereto  attached.      The  rela- 
tion of  landlord  and  tenant  was  established  be- 
tween the  defendant  and  Barrett  prior  to  the 
receipt  of  any  notice  from   the   use  plaintiff, 
Rebecca  S.  Bennett.    She  continued  to  pay  the 
whole  rent  to  the    said   Simmons  H.  Barrett 
monthly,  as  it  accrued,  after  the  receipt  of  the 
notice  of  the  revocation  ofthe  authority  of  the  said 
Simmons  H.  Barrett,  and  paid  the  rent  to  the 
said  Simmons  H.  Barrett  up  to  the  time  she  left 
the  premises. 

This  suit  was  brought  to  recover  the  one-sixth 
of  the  monthly  rent  of  ^55,  for  the  months  of 
October,    November,    December,    1891,    and 
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January,  February  and  March,  1892,  or  I9.16 
for  each  of  said  months. 

If  the  Court  should  be  of  the  opinion  that  the 
use  plaintiff  is  entitled  to  recover,  then  judg- 
ment to  be  entered  in  favor  of  the  use  plaintiff, 
for  the  full  amount  of  her  claim  3  but  if  the 
Court  be  not  of  that  opinion,  then  judgment  to 
be  entered  for  the  defendant.  Costs  to  follow 
the  judgment ;  either  party  reserving  the  right 
to  Udce  an  appeal  therein. 

Both  leases  were  made  and  signed  by  Barrett 
as  trustee. 

The  Court  entered  judgment  for  defendant 
on  the  case  stated. 

Plaintiff  appealed,  assigning  for  error  the  ac- 
tion of  the  Court. 

The  case  was  submitted  on  paper  books. 

Dimner  Beeber^  for  appellant,  cited  as  to 
power  to  revoke : 

Hartley  v.  Minor's  Ap.,  53  Pa.  212. 
Blackstone  v,  Buttermore,  Id.  266. 
Story  on  Agettqr,  §  466. 
As  to  the  divisibility  of  a  covenant  to  pay 
rent: 

3  Kents  Com.  ^469. 

Rivis  V.  Watson,  5  Mees.  &  W.  255. 

Gilbert  on  Rents,  172. 

Reed  v.  Ward,  22  Pa.  144. 

DeCoursey  v.  Guarantee  Trust  Co.,  81  Id.  217. 

Newell  V,  Gibbs,  i  W.  &  S.  496. 

Holt  V.  Martin,  51  Pa.  499. 

As  to  liability  for  payment  after  notice  from 
equitable  claimant : 

Coffey  V,  White,  14  Weekly  Notes,  108. 
Bentley  v,  Reading,  22  Id.  60. 

Howard  A.  Davis ^  for  appellee,  cited,  as  to 
tenant's  right  to  dispute  title  under  which  she 
held: 

Holt  V.  Martin,  51  Pa.  499. 
Snyder  v,  Carfrey,  54  Id.  90. 

As  to  the  point  that  tenant  did  not  have  to 
recognize  an  unknown  landlord  : 

Seyfert  v.  Bean,  83  Pk.  450. 
Bedford  v.  Kelly,  61  Id.  491. 
Marys  v.  Anderson,  24  Id.  272. 

That  the  trustee  having  an  interest  in  the  mat- 
ter the  power  to  him  was  irrevocable. 

Hartley  v.  Minors  App.  53  Pa.  212. 

July  12,  1894.  WiLUAMS,  J.  This  is  an  ac- 
tion against  a  tenant  to  recover  rent.  The  case 
was  here  in  1893  and  turned  upon  the  sufficiency 
of  the  affidavit  of  defence.  The  affidavit  set  up 
payment  of  the  rent  in  full  to  the  plaintifTs 
agent  or  trustee  by  whom,  and  in  whose  name, 
the  lease  was  made.  This  we  held  sufficient  to 
prevent  judgment  and  sent  the  case  to  trial. 
Barrett  to  use  v.  Bemelmans,  155  Pa.  204. 

When  the  case  was  again  reached  in  the  Court 


below  the  facts  were  agreed  upon  and  embodied 
in  a  case  stated.  They  show  that  the  property 
leased  was  owned  by  several  persons  among 
whom  were  Barrett  and  Mrs.  Bennett.  That  an 
agreement  was  made  between  the  several  owners, 
that  Barrett  should  act  as  agent  for  them  in  let- 
ting the  house  and  collecting  the  rent;  and  after 
payment  of  taxes  out  of  the  moneys  oollected 
he  should  pay  to  each  part  owner  his  or  her  pro- 
portional part  of  the  rent  received.  He  accord- 
ingly made  a  lease  to  the  defendant,  executing 
it  as  lessor  in  his  own  name  as  trustee,  without 
naming  the  parties  for  whom  he  acted.  Mrs. 
Bennett  subsequently  revoked  his  agency  so  far 
as  she  was  concerned,  and  gave  notice  of  such 
revocation  to  the  tenant. 

This  action  is  brought  to  recover  her  propor- 
tional  share  of  the  rent,  accruing  after  such 
notice  to  both  her  agent  and  the  tenant,  and 
actually  paid  by  the  tenant  to  the  agent,  not- 
withstanding. This  is  made  very  clear  by  the 
case  stated  in  which  the  fact  is  stated  thus,  '*She 
continued  to  pay  the  whole  rent  to  the  said 
Simmons  H.  Barrett  monthly,  as  it  accrued, 
after  the  receipt  of  notice  of  the  revocation  of 
the  authority  of  the  said  Simmons  H.  Barrett." 

It  will  be  apparent  from  these  facts  that  no 
question  of  title  was  raised  between  landlord  and 
tenant  as  in  Bedford  v.  Kelly,  61  Pa.  491  ;  nor 
any  question  over  the  power  of  an  undisclosed 
principal  to  proceed  to  distrain  for  rent  in  his 
own  name,  as  in  Seyfert  v.  Bean,  83  Pa.  450. 

The  question  is  much  more  simple.  It  is,  to 
whom  after  the  notice  of  revocation  should  the 
tenant  pay  the  accruing  rent  so  far  as  Mrs.  Ben- 
nett's share  of  it  is  concerned?  The  tenant 
knew  from  the  lease  that  Barrett  was  acting  for 
others,  although  their  names  were  not  disclosed 
in  that  instrument.  Barrett  knew  that  as  to  the 
interests  of  his  co-tenants  he  was  simply  an 
agent,  and  that  the  terms  of  his  agency  gave  him 
no  interest  in  the  subject  matter  that  would  en- 
able him  to  resist  a  revocation  as  a  fraud  upon 
him. 

Upon  these  facts  we  think  the  following  pro- 
positions are  beyond  any  question  :  First,  Mrs. 
Bennett  had  a  right  to  revoke  the  agency  of 
Barrett  whenever  she  pleased.  Second,  Barrett 
acquired,  under  the  terms  of  his  agency,  no  in- 
terest in  the  rent  due  to  his  principals  other  than 
that  necessarily  acquired  by  one  authorized  to 
collect  money  for  another,  and  he  had  no  right 
to  object  to  the  revocation  of  his  authority  at 
the  will  of  his  principals.  Third,  when  this  re- 
vocation was  duly  made,  and  notice  thereof 
given  to  the  tenant,  the  tenant  was  bound  to 
take  notice  of  the  fact.  No  equitable  or  other 
right  existed  in  the  tenant  to  object  to  the  revo- 
cation except  as  to  acts  done  or  rent  paid  before 
the  notice  was  received.  j 
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It  is  suggested  that  the  fact  that  the  plaintiff  is 
only  a  part  owner  of  the  property  leased,  should 
change  the  rule.  No  case  is  cited,  and  no  prin- 
ciple is  suggested,  on  which  such  a  distinction 
can  rest.  In  the  case  of  mineral  leases,  oil  and 
gas  leases,  it  often  happens  that  many  persons 
hold  fractional  interests  in  the  rents  or  royalties 
to  be  paid  and  that  these  interests  change  hands 
both  at  private  and  at  public  sale  ;  but  the  right 
of  each  part  owner  to  act  independently  and  to 
collect  his  own  share  of  the  rent,  has  never  been 
questioned.  It  is  suggested  that  Barrett  was  one 
of  the  several  owners  of  the  property  and  his 
interest  as  an  owner  should  prevent  a  revocation 
of  his  agency,  but  as  to  Mrs.  Bennett  he  is  sim- 
ply an  agent,  and  what  he  owns  as  an  individual 
can  not  change  his  duties  or  his  powers  as  an 
agent.  For  his  principal  he  collected  her  share 
of  the  rent  and  paid  out  of  it  her  share  of  the 
taxes,  so  long  as  she  was  satisfied  that  he  should 
do  so.  When  she  chose  to  resume  her  rights  as 
an  owner  he  could  not  object. 

If  the  revocation  was  valid  and  operative  be- 
tween the  principal  and  agent,  it  was  valid  as  to 
the  tenant  after  notice.  For  this  reason  the 
judgment  on  the  case  stated  is  now  reversed  and 
judgment  is  entered  thereon  in  £sivor  of  the 
plaintiff  for  the  sum  of  fifty-four  dollars  and 
ninety-six  cents  (154*96)  with  costs  of  suit.  In- 
terest from  March  i,  1S92.  w.  m.  s.,  jr. 


Jan.  '93,  436.  April  16, 1S94. 

Qallitzin   A.  Christy  et  al.  v.  John  T. 
Christy  et  al. 

WilL^Construction    of^-^Intention — Devise  by 
Implication —  Trust — Laches. 

Where  the  whole  tenor  of  a  will  shows  that  it  was  the 
intention  to  treat  all  his  children  equally,  that  intention 
will  not  be  defeated  by  the  ose  of  inartificial  words  in 
certain  clauses  of  the  wilL 

A.,  who  was  the  owner  of  lands  with  valuable  coal 
measures  underlying  them,  after  providing  for  his  widow, 
devised  to  two  of  his  eight  children,  B.  and  C,  the  por- 
tions of  his  real  estate  upon  which  they  were  living  at  the 
time  of  his  death ;  the  devise  to  B.  was  of  the  umn  on 
which  she  resided, «  which  is  to  be  her  share  of  my  es- 
tate, and  should  the  coal  be  opened  on  said  land,  or  sold 
in  a  body,  she  to  have  an  equal  share  with  the  other 
heirs;"  the  devise  to  C.  was  also  of  the  land  occupied  by 
him,  and  immediately  following  the  devise,  the  following 
words  were  used :  "  The  mineral  right  is  reserved.  He 
is  to  pay  out  of  his  share  of  mineral  right  his  note  and 
store  account" 

To  each  of  his  other  six  children  testator  gave  by  sepa- 
rate items  «  an  equal  share  of  my  whole  estate,"  deduct- 
ing particular  advancements  made : 

Ileldy  I.  That  it  was  testator's  intention  to  divide  his 
whole  estate,  both  surface  and  mineral,  equally  between 
his  eight  children. 


2,  That  the  devise  of  the  farm  to  B.  was  for  her  full 
share  of  the  surface,  but  she  was  further  entided  to  her 
full  one-eighth  share  of  the  mineral  estate  in  whatever 
manner  it  might  be  turned  into  money. 

3.  In  like  manner  the  devise  to  C.  was  in  full  for  his 
share  of  the  surface,  but  by  implication  he  gave  C.  an 
equal  share  in  the  mineral  estate  by  directing  what  should 
be  charged  against  it. 

The  property  of  A.,  the  above  testator,  was  sold  in 
1879,  nominally  for  payment  of  debts,  but  in  reah'ty  to 
put  title  in  one  name,  and  was  purchased  by  D.,  one  of 
A.'s  children,  who  execnted  a  deed  of  trust  agreeing  to 
hold  said  land  '*  in  trust  for  the  benefit  of  all  the  heirs  of 
my  fiither."  .  .  .  <<said  heirs  are  to  pay  an  equal 
pro  rata  share  in  the  said  purchase  money  in  the  said 
tracts  of  land,"  D.  subsequently  leased  the  coal  in  1S83, 
and  collected  large  ro]ralties  on  the  same.  In  1884  fi. 
and  C.  filed  a  bill  to  have  D.  declared  a  trustee  for  them 
as  to  two-eighths  of  the  coal,  and  for  an  account. 

Ilildt  I.  That  B.  and  C.  were  not  guilty  of  laches  in 
not  paying  to  D.  their  share  of  the  purc^ise  money  paid  by 
him,  as  it  did  not  appear  that  D.  ever  demanded  it,  and  it 
further  appeared  that  there  was  a  fund  in  the  hands  of  D. 
more  than  sufficient  to  reimburse  him. 

2.  That  B.  and  C.  were  entitled  to  two-eig^iths  of  the 
minerals,  and  an  account  as  prayed  for. 

Appeal  of  Gallitzen  A.  Christy,  and  other 
plaintiffs,  from  the  decree  of  the  Com- 
mon Pleas  of  Blair  County,  dismissing  a  bill  in 
equity,  filed  by  them  against  Dr.  John  T.  Chris- 
ty and  others.  The  matter  was  referred  to  H. 
M.  Baldridge,  Esq.,  as  master,  and  the  facts  as 
foimd  by  him  were  substantially  as  follows: 
Francis  X.  Christy,  died  in  1876,  seized  of  about 
two  thousand  acres  of  land  underlaid  with  ^- 
uable  coal.  He  left  to  survire  him  a  widow  and 
eight  children.    His  will  was  as  follows : 

In  the  name  of  God,  I,  Francis  X.  Christy,  consider- 
ing  the  uncertainty  of  tbis  mortal  life,  and  being  of  sound 
mind  and  memory,  blessed  be  Almighty  God  for  the 
same,  do  make  and  publish  this  my  li^  will  and  testa- 
ment, in  manner  and  form  following,  (that  is  to  say,  after 
my  just  debts  and  funeral  expenses  be  paid)  1  First,  I 
give  and  bequeath  to  my  beloved  wife,  Elizabeth  Christy, 
one  hundred  and  twenty-five  dollars  yearly  during  her 
natural  life  (or  as  long  as  she  remains  my  widow) ;  also, 
to  my  wife  Elizabeth  one  cow,  one  bureau,  one  bed  and 
bedding,  one  table,  her  choice  of  one  set  of  chairs,  one 
cupboard. 

Itim,  I  give  and  bequeath  to  my  daughter  Agnes  the 
fiurm  on  which  she  now  lives,  which  is  to  be  her  share  of 
my  estate,  and  should  the  coal  be  opened  on  said  land  or 
sold  in  a  body  she,  my  daughter  Agnes,  to  have  eq«al 
share  with  the  other  heirs. 

JiUm.  I  give  and  beaueath  to  my  daughter  Lucy  Ann 
an  equal  shiure  of  my  whole  estate,  deducting  from  her 
share  the  sum  of  six  hundred  and  ninety-six  doOjurs  which 
she  has  already  received. 

Item,  I  give  and  bequeath  to  my  daughter  Sarah  an 
equal  share  of  my  whole  estate  with  the  other  heirs,  de- 
ducting from  her  share  the  sum  of  three  hundred  and 
thirty-one  dollars,  which  she  has  already  received. 

iS^M.  I  give  and  bequeath  to  my  son  John  T.  Christy 
an  equal  shiure  with  the  other  heirs  of  my  whole  estate, 
deducting  from  his  share  the  sum  of  one  thousand  dol- 
lars, which  he  has  already  received  in  schooling. 

liewi,  I  give  and  bequeath  to  my  son  Henry  an  equal 
share  with  the  other  heirs  in  my  whole  estate,  deducting 


Digitized  by  LjOOQIC 


WEEKLY  NOTES  OF  CASES. 


79 


from  Us  share  the  sum  of  one  thousand  dollars,  the  sum 
he  has  already  received  in  schooling.  I  also  will  that  my 
son  HeDr3r's  store  account  with  F.  J.  Christy  be  paid  out 
of  his  sluure  of  my  estate. 

Jiim,  I  give  and  bequeath  to  my  son  Gallitzin  fifty 
teres  of  land,  including  the  improvements,  where  he  now 
lives.  The  mineral  right  is  reserved.  He  is  to  pay  out 
of  his  share  of  mineral  right  his  note  and  store  account 
due  F.  J.  Christy. 

Jiem,  I  give  and  bequeath  to  my  son  Josiah  an  equal 
share  with  the  other  heirs  of  my  whole  estate,  and  out  of 
his  share  there  must  be  paid  a  note  In  bank,  with  my  sig- 
nature attached,  of  four  hundred  and  ten  dollars;  also 
his  note  and  store  account  due  F.  J.  Christy.  I  also  will 
that  after  said  note  and  store  account  be  paid  out  of  my 
son  Josiah's  share  of  my  estate,  the  balance  remaining  I 
will  to  his  wife  and  children. 

Itewt,  I  give  and  bequeath  to  my  son  Francis  an 
equal  share  with  the  other  heirs  of  my  whole  estate.  I 
also  will  that  when  the  unsettled  account  between  my  son 
Francis  and  myself  be  settled  that  he  pay  the  balance 
doe  me  to  my  son  John  T.  Christy. 

Lasify,  I  hereoy  appoint  my  son  Francis  J.  Christy 
my  sole  executor  of  Uiis  my  last  will  and  testament, 
hereby  revokiiig  all  former  wills  by  me  made.  In  wit- 
ness whereof  I  have  hereunto  set  my  hand  and  seal  this 
26th  day  of  July*  in  the  year  of  our  Lord  one  thousand 
eigfat  hun<fa«d  and  seventy-six. 

Witness :  FRANCIS  X.  CHRISTY. 

Wm.  Dawson,  James  McKinney, 
Silas  Eckenrodb. 

Furthermore  I  do  not  allow  that  my  wife  Elizabeth 
shall  claim  or  derive  the  benefit  of  the  three  hundred 
dollar  Act  on  my  estate. 

The  above  will  was  duly  probated,  and  the 
exccntor  obtained  an  order  to  sell  the  lands  of 
decedent  for  payment  of  debts.  The  property 
was  sold  to  Dr.  John  T.  Christy,  one  of  the  tes- 
tator's sonsi  who  had  executed  the  following 
paper:— 

Galutzin,  November  ad,  1878. 
In  consideration  of  love  and  affection  for  my 
brotheis  and  sisters,  children  and  heirs  of  Fran- 
cis X.  Christy,  late  of  Gallitzin  township,  de- 
ceased, and  for  one  dollar  lawful  money  of  the 
United  States  to  me  in  hand  paid,  the  receipt 
whereof  is  hereby  acknowledged,  I  do  hereby 
Mod  m3rself,  my  heirs,  executors  and  assigns 
that  should  I  purchase  at  Orphans'  Court  sale 
the  hereinafter  tracts  of  land  situate  in  Gallitzin 
township,  of  which  my  father  died  seized,  I  will 
hold  the  sadd  tracts  of  real  estate  in  trust  for  the 
benefit  of  all  the  heirs  of  my  father,  the 
said  Francis  X«  Christy,  deceased,  that  is  to  say 
the  interest  in  said  tracts  of  which  my  father 
died  seized,  reserving  my  own  interest  in  said 
tracts  which  I  had  at  or  before  the  time  of  my 
father's  death,  to-wit :  Tract  No.  four  (No.  4) 
as  described  in  the  bill  of  sale,  containing  200 
acres  and  allowance,  being  part  of  the  Catharine 
Hester  tract  Tract  No.  five  (No.  5)  as  set 
forth  in  the  said  bills  of  sale,  containing  415 
aaes,  more  or  less,  warranted  and  known  as  the 


Catharine  Hester  tract.     Witness  my  hand  this 
2d  day  of  November,  A.  D.  1878. 

Said  heirs  are  to  pay  an  equal  pro  rata  share 
in  the  said  purchase  money  in  the  said  tracts  of 
land.  In  witness  hereof  I  have  hereunto  set  my 
hand. 


Witness : 
F.  M.  Christy. 


J.  T.  CHRISTY, 
F.  J.  CHRISTY. 


On  January  30,  1883,  Dr.  John  T.  Christy 
leased  the  coal  under  the  Catharine  Hester  tract 
to  W.  W.  Amsbry ;  this  lease  by  assignment  be- 
came vested,  about  February  or  March,  1884,  in 
the  Gallitzin  Coal  &  Coke  Co.,  who  have  since 
paid  Dr.  John  T.  Christy  as  royalty  for  the  coal 
mined  under  said  lease  over  140,000. 

On  May  3d,  1884,  plaintiffs  filed  a  Bill  in 
Equity  to  have  Dr.  John  T.  Christy  declared  a 
trustee  for  them  to  the  extent  of  two-eighths  of 
the  coal  underlying  said  land,  (Gallitzin  Christy 
being  entitled  to  one-eighth,  and  the  other 
plaintiffs,  as  heu^  of  Mrs.  Agnes  Burke,  being 
entitled  to  one^ighth),  and  naming  the  other 
defendants  as  lessees  under  Dr.  Christy. 

Dr.  Christy  filed  an  answer  in  which  he  denied 
generally  that  he  was  a  trustee  for  plaintiffs,  but 
failed  to  state  specifically  why  he  was  not  a  trus- 
tee. 

On  the  hearing  before  the  master,  counsel  for 
Dr.  Christy  claimed  that  under  the  will  of  Fran- 
cis  X.  Christy,  plaintiflfe  had  no  interest  in  the 
coal  under  the  lands  bought  at  executor's  sale  by 
Dr.  Christy,  and  that  they  were  not  intended  to 
be  included  in,  or  benefited  by,  the  agreement  of 
November  2d,  1878,  whereby  Dr.  Christy 
agreed  to  hold  the  lands  bought  by  him  for  the 
heirs  of  Francis  X.  Christy,  deceased.  The 
master  in  his  report  decided  that  plaintiffs  were 
entitled  under  said  will  to  an  interest  in  the  coal 
under  said  land,  but  could  not  mainuin  their 
bill  by  reason  of  laches.  The  Court,  Landis, 
P.  J.,  in  their  opinion  filed,  on  exceptioifi  to 
the  master's  report,  held  that  said  plaintiffs  were 
not  entitled  by  the  will  to  any  interest  in  the 
coal  under  said  lands,  and  made  a  decree  dis- 
missing plaintiffs'  bill. 

From  this  decree,  the  plaintiffs  took  this  ap- 
peal,  assigning  for  error  the  overruling  of  their 
exceptions,  and  the  decree  dismissing  the  bill. 

Gf(^g^  B.  Orlady  and  W.  H.  SechUr  (with 
them  Martin  Bell  and  John  D,  Blair),  for  ap- 
pellants. 

Daniel  J.  Neff,  (J.  D.  Hicks  with  him),  for 
appellees. 

July  II,  1894.  WiLUAMS,  J.  This  case  de- 
pends on  the  construction  of  the  will  of  Francis 
X.  Christy,  the  general  scheme  of  which  is  some- 
what obscure.     He  left  to  survive  hira  a  wife 
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and  eight  children.  He  was  the  owner  of  a  large 
body  of  unimproved  land  near  the  town  of  Gd- 
litzin,  in  Blair  County,  which  was  chiefly  valu- 
able for  the  coal  measures  known  to  underlay 
it. 

In  preparing  his  will  he  was  evidently  inops 
consiliif  and  made  use  of  words  that,  however 
clear  they  may  have  seemed  to  him,  were  not 
well  ohosen.  He  seems  to  have  considered  his 
lands  as  having  a  surface  value  and  a  mineral 
value,  that  should  be  estimated  separately,  and 
divided  separately,  among  his  children. 

He  made  provision  for  his  widow  with  which 
she  appears  to  have  been  satisfied,  and  then  un- 
dertook to  divide  his  real  estate  equally  among 
his  eight  children.  But  Agnes  and  Gallitzin, 
two  of  his  children,  were  living  on  parts  of  the 
land  which  were  improved,  and  the  task  which 
the  testator  proposed  for  himself  was  to  make  an 
equal  division  of  his  estate,  and  yet  leave  Agnes 
and  Gallitzin  in  possession  of  their  respective 
homes.  In  order  to  do  this  he  gave  to  Agnes 
"the  farm  on  which  she  now  resides,  which  is 
to  be  her  share  of  my  estate,"  and  immediately 
added  these  words:  '*  Should  the  coal  be  opened 
on  said  land  or  sold  in  a  body,  she,  my  daughter 
Agnes,  to  have  equal  share  with  the  other 
heirs." 

Taken  altogether  this  provision  means  that  the 
farm  was  to  be  in  full  of  her  share  of  the  sur- 
face, but  that  she  should  be  entitled  to  her  share 
of  the  mineral  estate  in  whatever  manner  it 
might  be  turned  into  money.  To  Gallitzin  he 
gave,  in  like  manner,  the  farm  on  which  he 
lived,  adding,  "  the  mineral  right  is  reserved. 
He  to  pay  out  of  his  share  of  mineral  right  his 
note  and  store  account  due  F.  J.  Christy." 

This  gift  of  the  farm,  like  that  to  Agnes,  was 
intended  to  be  in  full  of  his  share  of  the  sur- 
face. To  show  that  it  was  the  surface  only  that 
was  to  pass  under  this  devise  he  reserved  the 
mineral  right  in  express  words.  But  in  order  to 
secure  equality  of  interest  to  each  and  all  of  his 
children  he  gave  to  Gallitzin  by  implication  an 
equal  share  in  the  mineral  estate  by  the  words  di- 
recting what  should  be  charged  up  against  it. 

Now  Agnes  and  Gallitzin  are  provided  for. 
Each  has  received  what  is  treated  as  an  equal 
one-eighth  of  the  surface,  and  an  equal  share 
with  the  others,  or  an  equal  one-eighth,  of  the 
mineral  estate.  What  remained  was  to  make 
sure  that  the  other  six  should  receive  also  their 
full  shares ;  and  for  this  purpose  he  gave  to  each 
"  an  equal  share  with  the  other  heirs  of  my 
whole  estate."  By  this  he  meant  that  these  six 
should  share  equally  in  the  surface,  excluding 
the  farms  already  disposed  of,  and  equally  with 
the  others  in  the  mineral  estate.  This  divided 
the  surface  into  eight  parts,  and  the  mineral  es- 
tate into  eight  parts.    Agnes  and  Gallitzin  took 


each  one-eighth  part  of  the  surface  in  severalty. 
The  other  six  took  the  remainder  of  the  surface 
in  common.  The  eight  took  each  an  individual 
one-eighth  part  of  the  mineral  estate  as  a  ten- 
ant in  common  with  his  or  her  brothers  and  sis- 
ters. 

It  will  be  noticed  that  in  the  devise  to  Agnes 
the  reservation  of  the  mineral  right  appears  by 
implication,  while  the  gift  to  her  of  her  equal 
share  in  its  proceeds  is  in  express  words.  On 
the  other  haiid,  in  the  devise  to  Gallitzin,  the 
reservation  is  in  express  words,  and  the  gift  of 
an  equal  share  in  the  minerals  is  to  be  gathered 
only  by  implication.  There  is,  however,  no 
other  construction  that  can  be  given  to  either  of 
these  devises  that  will  not  do  violence  to  the  in- 
tention of  the  testator  which  so  clearly  appears 
throughout  the  will  to  treat  his  children  alike, 
and  divide  his  estate  equally  among  them. 

When  the  property  was  sold  to  J.  T.  Christy, 
executor,*  and  he  executed  a  declaration  of  trust 
stating  the  manner  in  which  he  was  to  hold  the 
title  acquired  by  him,  and  that  the  sale  was  not 
to  change  the  interest  of  anyone  interested  in  it 
under  his  father's  will,  the  sale  became  merely 
a  mode  of  enabling  the  executor  to  make  title  to 
a  vendee  or  lessee,  as  trustee  for  all  the  parties 
in  interest.  If  he  advanced  money  for  them  it 
does  not  appear  that  he  ever  asked  for  repay- 
ment. He  now  has,  however,  money  in  his 
hands  sufficient  to  fully  reimburse  himself,  and 
leave  a  balance  due  to  each  of  the  several  par- 
ties in  interest.  He  is  asked  to  render  an  ac- 
count of  his  receipts  as  trustee,  and  his  dis- 
bursements ;  and  no  reason  has  yet  been  sug- 
gested why  this  should  not  be  done.  The 
interest  of  each  of  his  brothers  and  sisters  in  the 
proceeds  of  **  the  mineral  right "  is  an  equal 
one-eighth,  and  an  account  can  be  easily 
stated. 

The  decree  of  the  Court  below  is  reversed, 
and  the  record  remitted  that  an  account  may  be 
taken  as  prayed  for,  and  stated  on  the  basis  indi* 
cated  in  this  opinion.  So  much  of  the  fund  as 
arises  from  the  lease  or  sale  of  the  surface  is  to 
be  divided  into  six  equal  parts,  from  which  Ag- 
nes and  Gallitzin  are  excluded.  So  much  of  it 
as  arises  from  rojralty  upon,  or  purchase  money 
of,  coal  is  to  be  divided  into  eight  equal  parts, 
one  of  which  is  to  be  awarded  to  each  of  the 
testator's  children,  or  the  legal  representatives  of 
such  child  or  children  as  may  now  be  deceased. 

w.  M*  s«,  jr. 


*The  use  of  the  word  executor  is  doubtless  a  slip.  By 
the  will  F,  y,  Christy  was  appointed  executor.  The 
reasoning  or  effect  of  the  opinion  is,  however,  in  no  way 
affected  by  the  insertion  of  the  word. — Rkp. 
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Jnly,  *93>  «9-  January  4,  1894. 

Estate  of  Cornelia  N.  Fry. 
Appeal  of  Elizabeth  F.  Ridgway. 

flHils^SubstUuHonal  legacy —  When  the  second 
ef  two  legacies  in  the  same  will  to  the  same 
person  is  considered  as  substitutional, 

Bf  her  will  made  in  1873  F*  directed  her  trustees  to 
pay  **$20Qo  to  each  of  her  two  granddaughters  M.  R.  and 
C  N.*'  when  they  should  reach  the  age  of  twenty-one 
years  respectively.  C.  N.  subsequently  died.  In  1878 
£.  N., another  granddaughter,  was  bom,  and  the  testatrix 
in  1883  made  a  codicil  to  her  will  as  follows : — 

"June  r6, 1883.  I  wish  my  granddaughter  £.  N.  to 
have  two  Uiousaod  dollars  ftom  my  estate  (the  eldest 
daughter  of  I.  F.  N.).  I  have  left  the  same  amount  to 
M.  R.    I  denumd  that  this  wish  b  carried  out.'' 

Held,  that  the  bequest  to  E.  N.  was  not  substituted  for 
the  one  to  her  deceased  sister,  but  was  a  vested  legacy. 

Buehler  and  Fairlamb's  Appeal,  I03  Pa.  38^,  and 
Wetter's  Appeal,  20  Weekly  NOTBB,  499,  distinguished. 

Appeal  of  Elizabeth  F.  Ridgway,  datighter 
md  one  of  the  devisees  under  the  will  of  her 
mother,  Cornelia  N.  Fry,  from  the  decree  of  the 
Orphans'  Court,  dismissing  exceptions  to  and 
confirming  the  adjudication  of  the  fb^  and  final 
account  of  the  executors  of  the  will  of  said  Cor- 
nelia N.  Fry.^  The  account  was  admitted  to  be 
correct,  and*that  Mabel  Ridgway  was  bom  in 
1868.  Cornelia  Norris  was  bom  in  1872,  and 
died  prior  to  the  codicil. 

Edith  Norris  was  bom  in  1878.  Mabel  Ridg- 
w^  and  Cornelia  Norris  were  respectively  the 
eldest  [daughters]  children  of  the  two  daughters 
of  the  testatrix,  Mrs.  Ridgway  and  Mrs.  Norris. 

These  facts  were  admitted  at  the  audit. 

The  facts  found  at  the  adjudication  were  as 
follows  :— 

**The  testatrix  died  on  the  twenty-seventh  day 
of  August,  1891,  having  first  made  her  will,  dated 
^  seventh  day  of  E^cember,  1873,  whereby, 
after  giving  a  ntraiber  of  specific  legacies  of  arti- 
des  of  jewelry,  silverware,  and  household  furni- 
ture, etc.,  she  gave  all  tlie  rest,  residue,  and 
remainder  cf  her  estate  to  the  Girard  Life  Insur- 
ance, Annuity  and  Trust  Company,  in  trusty  dur- 
ing tiie  Kves  of  her  three  children,  Elizabeth  F. 
Ridgway,  Isabel  F.  Norris,  and  Charles  Fry,  to 
collect  and  receive  the  rents,  income,  and  pro- 
fits thereof,  and  pav  the  same  over  to  the  said 
duMren,  ^are  and  share  alike,  etc.,  and  upon 
ti^  death  of  eitfier  of  them  upon  other  trusts, 
etc.;  and  she  directed  her  trustees  to  pay  to  her 
gianddat^bters,  Mabel  Ridgway  and  Cornelia 
Norris,  the  sum  of  I2000  each,  when  they  shall 
each  readi  the  age  of  twenty-one  years  respec- 
tively. By  a  codicil  dated  June  16,  1883,  the 
testatrix  said :  'I  wish  my  granddaughter  Edith 
Norris  to  have  $2000  from  my  estate  (the  eldest 


daughter  of  Isabel  F.  Norris).  .  I  have  left  the 
same  amount  to  Mabel  Ridgway.  I  demand  that 
this  wish  is  carried  out.' 

< 'Cornelia  Norris,  a  legatee  for  laooo,  named 
in  the  will  of  the  testatrix,  died  in  her  lifetime. 
The  legacy  to  her  has  therefore  lapsed. 

"By  the  codicil  to  her  will  just  recited  the  tes- 
tatrix  gave  to  her  granddaughter,  Edith  Norris, 
I2000.  By  the  terms  of  this  bequest  it  is  abso- 
lute, and  according  to  law  is  due  and  payable 
within  one  year  from  the  death  of  the  testatrix. 
It  was  contended,  however,  that  as  the  two  leg- 
acies of  I2000  each  to  her  other  two  grand- 
daughters (one  of  whom  died,  as  above  men- 
tioned) were  not  payable  until  they  arrived  at 
the  age  of  twenty-one  years,  that  the  testatrix 
meant  that  this  one  also  should  not  be  payable 
until  then.  She  may  have  so  meant,  but  of  this 
there  is  no  evidence,  but  the  rule  of  construction 
is  not  so  much  what  the  testatrix  meant,  but 
what  is  the  meaning  of  her  words.  This  be- 
quest is  absolute  in  its  terms,  with  no  restriction 
or  limitation  as  to  the  time  for  its  paynoent.  It 
is,  therefore,  now  due  and  payable,  and  is 
awarded  to  Dr.  Isaac  Norris,  guardian  of  the 
said  Edith  Norris." 

Exceptions  to  this  adjudication  were  filed  by 
Mrs.  Elizabeth  F.  Ridgway,  which  were  dis- 
missed, and  the  adjudication  confirmed  by  a 
divided  Court.  Hanna,  P.  J.,  delivering  an 
opinion,  in  which  Ferguson,  J.,  concurred  for 
affirmance.  Ashman  and  Penrose,  }J.,  dissent- 
ing. 

A.  T.  Freedley^  for  appellant. 

1 .  The  decree  of  the  Court  below  subverts  the 
general  scheme  of  disposition  declared  by  the 
testatrix  throughout  her  entire  will. 

The  intention  is  to  be  deduced  from  a  con- 
sideration  of  the  entire  will,  including  the  codi- 
cil ;  for  the  will  and  codicil,  though  written  on 
separate  pieces  of  paper  and  at  different  times, 
of  course  constitute  but  one  instrument  and  the 
codicil  is  to  be  read  as  if  written  in  the  will. 

Pepper's  Estate,  148  Pfc.  12. 

Welter's  Appeal,  20  Wbbklt  Notbs,  499. 

Brick's  Estate,  Id.  45. 

Scheetz's  Appeal,  82  Pa.  217. 

Bndd's  Estate,  32  Weekly  Notes,  219. 

2.  The  legacy  to  Edith  Norris  given  by  the 
codicil  was  merely  a  substitutional  legacy  for  the 
bequest  to  Cornelia  Norris  in  tiie  original  will 
which  had  become  inoperative  by  reason  of  die 
death  of  said  Cemelia  Norris,  and  hence  the 
said  substituted  legacy  given  by  the  codicil  is 
subject  to  the  incidents  of  the  original  legacy 
given  by  the  will. 


Hawkins  on  TOlls,  *3o6,  •joy. 
Roper  on  Legacies,  586, 604. 
Wuliams  on  £xectttors,  1296. 
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Leacroft  v.  Maynard,  3  Brown's  Chan.  Cases,  233. 
Same,  i  Ves^,  Jr.,  278. 
Bristow  V,  Bristow,  5  Beavan,  2S9. 
Fisher  v.  Brierley,  30  Id.  267. 
Duncan  v.  Duncan,  27  Id.  392. 
Shaftesbury  v,  Marlborough,  7  Simons,  237. 
Overend  v,  Gumey,  Id.  128. 
Condict  V.  King,  13  N.  J.  Eq.  381. 
Hammonds.  Hammond,  2  Bland,  314. 
Cordes  v.  Palmer,  6  Rich.  Eq.  207. 

The  same  principle  applies  where  the  legacy 
is  an  additional  legacy,  and  it  is  well  settled  that 
when  a  legacy  is  given  by  will  and  an  additional 
one  by  codicil,  the  additional  one  will  be  sub- 
ject to  the  same  conditions  as  the  original  gift 
unless  there  are  express  words  to  the  contrary. 

Crowder  v,  Qowes,  2  Vesey,  Jr.  449. 

Day  V,  Croft,  4  Beavan,  561. 

Cookson  V,  Hancock,  i  Keen,  817;    2  Mylne  & 

Craig,  606. 
Warwick  v.  Hawkins,  5  De  Gex  &  Smale,  482. 
<  Snow  V.  Foley,  119  Mass.  102. 
Tilden  v.  Tilden,  ix  Gray,  108. 
Thompson  v,  Churchill,  60  Vt.  371. 
Barnes  v.  Hanks,  55  Id.  317. 
Buehler*s  &  Fairlainb*s  Appeal,  100  Pa.  385. 
Wetter's  Appeal,  20  Wkbkly  Notes,  499. 
Phillips*  Estate,  30  Id.  241. 
HoUowbush's  Estate,  6  liuicaster  Law  Rev.  109. 

July  12,  1894.  McCoLLUM,  J.  The  learned 
auditing  Judge  regarded  the  legacy  to  Edith 
Norris  as  absolute  and  payable  within  one  year 
from  the  death  of  the  testatrix,  and  he  accord- 
ingly directed  that  it  should  be  paid  to  her  guar- 
dian. Exceptions  were  filed  to  the  adjudication, 
but  upon  argument  and  due  consideration  they 
were  dismissed  and  it  was  confirmed  by  a  divided 
Court.  The  manner  in  which  the  case  was  de- 
cided indicates  that  there  was  room  for  disagree- 
ment respecting  the  questions  involved  in  it. 
All  concede,  however,  that  in  the  decision  of 
the  case  the  intention  of  the  testatrix  should 
govern,  and  that  it  must  be  ascertained  from  her 
wiU. 

The  legacy  in  question  was  created  by  a  codi- 
cil made  nine  years  and  six  months  after  the  will 
was  executed.  The  terms  in  which  it  was  given 
clearly  import  an  absolute  bequest,  and  standing 
a,lone  justify  the  conclusion  reached  by  the 
learned  auditing  Judge.  But  it  is  contended 
that  the  will  and  codicil  must  be  considered  as 
one  instrument,  and  that  construed  as  such  they 
show  the  testatrix  intended  the  legacy  to  Edith 
Norris  as  a  substitute  for  the  beiquest  to  Cornelia 
Norris  who  died  in  1874,  and  as  the  gift  to  Cor- 
nelia was  contingent  upon  her  attaining  the  age  of 
twenty-one  years  the  gift  to  Edith  is  subject  to  a 
like  contingency.  In  considering  this  contention 
it  will  be  observed  that  there  is  no  allusion  in  the 
codicil  to  a  bequest  to  Cornelia,  or  to  her  death, 
nor  an3rthing  whatever  to  indicate  that  the  testa- 
irix  intended  to  annex  any  conditions  to  the 


legacy  which  she  gave  to  Edith.  The  statement 
in  the  codicil  that  she  had  left  the  same  amount 
to  Mabel  Ridgway  is  no  qualification  of  the  gift 
to  Edith  Norris,  nor  will  it  justify  an  inference 
that  by  it  the  testatrix  meant  to  change  in  any 
respect  the  legacy  she  had  given  in  the  preceding 
sentence.  There  is  no  inaccuracy  in  the  state- 
ment because  the  legacy  to  Mabel  Ridgway  was 
the  same  in  amount  as  the  legacy  to  Edith  Nor- 
ris, but  the  fact  that  it  was  so  did  not  impart  to 
the  latter  the  qualities  of  the  former.  There  is 
nothing  in  the  will  or  codicil  in  the  nature  of  an 
expression  by  the  testatrix  of  a  purpose  to  sub- 
stitute the  legacy  in  question  for  the  legacy  to 
Cornelia  Norris,  or  to  subject  it  to  any  contin- 
gency or  limitation  applicable  to  the  bequest  to 
Mabel  Ridgway.  A  substitutional  legacy  is  or- 
dinarily one  which  is  given  instead  or  in  place 
of  a  prior  legacy  to  the  same  person.  It  has  all 
the  incidents  and  qualities  of  the  precedent  be- 
quest for  which  it  is  substituted.  If  two  legacies 
of  ec^ual  amount  are  bequeathed  to  the  same  per- 
son m  the  same  instrument,  or  in  a  will  and 
codicil  thereto,  the  second  will  be  considered  as 
substitutional  unless  it  plainly  appears  that  it 
was  intended  as  cumulative.  But  there  is  no 
presumption  that  a  legacy  bequeathed  in  the 
codicil  to  one  person  is  a  substitute  for  a  legacy 
of  the  same  amount  bequeathed  in  the  wiU  to 
another  person,  nor  does  such  t  presumption 
arise  from  the  mere  fact  that  the  legacy  given  in 
the  will  lapsed  by  the  death  of  the  legatee  nine 
years  before  the  codicil  was  written. 

Buehler  and  Fairlamb's  Appeal,  100  Pa.  385, 
is  cited  as  authority  for  this  proposition  that  the 
legacy  in  question  is  substitutional.  But  we  do 
not  so  regard  it.  In  that  case  the  testator  after 
providing  for  the  payment  of  his  debts  and  be- 
queathing a  portion  of  his  estate  to  his  widow, 
devised  £e  residue  to  his  children,  and  directed 
how  the  net  share  of  each  child  should  be  ascer- 
tained. In  a  codicil  to  the  will  he  revoked  the 
devise  to  his  son  Robert  and  expressly  gave  his 
share  to  his  wife.  It  was  held  that  the  mode 
pointed  out  for  the  ascertainment  of  the  shares 
of  the  children  was  not  changed  by  the  codicil, 
and  that  Robert's  wife  was  therefore  entitled  to 
the  share  her  husband  would  have  received  if 
she  had  not  been  substituted  as  a  legatee  in  his 
stead.  The  decision  was  in  strict  accordance 
with  the  expressed  intention  of  the  testator  that 
Robert's  wife  should  have  Robert's  share  under 
the  will.  A  resemblance  between  the  case  cited 
and  the  case  at  bar  is  not  discoverable. 

It  is  conceded  that  the  gift  to  the  children  of 
the  testatrix  of  the  income  of  the  residue  of  her 
estate  was  subject  to  the  legacies  which  she  gave 
to  Mabel  Ridgway  and  Cornelia  Norris.  The 
payment  of  these  legacies  was  not  postponed 
during  the  lives  of  her  children.    They  were 
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payable  when  the  legatees  respectively  attained 
the  age  of  twenty-one  years.  If  both  the  lega- 
tees were  living  fiiey  would  have  been  entitled 
to  and  would  have  received  their  legacies  before 
this  time.  In  that  event  the  income  bequeathed 
to  the  children  would  have  been  impaired  to  the 
same  extent  that  it  is  by  the  adjudication  com- 
plained of.  In  other  words,  the  children  have 
from  the  estate  under  this  adjudication  all  that 
they  could  have  had  if  Cornelia  Norris  had  at- 
tained the  age  of  twenty-one  years,  and  the 
codicil  had  not  been  made.  These  matters  are 
referred  to  not  as  affecting  the  construction  of 
the  codicil  but  as  showing  the  intention  and  ex- 
pectation of  the  testatrix  at  the  time  she  nuuie 
her  will. 

In  Wetter's  Appeal,  20  Weekly  Notes,  499, 
the  whole  scheme  of  the  will  looked  to  the  giift 
of  the  entire  income  of  the  estate  (except  the 
interest  for  a  short  time  on  I2000),  to  the  testa- 
tor's widow  for  life,  and  the  postponement  until 
her  death  or  re-marriage  of  all  legatees.  In  a 
codicil  to  the  will  he  bequeathed  a  legacy  of 
|3ooo  in  trust  for  a  charitable  purpose,  and  it 
was  held  that  this  like  the  other  legacies  was 
postponed  during  her  life  or  widowhood.  It  is 
contended  that  Wetter's  Appeal  is  decisive 
a^nst  the  adjudication  in  this  case.  We  do  not 
think  so.  In  that  case  the  postponement  of  the 
legacies  was  for  the  benefit  of  the  testator's  wife 
who  was  the  primary  object  of  his  bounty.  It 
was  clearly  the  dominating  purpose  of  the  testa- 
tor to  secure  to  her  the  income  from  his  estate 
during  her  life  or  widowhood,  without  any 
abatement  or  reduction,  and  the  postponement 
of  the  legacies  was  deemed  necessary  in  order  to 
give  effect  to  his  manifest  intention  and  preserve 
the  general  scheme  of  his  will.  In  this  case  we 
are  not  prepared  to  say  that  there  is  anything  in 
the  will,  or  otherwise  shown,  which  would  justify 
us  in  disregarding  the  plain  language  in  which 
the  testatrix  bequeathed  to  Edith  Norris  the 
legacy  in  question. 

The  specifications  of  error  are  overruled. 

Decree  affirmed  and  appeal  dismissed  at  the 
cost  of  the  appellant.  w.  d.  n. 


May,  »94,  20.  May  31,  1894. 

Commonwealth  ex  reU  Attorney-Gen- 
eral V.  Union  Passenger  Railway  Co. 
and  the  Philadelphia  Traction  Co. 

Street  raihocr^s — Act  of  November  22 ,  1873 — 
Construction  of. 

The  Act  of  November  22,  187^,  authorizing  the  Union 
PasBcnger  Railway  G>»  to  extend  their  routes  on  certain 
ttreets  named,  "  and  on  such  other  street  or  streets  south 


of  Christian  street,  west  of  Twentieth  street,  north  of  Col- 
umbia avenue  and  east  of  Third  street,  as  the  Councils  of 
the  City  of  Philadelphia  may,  from  time  to  time,  permit 
or  authorize/'  gives  the  said  company  the  right,  subject 
to  consent  of  Councils,  to  lay  and  operate  tracks  on  any 
street  or  streets  south  of  Christian  street,  north  of  Colum- 
bia avenue,  west  of  Twentieth  and  east  of  Third  street. 

Appeal  of  the  Commonwealth  from  the  judg- 
ment of  the  Common  Pleas  of  Dauphin  County, 
in  favor  of  defendants  in  a  proceeding  by  quo 
warranto  against  the  Union  Passenger  Railway 
Company  and  the  Philadelphia  Traction  Com- 
pany. The  case  was  tried  without  a  jury  by 
SiMONTON,  P.  J.,  who,  after  hearing,  filed  the 
following  opinion : 

*'This  case  originated  in  a  writ  of  quo  war- 
ranto, issued  on  the  suggestion  of  the  attorney- 
general,  requiring  the  respondents  to  show  by 
what  authority  they  exercise  the  right  to  con- 
struct and  operate  a  railway  track  on  York  street 
between  Fourth  and  Twentieth  streets,  in  the 
City  of  Philadelphia,  and  why  they  should  not 
be  ousted  and  altogether  excluded  from  said 
street.  A  joint  and  several  answer  was  filed  by 
the  respondents,  and  the  case  was  tried  by  the 
Court  without  a  jury.  From  the  suggestion,  an- 
swer, and  evidence  produced  on  the  trial,  we 
find  the  facts  to  be  as  follows  : 

"I.  The  Union  Passenger  Railway  Company 
of  Philadelphia,  one  of  the  respondents,  was  in- 
corporated by  an  Act  of  Assembly  approved 
April  8,  1864,  for  the  purpose  of  constructing 
and  operating  a  street  passenger  railway  on  cer- 
tain streets  in  the  City  of  Philadelphia  designated 
in  said  Act;  and  it  has  been  authorized  by 
several  subsequent  Acts  of  Assembly  to  extend 
its  track  on  certain  other  streets  in  said  city. 
These  several  Acts  are  quoted  and  annexed  to 
respondentB*  answer,  and  are  hereby  referred  to 
and  made  part  of  this  finding. 

"2.  The  Philadelphia  Traction  Company,  the 
other  respondent,  was  incorporated  by  an  Act 
of  Assembly  approved  June  13,  1883 ;  but  it 
subsequently  surrendered  its  charter  and  pro- 
cured letters  patent  under  the  Act  of  March  20, 
1887,  by  which  all  its  contracts  theretofore  en- 
tered into  were  ratified  and  confirmed ;  and  in 
1883  it  entered  into  a  contract  with  the  Union 
Passenger  Railway  Company,  under  which  it  has 
since  operated  the  lines  of  said  company. 

"3.  One  of  the  Acts  of  Assembly  above  re- 
ferred to,  which  was  approved  November  22, 
1873,  conferred  upon  said  Union  Passenger  Rail- 
way Company  the  following  powers  and  author- 
ity :  'To  extend  their  routes  and  lay  tracks  on 
Ellsworth  street  from  Twenty-second  street  to 
Twenty-fifth  street,  on  Twenty-fifth  street  from 
Ellsworth  street  to  Christian  street,  on  Christian 
street  from  Twenty-fifth  street  to  Twenty-second 
street,  on  Seventh  street  from  Oxford  street  to 
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Columbia  avenue,  on  Jefferson  street  from 
Seventh  street  to  Thirty-first  street,  all  in  the 
City  of  Philadelphia ;  and  on  such  other  street  or 
streets  south  of  Christian  street  west  of  Twentieth 
street  north  of  Columbia  avenue  and  east  of 
Third  street  as  the  Councils  of  the  City  of  Phil- 
adelphia may  from  time  to  time  permit  or  au- 
thorize to  be  used  by  said  company  with  single 
or  double  tracks.'  In  conformity  with  said  Act 
of  Assembly  the  Councils  of  the  City  of  Phila- 
delphia passed  an  ordinance,  approved  by  the 
Mayor,  October  28,  1890,  permitting  and  au- 
thorizing the  said  company  to  lay  a  single  track 
on  York  street  (which  runs  parallel  to  and  north 
of  Columbiaavenue),  between  Fourth  and  Twen- 
tieth streets. 

*<4.  Before  the  passage  of  said  ordinance,  the 
respondents  had  actual  notice  from  the  Citizens' 
Fairmount  Park  Street  Railway  Company,  which 
was  incorporated  May  24, 1889,  under  the  Street 
Railway  Act  of  May  14,  1889,  that  it  claimed 
the  right  to  occupy  said  York  street  and  denied 
respondents'  right  to  lay  a  track  thereon.  Re- 
spondents disregarded  said  notice,  and  proceeded 
to  construct  and  operate  a  railway  track  on  said 
street,  in  accordance  with  the  permission  granted 
to  them  by  Councils  as  above  stated,  and  they 
claim  the  right  to  use  and  occupy  York  street 
and  to  operate  a  street  railway  thereon,  under 
said  Act  of  November  22,  1873,  and  said  ordi- 
nance of  October  28,  1890. 

*'5.  Attached  to  the  suggestion  on  behalf  of 
the  Commonwealth,  and  on  file,  and  hereby  re- 
ferred to  and  made  part  of  this  finding,  is  a  map 
of  the  City  of  Philadelphia,  which  shows  in  dark 
lines  all  the  streets  of  said  city,  which  were  sped- 
fically  to  beoccupied  by  said  Union  Passenger 
Railway  Company,  under  the  Acts  herein  above 
referred  to;  and  attached  to  respondents'  answer, 
and  on  file,  and  hereby  referred  to  and  made 
part  of  this  finding,  is  a  map  which  shows  in 
heavy  lines  the  railway  tracks  constructed  by  said 
Union  Passenger  Railway  Company,  imder  the 
several  Acts  of  Assembly  herein  above  referred 
to,  including  the  Act  of  November  22,  1873 ; 
and  in  light  lines  the  tracks  laid  since  that  date, 
under  the  authority  and  permission  of  ordinances 
of  Councils  of  the  City  of  Philadelphia. 

"It  is  contended  on  behalf  of  the  Common- 
wealth, and  evidence  was  introduced  at  the  trial 
intended  to  prove,  that  prior  to  the  passage  of 
the  Act  of  November  22,  1873,  ^^^  principal 
lines  of  railway  of  the  respondents  extended  in 
a  northeastern  and  southwestern  direction  across 
the  City  of  Philadelphia,  and  that  said  Act  was 
'intended  only  to  authorize  the  said  Union  Pte- 
senger  Railway  Company  to  extend  the  north- 
eastern and  southwestern  termini  of  its  Rich- 
mond branch  further  into  said  two  quartei^  of 
the  City  of  Philadelphia,  one  of  which  was  north 


of  Columbia  avenue  and  east  of  Third  street, 
and  the  other  of  which  was  south  of  Christian 
and  west  of  Twentieth  street,  to  enable  said 
company  to  extend  its  railway  in  these  directions 
as  the  city  grew,  and  the  public  necessity  r^ 
quired;'  but  we  cannot  find  from  the  evidence 
that  such  is  the  fact,  and  we  refer  to  the  nMp 
annexed  to  the  answer  of  respondents,  and  fiml 
that  its  lines  of  railway  were  as  therein  stated; 
and  we  also  find  the  facts,  as  to  the  streets  occu- 
pied by  respondents'  tracks,  to  be  as  stated  in 
paragraphs  six  and  seven  of  respondents'  answer. 
We  also  find  the  facts  to  be  as  stated  in  the 
agreement  of  counsel  filed  with  the  testimony) 
and  that  the  ordinances  of  Councils  therein 
quoted,  were  passed  and  approved  as  therein 
stated,  all  which  are  referred  to  and  made  part 
of  this  finding. 

'<The  controversy  in  this  case  lies  within  a 
very  narrow  compass.  The  Commonwealtii 
challenges  the  right  of  the  Union  Passenger  Rail- 
way Company,  one  of  the  respondents,  and  its 
lessee,  the  Philadelphia  Traction  Company,  die 
other  respondent,  to  lay  and  operate  a  street  rsdl- 
way  track  on  York  street  from  Fourth  street  to 
Twentieth  street,  and  respondents  claim  the  right 
so  to  do  by  virtue  of  the  Act  of  November  22, 
1873,  ^^^  *^^  ordinance  of  the  Councils  of  the 
City  of  Philadelphia,  approved  by  the  Mayor, 
October  28,  1890.  Re^ndents  are  authorized 
by  said  Act  to  extend  their  routes  on  certain 
streets  named  therein,  ^and  on  such  other  street 
or  streets  south  of  Christian  street  west  of  Twen- 
tieth street  north  of  Columbia  ftvenue  and  east 
of  Third  Street  as  the  Councils  of  the  City  of 
Philadelphia  may  from  time  to  time  permit  or 
authorize.'  It  is  contended  on  behalf  of  tht 
Commonwealth  that  this  language  must  be  so 
construed  as  to  permit  tracks  to  be  bud  only  on 
such  street  or  streets  as  are  at  the  same  time  south 
of  Christian  street  and  *west  of  Twentieth  strert, 
or  as  are  at  the  same  time  north  of  Columbia 
avenue  and  east  of  Third  street,  while  respond- 
ents contend  that  they  are  authori^d  by  the  Act 
to  lay  their  tracks  on  any  street  or  streets  south 
of  Christian  street,  north  of  Columbia  avenue, 
west  of  Twentieth  street,  and  east  of  Third 
street. 

"There  is  nothing  so  difficult  to  prove  as  a 
telf-evident  proposition,  and  however  much  it 
tnay  be  the  duty  of  the  Court  to  give  the  reasons 
on  which  its  judgment  is  foundoi,  so  as  at  least 
to  show  the  course  of  thought,  whether  logical  or 
otherwise,  which  has  led  to  the  conclusion  an- 
nounced, cases  sometimes  occur  in  which  all  that 
can  be  satisfactorily  done  is  taiender  a  decision ; 
and  this,  in  our  opinion,  is  such  a  case. 

"It  k  conceded  by  counsel  for  the  Common- 
wealth that  the  extent  of  respondents'  rights  de- 
pends on  the  interpretation  to  be  given  toAe 
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language  of  the  Act  of  November  22,  1873, 
above  cited,  and  they  ask  us  to  find  its  meaning 
doubtful  and  ambiguous,  and  then  to  apply  the 
well-settled  principle  that  *When  the  charter  of 
a  railway  company,  or  the  grant  of  a  franchise  in 
any  other  form,  admits  of  a  reasonable  doubt,  it 
will  be  solved  in  favor  of  the  public  against  the 
grantees,  who  will  take  nothing  that  is  not  given 
expressly,  or  by  implication  equally  plain  with 
the  words;'  2  Hare's  Const.  Law,  660.  We 
should  not  hesitate  to  apply  this  principle  if  we 
could  find  the  language  of  the  Act  to  be  ambigu- 
ous or  of  doubtful  import,  but  afler  the  most  care- 
ful consideration  we  are  unable  to  doubt  its  mean- 
ing. Counsel  suggest  that  there  are  three  possi- 
ble interpretations  of  the  clause  in  question, 
which  are  thus  stated  in  their  brief:  *It  might  be 
said  that  the  grant  authorizes  the  occupation  only 
of  such  streets  as  comply  with  all  the  terms 
of  the  description  ;  that  is  to  say,  it  authorizes 
occupation  only  of  some  street  which  would  be 
south  of  Christian  and  also  north  of  Columbia 
avenue  and  west  of  Twentieth  and  also  east  of 
Third  street. 

"  'Another  interpetation  is  that  the  grant  con- 
fers authority  on  the  railway  company  to  lay  its 
tracks  on  any  street  which  lies  south  of  Christian 
street,  running  east  and  west  indefinitely,  or  any 
street  or  streets  which  lie  west  of  Twentieth 
street,  running  north  and  south  indefinitely,  or 
on  any  streets  which  lie  north  of  Columbia  ave- 
nue, running  east  and  west  indefinitely,  or  on  any 
streets  which  lie  east  of  Third  street,  running 
north  and  south  indefinitely. 

**  'The  third  possible  construction  is  to  read  the 
clause  in  this  way:  *0n  such  other  street  or  streets 
south  of  Christian  street  and  west  of  Twentieth 
street,  and  north  of  Columbia  avenue  and  east  of 
Third  street,  as  the  Councils  of  the  City  of  Phil- 
adelphia may  from  time  to  time  permit  or  author- 
ize.'" 

"Counsel  discard  the  first  of  these  interpreta- 
tions because  it  would  be  insensible  when  applied 
to  the  subject  matter,  for,  as  is  said  in  the  brief, 
'It  is  obvious  that  there  is  no  street  in  the  City 
of  Philadelphia  which  fulfils  these  conditions.' 
And  they  contend  for  the  third  construction  sug- 
gested ;  but  so  far  as  we  can  see  the  only  thing 
which  makes  it  possible  is  that  it  can  be  applied 
to  the  subject-matter.  And  we  fail  to  find  any 
stopping  place,  either  grammatical  or  logical, 
between  the  second  construction  suggested  in 
the  brief,  which  is  the  one  contended  for  by  the 
respondents  and  the  construction  discarded  by 
counsel  for  the  Commonwealth. 

"We  are  unable  to  understand  why,  if  we  do 
not  take  south,  west,  north  and  east,  separately, 
they  are  to  be  bracketed  two  and  two.  Counsel 
say  in  their  brief :  *If  reference  is  made  to  A,  B, 
C  and  D,'  what  is  meant  is  A,  and  B,  and  C  and 


D,  true ;  but  this  does  not  mean  (A — B),  and 
(C — D);  it  means  either  (A),  and  (B),  and  (C), 
and  (D),  or  it  means  (A  —  B— C  —  D). 

"So  when  the  Act  says  south,  west,  north  and 
east,  it  must  mean  either  (south  —  west  —  north 
— east),  or  (south),  (west),  (north)  and  (east); 
but  it  certainly  does  not  mean  (south-west)  and 
(north-east). 

'*As  we  have  said,  nothing  is  so  difficult  to 
prove  as  that  which  is  self-evident ;  and  we  know 
of  no  way  in  which  the  clause  in  question  could 
more  clearly  expres  the  sense  which  respondents' 
claim  and  in  which  we  understand  it,  except  by 
changing  the  order  of  the  points  of  the  compass, 
as  for  instance :  South  of  Christian  street,  north 
of  Columbia  avenue,  west  of  Twentieth  street, 
and  east  of  Third  street.  This  leaves  the  gram- 
matical construction  precisely  as  before,  and  yet 
no  one  would  contend  that  it  does  not  clearly 
express  that  respondents  could  occupy  any  of 
the  streets  outside  of  the  region  bounded  by  the 
four  streets  named.  This  shows  that  the  lan- 
guage is  not  ambiguous,  and  that  the  interpreta* 
tion  suggested  on  behalf  of  the  Commonwealth 
is  made  possible  only  by  the  fact  that  the  points 
of  the  compass  were  named  in  their  natural  or- 
der. 

"We  have  no  doubt  that,  within  proper  limits, 
the  facts  as  they  existed  when  the  Act  of  1873 
was  passed  may  be  looked  at  in  aid  of  its  proper 
interpretation  ;  but  we  discover  nothing  in  the 
status,  shown  by  the  evidence  and  exhibits,  to 
suggest  that  the  language  of  the  Act  is  ambigu- 
ous, or  to  effect  its  natural  interpretation.  The 
theory  of  a  diagonal  extension  of  the  respond- 
ents' lines  northeast  and  southwest  is  not  borne 
out  by  the  facts  shown  on  the  maps,  and  in  the  tes- 
timony. 

"We  do  not  think  the  Act  of  November  22, 
1873,  is  obnoxious  to  the  objection  interposed 
on  behalf  of  the  Commonwealth  that  contrary  to 
one  of  the  settled  maxims  of  constitutional 
law,  it  delegates  the  power  to  make  laws  to  the 
Councils  of  the  City  of  Philadelphia.  The  Act 
is  complete  in  itself,  and  does  not  derive  its  ex- 
istence or  its  force  from  the  action  of  Councils. 
The  right  of  the  respondents  to  avail  themselves 
of  the  privileges  conferred  by  the  Act  is  simply 
made  subject  to  the  right  of  Councils  to  control 
the  use  and  occupation  of  the  public  streets  within 
the  city. 

"Several  points  have  been  presented  on  behalf 
of  the  Commonwealth,  each  of  which  is  hereby 
severally  refused ;  and  in  addition  to  declining 
these  points,  our  conclusions  are  as  follows : 

"I.  That  the  Act  of  Assembly  of  November 
22,  1873,  authorizes  and  empowers  the  Union 
Passenger  Railway  Company,  subject  to  the  con- 
sent of  the  Councils  of  the  City  of  Philadelphia, 
to  lay  down  and  operate  railway  tracks  on  York 
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street,  from  Fourth  street  to  Twentieth  street,  in 
the  City  of  Philadelphia. 

**2.  That  judgment  must  be  entered  in  favor 
of  respondents. 

''Judgment  is  therefore  directed  to  be  entered 
in  favor  of  respondents  if  exceptions  be  not  filed 
within  the  time  limited  by  l^w." 

From  this  judgment  plaintiff  appealed,  assign- 
ing for  error  the  refusal  to  find  certain  facts  as  re- 
quested, inter  aUa^  that  the  space  bounded  by 
the  streets  named  in  the  Act  occupied  but  four 
square  miles  and  the  area  beyond  these  limits  is 
about  125  square  miles ;  that  the  respondents  had 
procured  two  charters  for  lines  within  the  limits 
they  now  claimed  to  be  covered  by  the  Act  of 
1873,  and  in  the  conclusions  of  law. 

John  H,  Sloan  and  George  Tucker  Bispham^ 
(with  them  William  Henry  Lex  zxid,  William  U. 
Jfensel,  attorney-general),  for  appellant. 

The  grant  does  not  authorize  the  company  to 
lay  its  tracks  on  York  street  between  Fourth 
and  Twentieth  streets  because  York  street  west 
of  Third  is  not  within  the  territorial  limits  cov- 
ered by  the  Act. 

The  interpretation  contended  for  by  the  re- 
spondent requires  a  forced  grammatical  construc- 
tion. 

Statutes  conferring  privileges  to  corporations 
are  strictly  construed. 

I  Bl.  Comm.  88. 

3  Hare's  Const.  Law,  660. 

Stonnfcluv.  Turnpike  Co.,  13  Pa.  555. 

Philadelphia  v*  Citizens'  Pass.  R.  Co.,  151  Pa.  128. 

Endlich  on  Interpretation  of  Statutes,  sec.  354. 

The  Act  of  1873,  which  constitutes  the  de- 
fendants' grant,  read  in  the  light  of  the  essential 
corporate  franchises  theretofore  enjoyed  by  the 
Union  Passenger  Railway  Company,  must  be 
given  the  meaning  contended  for  by  the  Com- 
monwealth. 

United  States  v.  Crawford,  6  Mackey,  319. 
Endlich  on  Interpretation  of  Statutes,  sec  40. 
Griffin's  Case,    Chase's  Dec.  364. 

The  executive  department  of  the  State  would 
not  have  granted  a  right  to  the  Fairmount  Co. 
to  lay  tracks  on  York  street  if  the  franchise  was 
given  to  the  Union  Co.  by  the  Act  of  1873. 

Packer  z/.  S.  &  E.  Railroad  Co.,  19  Pa.  211. 

Respondents  themselves  have  construed  this 
Act  of  1873  against  their  present  contention  by 
having  applied  for  charters  within  the  limits  now 
claimed. 

Junction  Pass.  Railway  Co.  v,  Williamsport  Pass.  R. 
Co.,  154  Pa.  116. 

The  authority  to  use  these  streets  outside  the 
limits  comes  from  Councils  and  not  directly  from 
the  Legislature,  it  is  submitted  that  such  author- 
ity cannot  be  delegated. 


Cooley  on  Const.  Lim.  *ii6. 

Mercer  V.  P.,'Ft.  W.  &  C,  R.  Co.,  36  Pa.  99. 

John  G.  Johnson  and  David  W.  Sellers ,  (with 
them  M.  E,  Olmsted  and  Rufus  E.  Shaplej), 
for  appellees. 

The  findings  of  fact  by  the  Court  are  conclu- 
sive. 

Commonwealth  v.  L.  V.  R.  R,  Co.,  37  Leg.  Int. 

407. 
Jamison  v.  Collins,  83  Pa.  359. 
Lee  V,  Keys,  88  Id.  177. 
Brown  v,  Susquehanna  Boom  Co.,  109  Id.  70. 
Gonser  z/.  Smith,  115  Id.  459. 
Southern  Md.  R.  Co.  v,  Moyer,  125  Id.  509. 

The  words  of  the  Act  of  1873  ^tre : — 

**To  extend  their  route  and  lay  tracks  .... 
on  such  other  street  or  streets  south  of  Christian 
street,  west  of  Twentieth  street,  north  of  Colum- 
bia avenue,  and  east  of  Third  streets  as  the 
Councils  of  the  City  of  Philadelphia  may,  from 
time  to  time,  permit  or  authorize  to  be  used  by 
said  company  with  single  or  double  tracks." 

And.  as  if  to  leave  no  possible  room  for  donht 
as  to  their  intention  to  grant  all  the  power  which 
these  words  would  naturally  import,  the  very 
same  words  are  used  in  the  title  of  the  Act. 

We  submit  that  if  these  words  stood  alone  any 
intelligent  school  boy  would  understand  them  to 
mean  only  this : — 

"On  such  other  street  or  streets  south  of  Chris- 
tian street,  (and  on  such  other  street  or  streetB) 
west  of  Twentietii  street,  (and  on  such  other 
street  or  streets)  north  of  Columbia  avenue,  and 
(on  such  other  street  |or  streets)  east  of  Third 
street,"  etc. 

July  1 1 ,  1894.  Per  Cuwam.  This  proceed- 
ing by  quo  warranto  challenges  the  right  of  the 
defendants  or  either  of  them  to  construct  and 
operate  a  street  railway  on  York  street  from 
Fourth  street  to  Twentieth  street  in  the  City  Of 
Philadelphia.  To  the  joint  and  several  answers 
of  the  defendants,  a  general  replication  was  filed 
by  the  Commonwealth  and  the  parties  having 
agreed  to  dispense  with  trial  by  jury  under  the 
provisions  of  the  Act  of  1874,  the  learned  Court 
received  the  evidence,  found  the  facts  and  drew 
therefrom  the  following  conclusions  of  law : 

(i)  That  the  Act  of  November  22,  1873,  au- 
thorizes the  Union  Passenger  Railway  Company, 
subject  to  the  consent  of  Councils,  to  lay  and 
operate  railway  tracks  on  York  street  between 
Fourth  street  and  Twentieth  street  in  said  city ; 
and 

(2)  That  judgment  should  be  entered  in  favcr 
of  the  defendants. 

The  facts  so  found,  together  wi^  a  full  con- 
sideration of  the  questions  involved,  and  leading 
up  to  these  conclusions,  are  all  clearly  and  con* 
cisely  stated  in  the  opinion  of  tlie  learned  Judge 
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of  the  Court  below.  As  will  be  seen  therein, 
the  defendants  base  their  right  to  construct  and 
operate  the  railway  in  question,  upon  said  Act 
of  November  22,  1873,  and  the  ordinance  ap- 
proved October  28,  1890.  In  addition  to  the 
powers  theretofore  granted  to  said  Union  Pas- 
senger Railway  Co.,  the  first  section  of  said  Act 
authorizes  it  to  extend  its  routes  on  certain  spec- 
ified streets  in  said  city,  ''and  such  other  street 
or  streets  south  of  Christian  street,  west  of  Twen- 
tieth street,  north  of  Columbia  avenue,  and  east 
of  Third  street  as  the  Councils  may,  from  time 
to  time,  permit  or  authorize  to  be  used  by  said 
company  with  single  or  double  tracks." 

Two  erf  said  streets,  Christian  in  the  southerly 
and  Columbia  avenue  in  the  northerly  section  of 
the  dty,  run  nearly  east  and  west,  and  both  are 
crossed  at  right  angles  by  the  other  two.  Third 
and  Twentieth  streets,  while  York  street,  the 
iocus  qtto^  is  north  of  and  parallel  with  Columbia 
avenue. 

The  Commonwealth's  contention  b  that  the 
clause  above  quoted  was  not  intended  to  embrace 
any  street  other  than  those  streets  and  parts  of 
streets  within  the  lines  of  the  southwesterly  angle 
fonned  by  the  intersection  and  extension  of  the 
lines  of  Christian  and  Twentieth  streets,  and  also 
those  within  the  lines  of  the  northeasterly  angle 
formed  by  the  intersection  and  extension  of  the 
lines  of  Third  street  and  Columbia  avenue.  If 
the  clause  had  been  so  worded  as  to  read  ''south 
of  Christian  street  and  west  of  Twentieth  street, 
north  of  Columbia  and  east  of  Third  street," 
there  would  be  some  ground  for  heading  that 
streets  and  parts  of  streets,  not  within  the  lines 
of  one  or  the  other  of  said  angles,  were  intended 
to  be  excluded ;  but  there  is  nothing  in  the  Act 
itself  or  in  its  tide,  or  dehors  both,  to  justify  any 
other  construction  than  that  given  by  the  Court 
below.  Everything  that  is  necessary  to  be  said 
on  the  sobject  will  be  found  in  the  clear,  concise 
and  exhaustive  opinion  of  its  learned  Judge ;  and 
on  it  we  affirm  the  judgment. 

Judgment  afi&rmed.  w.  m.  s.,  jr. 


Jan.  '94, 232.  March  29, 1894. 

Commonwealth  ex  reL  Cord  v.  Magnolia 
Villa  Land  and  Improvement  Co.  and 
Equitable  Trust  Co. 

Acts  of  May  24^  1887^  and  March  17 ,  1869— 
Bonds  in  attcuhment — Damages, 

The  damages  allowed  by  the  Act  of  May  24,  1887, 
when  an  attadunent  under  the  Act  of  March  17,  1869, 
has  been  quashed,  dissolved  or  ended,  cover  all  legal 
costs,  fees  and  damage  by  reason  of  the  attachment.  The 
latter  inchides  all  damages  for  pecuniary  loss  ordinarily 
and  natnrally  resulting  from  the  seizure  of  the  goods,  such 


as  loss  of  sales,  interruption  of  business,  and  expenses 
necessarily  incurred,  but  not  indirect  or  consequential  loss 
nor  punitive  damages  for  the  malicious  use  of  civil  pro- 
cess. 

In  a  proceeding  on  a  bond  executed  in  pursuance  of  the 
Act  of  May  24,  1887, the  liability  of  the  attaching  credi- 
tor and  his  surety  cannot  be  extended  beyond  the  terms 
of  that  Act. 

Appeal  of  the  Magnolia  Villa  Land  and  Im- 
provement Company  and  the  Equitable  Trust 
Company,  defendants,  from  the  judgment  of  the 
Conmion  Pleas  No.  i,  of  Philadelphia  County, 
in  favor  of  the  plaintiff,  in  an  action  brought 
upon  a  bond  given  by  them  under  the  Act  of 
May  24,  1887. 

It  appeared  by  the  record  that  on  May  13, 

1890,  an  attachment  under  the  Act  of  March  17, 
1869,  was  issued  by  the  Magnolia  Villa  Land 
and  Improvement  Company  against  Samuel  S. 
Cord,  and  a  bond  was  executed  by  the  Company 
as  required  by  the  Act  of  May  24,  1887,  with 
the  Equitable  Trust  Company  as  surety. 

This  attachment  was  dissolved  on  March  19, 

1 89 1,  and  subsequently  Cord  brought  this  suit 
upon  the  bond  so  filed. 

On  the  trial,  before  Biddle,  J.,  plaintiff  was 
interrogated  as  follows : — 

Q.  Please  state  whether  or  not  you  were 
obliged  by  reason  of  this  attachment  preventing 
the  free  use  of  personal  property  belonging  to 
you  in  the  hands  of  others,  to  borrow  any  money 
for  necessary  expenses  of  living  and  your  busi- 
ness, which  you  would  not  have  been  obliged  to 
borrow  had  not  this  attachment  issued?  Ob- 
jected to.  Objection  overruled.  Exception  to 
defendant.     (Tenth  assignment  of  error.) 

A.  Yes,  I  was  obliged  to  borrow  money  at 
different  times. 

The  Court  charged  the  jury  as  follows : — 

* 'Gentlemen  of  the  jury:  In  tliis  case  it  ap- 
pears that  the  Magnolia  Land  Company,  through 
their  appropriate  officer,  made  an  affidavit  tluit 
the  defendant  here  had  embezzled  certain  funds 
belonging  to  them.  Having  made  that  affidavit, 
they  had  a  right  to  go  before  the  prothonotary 
and  get  out  what  in  the  law  is  called  an  attach- 
ment, which  is  served  upon  all  people  who  owe 
money  to  the  man  that  is  attached ;  that  is,  any- 
body  who  owes  him  money  can  have  notice  of 
it,  and  they  are  forbidden  after  that  from  paying 
the  money  to  him. 

"That  was  done  in  this  case,  and  when  the 
case  subsequently  came  on  to  be  heard,  that  at- 
tachment was  dissolved.  It  was  in  existence  for 
Bearly  a  year,  I  believe,  but  when  it  came  on  to 
be  heard,  the  attachment  was  dissolved,  and  the 
object  of  the  present  suit  is  to  recover  damages 
for  the  loss  which  he  has  sustained  by  that  at- 
tachment having  been  improperly  issued  against 
him. 
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'*Now,  while  the  law  permits  this  summary 
mode  of  proceeding,  it  also  has  this  proviso : 
'Provided  that  before  such  attachment  shall  is- 
sue, there  shall  be  executed  and  filed  with  the 
prothonotary  of  the  Court  in  which  such  attach- 
ment is  applied  for,  a  bond  to  the  Common- 
wealth of  Pennsylvania  for  the  use  of  the  parties 
interested  in  the  penalty  of  at  least  double  the 
amount  claimed  with  good  and  sufficient  surety, 
to  be  approved  by  one  of  the  Judges  of  the  said 
Court,  conditioned  that  if  the  said  plaintiff  fail 
to  prosecute  such  attachment  with  effect,  or  in 
any  case  such  attachment  be  quashed,  dissolved 
or  ended,  then  the  plaintiff  or  plaintiffs  shall  pay 
to  the  defendant  or  defendants  in  such  attach- 
ment all  legal  costs,  fees  and  damages  which 
said  party  defendant  or  defendants  may  sustain 
by  reason  of  such  attachment,  and  which  said 
bond  shall  remain  in  the  office  of  the  said  pro- 
thonotary for  the  use  of  any  party  injured  as 
aforesaid.' 

**In  this  case  before  the  attachment  was  issued, 
of  course,  the  person  who  caused  it  to  be  issued 
had  to  enter  into  that  bond,  and  that  bond  was 
filed  in  Court,  and  as  the  attachment  was 
quashed  and  never  proceeded  with,  then  the  per- 
sons who  went  the  sureties  on  the  bond  are  re- 
sponsible for  any  damages  which  have  been  sus- 
tained in  consequence  of  the  serving  of  this 
attachment ;  and  the  only  question  for  you  in 
this  case  is  what  damage  you  think  he  has  sus- 
tained by  the  improper  issuing  of  the  writ  in 
question. 

"It  is  very  evident  as  we  have  gone  along  in 
this  case,  that  there  has  been  litigation  of  dif- 
ferent  kinds  between  these  parties,  and  it  has 
been  casually  and  in  other  ways  brought  before 
you,  but,  gentlemen,  we  have  nothing  to  do 
with  those  litigations.  We  have  not  the  means 
of  determining  who  is  right  or  who  is  wrong. 
We  know  nothing  about  it.  [All  that  comes 
before  you  is  that  an  attachment  had  been  issued 
against  the  man  and  his  property  tied  up,  and 
the  Court  has  decided  that  that  was  improperly 
issued,  and  then  he  has  a  right  to  ask  you  to  give 
him  damages  which  you  think  he  has  sustained.] 

"The  parties  have  each  given  me  points  which 
they  have  asked  me  to  answer. 

"On  behalf  of  the  plaintiff  are  these  points, 
which  I  affirm  : — 

"I.  Inasmuch  as  the  uncontradicted  evidence 
shows  that  the  attachment  was  caused  to  be  is- 
sued by  the  defendant  land  company,  and  that 
it  was  dissolved,  the  only  question  for  the  jury 
to  settle  is  how  much  damage  Samuel  S.  Cord 
suffered  by  reason  of  that  attachment. 

"2.  The  jury  should  find  in  favor  of  the  plain- 
tiff for  suQh  a  sum  as  all  the  evidence  satisfies 
them  that  Mr.  Cord  was  damaged  by  reason  of 
the  attachment. 


"3.  In  assessing  the  damages  the  jury  have  a 
right  to  consider  the  cash  expenditures  of  Mr. 
Cord  made  necessary  by  the  attachment,  the  loss 
of  time  it  caused  him,  and  inconvenience,  an- 
noyance and  extra  trouble  to  which  it  subjected 
him. 

"The  defendant's  points  are  refused,  except 
to  say  that  you  have  no  right  to  find  any  dam- 
ages for  any  loss  of  prospective  profits. 

"I.  That  the  plaintiff  has  no  right  of  action 
on  the  bond  sued  because  the  same  was  made 
payable  to  'The  Commonwealth  of  Pennsyl- 
vania,' and  not  to  'The  Commonwealth  of 
Pennsylvania  for  the  use  of  the  parties  inter- 
ested,' as  required  by  the  Act  of  24th  May, 
1887,  P-  L.  p.  198. 

"2.  That  the  parties  who  are  the  principals  to 
this  suit  were  also  parties  to  a  cross-suit  concern- 
ing the  same  subject  matter  to  June  term,  1890, 
No.  22,  in  this  Court,  and  that  they  agreed 
*that  one-half  of  the  costs  of  the  reference 
should  be  borne  by  each  party  and  all  other 
costs  to  follow  the  decision  in  the  respective 
cases.' 

"3.  That  this  agreement  materially  altered 
the  terms  of  the  attachment  bond,  and  that 
plaintiff  cannot  recover  thereon. 

"4.  That  in  consequence  of  this  agreement 
the  plaintiff  cannot  recover  for  legal  costs  and 
fees  on  said  bond. 

"5.  That  if  plaintiff  can  recover  on  said  bond 
he  is  limited  to  damages  caused  to  the  property 
attached  by  reason  of  the  attachment  between 
May  13,  1890,  and  March  19,  1891. 

"6.  No  damages  can  be  recovered  by  the 
plaintiff  by  reason  of  the  attachment  against  the 
assignee  of  the  Bank  of  America  unless  the  jury 
believes  that  he  could  have  received  a  dividend 
from  the  assignee  between  May  13,  1890,  and 
March  19,  189 1,  and  then  only  for  interest  up 
to  March  19,  1891,  on  any  payment  which  was 
deferred  by  reason  of  the  attachment. 

"7.  The  plaintiff  cannot  recover  on  the  fol- 
lowing items  claimed  in  the  bill  of  particulars:— 

"(fl)  Counsel  fees. 

"(3)  Depositions. 

"(^)  Common  Pleas  costs. 

"(^  Supreme  Court  costs. 

"(e)  Expert  witness  fees. 

"(/)  Other  witness  fees. 

"(f)  Garnishees'  attorney  fees. 

"(A)  Typewriting  charges. 

"(/)  Compensation  for  plaintiffs  time  occu- 
pied  in  attachment  proceedings. 

"(y)  Loss  of  character  or  business  standing. 

''(k)  Loss  of  prospective  profits. 

"(/)   Loss  from  borrowing  money. 

"(w)  Loss  from  inconvenience  and  annoy- 
ance caused  by  attachment  stopping  money  due 
and  preventing  free  use  of  personal  property. 
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except  to  the  extent  of  interest  on  any  payments 

deferred  by  the  attachment  between  May  13, 

1890^  and  March  19,  1891. 
"(n)  Loss  caused  by  deeds  for  land,  life  in- 

saiance  policy  or  other  private  papers  being  in 

the  hands  of  any  of  the  garnishees  and  belong- 
ing to  the  plaintiff  herein. 
"8.  Counsel  fees  cannot  be  recovered  as  dis- 

bnrsements  or  damages. 

"9.  Counsel  fees  cannot  be  recovered  as  dis- 
bursements or  damages  because  they  are  not  so 
specified  in  the  bill  of  particulars. 

"10.  No  damages  can  be  recovered  for  any 
cause  not  distinctly  set  forth  in  the  bill  of  par- 
ticulars. 

"II.  The  only  damage  that  the  plaintiff  has 
shown  by  reason  of  the  attachment  consists  in 
his  having  been  obliged  to  borrow  ^400  and 
having  been  obliged  to  pay  a  bill  of  I40  for 
repairs  to  a  carriage  sooner  than  he  otherwise 
irould  have  been  required  to  pay  it." 

(Exception  to  defendant  to  declination  of  de- 
fendant's points.) 

The  jury  having  returned  to  ask  a  question, 
the  Court  thereupon  charged  them  further  as  fol- 
lows;— 

^"Gentlemen  of  the  jury:  The  question 
which  you  ask  me  is,.  'Can  the  jury  allow  plain- 
tiff damages  for  loss  of  reputation  and  cresiit  in 
consequence  of  this  attachment,  or  are  we  con- 
fined to  the  actual  money  damages  sustained  by 
Mm?' 

"You  can  allow  for  the  injury  which  anyone 
wouM  be  subjected  to  generally  by  the  issuing  of 
SQch  writ.  No  special  damages  have  been  shown 
to  the  mercantile  credit  or  reputation  of  the 
plaintiff  in  this  case.  Do  I  make  myself  under- 
stood by  you,  gentlemen  ?  That  is  to  say,  that 
where  an  attachment  has  been  issued,  and  ties 
up  a  man's  property,  if  you  consider  that  that 
mere  fact  injures  his  credit  and  reputation  gener- 
ally, you  can  consider  that  in  fixing  the  dam- 
ages. There  has  been  no  evidence  of  a  special 
lo65  of  business  credit  in  this  case,  and  therefore 
there  should  be  no  allowance  for  any  such  loss. 
It  would  be  simply  the  general  loss  which  the 
issuing  of  such  a  writ,  if  any^  would  cause  the 
defendant." 

ThbSecond  Juror  :  "Do  we  understand  your 
Honor  that  we  are  bound  simply  by  the  actual 
money  damages  that  he  has  sustained,  or,  in 
other  words,  can  the  jury,  if  they  feel  it  to  be 
a  bet  that  he  has  been  injured  outside  of  his 
money  loss,  give  damages  in  consequence  of 
this  attachment?" 

The  Court  :  '*Yes,  they  can  do  that.  What 
I  said  to  you  before  was,  'In  assessing  the  dam- 
ages the  jury  have  a  right  to  consider  the  cash 
expenditures  of  Mr.  Cord  made  necessary  by 
the  attachment,  the  loss  of  time  it  caused  him 


and  the  inconvenience,  annoyance  and  extra 
trouble  to  which  it  subjected  him.' 

*'If  you  mean  by  credit — you  cannot  give 
him  damages  for  injuring  his  business  credit,  be- 
cause there  has  been  no  evidence  that  his  busi- 
ness credit  was  injured,  but  you  have  a  right  to 
consider,  I  say,  all  those  facts  which  I  have 
stated  to  you.  There  are  some  things  which  are 
not  susceptible  of  being  reduced  to  dollars  and 
cents ;  it  cannot  be  done,  although  you  see  the 
force  perhaps  that  injury  has  done  to  a  man's 
business  and  character  by  the  issuing  of  any 
such  writ.  That  you  can  consider.  As  business 
men  you  can  consider  that  without  specially 
allowing  anything  for  loss  of  mercantile  credit. "] 

Verdict  for  plaintiff  for  ^2000  and  judgment 
thereon.  Defendant  appealed,  assigning  for 
error  (i  to  9)  the  refusal  of  the  Court  to  affirm 
his  points;  (10)  the  ruling  in  the  admission  of 
evidence  above-noted  and  (i  i  and  1 2)  the  portion 
of  the  charge  in  brackets. 

James  W,  M>  Newlin^  for  plaintiff  in  error. ' 

The  bond  standing  in  the  name  of  the  Com- 
monwealth alone  without  the  name  of  the  party 
liable  for  costs  was  fatally  defective. 
Hoppes  V,  Houtz,  133  Pa.  34. 

Counsel  fees  were  erroneously  allowed. 


Stopp  V,  Smith,  71  Pa.  286. 
Sensenig  v.  Parry,  113  Id.  119. 


There  can  be  no  recovery  on  the  bond  for 
anything  except  pecuniary  damages  either  to  the 
property  attached  or  for  disbursements. 

Sutherland  on  Damages,  sec.  55. 

WiUiam  W.  Smithers^  for  appellee. 
Even  if  bond  be  not  in  accord  with  the  Act, 
the  defendant  cannot  take  advantage  of  his  own 
wrong. 

McLuckie  v>  Williams,  12  AtL  Rep.  i. 
Bennett  v.  Mulry,  26  N.  Y.  S.  790. 

Under  the  Pennsylvania  statute  there  can  be 
no  question  as  to  the  right  to  recover  costs  and 
fees. 

In  Drake  on  Attachment,  Sections  175,  176, 
177,  it  is  said  that  actual  damage  may  be  prop- 
erly comprehended  under  two  heads,  viz  : — 

i;  Expenses  and  losses  incurred  bv  the  party 
in  making  his  defence  to  the  attachment  pro- 
ceedings. 

2.  The  loss  occasioned  by  his  being  deprived 
of  the  use  of  his  property  during  the  pendency 
of  the  attachment,  or  by  an  illegal  sale  of  it,  or 
by  injury  thereto,  or  the  loss  or  destruction 
thereof. 

July  12,  1894.  Fell,  J.  This  action  was 
upon  a  bond  given  in  a  proceeding  under  the 
Act  of  March  17,  1869,  and  its  supplements,  by 
which  the  personal  property  of  the  plaintiff  was 
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attached.  The  condition  of  the  bond  follows 
the  language  of  the  Act  of  1869  as  amended  by 
the  Act  of  May  24,  1887,  and  is:  "Now  the 
condition  of  this  obligation  is  such  that  if  the 
said  plaintiffs  shall  fail  to  prosecute  such  attach- 
ment with  efifect,  or  if  such  attachment  be 
quashed,  dissolved  or  ended,  the  said  plaintiffs 
shall  pay  to  the  said  defendants  all  legal  costs, 
fees  and  damages  which  the  said  defendant  may 
sustain  by  reason  of  such  attachment,  then  the 
foregoing  obligation  is  to  be  void;  otherwise  the 
same  shall  be  and  remain  in  full  force  and  vir- 
tue.** 

The  attachment  was  issued  May  13, 1890,  and 
after  hearing,  dissolved  March  19,  189 1.  Of 
the  numerous  assignments  of  error,  it  is  neces- 
sary to  consider  only  the  twelfth,  which  must  be 
sustained,  as  it  was  left  open  to  the  jury  to  find 
a  wrong  measure  of  damages.  The  recovery 
allowed  by  the  Act  is  for  all  legal  costs,  fees  and 
damages  sustained  by  reason  of  the  attachment. 
This  would  include  all  damages  for  pecuniary 
loss  ordinarily  and  naturally  resulting  from  the 
seizure  of  the  goods,  such  as  loss  of  sales,  inter- 
ruption of  business  and  expenses  necessarily  in- 
curred, but  not  loss  that  was  indirect  or  conse- 
quential, or  punitive  damages  recoverable  for 
malicious  use  of  civil  process.  Any  suit  may  be 
said  to  injure  to  some  extent  the  business  stand- 
ing of  a  defendant,  and  to  cause  damage ;  but 
the  ordinary  penalty  for  bringing  an  unfounded 
action  is  the  recovery  of  costs,  and  recovery  for 
the  misuse  of  civil  process  is  confined  to  cases  of 
the  seizure  of  the  person  or  goods  of  the  defen- 
dant. 

This  was  the  case  at  the  time  of  the  passage 
of  the  Act  of  1869,  and  the  only  additional  pen- 
alty provided  by  it  was  liability  for  damages,  as 
well  as  for  costs,  sustained  by  reason  of  the  at- 
tachment. The  Act  of  1887  gave  the  additional 
penalty  of  the  payment  of  fees.  A  party  whose 
goods  have  been  attached  may  recover  for  the 
malicious  use  of  civil  process  if  the  facts  war- 
rant it,  but  in  a  proceeding  on  the  bond  exe- 
cuted in  pursuance  of  the  requirements  of  the 
statute,  the  liability  of  the  attaching  creditor  and 
his  surety  cannot  be  extended  beyond  its  terms. 

This  view  seems  to  have  been  entertained  by 
the  learned  Judge  before  whom  the  case  was 
tried,  who  submitted  it  to  the  jury  in  a  careful 
and  accurate  charge.  They  returned  for  further 
instruction,  and  by  what  was  doubtless  an  inad- 
vertency, it  was  said  that  there  could  be  a  re- 
covery beyond  the  plaintiffs  pecuniary  loss.  It 
was  thus  left  to  the  jury  to  take  a  wrong  rule  in 
assessing  damages,  and  for  that  reason  the  judg- 
ment must  be  reversed. 

The  twelfth  assignment  of  error  is  sustained, 
the  judgment  is  reversed,  and  a  venire  de  novo 
granted.  w.  m.  s.,  jr. 


Jan.  '94*  106.  April  18, 1894. 

Commonwealth  v.  Kline. 

Nuisance-^Public  highways — Proceedings  neces- 
sary for  their  opening — Afere  plotting  not 
sufficient  for  use  of 

Proceedings  to  open  are  necessary  before  a  plotted 
street  becomes  an  actual  highway;  the  mere  plotting 
vests  in  the  public  no  present  right  of  user. 

The  report  of  the  commissioners  under  the  Act  of 
Assembly  of  April  3,  1867,  is  notice  of  an  intention  to 
appropriate  land  covered  by  the  plotted  streets  for  use  as 
highways  whenever  that  shall  become  necessary;  bnt  it 
does  not  presently  disturb  the  owner's  possession  or  con- 
fer a  right  of  user  on  the  public. 

Appeal  of  John  G.  Kline  from  the  verdict,  the 
judgment  and  sentence  of  the  Quarter  Sessions 
of  Blair  County,  that  he  should  pay  a  fine  of  I5 
and  costs  of  prosecution  for  maintaining  a  nuis- 
ance in  erecting  a  building  on  the  rear  of  his 
lot  and  upon  a  plot  of  ground  through  which  an 
alley  was  located  upon  the  plan  of  the  Gity  of 
Altoona. 

The  facts  are  stated  in  the  opinion  of  the 
Supreme  Court,  infra.  The  Court  charged,  in- 
ter aUa,  '*that  the  report  of  the  commissioners 
under  the  Act  of  Assembly  of  April  3,  1867,  is 
binding  and  conclusive  as  to  the  opening  and 
dedication  of  the  streets,  lanes  and  alleys  of  the 
City  of  Altoona,  and  to  be  regarded  as  such 
without  any  further  proceedings  so  far  as  this 
case  is  concerned."  And.also  "We  say  to  you, 
taking  the  Act  of  Assembly  as  it  reads ;  taking 
the  report  of  commissioners  appointed  by  the 
Act,  which  was  confirmed  by  the  Court  of  Quar- 
ter Sessions  and  ordered  to  be  placed  upon  the 
records  of  the  county — we  say  that  that  was  an 
official  act  authorized  by  law;  that  it  deter- 
mined Fifth  and  Sixth  avenues^  and  Fourth  and 
Fifth  streets  with  the  alley  between  them,  should 
be  opened;  and  just  where  they  fixed  and 
located  the  lines  of  those  avenues,  and  that 
alley  at  that  time,  those  are  to  be  the  lines  now, 
except  so  far  as  altered  by  the  city  on  Sixth  or 
Fifth  avenue,  and  their  proceedings  under  some 
other  Act.*'  Verdict  guilty  and  sentence  ac- 
cordingly. 

The  defendant  took  this  appeal,  and  assigned 
as  error  that  the  Court  erred  in  instructing  the 
jury,  that  if  they  found  the  commissioners  under 
the  Act  of  Assembly  had  filed  a  report,  upon 
which  they  designated  the  alley  between  Fifth 
and  Sixth  avenues,  and  Fourth  and  Fifth  streets, 
and  that  if  said  alley  was  by  said  commissioners 
located  where  this  small  building  was  erected, 
then  they  would  find  the  defendant  guilty ;  that 
the  Court  erred  in  not  properly  submitting  the 
question  of  the  guilt  or  innocence  of  the  defen- 
dant to  the  jury  upon  all  the  evidence  in  the 
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case;  and  the  Court  erred  in  refusing  the  mo- 
tion for  a  new  trials  and  in  sentencing  the  de 
fendant  to  pay  a  fine  of  t$,  and  ordering  the 
sheriff  to  remove  the  building  if  not  removed  by 
defendant  within  ten  days. 

A.  V,  Dwely^  for  appellant. 

The  error  complained  of  is  found  in  the  charge 
of  Court  to  the  jury  which  occurs  in  several 
places  as  follows :  "We  say  to  you,  gentlemen, 
that  the  only  question  here  is,  where  is  now  the 
alley  which  was  originally  laid  out  by  the  com- 
missioners appointed  under  the  Act  of  Assem- 
bly?" We  think  this  was  manifest  error  not 
only  as  a  matter  of  law,  but  was  in  fact  giving 
binding  instructions  to  the  jury  in  a  criminal 
case,  and  virtually  taking  the  question  of  the 
guilt  or  innocence  of  the  defendant  from  the 
jury. 

Boms  V.  Commonwealth,  129  Pa.  138. 

It  was  directing  the  jury  to  find  defendant 
guilty  because  the  commissioners  located  that 
alley  at  a  point  where  it  was  obstructed  by  de- 
fendant, unless  he,  the  defendant,  could  show 
that  it  was  changed  or  altered  by  an  order  of 
Court,  or  by  some  action  of  Altoona*s  city  coun 
cil.  It  was  submitted  to  them  as  the  only  ques- 
tion they  had  to  pass  upon,  and  if  that  fact  was 
found  to  be  true  they  need  consider  no  further 
—defendant  was  guilty.  The  question  as  to  the 
report  of  the  commissioners  appointed  under  the 
Act  of  Assembly  of  186 7-1 868  and  their  powers 
to  lay  out  streets,  lanes  and  alleys,  and  how  far 
such  report  is  conclusive  was  raised  in  the  Court 
of  Common  Pleas  of  Blair  County  in  the  case  of 
Hutchinson  v.  City  of  Altoona,  and  was  fully 
argued  in  this  Court,  being  No.  116  of  January 
tcnn,  1882.  When  the  Commonwealth  offered  the 
plot  as  recorded  January  31,  1871,  being  the 
commissioners'  report  under  the  Acts  hereinbe- 
fore recited,  objection  was  made,  but  this  was 
overruled  by  the  Court  and  the  plot  was  allowed 
to  be  read.  It  would  be  only  necessary  to  show 
the  error  in  allowing  this  plot,  and  the  record  of 
it,  to  be  offered  in  evidence,  and  the  subsequent 
charge  of  the  Court  instructing  the  jury  that 
that  was  such  an  opening  as  concluded  the  jury 
from  considering  any  further  questions,  when 
reference  is  had  to  the  testimony,  showing  that 
not  a  house  was  built  upon  that  square  in  Janu- 
ary, 187 1,  but  that  it  was  an  open  commons,  as 
it  is  conclusively  shown  by  the  testimony  of  the 
Commonwealth,  as  well  as  that  of  the  defendant, 
and  that  the  first  house  built  upon  that  square 
was  sixteen  or  seventeen  years  ago,  which  would 
not  have  been  until  1876.  At  the  time  of  the 
filing  of  this  report  by  the  commissioners, 
neither  Fifth  nor  Sixth  avenues,  nor  the  alley  be- 
tween, had  been  opened  according  to  law.  And 
that  there  was  no  proceedings  had  in  the  Court 


of  Quarter  Sessions  of  Blair  County,  nor  was 
there  any  action  by  the  councils  of  the  City  of 
Altoona  to  open  said  alley,  is  not  questioned. 
There  is  not  a  scintilla  of  evidence  aside  from 
the  report  of  the  commissioners  that  any  pro- 
ceedings of  any  kind  were  ever  had  to  open  this 
alley.  The  testimony  of  City  Engineer  Linton 
was,  that  it  would  have  been  impossible  to  have 
opened  this  alley  as  designated  on  the  plot  of  the 
commissioners. 

N,  P.  Mervine  {IV.  S.  Hammond^  district 
attorney,  with  him),  moved  for  non  pros,  for 
the  following  reasons : — 

1.  The  entire  record  is  not  brought  up  to  this 
Court.  The  notes  of  testimony  furnished  by  the 
official  reporter  show  that  the  official  map  of  the 
City  of  Altoona,  as  well  as  the  maps  made  for 
this  case,  were  in  evidence.  They  are  necessary 
to  a  proper  understanding  of  the  case,  but  are 
not  furnished  in  appellant's  paper  book. 

2.  Appellant's  assignment  of  error  violates 
Rule  No.  XXIII.,  in  that  having  excepted  to  the 
charge  of  the  Court  to  the  jury,  he  does  not  set 
out  in  his  specification  that  portion  of  the  charge 
assigned  for  error  in  totidem  verbis. 

The  Court  having  refused  to  enter  a  non  pros., 
the  counsel  for  appellee  then  answered  the 
appellant  as  follows : — 

This  case  arose  on  an  indictment  for  nuis- 
ance tried  in  the  Quarter  Sessions  of  Blair 
County,  on  which  John  G.  Kline  was  convicted 
of  maintaining  a  nuisance  in  having  erected  a 
small  wooden  building  on  an  open  alley,  which 
prevented  the  adjoining  lot  owners  on  both  sides 
from  using  the  same.  Whether  this  particular 
alley  had  been  previously  laid  out  or  was  for  the 
first  time  laid  out  after  the  report  of  the  com- 
missioners, does  not  appear  in  the  evidence. 
But  it  is  clearly  shown  in  the  official  report  and 
on  the  map  of  the  city  as  a  crooked  alley,  and 
it  was  shown  at  the  trial  to  be  now  the  same 
crooked  alley.  It  was  furthermore  shown  by  the 
Commonwealth's  witnesses  that  the  alley  had 
been  opened  and  used  as  far  back  as  twenty 
years,  and  long  before  Mr.  Kline  bought  his  lot 
which  runs  back  to  this  alley.  On  the  trial  of 
the  case  the  defence  rested  on  the  questioned 
conclusiveness  of  the  report  by  the  commis- 
sioners, that  if  they  reported  this  alley  it  was 
not  binding  on  Kline  unless  the  city  actually 
opened  it  on  the  ground.  Defendant  seemed  to 
assume  that  the  alley  had  not  been  opened  be- 
cause the  Commonwealth  did  not  prove  that  the 
councils  had  passed  an  ordinance  requiring  a 
petition  to  the  Court  to  appoint  viewers  and  as- 
sess  damages.  And  further,  he  thought  that  un- 
til damages  were  assessed  he  had  a  right  to  build 
on  it,  use  it  and  obstruct  it  to  the  exclusion  of 
his  neighbors,  and  then  justify  himself  on  the  plea 
that  as  the  alley  had  not  been  visibly  viewed  and 
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inspected  on  the  ground  by  viewers  and  dam- 
ages assessed,  he  could  not  be  disturbed  in  his 
violent  and  unlawful  act. 

The  difference  between  the  Sixteenth  street 
case  relied  on  by  defendant's  counsel  and  this 
case,  is  that  in  the  first  there  never  had  been  a 
street  opened  till  the  city  asked  one  to  be  opened ; 
in  the  other  that  an  alley  had  been  opened  from 
the  time  the  lots  were  laid  out  calling  for  this 
alley,  and  put  upon  the  market.  Deeds  to  pur- 
chasers of  lots  calling  for  streets  or  alleys  are  a 
dedication  of  such  streets  or  alleys  by  the 
owner. 

.  Schenley  v.  Commonwealth,  36  Pa.  62. 
Pearl  Street,  in  Id.  565. 
Ferguson's  Appeal,  117  Id.  427. 

July  II,  1894.  WiLUAMS,  J.  The  nuisance 
complained  of  in  this  case  was  the  obstruction  of 
an  alleged  public  alley  in  the  City  of  Altoona. 
The  conviction  or  acquittal  of  the  defendant 
depended  upon  whether  the  alley  obstructed  was 
a  public  highway ;  and  this  question,  as  the  case 
was  tried,  depended  on  the  construction  of  cer- 
tain provisions  in  the  Act  of  Assembly  under 
which  the  city  was  incorporated. 

The  twenty-first  section  of  that  Act  provided 
for  a  commission  of  several  members,  with 
authority  to  employ  competent  engineers  and 
draughtsman,  and  charged  them  with  the  duty  of 
making  a  general  survey  of  all  the  territory  in- 
cluded within  the  city  limits,  and  a  map  or  plot 
thereof.  Upon  this  map  they  were  to  designate 
the  several  avenues,  streets,  lanes,  and  alleys 
then  existing  on  the  plot  of  Altoona  borough, 
and  to  designate  ** where  new  avenues,  streets, 
lanes  and  alleys  should  be  opened.  They  were 
directed  to  lay  out  new  avenues,  streets,  lanes 
and  alleys*'  so  as  to  conform  as  nearly  as  pos- 
sible in  their  courses  and  distances  to  those 
already  existing  in  the  borough  of  Altoona  and 
the  villages  of  London  and  Loganstown  which 
were  included  within  the  city  limits. 

Having  thus  ascertained  the  location  of  ex- 
isting  streets  and  indicated  where  new  ones 
should  be  opened,  they  were  to  return  their 
work,  with  a  map  or  plot,  to  the  Court  of  Quar- 
ter Sessions  of  Blair  County  for  approval. 
When  the  approval  of  the  Court  was  formally 
made  the  report  was  to  be  recorded  in  the  office 
of  the  Recorder  of  Deeds,  and  thereupon  the 
new  avenues,  streets,  lanes  and  alleys  so  desig- 
nated and  plotted  were  to  be  "deemed,  taken 
and  allowed  to  be,  public  avenues,  streets,  lanes 
and  alleys  of  the  City  of  Altoona  and  to  be  here- 
after opened  as  is  hereinafter  directed  by  the 
provisions  of  this  Act." 

The  commissioners  entered  upon  the  work  as- 
signed to  them,  and  prepared  a  map  of  the  city 
howing  existing  streets  therein,  and  the  new 


ones  laid  out  by  them.  Their  report  was  sub- 
mitted to  the  Court  of  Quarter  Sessions,  ap- 
proved and  recorded.  Among  the  new  streets 
appearing  on  their  map  were  Fourth  and  Fifth 
streets,  and  an  alley  extending  from  one  of  these 
streets  to  the  other.  The  alley  was  without 
courses  or  distances,  or  any  note  indicating  its 
actual  location  on  the  ground.  No  monument 
or  mark  of  a  survey  appears  on  the  surface. 
Lines  indicating  the  position  of  the  alley  appear 
on  the  map,  but  the  existence  of  these  lines  on 
the  paper  is  all  the  evidence  which  the  Court 
and  jury  had  to  show  that  it  was  ever  surveyed. 
It  does  not  appear  that  the  city  ever  opened  ^Jie 
alley  to  the  public,  or  that  any  action  was  ever 
taken  in  the  Quarter  Sessions  to  open  it. 

Under  this  state  of  the  evidence  the  Common- 
wealth contended,  and  the  Court  below  held, 
that  the  report  of  the  commissioners  was  con- 
clusive of  the  question ;  and  that  the  alley  was 
a  public  highway  which  it  was  an  indictable 
offence  to  obstruct,  because  it  appeared,  although 
without  courses  or  distances  or  other  description, 
on  the  recorded  plot  of  the  city. 

This  ruling  is  the  error  assigned.  The  twenty- 
first  section  of  the  Act  incorporating  the  city  of 
Altoona,  was  intended  to  provide  the  new  city 
with  a  system  of  streets,  avenues,  lanes  and  alleys 
in  conformity  with  the  system  already  established 
by  the  borough.  The  old  streets  were  to  be  ex- 
tended, and  the  new  ones  were  to  be  laid  out 
with  reference  to  them.  The  Act  was  not  in- 
tended to  take  the  opening  of  streets  out  of  the 
hands  of  the  city  government,  or  to  divest  the 
Court  of  Quarter  Sessions  of  its  jurisdiction, 
but  to  provide  the  city  with  a  general  plan  upon 
which  it  could  work  in  the  care  of  existing 
streets  and  in  the  opening  of  new  ones.  This  is 
apparent  from  the  phraseology  of  the  section  in 
speaking  of  the  effect  of  the  report  of  the  com- 
missioners, when  it  is  approved  and  recorded, 
upon  the  new  streets  appearing  on  it.  It  de- 
clares that  such  new  avenues,  streets,  lanes  and 
alleys  shall  be  "deemed,  taken,  and  allowed  to  be 
public  streets  of  the  city,"  not  to  be  thereupon 
opened  for  public  travel,  but  **to  be  hereafter 
opened  as  hereinafter  directed  by  the  provisions 
of  this  Act." 

It  was  the  purpose  of  the  draughtsman  of  this 
Act  to  make  provision  in  a  later  section  of  the 
Act  for  the  opening  of  these  plotted  streets 
when  needed,  but  he  failed  to  do  so.  The  open- 
ing of  these  streets  and  alleys  remains  therefore 
under  such  general  regulations  as  are  applicable 
to  cities  of  the  third  class.  Until  they  are 
opened  on  the  ground  they  are  simply  plotted 
streets  of  which  the  owners  of  the  ground  over 
which  they  pass  must  take  notice.  He  niay  Use 
his  ground  until  the  city  enters  upon  it,  but  if 
he  puts  any  building  or  structure  upon  it  after 
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tbe  street  is  plotted  and  its  route  recorded,  he 
will  Dot  be  allowed  to  recover  for  its  value,  or 
for  the  cost  of  its  removal. 

If  upon  the  recording  of  the  report  all  the 
Dew  avenues,  streets,  lanes  and  alleys  became  at 
once  public  highways,  then  the  land  owners  were 
entitled  to  their  damages,  if  any  were  sustained 
by  them  by  reason  of  the  opening  of  such 
streets;  and  the  statute  of  limitations  would  be- 
gin to  run  against  them  from  the  date  of  the 
recording.  They  might  be  in  the  undisturbed 
possession  of  the  land  while  the  statute  was  run- 
ning, and  find  themselves  barred  of  their  right 
of  .action  long  before  their  actual  possession  was 
disturbed. 

Again,  if  the  report  operated  as  an  opening 
to  public  use,  interest  would  begin  to  run  against 
the  dty  upon  the  damages  sustained  by  the  land 
owner  from  the  date  of  the  recording  of  the  re- 
port.  But  interest  begins  to  nm  only  from  the 
date  of  the  actual  taking  :  Weiss  v.  The  Borough 
of  Bethlehem,  136  Pa.  294.  The  mere  plotting 
of  a  street  vests  in  the  public  no  right  of  user. 
Proceedings  to  open  are  necessary  before  a 
plotted  street  becomes  an  actual  highway :  Com- 
monwealth V.  The  Railroad  Company,  135  Pa. 
256. 

The  report  of  the  commissioners  was  notice 
of  an  intention  to  appropriate  the  land  covered 
by  the  plotted  streets  for  use  as  highways  when- 
ever that  should  become  necessary ;  but  it  did 
not  presently  disturb  the  owner's  possession  or 
confer  a  right  of  user  on  the  public. 

If  that  is  all  the  proof  of  actual  appropriation 
by  the  city  which  the  Commonwealth  has  to 
offer,  it  is  not  enough,  and  the  defendant  is  en- 
titled to  an  instruction  in  his  favor.  The  posi- 
tion that  because  the  city  took  land  from  the 
defendant  at  one  end  of  his  lot  he  may  enclose 
against  the  public  at  the  other  end  is  of  course 
nntenable.  The  learned  Judge  was  quite  right 
in  his  instruction  to  the  jury,  except  as  to  the 
^ect  of  the  recorded  report  of  the  Conmiis- 
sioners.    In  this  he  was  mistaken. 

The  judgment  is  reversed  and  a  venire  facias 
de  novo  awarded.  w.  c.  s. 


J«ly  '93»  72.  April  4,  1894. 

Commonwealth  v.  Werntz. 

Assignments  of  error — Supreme  Court — Evi- 
dence— Res  gestae'^Criminal  law^^Courfs 
charge, 

Aieigiunents  of  error  in  the  admission  or  rejection  of 
testimony  most  set  oat  so  much  of  the  evidence  as  is  es- 
sential to  a  dear  comfvehension  of  the  offer  and  the  mling 
^  the  Coiut,  and,  if  the  Conrt  has  admitted  the  testimony 


which  is  objected  to,  as  much  of  it  as  may  show  the  injury 
to  the  party  who  excepts.  To  put  such  matter  in  the  bill 
of  exceptions  or  in  the  argument  in  the  paper  book  does 
not  fulfil  these  requirements. 

In  a  trial  of  an  indictment  for  murder  by  stabbing,  the 
defence  was  that  the  killing  was  done  by  another,  a 
negro  in  the  employ  of  the  defendant.  One  witness 
testified  that  while  he  was  outside  of  the  enclosure  where 
the  stabbing  was  done  he  heard  the  voice  of  the  mur- 
dered man  say,  *«  the  coon  did  it ;  '*  and  that  when  the 
injured  man  was  carried  to  a  place  across  a  lot  fix>m 
the  place  where  he  was  wounded  he  repeated  the  words. 
The  witness  was  then  asked  whether,  whilst  the  wounded 
man  was  lying  on  the  floor  of  the  shop  where  his  wounds 
were  dressed,  he  made  a  similar  statement.  Objected 
to,  and  the  objection  sustained. 

heldt  to  be  error,  for  if  the  declarations  were  made 
so  soon  after  the  occurrence  as  to  exclude  the  possibility 
of  premeditation,  and  present  a  reasonable  presumption 
of  a  firce  expression  of  thought,  they  are  part  of  the  res 
gestae. 

Witnesses  for  the  Commonwealth  testified  that  tbe  de- 
fendant was  the  only  person  in  the  assemblage  in  which 
the  stabbing  took  place  who  had  a  knife,  the  defence 
offered  to  prove  that  another  person  in  the  same  assem- 
blage received  injuries  from  a  knife  about  the  same  time 
the  deceased  was  stabbed,  and  when  the  defendant  was 
not  pesent. 

This  offer  was  rejected : 

Held^  to  be  error. 

A  witness  of  the  Commonwealth  testified  that  he  saw 
the  defendant  stab  the  deceased,  and  the  defence  offered 
to  show  that  immediately  after  the  fight  this  witness  had 
made  statements  contrary  to  and  inconsistent  with  his  tes- 
timony in  Court.    This  offer  was  rejected ; 

Held^  such  rejection  was  error. 

The  Court  said,  inter  oHa^  in  refusing  to  discharge  the 
jury,  that  to  so  do,  "  would  be  a  wrong  and  defeat  the  ends 
of  justice :  '• 

Held^  to  be  improper,  for  the  jury  might  regard  it  as  a 
binding  instruction  to  convict. 

The  Court  charged,  in  relerence  to  the  declarations  of 
the  injured  man  as  to  who  had  hurt  him,  **  Whatever  re- 
levancy they  may  have  as  affecting  the  general  credibility 
of  some  of  the  witnesses,  yet  they  would  not  be  of  potent 
force  in  the  case  if  you  should  expressly  find  firom  the 
other  evidence  affirmatively  that  no  colored  man  was  in 
the  room  at  the  time,  or  could  have  inflicted  the  wound:" 

Heidi  to  be  error. 


Appeal  of  William  B.  Werntz,  from  the 
judgment  and  sentence  of  the  Oyer  and 
Terminer  of  Philadelphia  County,  entered  on  a 
verdict  of  guilty  on  an  indictment  for  murder. 

The  facts  as  they  appeared  at  the  trial  were 
that  Thomas  P.  Gallagher  was  killed  on  the 
evening  of  January  4,  1893,  in  a  brawl  which 
occurred  in  a  **  shanty  "  in  the  rear  of  premises 
at  the  corner  of  Lancaster  and  Wyalusing  ave- 
nues, in  the  City  of  Philadelphia,  during  a 
primary  election  of  the  Republican  party.  The 
defendant  was  admittedly  present.  Three  wit- 
nesses for  the  Commonwealth  testified  to  seeing 
the  defendant  stab  Gallagher.  Defendant  de- 
nied doing  the  stabbing,  and  offered  to  prove 
statements  of  the  Commonwealth's  witnesses 
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made  about  the  time  of  the  act  inconsistent 
with  the  evidence  thev  gave  at  the  trial.  These 
offers  were  overruled  by  the  Court,  and  these 
rulings  were  made  subjects  of  exceptions  and 
assignments  of  error. 

The  jury  requested  the  Court  to  discharge 
them,  having  been  unable  to  arrive  at  an  agree- 
ment after  deliberating  some  hours;  this  the 
Court,  Gordon,  J.,  refused,  saying: — 

"  I  received  your  communication,  in  which  you 
state  that  you  have  been  as  yet  unable  to  unite 
upon  a  verdict,  and  ask  that  I  should  discharge 
you  from  further  consideration  of  the  case.  I 
have  sent  for  you  to  explain  why  I  cannot  do 
that.  The  bill  charges  the  offence  of  murder, 
and  therefore  charges  that  crime  to  which 
in  one  of  its  degrees  the  penalty  attached  is  death. 
The  defendant,  when  he  was  put  upon  trial  on 
that  bill  of  indictment  was  from  that  moment  in 
jeopardy  of  life  and  limb,  and  under  our  Con- 
stitution he  cannot  twice  be  put  in  that  position 
for  the  same  offence.  You  are  the  first  and  last 
jury  that  can  make  this  inquiry.  In  this  respect 
the  offence  of  murder  is  exceptional,  for  this 
rule  does  not  apply  to  other  crimes,  and  there- 
fore it  is  obligatory  upon  the  jury  to  agree  upon 
a  verdict  in  this  case.  I  have  no  right  to  dis- 
charge you.  I  have  no  right  to  put  this  case  in 
such  a  position  that  the  defendant  cannot  again 
be  tried  for  this  offence.  I  have  no  such  authority 
that  I  know  of.  I  have  explained  to  you  at  this 
length  why  I  will  not  discharge  you.  I  do  not 
mean  to  say  that  I  have  not  the  physicial  power 
to  discharge  you,  but  I  know  if  I  did  I  would 
do  a  wrong  and  defeat  the  ends  of  justice.  As 
I  have  said  this  is  the  only  kind  of  criminal  pro- 
secution  to  which  this  rule  applies.  For  all 
other  crimes  there  may  be  repeated  retrials,  but 
for  this  one  a  verdict  must  be  reached/* 

Mr.  Cavin,  of  counsel  for  the  defendant,  ex- 
cepted to  this  instruction  from  the  Court  and  the 
exception  was  noted. 

The  jury  then  retired  for  further  considera- 
tion. 

Verdict  guilty  of  manslaughter,  with  a  recom- 
mendation to  mercy.  A  motion  for  a  new  trial 
having  been  overruled,  the  defendant  was  sen- 
tenced to  a  term  of  six  years'  imprisonment. 

The  defendant  appealed,  assigning  errors,  inter 
aliay  as  follows :  — 

(i)  The  learned  Judge  erred  first  in  permit- 
ting the  Commonwealth  to  offer  testimony-in- 
chief  to  prove  that  a  certain  colored  man,  a  ser- 
vant of  Dr.  Wemtz,  when  urged  to  go  in  the 
place  where  the  fight  was  going  on,  was  stopped 
by  the  witness  and  prevented  from  going  inside, 
and  was  actually  outside  of  the  place  where 
the  fight  occurred  and  the  murder  took  place. 
(2)  In  permitting  the  Commonwealth  to  offer 
testimony-in-chief  to  show  by  one  of  the  wit- 


nesses, a  conversation  that  took  place  between 
the  said  colored  man  and  another  witness  on  the 
part  of  the  Commonwealth,  the  defendant  not 
being  present  or  within  hearing  of  said  conver- 
sation.    (3)  In  permitting  the  Commonwealth 
to    offer  testimony-in-chief  to  show    that  no 
colored  man  was  inside  the  shed  where  the  fight 
took  place  and  the  murder  was  committed.    (4) 
In  refusing  to  permit  the  defendant  to  prove 
that  one  Edward  J.  Gleason,  a  police  officer, 
went  in  to  quell  the  disturbance  that  resulted  in 
the  murder,  received  a  stab  at  that  time  and 
place,  not  inflicted  by  the  defendant.    (5)  In 
permitting  the  Commonwealth  to  cross-examine 
the  said  Edward  J.  Gleason,  the  police  officer, 
upon  the  alleged  conversation  that  took  place 
between  the  said  police  officer  and  the  colored 
man,    a  servant  of  the  defendant,  not  in  the 
presence  of   the  defendant.      (10)    That  the 
learned  Judge  erred  in  his  charge  to  the  jury  in 
the  use  of  the  following  language :  **  Upon  the 
subject  of  these  alleged  declarations  let  me  say 
that  they  are  important  or  unimportant,  accord- 
ingly as  you  shall  find  the  main  fact  to  which 
they  refer.    That  is  to  say,   if  you   shall  find 
from  the  evidence  that  the  wound  was  not  in- 
flicted upon  Gallagher  by  a  colored  man  or  could 
not  have  been,  then  the  erroneous  declarations 
or  assertions  of  belief  by  anybody  that  it  was  so 
inflicted  becomes  of  no  effect  upon  the  main 
question.     Whatever  relevancy  they  may  have 
as  affecting  the  general  credibility  of  some  of 
the  witnesses,  yet  they  would  not  be  of  potent 
force  in  the  case  if  you  should  expressly  find 
from  the  other  evidence  in  the  case  affirmatively 
that  no  colored  man  was  in  the  room  at  the  time 
or  could  have  inflicted  the  wound.     In  other 
words,  the  judgment,  or  opinion,  or  statement 
by  anyone  that  a  '  nigger'  did  the  deed  is  of  no 
avail  if  you  find  from  the  other  evidence  that  a 
nigger  did  not  do  the  deed  or  could  not  have 
done  it."     (11)  In  his  final  charge  to  the  jury 
in  answer  to  their  unanimous  request  to  be  dis- 
charged, in  his  use  of  the  following  language : 
"  In  this  respect  the  offence  of  murder  is  ex- 
ceptional, for  this  rule  does  not  apply  to  other 
crimes,  and  therefore  it  is  obligatory  upon  the 
jury  to  agree  upon  a  verdict  in  this  case.  I  have 
no  right  to  discharge  you.     I  have  no  right  to 
put  this  case  in  such  a  position  that  the  defendant 
cannot  again  be  tried  for  this  offence.     I  have 
no  such  authority  that  I  know  of.     I   have  ex- 
plained to  you  at  this  length  why  I  will  not  dis- 
charge you.     I  do  not  mean  to  say  that  I  have 
not  the  physical  power  to  discharge  you,  but  I 
know  if  I  did  I  would  do  a  wrong  and  defeat 
the  ends  of  justice." 

Samuel  E.  Cavin  and-  Charles  F.   Warwick 
(^George  F,  Mttnce  with  them),  for  appellant. 
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As  to  admissibility  of  the  rejetted  eridetice 
cited: 

Taylor  on  Evidence,  pp.  i,  223  ;  Wharton  Cr.  Ev. 
gdi  Edition,  262, 482  and  492 ;  I  Greenleaf  Ev., 

sec.  449. 
Snyder  v.  Commonwealth,  85  Vwu  519. 
Kidder  v,  Lovell,  14  Id.  214. 
Hadley  v.  Carter,  8  N.  H.  40. 
Com.  V.  O'Mara,  75  Pa.  429. 
Com.  7n  Watson,  95  Id.  425. 
Elkins  V.  McKean,  79  Id.  494. 
Cittison  V.  Cattison,  22  Id.  275. 
Tompkins  v,  Saltmarsh,  14  S.  &  R.  275. 
Deardorf  9.  Hildebrand,  2  R.  226. 

George  S.  Graham,  district  attorney,  for  ap- 
pellee. 

May  21,  1894.  Mitchell,  J.  .  The  assign- 
ments of  error  in  this  case  are  in  entire  disre- 
gard of  our  rules,  which  are  plain,  specific  and 
mandatory.  The  assignments  are  the  pleadings 
in  this  Court,  and  are  the  only  part  of  the  case 
that  remains  of  record  here  after  the  remittitur 
to  the  Court  below.  They  should  therefore  be 
self-explanatory  and  self-sustaining,  giving  in 
each  assignment  separately,  the  offer  with  so 
much  of  the  preceding  or  accompanying  evi- 
dence  as  is  necessary  to  the  proper  understand- 
ing of  the  offer,  the  ruling  of  the  Court  upon  it, 
aid  if  testimony  objected  to  be  admitted,  so 
nrach  of  it  as  may  suffice  to  show  why  it  was  in- 
jnrioTis  to  the  party  excepting.  The  neglect  of 
these  requirements  is  not  cured  by  putting  the 
necessary  matter  in  the  bill  of  exceptions  or 
elsewhere  in  the  record  or  the  paper  book.  It 
belongs  here,  whether  it  appear  again  elsewhere 
or  not.  It  ought  not  to  be  necessary  for  us  to 
repeat  this  so  often  as  we  are  called  upon  to  do. 
The  Court  is  always  reluctant  to  deprive  a  party 
of  a  hearing  in  a  serious  criminal  case,  upon 
technical  grounds,  but  counsel  who  presume  on 
soch  reluctance  by  disregarding  the  rules  should 
nnderstand  that  they  do  so  at  great  risk  to  their 
clients.  In  the  present  case  only  the  gravity  of 
the  crime  charged  induces  us  to  forego  the  en- 
forcement  of  the  rule  that  assignments  not 
properly  made  will  be  disregarded. 

The  case  is  peculiar  in  the  respect  that  it  turns 
almost  entirely  on  the  credibility  of  the  witnesses. 
On  the  part  of  the  Commonwealth  the  averment 
is  of  a  killing  by  the  prisoner  in  plain  sight  of 
the  witnesses,  and  their  testimony  as  to  it  is  di- 
rect and  positive.  Nothing  is  left  to  inference 
or  deductions  from  circumstantial  evidence.  On 
the  other  hand  the  denial  is  equally  direct,  ex- 
plicit and  emphatic,  and  the  defence  charges 
rank  perjury,  and  supports  the  charge  by  direct 
and  positive  testimony  as  to  declarations  made 
by  the  Commonwealth's  witnesses  at  the  time  of 
the  occurrence,  absolutely  irreconcilable  with 
their  testimony  at  the  trial. 


In  this  position  of  the  case  the  defence  offered 
to  prove  declarations  made  by  the  deceased  as  to 
who  did  the  stabbing.  The  evidence  was  ex- 
cluded as  too  remote  in  time  or  place,  or  both, 
to  form  part  of  the  res  gestae.  These  declara- 
tions were  by  the  person  best  qualified  to  know 
the  facts,  and  with  the  least  inducement  to  dis- 
tort them  in  any  way.  It  is  manifest  that  unless 
too  remote  they  were  not  only  admissible  but 
were  of  the  very  highest  importance  in  the  case. 
No  fixed  measure  of  time  or  distance  from  the 
main  occurrence,  can  be  established  as  a  rule  to 
determine  what  shall  be  part  of  the  res  gestae. 
Each  case  must  necessarily  depend  on  its  own 
circumstances  to  determine  whether  the  facts 
offered  are  really  part  of  the  same  continuous 
transaction.  In  the  notable  case  of  Hunter  v. 
State,  40  N.  J.  Law,  495,  538,  C.  J.  Beasley 
adopts  the  definition  of  Wharton,  Evidence  Sec. 
259,  that  **  the  res  gestae  are  the  circumstances 
which  are  the  undesigned  incidents  of  the 
litigated  act,  which  are  admissible  when  illustra- 
tive of  such  act.  These  incidents  may  be  sep- 
arated from  the  act  by  a  lapse  of  time  more  or 
less  appreciable Their  sole  distinguish- 
ing feature  is  that  they  should  be  the  necessary 
incidents  of  the  litigated  act ;  necessary  in  this 
sense,  that  they  are  part  of  the  immediate  prep- 
arations for,  or  emanations  of  such  act,  and  are 
not  produced  by  the  calculated  policy  of  the 
actors."  And  with  regard  to  declarations,  the 
rule  is  well  stated  in  21  Am.  and  Eng.  Ency.  of 
Law,  102,  that  if  they  *'are  made  under  such 
circumstances  as  will  raise  the  reasonable  pre- 
sumption that  they  are  the  spontaneous  utterances 
of  thought  created  by  or  springing  out  of  the 
transaction  itself,  and  so  soon  thereafter  as  to 
exclude  the  presumption  that  they  are  the  re- 
sult of  premeditation  and  design,  they  will  be 
admissible  as  part  of  the  res  gestae.*' 

Tried  by  either  of  these  tests  the  evidence 
offered  was  admissible.  The  most  specific  offer 
was  in  the  case  of  Dr.  Birney.  This  witness 
was  the  police  surgeon  of  the  district,  was  at  the 
polls  and  saw  part  at  least  of  the  occurrence.  He 
testified  that  while  he  was  at  the  door  outside  of 
the  shed  in  which  the  fight  took  place,  he  heard 
a  voice  inside,  which  he  recognized  as  that  of 
Gallagher,  the  injured  man,  saying  **the  coon 
did  it ;  "  that  when  Gallagher  was  brought  out 
of  the  shed  he  repeated  the  same  thing ;  and 
that  witness  followed  him  to  the  barber  shop 
where  he  was  carried,  on  the  other  side  of  the 
street  and  across  a  lot,  and  there  dressed  his 
wound.  Witness  was  then  asked  whether  Gal- 
lagher while  lying  on  the  floor  of  the  shop  had 
made  the  same  or  a  similar  declaration.  This 
was  excluded  as  too  remote.  The  interval  of 
time  from  the  stabbing  and  the  distance  of  the 
barber  shop  from  the  shed,  do  not  appear  with 
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exactness,  nor  are  they  material,  for  it  is  ap- 
parent that  they  were  not  great,  and  that  the 
continuity  of  the  events  was  not  broken.  The 
declarations  were  by  the  party  best  informed 
and  most  interested,  and  were  made  at  a  time 
and  place,  to  a  person,  and  under  circumstances, 
which  effectually  exclude  the  presumption  that 
they  were  the  result  of  premeditation  and  de- 
sign. If  such  declarations  were  in  fact  made  by 
Gallagher,  they  were  the  most  material  evidence 
in  the  case,  and  should  have  been  admitted. 
The  defence  renewed  the  same  offer  in  connec- 
tion with  other  Mritnesses.  It  was  error  to  ex- 
clude it. 

There  were  some  other  errors  of  less  import- 
ance which,  as  the  case  must  go  back  for  retrial, 
'should  be  noticed. 

The  offer  to  prove  that  police  officer  Gleason 
received  a  stab  or  had  his  clothes  cut  in  the  room 
at  that  time,  but  while  the  defendant  was  not 
there,  should  have  been  admitted.  The  testi- 
mony of  the  Commonwealth's  witnesses  was  to 
the  effect  that  the  prisoner  was  the  only  person 
there  who  had  a  knife,  and  the  testimony  offered 
tended  to  show  the  contrary. 

The  testimony  of  Franks  as  to  declarations 
by  Michael  Farrell  when  he  came  out  of  the  shed 
should  have  been  admitted.  Farrell  was  one  of 
the  three  witnesses  for  the  Commonwealth,  on 
whose  veracity  the  whole  case  rested.  The  offer 
was  to  show  that  immediately  after  the  occur- 
rence, before  he  had  time  for  premeditation  or 
design,  he  had  made  statements  entirely  incon- 
sistent with  his  testimony  at  the  trial.  The  offer 
tended  directly  to  impeach  his  credibility,  and 
therefore  was  not  only  admissible  but  important. 


The  language  of  the  charge  quoted  in  the 
tenth  assignment  of  error,  was  not  happily  cho- 
sen. The  expression, '« whatever  relevancy  they 
(the  declarations  as  to  who  did  the  stabbing) 
may  have  as  affecting  the  general  credibility  of 
some  of  the  witnesses,  yet  they  would  not  be  of 
potent  force  in  the  case  if  you  should  expressly 
find  from  the  other  evidence  affirmatively  that 
no  colored  man  was  in  the  room  at  the  time  or 
could  have  inflicted  the  wound,"  tended  to  di- 
vert the  minds  of  the  jury  from  the  weight  of 
the  declarations  on  the  credibility  of  witnesses 
for  the  Commonwealth,  which  was  the  pinch  of 
the  case.  As  already  said,  there  was  nothing 
left  to  inference  or  circumstantial  evidence.  If 
the  Commonwealth's  witnesses  were  to  be  be- 
lieved, the  prisoner's  guilt  was  directly  and  con- 
clusively proved.  But  if  it  were  shown  that  at 
the  time  of  the  occurrence  they  had  made  dec- 
larations which  required  the  jury  to  disbelieve, 
or  even  to  seriously  doubt  their  testimony  at  the 
trial,  then  there  was  no  case  at  all  against  the 
prisoner.  The  influence  of  the  alleged  declara- 
tions on  the  credibility  of  the  witnesses  was 
their  principal  importance. 

So  also  the  language  in  the  eleventh  assign- 
ment, in  refusing  to  discharge  the  jury,  that  to 
do  so,  ^*  would  do  a  wrong  and  defeat  the  ends 
of  justice,"  while  proper  enough  to  the  legal 
understanding,  was  likely  to  be  taken  by  the 
jury  as  a  strong,  if  not  a  binding,  direction 
to  them  that  it  was  their  duty  to  convict  the 
prisoner. 

Judgment  reversed,  and  venire  de  novo 
awarded. 

w.  D.  N. 
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g)Upreme  Court* 


Jnly.  '94,  90.  May  31,  1894. 

Commonwealth  v.  Vrooman. 

ConsHtuiional  law — Act  of  February  ^,  1870^ 
P.  Z.  14 — Insurance — Police  power — Four- 
teenth Amendment  to  Constitution  of  United 
States. 

The  business  of  insurance  against  loss  by  fire  is,  by 
reason  of  its  magnitude,  its  importance  to  property  own- 
ers and  the  nature  of  the  business,  a  proper  subject  for 
the  police  power  of  the  State. 

The  Act  of  February  4, 1870,  P.  L.  14,  prohibiting  any 
person  from  issuing  a  policy  or  making  a  contract  of  in- 
demnity against  loss  by  fire,  without  authority  expressly 
conferred  by  a  charter,  is  a  valid  exercise  of  the  police 
power.  It  does  not  prohibit,  but  regulates,  the  business ; 
it  excludes  no  one  from  exercising  it,  but  prescribes  a 
reasonable  preliminary  qualification,  necessary  for  all 
alike,  to  entitle  them  to  enter  into  the  business,  and  secures 
adequate  capital  at  the  beginning  and  State  supervision 
daring  the  continuance  of  the  business. 

[Sterrbtt,  C.  J.,  Green  and  Dean,  JJ.,  dissented.] 

The  fourteenth  amendment  of  the  Federal  Constitution 
is  aimed  at  discrimination  )jf  the  States  against  persons 
upon  whom  the  United  States  have  conferred  citizenship, 
and  is  intencled  to  protect  against  hostile  State  legislation 
privileges  and  immunities  of  citizens  of  the  Unit^  States 
as  distinguished  from  the  privileges  and  immunities  of 
the  citizens  of  the  States ;  as  the  Act  of  February  4, 
1870,  makes  no  distinction  between  the  citizens  of  this 
Stale  and  those  of  any  other,  or  between  classes  of  per- 
sons, ii  is  not  violative  of  the  fourteenth  amendment 

Appeal  of  the  Commonwealth  of  Pennsylva- 
nia from  the  judgment  of  the  Quarter  Sessions 
of  Philadelphia,  in  favor  of  Samuel  B.  Vrooman, 
defendant,  entered  upon  a  special  verdict. 

The  defendant  was  indicted  for  unlawfully  is- 
suing a  policy  of  insurance.  Plea,  "Not 
guilty." 

The  jury  returned  the  following  special  ver- 
dict:— 

"And  now,  to  wit,  March  20,  1894,  the  jury 
impanelled  and  duly  sworn  to  try  the  issue 
joined  in  above  case  between  the  Commonwealth 
of  Pennsylvania  and  Samuel  B.  Vrooman,  the 
defendant,  find  the  following  facts  and  present 
the  same  as  a  special  verdict  in  the  case : 

**  The  defendant  acting  for  himself,  and  as  at- 
tomey-in-fect  for  J.  K.  Cuming,  R.  H.  Foer- 
derer,  B.  J.  Woodward,  C.  A.  Furbush  and  J. 


Gibson  Mcllvain,  did  sign  and  issue  on  the 
twelfth  day  of  March,  Anno  Domini  one  thou- 
sand eight  himdred  and  ninety-four  (1894),  a 
certain  policy  of  insurance  and  contract  of 
guarantee  against  loss  by  fire  in  the  sum  of  one 
thousand  dollars  on  the  household  furniture  of 
James  G.  Kimball,  located  and  being  in  the 
County  of  Philadelphia  and  State  of  Pennsyl- 
vania, without  authority  expressly  conferred  by 
a  charter  of  incorporation  given  according  to 
law  April  12,  1894.*' 

The  Court,  Biddle,  J.,  entered  judgment 
upon  the  verdict  for  defendant,  and  delivered 
the  following  opinion: — 

"The  Act  of  February  4,  1870,  P.  L.  14,  en- 
titled 'An  Act  to  prevent  the  issue  of  unau- 
thorized  policies  of  insurance,'  provides  as  fol- 
lows: 

"  'Section  i.  That  it  shall  be  unlawful  for 
any  person,  partnership  or  association,  to  issue, 
sign,  seal,  or  in  any  manner  execute  any  policy 
of  insurance,  contract  or  guaranty,  against  loss 
by  fire  or  lightning,  without  authority  expressly 
conferred  by  a  charter  of  incorporation,  given 
according  to  law ;  and  every  such  policy,  con- 
tract or  guaranty,  hereafter  made,  executed  or 
issued,  shall  be  void. 

"'Section  2.  That  any  person  offending 
against  the  provisions  of  this  Act,  or  any  person 
who  shall  make,  execute  or  issue  any  policy  of 
insurance,  contract  or  guaranty,  against  loss  by 
fire  or  lightning,  without  being  so  authorized  by 
law,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof,  shall  pay  a  fine, 
not  exceeding  two  hundred  dollars,  to  the  Com- 
monwealth, and  the  costs  of  prosecution ;  one- 
half  of  said  fine  shall  be  for  the  use  of  the  in- 
former :  Provided,  That  nothing  herein  con- 
tained shall  apply  to  any  insurance  company 
authorized  by  the  laws  of  any  other  State  to  is- 
sue policies  and  effect  insurance  against  loss  by 
fire  or  lightning,  which  shall  have  complied  with 
the  laws  of  this  Commonwealth  with  respect  to 
foreign  insurance  companies." 

"  The  question  raised  here  is  whether  that 
Act  is  constitutional. 

"It  is  not  denied  that  the  Legislature  has  full 
power  to  regulate  and  control  this  whole  sub- 
ject, and  to  require  under  its  police  power  such 
supervision  as  will  effectually  protect  the  public. 
But  it  is  contended  that  they  have  no  right  to 
forbid  under  heavy  penalties  any  person,  part- 
nership or  association  from  performing  a  harm- 
less  act  while  such  power  is  freely  granted  to 
corporations. 

"The  privilege  to  insure  is  undoubtedly  of  ad- 
vantage to  the  community,  and  is  so  treated  in 
all  our  legislation.  Originally  it  was  entirely  in 
the  han(fi  of  individual  underwriters,  and  cer- 
tainly there  is  no  greater  instance  of  the  en- 
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croachment  of  corporate  power  than  this,  where 
they  have  not  only  acquired  all  the  rights  of  per 
sons,  partnerships  and  associations,  but  have  ab- 
solutely divested  th^  latter  from  the  power  of 
exercising  them.  And  even  foreign  corpora- 
tions are  allowed  to  engage  in  a  business  denied 
to  our  own  citizens.  That  no  citizen  can  agree 
to  indemnify  another  against  loss  by  fire,  is  cer 
tainly  a  most  startling  proposition.  The  most 
odious  species  of  monopoly  is  where  a  govern- 
ment grants  to  a  body  of  men  any  particular 
trade  or  business.  If  the  power  exists  the  Leg- 
islature could  grant  to  one  corporation  the  ex- 
clusive right  to  sell  dry  goods,  inflicting  penal- 
ties upon  anyone  who  interfered  with  it,  and 
thus  destroy  that  free  competition  which  is  the 
life  of  all  healthy  trade. 

''There  can  be  no  doubt  that  the  Common- 
wealth  may  prohibit  everyone  from  engaging  in 
a  trade  which  is  deleterious  to  the  community, 
and  it  was  on  this  ground  that  the  Slaughter 
House  Cases,  i6  Wall.  36,  and  the  Oleomarga- 
rine Cases,  in  Powell  v.  Penna.,  127  U.  S.  676, 
were  upheld  by  the  Supreme  Court  of  the  United 
States.  The  State  may  also  prohibit  certain 
kinds  of  business  by  individuals,  because  the 
public  convenience  demands  that  they  should  be 
carried  on  by  the  agents  of  the  government.  The 
carrying  of  the  mails  and  the  supply  of  gas  and 
water  under  the  public  streets  are  instances  of 
this.  See  New  Orleans  Gas  Company  v,  Louis- 
iana Light  Company,  115  U.  S.  650;  New  Or- 
leans Water  Works  Company  v»  Rivers,  115  U. 
S.  674.  But  the  business  engaged  in  must  be 
shown  either  by  the  common  law  or  by  appro 
priate  legislation  to  be  deleterious  or  from  ne 
cessity  governmental.  And  we  do  not  think  a 
case  can  be  found  in  which  a  State  law  granting 
a  monopoly  or  forbidding  a  business  was  not 
founded  on  some  necessity,  either  moral  or  gov- 
ern  mental. 

"In  the  Act  in  question,  there  is  nothing 
showing  that  insurance  issued  by  individual 
is  in  any  way  directly  or  indirectly  injur- 
ious. The  very  Act  itself  only  forbids  contracts 
of  indemnity  against  **  fire  and  lightning,"  while 
policies  of  insurance  on  lives,  accidents,  by  way 
of  guaranty,  marine,  against  storms,  tornadoes 
and  explosions,  are  left  free  to  everyone,  so  that 
it  must  be  something  prejudicial  to  the  com- 
munity, in  individuals  entering  into  contracts 
against  loss  by  fire  and  lightning  as  opposed  to 
other  contracts  of  insurance.  What  that  can  be, 
it  is  difficult  to  imagine.  If  carried  to  its  legiti- 
mate result,  it  would  probably  prevent  a  citizen 
from  erecting  a  lightning  rod  for  a  neighbor,  as 
being  a  guaranty  against  loss  from  lightning. 

"In  Dent  v.  WestVa.,  129  U.  S.  114,  Justice 
Field  says :  '  It  is  undoubtedly  the  right  of  every 
citizen  of  the  United  States  to  follow  any  lawful 


calling,  business  or  profession  he  maf  choose, 
subject  only  to  such  restrictions  as  are  imposed 
upon  all  persons  of  like  age,  sex  and  condition. 
This  right  may,  in  many  respects,  be  considered 
as  a  distinguishing  feature  of  our  republican  in- 
stitutions. Here,  all  vocations  are  open  to  every 
one  on  like  condition.  All  may  be  pursued  as 
sources  of  livelihood,  some  requiring  years  of 
study,  and  great  learning  for  their  successful 
prosecution.  The  interest,  or,  as  it  is  sometimes 
termed,  the  estate  acquired  in  them,  that  is,  the 
right  to  continue  their  prosecution,  is  often  of 
great  value  to  the  professors,  and  cannot  be 
taken  from  them  any  more  than  their  real  or 
personal  property  can  be  thus  taken.' 

"It  would  seem,  therefore,  that  this  law  is  ob- 
noxious to  the  fourteenth  amendment  of  the 
Constitution  of  the  United  States,  'that  no 
State  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States  nor  deny  to  any  person 
within  its  jurisdiction,  the  equal  protection  of 
the  laWs.'  It  also,  we  think,  comes  under  the 
ban  of  our  own  Constitution.  The  first  sectioa 
of  the  first  article  of  the  *  Bill  of  rights  *  de- 
clares, *  that  all  men  are  bom  equally  free  and 
independent,  and  have  certain  inherent  and  in- 
alienable rights,  among  which  are  those  of  en- 
joying and  defending  hfe  and  liberty,  of  acquir- 
ing, possessing  and  protecting  property  and 
reputation,  and  pursuing  their  own  happiness^*^ 

"In  Illinois  (see  Frorerz'.  People,  141  111.  171), 
the  Act  declaring  that,  '  it  shall  be  unlawful  for 
any  person,  company,  corporation  or  associa- 
tion now  engaged,  or  hereafter  to  be  epgaged  in 
any  mining  or  manufacturing  business  in  this 
State  to  engage  in  or  be  interested,  directly  or  in- 
directly, in  keeping  a  truck  store  or  in  controlling 
any  store,  shop  of  scheme  for  the  furnishing  sup- 
plies, tools,  clothing,  provisions  or  groceries,  to 
his,  its  or  their  employes  while-  so  engaged  in 
mining  or  manufacturing,'  and  imposing  a  pen- 
alty for  the  violation  of  the  Act,  without  placing 
similar  restrictions  upon  employes  engaged  in 
other  kinds  of  business,  was  held  unconstitu- 
tional as  *  depriving  persons  of  property  with- 
out due  process  of  law,'  the  Court  saying,  *  it  is 
impossible  under  that  power  (the  police  power) 
that  what  is  lawful  if  done  by  A.,  if  done  by  B., 
can  be  a  misdemeanor,  the  circumstances  and 
conditions  being  the  same.'  In  Godcharles  & 
Co.  V.  Wigeman,  113  Pa.  431,  the  Act  of  June 
29,  1 88 1,  commonly  known  as  the  *  Store 
Order  Act '  (P.  L.  147),  wasdenounced  by  our 
Supreme  Court  as  *  an  attempt  by  the  Legisla- 
ture to  do  what  in  this  country  cannot  be  done, 
that  is,  to  prevent  persons  who  are  sui/urts  from 
jnaking  their  own  contracts.' 

**The  insurance  against  loss  by  fire  is  a  mere 
contract  of  indemnity,  and  the  Legislature  has. 
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no  right,  we  think,  to  deprive  or  restrain  a  citi- 
zen from  obtaining  it  from  persons,  partnerships 
or  associations,  and  to  compel  him  to  secure  it 
alone  from  an  artificial  body,  the  members  of 
which  are  not  personally  liable  for  its  obliga- 
tions. Neither  have  they  the  right  to  make  it  a 
crime  in  him  to  sign  a  bond  of  indemnity  for 
the  protection  of  his  neighbor  if  they  allow  it 
to  be  done  by  a  corporation. 

**Wc  have  not  attempted  to  make  an  exhaustive 
examination  of  its  subject,  but  have  desired,  in 
giving  judgment  for  the  defendant  in  this  case, 
to  indicate  the  line  of  thought  which  has  induced 
us  to  do  so." 

The  Commonwealth  took  this  appeal,  assign- 
ing  as  error  that  the  Court  held  that  the  Act  of 
February  4,  1870,  P.  L.  14,  was  unconstitu- 
tional, and  in  entering  judgment  for  defendant. 
iV,  U.  Hensel,  attorney-general,  (with  him 
Gee.  S.  Graham f  district  attorney,  and  James 
A,  Stranahan^  deputy  attorney-general),  for  ap- 
pellant. 

The  Act  of  1870  has  made  the  business  of  in- 
surance a  franchise.  While  at  common  law  the 
right  to  insure  was  a  private  right,  a  State  may 
at  any  time  declare  any  business  to  be  a  fran- 
chise, open,  of  course,  to  all  citizens  upon  the 
same  conditions. 

California  v.  Pacific  Ry.  Co  ,  127  U.  S.  40. 
Atf y  Gen.  v,  Utica  Ins.  Co.,  2  John  Ch.  371. 
Same  v.  Same,  15  Johns.  358. 

The  Act  may  also  be  sustained  as  a  police 
regulation. 

Burdick  v.  People,  36  N.  E.  Rep.  948. 
Slaughter  House  Cases,  16  Wall.  36. 

The  State  derives  its  support  in  part  from  the 
taxation  of  the  franchise  it  has  created. 

Act  June  i,  1889,  P.  L.  433. 

The  State  may,  for  revenue  purposes,  lay  hold 
of  some  particular  traffic  as  a  franchise,  and 
though  it  must  grant  the  exercise  of  it  to  all  its 
citizens  who  may  comply  with  the  conditions, 
on  like  terms,  it  may  certainly  prescribe  that  be- 
fore they  exercise  it  they  must  associate  them- 
selves together  in  a  corporate  capacity  so  that 
persons  doing  business  with  them  may  have  the 
advantages  of  corporate  succession,  of  equal 
claim  upon  the  assets  of  the  corporation,  and  of 
the  visitation  of  the  Commonwealth. 

John  G.  Johnson^  for  appellee. 

Property  within  the  meaning  of  the  Constitu- 
tion includes  contracts  necessary  for  its  enjoy- 
ment, protection,  use  and  disposition. 

Braccville  Coal  Co.  z/.  People,  35  N.  E.  Rep.  62. 

Frorcr  v  The  People,  31  Id.  397. 

Slate  V.  Peel  Splint  Coal  Co.,  36  W.  Va.  802. 

Com*thv.  Perry,  155  Mass.  117. 

Hare  on  Const  Law,  357. 

Pfeoi^e  V,  Gillson,  109  N.  Y.  389. 


The  Act  of  1870  is  not  a  valid  exercise  of  the 
police  power ;  that  power  extends  to  the  protec- 
tion of  lives,  liberty,  limbs,  health,  comfort  and 
quiet  of  all  persons,  and  the  protection  of  all 
property  within  this  State. 

No  protection  of  public  health  or  morals,  and 
no  public  purpose,  can  be  furthered  by  legisla- 
tive discriminations  in  the  naatter  of  the  persons 
authorized  to  do  certain  acts,  certainly  not 
where  such  discriminations  do  not  involve  regu- 
lations, but  an  absolute  prohibition.  If  corpo- 
rations can  be  permitted  to  do  a  business  which 
is  forbidden  to  individuals,  why  may  there  not 
be  discriminations  between  corporations  them- 
selves, or  even  between  individuals  ? 

If  it  be  competent  to  forbid  individuals  ta 
transact  the  business  of  insurance,  why  is  it  not 
also  competent  for  the  Legislature  to  forbid  them 
from  transacting  the  business  of  loaning  money, 
or  of  manufacturing,  or  of  selling?  The  consti- 
tutional right  of  every  man  to  use  his  person  andi 
property  at  his  pleasure,  provided  he  does  not 
improperly  injure  his  neighbors,  or  the  Common- 
wealth, could  be  entirely  destroyed  by  legisla- 
tive enactments  preventing  him  from  the  pur- 
suit  first  of  one,  and  then  of  another,  avocation, 
until  he  would  be  debarred  from  all. 

Individuals  may  not  engage  in  the  business  of 
constructing,  and  operating,  railroads  or  turn- 
pikes, because  this  involves  the  exercise  of  the 
right  of  eminent  domain.  At  common  law, 
however,  they  may  manufacture,  may  sell,  and 
may  contract.  How  can  the  exercise  of  the  po- 
lice power  justify  the  Legislature  in  prohibiting 
them  from  doing  such  things  ? 

The  Act  of  1870  is  defective  in  that  its  title 
does  not  disclose  its  purpose,  viz.,  to  prevent  the 
transaction,  by  individuals,  of  a  business  ordin- 
arily  done  by  them.  How  is  such  purpose  of 
exclusion  intimated  by  an  announcement  of  one 

to  prevent  the  issue  of  unauthorized  policies 
of  insurance"?  The  Act  is  meant  not  to  pre- 
vent what  is  unauthorized  but  to  destroy  the 
authority.  The  title  intimates  an  intent  to  pre- 
vent what  is  already  without  authorization. 

October  i,  1894.  Williams,  J.  This  case 
raises  a  question  of  constitutional  law  that  does 
not  seem  to  have  been  decided  by  the  Courts  of 
this  State.  The  facts  are,  that  in  1870  the  Leg- 
islature passed  and  the  Governor  approved  ao 
Act,  entitled  "An  Act  to  prevent  the  issue  of 
unauthorized  policies  of  insurance."  Section 
first  made  it  unlawful  for  any  person,  partner- 
ship or  association,  to  issue  any  policy  of  insur- 
ance against  fire  without  authority  to  do  so, 
expressly  conferred  by  a  charter  of  incorporation 
given  according  to  law  ;  and  declared  all  poli- 
cies issued  without  such  authority  to  be  void. 
The  second  section  made  it  a  misdemeanor  to 
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issue  a  policy  of  insurance  against  loss  by  fire 
•without  the  authority  required  by  the  first  sec- 
tion. 

The  special  verdict  rendered  in  this  case  finds 
that  the  defendant  did  violate  the  Act  of  1870, 
hy  making  and  issuing  for  himself  and  others  a 
policy  against  loss  by  fire  in  the  year  1894,  with- 
out having  obtained  a  charter  of  incorporation 
authorizing  the  making  of  such  insurance. 

Upon  this  verdict,  the  learned  Judge  of  the 
Court  below  entered  a  judgment  in  favor  of  the 
defendant,  holding  that  the  Act  of  1870  was 
"void,  because  in  violation  of  the  Constitution  of 
the  United  States  and  of  this  State.  The  Com- 
monwealth appeals.  A  single  question  is  thus 
-presented,  viz.,  does  the  Act  of  1870  violate  the 
Constitution  of  either  the  United  States  or  this 
State  ?  The  learned  Judge  held  that  the  four- 
teenth amendment  to  the  Constitution  of  the 
United  States  was  infringed  by  the  Act  of  1870. 
This  amendment  declares  that  "  no  State  shall 
make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  Uni- 
ted States,  nor  deny  to  any  within  its  jurisdic- 
tion the  equal  protection  of  the  laws."  * 

The  purpose  and  effect  of  this  amendment 
liave  been  discussed  and  declared  by  the  United 
States  Courts  in  many  cases,  and  there  ought  to 
be  no  doubt  upon  the  subject  at  this  time.  It 
was  aimed  at  discriminations  made  or  attenapted 
hy  the  laws  of  any  of  the  States  against  persons 
«upon  whom  the  laws  of  the  United  States  con- 
ferred the  rights  and  privileges  of  citizenship. 
Such  discriminations,  whether  directed  against 
persons  of  a  particular  race  or  color,  resident 
within  the  State,  or  against  persons  resident  in 
other  States,  are  forbidden  by  the  fourteenth 
amendment.  But  the  proper  exercise  of  the 
police  power  by  the  several  States  is  not  within 
the  intent  or  the  letter  of  the  amendment.  Pow- 
ell V.  Pennsylvania,  127  U.  S.  678.  On  the 
other  hand,  its  purpose  was  declared  in  the 
Slaughter  House  Cases,  16  Wall.  36,  to  be,  to 
protect,  **  against  the  hostile  legislasion  of  the 
States,  the  privileges  and  immunites  of  citizens 
of  the  United  States  as  distinguished  from  the 
privileges  and  immunities  of  citizens  of  the 
States.'* 

The  Act  of  1870  strikes  at  no  privilege  of  cit- 
izenship of  the  United  States  as  distinguished 
from  the  privileges  of  citizenship  of  Pennsylva- 
nia. It  does  not  attempt  to  draw  a  line  between 
citizens  of  this  State  and  citizens  of  other  States. 
It  is,  therefore,  in  no  sense  a  violation  of  the 
fourteenth  amendment  of  the  Constitution  of 
the  United  States,  and  this  branch  of  the  discus- 
sion may  be  properly  dropped  at  this  point,  and 
our  attention  confined  to  the  other,  viz.,  is  the 
Act  of  1870  a  violation  of  the  first  section  of  the 
jBill  of  Rights  in  the  Constitution  of  this  State? 


That  section  affirms,  that  "  All  men  are  bom 
equally  free  and  independent,  and  have  ceruin 
inherent  and  inalienable  rights,  among  which  are 
those  of    ...    .     acquiring,  ix)ssessing  and 
protecting    property  and    reputation."      The 
methods  by  which  this  right  to  acquire  property 
is  asserted  and  exercised  are,  however,  and  have 
been  since  organized  government  began  among 
men,  subject  to  regulation  by  law.    The  power 
of  government  thus  brought  into  service  is  known 
as  the  police  power.     If  the  Act  of  1870  is  a 
valid  exercise  of  the  police  power  then  no  con- 
stitutional right  is  invaded,  but  the   mode  in 
which  the  right  guaranteed  by  the  first  section  of 
the  Bill  of  Rights  may  be  exercised  consistently 
with  the  best  good  of  the  greatest  number,  is  reg- 
ulated and  prescribed. 

The  general  character  of  the  police  power  is 
well  understood,  although  neither  the  text  books 
nor  decided  cases  have  yet  given  us  an  adequate 
definition  of  it.     Little  more  has  been  attempted 
by  the  Courts  of  this  country,  than  to  determine 
that  a  particular  subject  does  or  does  not  fall 
within  the  range  of  this  power.     An  illustration 
is  afforded  by  the  Beer  Company  v.  Massachu- 
setts, 97  U.  S.  25,  in  which  this  language  was 
used  :  **  However  difficult  it  may  be  to  render  a 
satisfactory  definition  of  it  (the  police   power) 
there  seems  to  be  no  doubt  that  it  does  extend 
to  the  protection  of  the  lives,  health  and  property 
of  the  citizens,  and  to  the  preservation  of  good 
order  and  the  public  morals.''     Blackstone,  in 
his  "Commentaries,"   vol.  4,  p.  162,    describes 
this  power  as  the  power  of  "  public  police  and 
economy,**  by  which  the  internal  regulation  and 
good  order  of  the  State  is  secured,  and  individual 
citizens,  like  the  members  of  a  well-ordered  fam- 
ily, are  made  to  conform  their  conduct  to  the 
rules  of  propriety,  good  neighborhood  and  good 
manners.     It  is,  therefore,  a  power  inherent  in 
all  forms  of  government.    Its  exercise  may  be 
limited  by  the  frame  or  constitution  of  a  partic- 
ular government,  but  its  natural  limitations,  in 
the  absence  of  a  written  Constitution,  are  found 
in  the  situation  and  necessities  of  the  State,  and 
these  must  be  judged  of  in  the  first  instance  by 
the  government  itself.  It  corresponds  to  the  right 
of  self-preservation  in  the  individual.    When  the 
dangers  that  threaten  the  State  come  from  with- 
out, the  right  of  self-preservation  is  exercised  in 
gathering  armies  and  the  means  of  public  defence. 
When  the  dangers  arise  within  the  State,  self- 
preservation  requires  their  suppression.      This  is 
accomplished  by  the  exercise    of   the     police 
power  which  deals  with  all  forms  of  disorder, 
and  provides  for  the  public  welfare,  and  the  pro- 
tection of  citizens  against  the  violence  and  the 
fraudulent  conduct  of  each  other. 

Now,  the  question  whether  any  particular  sub- 
ject is  so  related  to  the  public  good  as  to  justify 
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the  exercise  of  this  power  in  its  control,  is  one 
for  the  determination,  in  the  first  instance,  of 
the  law-making  branch  of  the  government.  In 
disposing  of  it,  the  Legislature  is  subject  to  no 
limitations  except,  such  as  the  Constitution  of 
the  State  may  impose.  Within  the  lines  set  by 
constitutional  provisions  the  power  of  the  Legis- 
lature is  practically  absolute ;  but  if  it  is  alleged 
that  a  given  police  regulation  violates  the  funda- 
mental law,  a  question  is  raised  for  the  determina- 
tion of  the  Courts,  whose  duty  it  is  to  apply  the 
constitutional  tests  and  adjudge  the  law  to  be 
void  if  it  is  in  conflict  with  them.  In  this  case, 
we  are  to  apply  the  first  section  of  the  Bill  of 
Rights  to  the  Act  of  1870,  in  order  to  determine 
wheiher  it  can  be  enforced.  If  the  Act  denies 
the  inherent  and  inalienable  right  of  the  citizen 
to  acquire,  possess  and  protect  property,  which 
is  asserted  by  this  section  of  the  Bill  of  Rights, 
then  the  judgment  of  the  Court  below  was  right, 
and  this  appeal  should  be  dismissed ;  but  if  this 
right  is  not  denied,  and  the  effect  of  the  Act  of 
1870  is  merely  to  regulate  its  exercise,  then  the 
judgment  should  be  reversed,  and  the  defendant 
should  suffer  the  penalty  of  the  law  he  has  dis- 
regarded. 

Before  entering  upon  this  question  three  pre- 
liminary observations  should  be  made  :  First, 
we  must  remember  that  the  legal  presumption  is 
in  favor  of  the  constitutionality  of  the  Act  be- 
cause it  expresses  the  judgment  of  the  legislative 
branch  of  the  government  upon  that  question. 
The  Legislature  has  considered  the  question  and 
passed  upon  it  and  this  makes  a  prima  facie  case 
in  favor  of  the  law.  We  observe  in  the  next 
place  that  this  question  is  to  be  considered  upon 
the  state  of  the  law  as  it  is  when  the  question  is 
raised.  Since  1870  the  Constitution  of  the  State 
has  been  remodelled  and  many  of  its  new  pro- 
visions have  been  enforced  by  suitable  legisla- 
tion. Our  question  is  not,  therefore,  whether 
the  Act  of  1870  was  valid  under  the  Constitu- 
tion as  it  then  stood,  but  whether  it  was  valid 
when  its  provisions  were  invoked  against  the  de- 
fendant in  1894.  Our  third  observation  is  that 
the  question  is  not  controlled  by  common  law 
maxims.  The  police  power  milist  necessarily  en- 
large its  range  as  business  expands  and  society 
develops.  The  proper  office  of  statutes  is  to 
remedy  the  defects  and  modify  the  operation  of 
common  law  rules  to  meet  changed  conditions 
in  society  and  increased  volume  and  improved 
methods  in  business. 

We  come  now  to  inquire  whether  the  business 
of  insurance  against  loss  by  fire,  is,  at  the  present 
time  a  proper  subject  for  the  exercise  of  the  police 
power  of  the  State  ?  In  examining  this  question 
it  is  important  to  know  something  about  the 
magnitude  of  the  business.  The  report  of  the 
insurance  commissioner^  appointed  under  the 


laws  of  the  Slate,  covering  the  transactions  of  the 
year  1892,  shows  that  risks  were  written  in  Penn- 
sylvania during  that  year  as  follows : — 
By  stock  companies  of  Pennsyl- 
vania amounting  to     .         .       $286,584,025 
By  stock  companies    of   other 

States,     ....  412,489,25^ 

By  stock  U.  S.  branches  foreign 

companies,  .         .  248,407,45a 

By  mutual  companies  of  Penn- 
sylvania,        .         .  137,328,820 


$1,084,809,544 
making  the  enormous  total  of  one  billion  and. 
nearly  eighty-five  millions  of  dollars. 

The  losses  paid  in  the  same  year,  as  shown  by 
the  same  report,  amounted  to  nearly  seven  and 
one-quarter  millions  of  dollars.  The  total  capi- 
tal employed  in  the  business  of  fire  insurance  ia 
this  State  during  the  year  was  nearly  two  hun- 
dred and  sixteen  and  one-lialf  millions  of  dollars. 
The  premiums  paid  by  the  insured  fell  a  little 
short  of  twelve  millions  of  dollars. 

Let  us  consider  next  the  nature  of  the  busi« 
ness.  It  is  not  like  the  sale  of  commodities  for 
a  present  equivalent  in  value,  but  it  is  the  pur- 
chase of  indemnity  against  the  risk  of  loss  by  fire 
that  npay  happen  at  any  time,  and  may  not  hap- 
pen at  all.  The  conditions  necessary  to  the 
business  of  insurance  are  :  a,  the  existence  of  a 
known  danger  to  which  all  property  owners  are 
exposed,  and  against  which  they  can  not  effectu- 
ally protect  themselves;  b^  the  strong  proba- 
bility that  loss  from  this  danger  will  fall  upon  but 
few  of  those  who  are  exposed  to  it ;  r,  the  cer- 
tainty that  when  the  loss  happens  it  will  fall  so 
heavily  on  those  to  whom  it  comes  as  to  make 
pecuniary  indemnity  a  matter  of  great  import- 
ance ;  //,  some  knowledge  of  the  relative  value 
of  the  property  annually  destroyed  by  fire  to 
serve  as  a  basis  for  calculating  the  risk  assumed 
by  the  insurer,  and  the  amount  of  premium  re- 
quired to  enable  the  insurer  to  meet  losses  and 
expenses,  and  secure  a  fair  return  for  the  capital 
employed. 

In  view  of  the  magnitude  and  the  nature  of 
the  insurance  business  it  is  apparent  that  the 
public  is  largely  interested  in  all  that  relates  to 
it.  The  security  of  policy  holders  requires, 
first,  permanency  in  the  custodian  of  the  funds 
gathered  from  them,  and  on  which  their  indem- 
nity, in  case  of  loss,  depends;  second,  an  honest 
and  competent  administration  of  these  funds; 
third,  restraint  against  the  division  of  the  profits 
of  the  business  whenever  such  division  would 
injuriously  affect  the  security  of  policy  holders. 

How  arethesesafeguardsto  be  obtained  ?  There 
is  but  one  way  in  which  they  can  be  obtained, 
and  that  is  by  means  of  general  laws  regulating 
the  insurance  business. 
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Corporations  derive  their  existence  from  the 
State,  and  hold  their  franchises  subject  to  legis- 
lative control.  They  are  subject  to  the  visita- 
torial power  of  the  Commonwealth,  and  they 
may  be,  and  are  in  fact,  required  to  lay  open 
before  the  several  departments  of  State  govern- 
ment, and  before  the  public,  the  character  and 
extent  of  their  business,  the  profits  realized,  the 
dividends  declared,  and  the  investments  made. 
The  legality  and  business  value  of  the  methods, 
the  economy  and  financial  strength  of  the  man- 
agement, and  the  value  of  the  security  provided 
for  the  holders  of  policies  in  any  given  company, 
are  therefore  subjects  upon  which  the  proper 
State  officers  may  be  thoroughly  informed,  and 
which  the  public  may  investigate  at  will.  Pri- 
vate individuals  are  not  subject  to  the  same  visi- 
tatorial power.  They  can  not  ordinarily  be 
compelled  to  disclose  their  business  methods, 
their  financial  condition,  or  the  character  of  their 
investments.  They  can  not  be  restricted  in  the 
use  of  either  their  capital  or  their  profits  as  cor- 
porations may  be.  Those  who  deal  with  them 
must  trust  more  to  their  personal  integrity  than 
the  common  experience  shows  to  be  safe.  The 
State  can  compel  a  fair  measure  of  fidelity  in  the 
management  of  these  vast  sums,  and  provide  for 
the  safety  of  the  insured  when,  and  only  when, 
the  business  is  in  the  hands  of  corporations. 

In  the  next  place  it  is  important  to  consider 
what  may  be  described  as  the  trend  of  modem 
legislation  on  this  subject.  The  States  of  the 
Union  have  severally  entered  upon  legislation 
regulating  insurance.  In  each  an  insurance  de- 
partment of  the  State  government  has  been  or- 
ganized. A  general  supervision  and  control  of 
insurance  companies  has  been  assumed  by  the 
States,  and  exercised  through  the  insurance 
department. 

In  our  own  State  this  system  of  legislation  be- 
gan as  early  as  1810,  and  it  has  grown  in  bulk 
and  importance  with  the  growth  of  business  and 
the  development  of  the  resources  of  the  State. 
It  fixes  the  minimum  of  actual  capital  necessary 
to  the  organization  of  a  corporation  for  insur- 
ance against  fire,  on  the  stock  plan,  at  one  hun- 
dred thousand  dollars.  It  provides  for  a  reserve 
fund  for  the  security  of  policy  holders.  It  pro- 
hibits the  division  of  profits  in  dividends  to  the 
injury  of  the  reserve  fund.  It  regulates  the  form 
of  policy,  and  requires  the  application  to  be  at- 
tached to,  or  made  part  of,  the  policy.  It  re- 
quires each  company  to  submit  detailed  state- 
ments of  the  business  done,  of  its  assets  and 
liabilities,  and  to  show  its  financial  condition. 
It  requires  companies  organized  under  the  laws 
of  other  States  or  countries  to  make  certain  de- 
posits in  this  State  to  secure  those  who  are  in- 
sured by  them,  and  to  appoint  some  suitable 
agent  on  whom  process  may  be  served  in  actions 


brought  against  them.  These  regulations  have 
been  made  from  time  to  time  as  their  importance 
has  been  felt  by  the  public.  They  are  all  easy 
of  enforcement  against  corporations.  Some  of 
them  cannot  be  enforced  against  private  persons 
or  partnerships.  As  matter  of  fact  the  busi- 
ness has  for  many  years  been  left  to  the  corpor- 
ations, and  regulations  made  to  a£fect  corpora- 
tions have  therefore  met  fully  the  public  need. 

At  this  time,  however,  private  capital  is  seeking 
employment  in  this  field,  and  it  signalizes  its  en- 
try upon  the  field  by  a  denial  of  the  power  of 
the  State  over  it.  This  question  has  been  raised 
by  the  corporations  of  other  States,  but  I  recall 
no  case  in  which  it  has  been  raised  by  indivi- 
duals. In  Doyle  v.  The  Continental  Insurance 
Company,  94  U.  S.  S35>  the  Supreme  Court  of 
the  United  States  stated  the  general  rule  thus, 
*«A  State  has  the  right  to  impose  conditions  not 
in  conflict  with  the  Constitution  of  the  United 
States  on  the  doing  of  insurance  business  within 
its  territory  by  an  insurance  company  chartered 
by  another  State,  or  to  exclude  it  altogether." 

It  would  seem  to  follow  logically  that  the 
State  might  require  all  persons  desiring  to  enter 
upon  the  business  to  comply  with  the  same  con- 
ditions and,  if  necessary,  to  obtain  a  charter  of 
incorporation  in  order  to  such  compliance. 

An  effort  is  made  to  distinguish  between  regula- 
don  and  prohibition^  and  to  hold  that  the  Act  of 
1870  is  a  prohibition  operating  upon  all  natural 
persons  for  the  benefit  of  corporations  who  are 
thus  given  an  oppressive  monopoly  of  the  busi- 
ness of  insurance  against  fire.  But  the  prohibit 
tion  is  only  such  as  is  necessary  tc^give  effect  to 
the  regulation  which  the  Act  prescribes.  The 
Act  implies  a  declaration  by  the  Legislature  that 
the  business  of  insurance  against  fire  affects  so 
many  persons,  and  involves  such  large  sums  of 
money,  as  to  make  it  necessary  for  the  public 
protection  that  it  be  subjected  to  the  supervision 
and  control  of  the  government ;  that  the  super- 
vision required  is  such  as  private  persons  cannot 
be  compelled  to  submit  their  business  conduct 
to ;  and  then  expressly  declares  that  all  persons 
desiring  to  embark  in  the  business  must  procure 
a  charter  of  incorporation  for  that  purpose  be- 
cause corporations  are  subject  to  the  supervision 
and  control  of  the  State  that  creates  them. 
This  is  regulative.  It  directs  the  business  into 
the  only  channel  that  admits  the  necessary  meas- 
ure of  control,  and  it  necessarily  prohibits  the 
business  outside  that  channel. 

The  traffic  in  intoxicating  drinks  is  regulated 
by  law ;  but  the  regulation  prohibits  absolutely 
all  persons  from  engaging  in  it  unless  they  have 
first  secured  the  permission  ot  the  State  by  ob- 
taining a  license  under  the  law.  Here»  as  in 
the  Act  of  1870,  we  find  permission  to  those 
who  comply  with  the  regulation,  and  prohibition 
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to  those  who  dp  not.  The  practice  of  medicine, 
the  sale  of  drugs,  and  many  other  sorts  of  busi- 
nesses are  regulated  by  law ;  but  the  regulation 
would  be  without  effect  if  it  did  not  include  a 
prohibition  directed  against  those  not  qualified, 
and  enforce  it  with  suitable  penalties.  The  po- 
lice power  of  a  State  may  be  exerted  for  the 
complete  or  the  partial  control  of  a  given  busi- 
ness. It  may  prohibit  it  absolutely  to  all  persons 
for  the  purpose  of  suppression.  It  may  permit 
it  to  some  persons  and  under  certain  restrictions 
in  order  to  secure  control  over  it  and  hold  it 
within  proper  bounds,  Stone  v,  Mississippi,  loi 
U.  S.  814.  The  Sunday  laws,  the  laws  against 
gambling,  against  lotteries,  against  disorderly 
houses,  the  sale  of  liquors,  the  sale  of  oleomar- 
garine, the  sale  of  drugs,  and  many  similar  laws 
afford  instances  of  the  exercise  of  the  police 
power  for  the  complete  suppression  of  a  given 
line  of  employment,  or  for  its  restriction  and 
control. 

The  Act  of  1870  belongs  to  the  latter  class. 
It  does  not  prohibit  the  business  of  insurance 
but  regulates  it.  It  says  to  all  persons  interested, 
"If  you  wish  to  embark  in  this  business  you 
must  secure  a  charter  of  incorporation  so  as  to 
subject  your  business  to  the  visitatorial  power  of 
the  State.  If  you  will  not  do  this  you  must  not 
engage  in  insurance  against  fire  at  all."  This  is 
not  prohibition  of  the  business,  for  the  business 
is  distinctly  authorized.  It  is  an  effort  to  bring 
it  under  State  supervision  and  control,  by  re- 
quiring all  who  wish  to  enter  the  business  to  put 
themselves  in  a  position  where  the  insurance 
legislation  of  the  State  will  reach  them,  and  the 
Insurance  Department  of  the  State  can  super- 
vise their  business,  and  compel  observance  of 
the  law. 

Without  going  further  into  the  discussion,  we 
may  now  state  our  conclusions  applicable  to  the 
case  before  us. 

First.  The  business  of  insurance  against  loss 
by  fire  is,  by  reason  of  its  magnitude,  its  import- 
ance to  property  owners,  and  the  nature  of  the 
business,  a  proper  subject  for  the  exercise  of  the 
police  power  of  the  State. 

Second.  The  Act  of  1870  is  a  valid  exercise 
of  the  police  power.  It  does  not  prohibit  but 
regulates  the  business.  It  excludes  no  one  from 
engaging  in  it,  but  prescribes  the  preliminary 
qualification  necessary  for  all  alike,  to  entitle 
them  to  enter  the  business. 

Third.  The  qualification  is  reasonable.  It  is 
open  to  all  under  general  laws.  It  is  not  bur- 
densome. Its  only  effect  is  to  secure  adequate 
capital  at  the  beginning,  and  State  supervision 
daring  the  continuance  of  the  business. 

Fourth.  Upon  the  special  verdict  judgment 
should  have  been  entered  in  favor  of  the  Com- 
monwealth, and  sentence  should  have  been  pro- 


nounced under  the  Act  of  1870.  That  this  may 
now  be  done  the  judgment  is  reversed,  the 
record  remitted,  and  a  procedendo  awarded. 

Eo  die.  DcAN,  J.,  dissenting.  The  Act 
of  4th  February,  1870,  declares  it  to  be 
a  misdemeanor  for  any  person  to  issue  a  policy 
of  insurance  against  loss  by  fire  or  lightning, 
without  authority  being  expressly  conferred  so 
to  do,  by  a  charter  of  incorporation  issued  ac- 
cording to  law. 

The  defendant,  on  12th  March,  1894,  issued 
a  policy  to  James  G.  Kimball  in  the  sum  of 
$1,000,  indemnifying  him  against  loss  by  fire  on 
his  household  furniture  contained  in  his  dwelling 
house  in  Philadelphia,  without  authority  ex- 
pressly conferred  by  an  act  of  incorporation. 
For  so  doing,  he  was  indicted  and  tried  March 
20,  1894.  There  was  no  dispute  as  to  the  facts, 
and  the  jury,  in  a  special  verdict,  found  them 
as  stated.  The  Court,  being  of  opinion  the  Act 
was  unconstitutional,  entered  judgment  on  the 
verdict  for  <iefendant,  and  thereupon  the  Com- 
monwealth appealed. 

Unquestionably,  the  Legislature  has  the  au- 
thority to  enact  any  law  not  in  conflict  with  the 
Constitution  of  the  State  or  the  United  States. 
The  right  to  limit  the  transaction  of  the  business 
of  fire  insurance  to  incorporated  associations,  is 
not,  in  express  terms,  forbidden.  But  the  right 
of  natural  persons  to  make  contracts  of  indem- 
nity against  loss  by  fire  or  shipwreck  was,  for  cen- 
turies, before  the  adoption  of  the  Constitution, 
a  common  law  right.  All  the  authorities,  with- 
out a  single  exception,  hold,  that  under  the  con- 
stitutionaJ  right  to  ^icquire,  possess  and  protect 
property,  there  is,  necessarily,  included  the 
right  to  make  reasonable  contracts  concerning  it, 
which  contracts  are  protected  by  the  Constitu- 
tion. 

In  this,  all  agree.  And  all  agree,  further, 
that  the  Legislature  may,  in  the  exercise  of  its 
police  power,  absolutely  forbid  contracts  which 
areinimical  to  public  interests;  and,  second,  may 
adopt  suitable  regulations  of  contracts  for  the 
protection  of  the  public. 

The  business  of  fire  insurance  being  one 
which,  from  its  nature,  involves  contracts  with 
large  numbers  of  persons  in  all  parts  of  the  Com- 
monwealth, who  have  not  the  opportunities  of 
gaining  the  information  necessary  to  intelligent 
bargaining,  for  their  better  security,  the  Legis- 
lature may  make  such  regulations,  as  will  protect 
them  against  fraud  or  imposition.  It  may  re- 
quire that'  all  who  desire  to  transact  business 
with  the  public  shall  take  out  a  license,  shall 
make  frequent  reports  of  their  financial  condi- 
tion  ;  have  fixed  places  of  business  where  service 
of  process  can  be  had  on  them ;  that  they  shall 
deposit  with  the  treasurer  or  other  ofl&cer  of  the 
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Commonwealth,  bonds  or  other  securities,  in 
sufficient  amount  to  guarantee  those  with  whom 
they  contract,  against  loss.  And,  generally, 
may  make  all  reasonable  rules  for  the  regulation 
of  such  business.  But  can  the  Legislature  abso- 
lutely forbid  the  making  of  such  a  bontract  by 
individuals,  and  confer  oq  corporations  a  mono- 
poly of  such  business? 

Is  the  business  of  fire  insurance  deleterious  to 
the  public  ?  If  so,  the  Legislature  may  abso- 
lutely prohibit  it.  But  no  one  contends  that  it 
is.  On  the  contrary,  it  is  admitted  it  is  to  the 
advantage  of  the  public.  The  Legislature  ad- 
mits this  by  expressly  authorizing  artificial  per- 
sons to  conduct  it.  If  such  contracts  be  not  in- 
jurious to  the  public,  and  may  not  be  altogether 
prohibited,  then  where  is  the  authority  to  pro- 
hibit one  class,  natural  persons,  from  entering 
into  them,  and  especially  empowering  another 
and  numerically  a  very  much  smaller  class,  arti- 
ficial persons,  to  make  them  ?  In  so  doing,  the 
State  grants  a  monopoly  in  a  particular  business 
to  a  particular  class. 

As  is  said  in  substance  in  the  Slaughter 
House  Cases,  i6  Wall.  102 ;  19th  Pickering,  54; 
13th  Allen,  372;  and  many  other  cases,  "All 
such  grants  relating  to  any  known  trade  or  man- 
ufacture, have  been  held  by  all  the  Judges  of 
England,  to  be  void  at  common  law,  as  destroy- 
ing the  freedom  of  trade,  discouraging  labor  and 
industry,  restraining  persons  from  getting  an 
honest  livelihood,  and  putting  it  in  the  power  of 
the  grantees  to  enhance  the  price  of  commodi- 
ties." 

A  contract  of  indemnity  against  loss  by  fire, 
being  a  common  law  right,  it  cannot,  by  legis- 
lative grant,  be  monopolized  by  a  small  class, 
unless  it  has  become  of  such  public  concern  as 
requires  its  exercise  by  the  State  or  by  a  corpor- 
ation to  whom  the  State's  power  is  immediately 
delegated.  It  may  be  admitted,  that  the  busi- 
ness of  constructing  and  operating  public  high- 
ways for  the  carriage  of  goods  and  travelers,  is 
exclusively  in  the  State,  and  is  of  such  immediate 
public  interest,  that  it  can  be  transacted  only  by 
the  State  and  such  corporations  as  the  State  may 
specially  authorize.  But,  to  carry  on  this  busi- 
ness at  all,  involves  a  right  of  eminent  domain, 
which  the  State  alone  can  exercise  or  grant,  and 
therefore  it  ought  not  to  be  exercised  by  private 
individuals.  There  is  not,  and  never  was,  a  right 
in  the  individual  to  take  private  property  for  the 
construction  and  operation  of  a  public  highway, 
on  which  to  conduct  for  profit  the  business  of 
transportation ;  but  there  never  was  a  time  that 
the  individual  had  not  the  right  to  make  a  con- 
tract to  indemnify  his  fellow  against  loss  by  fire. 
This  Act  is  not  obnoxious  to  the  Constitution  not 
because  it  authorizes  corporations  to  insure  against 
fire,  but  because  it  prohibits  individuals  doing  a 


Uke  business.  It  grants  a  monopoly  of  a  particu- 
lar business  to  a  particular  class ;  prohibits  all 
others  from  engaging  in  it.  This  the  Legisla- 
ture may,  in  the  exercise  of  its  police  power,  in 
some  cases,  do.  It  may  declare  that  females 
shall  not  be  employed  in  some  avocations ;  that 
children  under  a  certain  age  shall  not  be  em- 
ployed in  mines  or  factories ;  that  none  but  men 
of  good  repute  shall  sell  liquor  by  retail ;  and  the 
wisdom  of  such  legislation  is  not  a  question 
which  the  Courts  can  consider;  for  it  is  adapted 
to  promote  the  health,  morals  and  good  order  of 
the  public. 

That  in  some  of  the  States,  the  Legislature 
has  restricted  the  business  of  banking  to  corpora- 
tions, has  no  analogy  to  the  case  in  hand.    The 
banking  intended  to  be  restricted  by  the  New 
York  Act,  was  issuing  of  notes,  receiving  of  de- 
posits and  discounting.     In  People  v,  Utica  Ins. 
Co.,  15  Johns,  358,  and  Bristol  v.  Barker,  14 
Johns,  205,  it  was  held  that  the  Act  was  only  a 
restraining  and  regulating  Act,  applying  to  asso- 
ciations of  individuals;  that  as  to  them,  to  do  a 
banking  business  they  must  have  corporate  au- 
thority.    That  an  individual  was  not  prohibited 
from  doing  a  banking  business,  except  as  to  is- 
suing bank  notes.      It  has  always  been  held  to 
be  within  the  police  power  of  the  Legislature,  to 
restrict  the  issuing  of  notes  intended  to  pass  as 
money,  to  corporations.     It  is  a  matter  which 
concerns  the  entire  public,  who  have  no  oppor- 
tunity in  the  hurry  of  e very-day  business  trans- 
actions of  life,  to  ascertain  the  value  of  the  pro- 
mise which  is  tendered  as  money.     But  in  a  con- 
tract of  indemnity,  why  should  not  the  citizen 
make  his  contract  when  and  where  the  price  and 
security  suits  him  best  ?    Why  should  the  Legis- 
lature take  from  the  whole  people  their  common 
law  right  of  contract  for  insurance,  and  grant  it 
to  a  particular  class?    Where  is  there  the  sem- 
blance of  the  constitutional  exercise  of  the  police 
j)ower  in    this?    Under   the  Corporation  Act 
of  1874,  and  supplements,  corporations  for  al- 
most every  business  are  authorized,  such  as  sup- 
plying ice,  printing  and  publishing,  conducting 
hotels,   drove-yards,   livery-stables,  lumbering, 
quarrying,  mining,  brewing,  distilling,  improve- 
ment and  sale  of  real  estate.     In   fact,  almost 
every  kind  of  business  can  be  transacted  by  in- 
corporated companies.     All  conceiii  the  public. 
If  this  Act  be  constitutional,  the  Legislature  can 
prohibit  the   transaction  of  any  business,    not 
conducted  by  corporations  under  the    Act  of 
1874,  and  under  the  pain  of  imprisonment  for- 
bid the  individual  engaging  in  any  business  what- 
ever. 

It  is  paternalism  to  assume,  that  citizens  are 
incapable  of  prudently  contracting  with  refer- 
ence to  their  property  without  an  express  grant 
of  the  State  in  the  shape  of  corporate  franchise. 
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to  one  of  the  contracting  parties.  It  is  an  as- 
sumption that  the  citizen  is  a  child,  needing  the 
tuteistge  and  protection  of  the  Legislature  in  the 
ordinary  affairs  of  business  life.  Or  else,  it  is  a 
spedcs  of  tyranny  in  government  like  that  of 
Turkey,  where  the  rights  to  produce,  manufac- 
ture and  trade,  are  all  the  subject  of  grant  from 
the  Suhan. 

If  the  exercise  of  the  right  of  contract  to  in- 
demnify be  injurious  to  the  public,  then  it  ought 
to  be  prohibited;  if  beneficial,  it  ought  not  to  be 
monopolized  by  a  few.. 


guardian,  and  the  husband  of  a  residuary  legatee,  and  an- 
other was  a  residuary  legatee,  gave  him  up  without  con- 
test: 

Heldt  W.  did  not  thereby  lose  his  legacy,  as  by 
''attempt''  the  testator  did  not  mean  any  unsuccessful 
attempt  to  withdraw  the  child  from  the  executor;  and  a 
sunender  as  the  result  of  a  correspondence  was  evidently 
not  within  his  contemplation,  and  the  executors  could 
not  by  their  surrender  of  him  deprive  the  child  of  hb 
legacy. 

A.  left  to  B.  a  sum  in  trust  to  pay  over  the  income,  or 
so  much  of  it  *'a8  my  executors  may  deem  sufficient  to 
maintain  and  educate  my  grandson,  W.  .  .  .  until  he 
shall  arrive  at  the  age  of  twenty-five  years,"  and  after 


The  rule  to  be  educed  from  Bi:^dd  V,    New  |  that  time  to  pay  the  income  directly  to  W.  for  life,  with  a 
York,  143  U.   S.,  528,  the  Elevator  Cases;  the  limitation  over  to  his  children 


Sinking  Fund  Cases,  99  U.  S.,  700,  and  all  the 
cases  where  the  police  power  of  the  State  is  dis- 
cussed, is,  that  while  a  business  affected  by  a  pub- 
lic interest  may  be  regulated,  yet  when  not  inim- 
ical to  the  health,  morals  or  safety  of  the  peo- 
ple it  cannot  be  prohibited.  I  do  not  think  an 
eiclusive  grant  like  this,  to  a  class  is  regulation ; 
that  is  prohibition  of  all  others,  and  is  therefore 
unconstitutional. 

The  judgment  in  my  opinion  should  be  af- 
firmed, and  the  appeal  dismissed. 

Stkrrett,  C.  J.,  and  Green,  J.,  concurred 
in  this  dissent.  H.  b. 


K  '93.  290,  307.  Mar.  28,  1893,  Jan.  24,  1894. 

White's  Estate. 

Appeal  of  W.  R.  White  and  J.  Henry 
Hentz. 

Appeal  of  W.  W.  Buckley. 

Jurisdiction —  Orphans*  Court — Effect  of  decree 
—  Condition, 

The  condosive  character  of  a  judgment  or  decree  de- 
pends not  only  on  the  theoretical  jurisdiction  of  the  Court 
proDonncing  it^  but  upon  actual  jurisdiction  over  the  per- 
sons whose  rights  are  the  subject  of  investigation.  Unless 
&  Conn  has  the  parties  before  it,  by  appearance  or  service 
of  (ffocess,  it  cannot  bind  them  by  its  adjudication. 

A  testator  left  the  bulk  of  his  estate  to  his  four  children, 
and  a  legacy,  coupled  with  a  condition,  to  an  infant  grand 
diild.  The  executors  stated  an  account ;  the  four  chil- 
dren asked  its  reference  to  an  auditor,  who,  on  being 
appointed,  not  only  passed  upon  the  account  but  held 
that  the  legacy  to  the  grandchild  had  been  forfeited.  The 
grandchild  was  not  represented  and  had  no  notice  of  the 
proceedings ;  the  report  was  confirmed  without  objection : 

HeUt  the  grandchild  was  in  no  way  concluded  by  the 
confirmation. 

A.  left  a  legacy  to  his  grandchild,  W.,  and  provided 
that  if  •'any  attempt  at  law  or  otherwise"  were  made 
daring  the  minority  of  W.  to  withdraw  him  from  the 
charge  of  A.'s  executors  by  W.*s  father  X.,  or  other  per- 
son, the  legacy  should  be  revoked.  X.  wrote  demanding 
ihe  surrender  of  his  son,  and  threatening  legal  proceed- 
ings.   The  executors,  of  whom  one  was  also  the  child's 


Ifeid,  that  W,  could  not  recover  any  unexpended  in- 
come which  accrued  before  he  reached  the  age  of  twenty- 
five,  but  the  same  passed  to  the  residuary  legatees  of  A.'s 
will. 

Appeals  of  William  R.  White  and  J.  Henry 
Hentz,  for  themselves  and  as  surviving  execu- 
tors of  William  R.  White,  deceased,  and  of 
William  White  Buckley,  from  the  decree  of  the 
Orphans'  Court  of  Philadelphia  County. 

The  proceedings  in  this  case  began  by  the  pre- 
sentation of  a  petition  by  William  White  Buck- 
ley, setting  out  that  his  grandfather,  William  R. 
White,  died  in  1868,  leaving  a  will  dated  June 
29,  1868,  and  codicil  dated  August  25,  1868, 
upon  which  letters  testamentary  were  duly  issued 
to  H.  P.  Borie,  W.  R.  White  and  J.  H.  Hentz. 

That  among  other  provisions,  the  said  will 
contained  the  following : — 

**Item.  I  give  and  bequeath  unto  any  one  of 
the  life  insurance,  annuity  and  trust  com- 
panies  of  the  City  of  Philadelphia,  to  be  desig- 
nated by  my  executors,  the  sum  of  fifty  thousand 
dollars,  or  such  securities  out  of  my  estate  as 
may  equal  that  amount  in  value,  and  which  said 
sum  orsecurities  as  my  executors  may  determine, 
with  full  power  on  the  part  of  said  company  to 
invest  the  sum  and  to  change  the  same  or  the 
said  investment  from  time  to  time  as  they  may 
deem  advisable,  and  in  trust  out  of  the  annual 
income  and  proceeds  of  said  investment  to  pay 
over  unto  either  of  my  executors,  or  unto  such 
persons  as  they  may  order  and  direct  from  time 
to  time  so  much  of  the  same  as  my  said  execu- 
tors  may  deem  sufficient  to  maintain  and  edu- 
cate my  grandson,  William  Buckley  (son  of  my 
deceased  daughter),  suitably  to  his  relationship  to 
me  until  he  shall  arrive  at  the  age  of  twenty -five 
years,  and  on  and  after  his  arrival  at  that  age, 
then  to  pay  over  unto  him  the  said  annual  in- 
come and  proceeds  of  said  investment  during  his 
natural  life,  and  after  his  death,  should  he  leave 
lawful  issue,  then  in  trust  to  pay  over  to  such 
issue  the  whole  of  the  principal  and  whatever 
increase  thereto  there  may  be,  the  charges  and 
expenses  of  the  execution  of  this  trust  being 
always  first  deducted,  and  I  direct  that  the  said 
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income  to  be  paid  to  my  said  grandson  shall  not 
be  subject  to  any  debt  or  obligation  he  may 
contract,  nor  shall  he  have  the  power  to  assign, 
mortgage  or  encumber  the  same  in  any  manner 
or  way  whatsoever,  but  the  same  shall  be  paid 
into  his  own  hands  as  it  may  accrue  and  become 
payable.  But  should  my  grandson  die  without 
leaving  any  lawful  issue,  then,  and  in  such  a  case, 
I  direct  the  principal  and  all  unpaid  income  ac- 
•cruing  from  said  investment,  shall  be  divided 
among  my  four  children,  M.  Clementina  Borie, 
Henry  C.  White,  William  R.  White,  and  C. 
Brooke  White,  share  and  share  alike,  and  to 
whom  I  give  and  bequeath  in  such  case,  the 
same." 

That  the  codicil  referred  to  was  as  follows : — 

* 'Whereas  by  the  said  will  and  testament  I 
have  bequeathed  unto  such  one  of  the  life  in- 
surance and  trust  companies  of  the  City  of  Phila- 
delphia as  may  be  designated  by  my  executors 
the  sum  of  fifty  thousand  dollars,  in  trust ;  that 
such  trust  company  should,  after  deducting  all 
expeiises  of  executing  the  said  trusts,  pay  over 
the  net  income  thereof  unto  my  executors  dur- 
ing the  lifetime  of  my  grandson,  William  W. 
Buckley,  and  after  his  decease  to  pay  over  the 
principal,  with  all  accumulations  thereto,  to  my 
said  executors,  to  be  by  them  disposed  of  as  I 
have  in  my  said  will  directed,  to  employ  so  much 
of  the  said  income  as  they  may  deem  proper  to 
receive  and  appropriate  as  they,  or  the  survivors 
of  them,  consider  proper  to  clothe' and  educate 
my  said  grandson  suitably  to  his  relation  to  me, 
now  I  do,  confirming  hereby  all  the  directions 
relative  to  the  said  sum  of  fifty  thousand  dollars, 
do  further  order  and  direct  that  should  any  at- 
tempt be  made  at  law,  or  otherwise,  during  the 
minority  of  my  said  grandson,  to  withdraw  his 
person  from  the  charge  or  custody  of  my  said 
executors  by  his  father  or  any  other  person, 
then,  and  in  such  a  case,  I  hereby  direct  my  exe- 
cutors to  suspend  all  further  payments  aforesaid, 
and  in  such  case  I  hereby  revoke  all  provisions 
for  such  grandson  by  my  said  will." 

That  petitioner  was  informed  that  some  proceed 
ings  in  the  nature  of  accounts  and  audits  thereon 
were  had  in  the  Register's  office  and  Orphans* 
Court  in  the  City  of  Philadelphia,  by  the  exe- 
cutors and  their  counsel,  but  the  petitioner  was 
not  a  party  thereto,  nor  affected  by  said  pro- 
ceedings. 

That  the  petitioner  arrived  at  the  age  of 
twenty-five  years  on  the  twenty-fifth  day  of  July, 
1 89 1,  and  was  a  resident  of  the  City  of  Law- 
rence, in  the  County  of  Douglass,  in  the  State  of 
Kansas. 

And  that  the  petitioner  had  not  received  the 
moneys  to  which  he  was  entitled  under  the  will. 
The  prayer  was  for  a  citation  on  the  executors  to 
file  an  account,  and  show  cause  why  they  should 


not  pay  to  the  petitioner  the  interest  and  income 
accruing  from  the  sum  of  150,000  directed  by 
the  will  to  be  invested  for  his  benefit,  from  and 
after  July  25,  1891. 

A  supplemental  petition  set  forth  that  the  tes- 
tator died  October  23,  1868;  that  on  October 
31,  186J,  W.  R.  White  presented  a  petition  for 
the  appointment  of  a  guardian  of  the  person  of 
W.  W.  Buckley,  then  two  years  old,  and  without 
revealing  the  fact  that  H.  P.  Borie  was  an  exe- 
cutor of  the  will,  suggested  him  as  such  guar- 
dian;    that    no    motion    was    made  for   the 
appointment  of  a  guardian  of  the  estate,  and  an 
affidavit  was  filed  that  the,  father  of  the  minor 
was  not  a  fit  person  to  be  entrusted  with  his  cus- 
tody;   that  the  Court  appointed  H.  P.  Borie 
guardian  of  the  person  of  the  minor,  no  guar- 
dian of  the  estate  was  ever  appointed,  nor  was 
any  trust  company  ever  selectai  as  trustee  for 
him;  that  in  November,  1868,  the  father  of  the 
minor  demanded  the  surrender  of  the  child  and 
the  executors  gave  him  up;  that  on  May  24, 
1870,  the  executors  filed  an  account,  drawn  by 
James  W.  Paul,  Esq.,  which  on  request  was  re- 
ferred to  him  as  auditor,  Mr.  Paul  being  also 
counsel  for  all  the  residuary  legatees ;  that  the 
account  made  no  mention  of  the  ^50,000  legacy 
to  W.  W.  Buckley,  but  the  auditor's  report  de- 
clared a  revocation  of  the  legacy ;  that  the  peti- 
tioner had  no  notice  of  these  proceedings  and 
the    report    was    confirmed;    that     a    second 
report  was  filed  in  1876  and  was  confirmed  by 
agreement  without  audit,  on  the  request  of  the 
same  parties  who  had  requested  an  auditor  upon 
the  first  account ;  that  the  proceedings  with  re- 
spect to  both  accounts  were  ex  parte  so  far  as 
concerned  W.  W.  Buckley ;  that  the  petitioner 
had  no  knowledge  that  any  proceedings  had  ever 
been  had  purporting  to  afifect  his  rights  until  the 
year  1891 ;  that  he  reached  the  age  of  twenty- 
five  on  July  25,  1 89 1,  when  he  at  once  took 
steps  to  ascertain  his  rights. 

William  R.  White  and  J.  H.  Hentz,  surviving 
executors,  filed  an  answer  in  which  they  denied 
that  petitioner  was  interested  in  any  way  in  the 
estate  of  the  said  decedent,  or  entitled  to  receive 
any  sums  of  money  therefrom ;  averred  that 
their  accounts  were  duly  filed,  settled  and  con- 
firmed, and  distribution  awarded,  and  that  dis- 
tribution was  duly  made  ia  accordance  with  said 
settlement  and  confirmation,  in  the  years  1870 
and  1876 ;  that  there  were  no  moneys  not  here- 
tofore accounted  for,  for  which  there  is  any  lia- 
bility on  their  part  at  the  present  time,  to 
account,  saving  certain  sums  set  forth  in  an  ex- 
hibit, all  of  which  were  distributed  to  the  parties 
entitled,  in  accordance  with  the  adjudication  of 
the  Court ;  denied  that  there  was  any  false  or 
fraudulent  statement  by  them  to  the  Court,  with 
reference  to  said  accounts,  or  the  reports  made 
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and  was  decided  by  the  Court  in  an  opinion  by 
Penrose,  J.,  as  follows : — 

"Conditions  subsequent  divesting  interests 
previously  vested,  and  in  this  respect  partaking 
of  the  nature  of  forfeitures,  are  not  looked  upon 
with  favor  by  the  law.  They  are  to  be  construed 
with  the  utmost  strictness.  If  illegal  or  impos- 
sible to  be  performed  they  are  void  and  the  es- 
tates to  which  they  are  annexed  are  absolute.  If 
in  restraint  of  rights  encouraged  or  enjoined  by 
the  policy  of  the  law  they  are  considered  as  in 
terrorem^  or  intended  to  operate  merely  through 


thereon,  or  that  the  said  report  and  confirmation 
by  the  Court  thereof,  and  order  of  settlement 
and  distribution,  were  induced  by  any  false  or 
fraudulent  statements  of  any  sort  or  kind  by 
ihem ;  set  up  that  they  were  advised  by  counseF 
and  therefore  averred  that  in  consequence  of  the 
confirmation  by  your  honorable  Court  of  the  re- 
port of  the  auditor,  deciding  that  the  sum  of 
fifty  thousand  dollars  passed  to  the  residuary  leg- 
atees by  virtue  of  the  conduct  of  petitioner's 
fcither,  and  awarding  that  sum  to  the  distributees 
of  the  will  of  William  R.  White,  and  of  the  pay- 
Boent  of  said  sum  thus  awarded  to  the  parties  to  the  beneficiary's  fear  of  the  consequences,  and 


whom  the  same  was  decreed  to  be  due,  and  the 
lapse  of  time  which  has  occurred,  the  j)edtioner 
was  forever  barred  of  any  right  at  the  present 
time  to  contest  said  report,  award,  confirmation 
and  payment ;  and  that  they  were  further  advised 
by  counsel  and  therefore  averred  that  by  reason 
of  the  facts  set  forth  in  said  petition,  and  of  the 
will  of  William  R.  White,  conditionally  be- 
qfceathing  to  the  petitioner  the  sum  of  fifty  thou- 
sand dollars,  he  had  no  claim  to  said  legacy,  and 
that  were  the  matter  one  that  could  now  be 
considered  by  the  Court,  it  must  be  decreed  that 
he  has  no  interest  in  said  conditional  legacy,  but 
the  same  failed  under  the  terms  of  the  will  of 
William  R.  White,  by  reason  of  the  conduct  of 
his  father  in  removing  petitioner,  during  his  min 
ority,  fi-om  the  control  of  the  executors  under 
said  will. 

Testimony  was  taken,  and  after  argument  the 
Court  held,  (Hanna,  P.  J.,  delivering  the 
opinion),  that  the  prayer  of  the  petitioner  can- 
not be  granted,  because  it  was  too  late  for  a  bill 
of  review,  and  that  the  only  possible  remedy  was 
an  application  to  vacate  the  decree  based  upon 
and  confirmation  of  the  auditor's  report  on  the 
ground  of  fraud,  and  for  an  order  of  restitution 
from  the  residuary  legatees  of  the  money  alleged 
to  have  been  improperly  awarded  to  them,  and 
gave  leave  to  amend  the  petition  so  as  to  bring 
in  the  proper  parties  in  whose  favor  and  against 
whom  a  decree  based  upon  such  an  application 
could  be  made.  See  31  Weekly  Notes,  159. 
The  petition  was  accordingly  amended  as  to  its 
prayer,  and  Geo.  R.  Van  Dusen,  guardian  ad 
Hiem  of  the  minor  children  of  W.  W.  Buckley ; 
James  W.  Paul,  surviving  executor  and  trustee 
under  the  will  of  H.  P.  Bone,  deceased ;  William 
R.  White,  M.  Clementina  Borie,  and  Henry  C. 
White,  residuary  legatees  under  the  will  of  W. 
R.  White,  deceased,  and  W.  R.  White,  M.  C. 
Borie,  and  the  Pennsylvania  Company,  trustees, 
residuary  legatees  under  the  will  of  C.  Brooke 
White,  a  residuary  legatee  under  the  said  will  of 
W.  R.  White,  deceased,  were  made  parties. 

Answers  were  filed,  and  further  testimony  hav- 
ing been  taken,  the  case  came  on  for  argument. 


without  effect,  unless  coupled  with  a  limitation 
of  the  estate  or  interest  to  another  person  in 
case  of  breach ;  and  a  residuary  clause  in  the 
will  does  not  in  such  cases  obviate  the  necessity 
for  a  limitation  over — there  must  be  at  least  a 
provision,  expressed  or  by  necessary  implication, 
that  the  forfeited  interest  shall  fall  into  or  be- 
come part  of  the  residue.  All  of  this  is  element- 
ary law,  illustrated  by  many  decisions  in  Penn- 
sylvania (Mcllvaine  v.  Gelhen,  3  Whart.  575; 
Chew's  Ap.,  9  Wright,  228 ;  Hoopesf^.  Dundas, 
loBarr,  75;  Mickey'sAp.,  ioWright,,337,etc., 
etc.,  etc.) 

* 'There  seems  to  have  been  a  substantial  reason, 
though  we  have  not  found  it  referred  to  by  the 
authorities,  for  the  doctrine  that  a  residuary 
clause  could  not  operate  as  a  limitation  over  in 
cases  of  conditions  subsequent.  A  gift  of  a 
residue  carries  with  it  only  such  things  as  the 
testator  has  not  already  made  a  valid  disposition 
of ;  and  a  vested  legacy  subject  to  a  condition 
subsequent  is  validly  disposed  of,  and  a  right  to 
defeat  it  for  breach  of  condition,  at  common 
law,  could  only  be  exercised  by  the  heirs  or  per- 
sonal representatives  of  the  testator.  Such  a 
right  was  not  assignable,  by  deed  or  will,  and, 
in  case  of  real  estate,  did  not,  prior  to  the  ^ct 
of  32  Henry  VIII.,  even  follow  a  reversion. 
'Nothing  in  action,  entry  or  re-entry,*  it  is  said 
by  Lord  Coke,  'can  be  granted  over,'  (Co. 
Lit.,  214  b):  'and  the  reason  hereof  is  for 
avoiding  maintenance,  suppression  of  right,  and 
stirring  up  of  suits.'  As  a  necessary  conse- 
quence, until  proceeding  was  had  by  the  heir, 
etc.,  the  estate  of  the  donee  or  legatee  continued 
even  after  breach.  If,  however,  the  will  pro- 
vided that  in  the  event  of  breach  of  condition 
the  estate  or  interest  to  which  it  was  annexed 
should  pass  to  another  person,  then,  'in  order 
to  protect  the  interests  of  the  party  to  whom  the 
ulterior  limitation  was  thus  made,'  the  original 
gift,  in  case  of  breach,  terminated  ipso  facto, 
(Wheeler  v.  Bingham,  3  Atk.  367  ;  Stratton  v. 
Grymes,  2  Vernon,  357 ;  Cleaver  v,  Spurling,  2 
P.  Wms.  528;  Mcllvaine  v,  Gethen,  supra,) 

"A  principle  once  adopted  as  a  rule  of  property 
will  be  adhered  to,  though  the  reasons  upon 
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which  it  was  founded  have,  as  in  the  rule  in 
Shelly*s  case,  long  since  become  obsolete  or 
ceased  to  exist.  (See  Menges  v.  Dentler,  9 
Casey,  495-) 

"It  is  true  that  in  an  English  case,  In  re  Dick- 
son's  Trust,  i  Simon,  37,  decided  in  1850,  it 
was  held  by  the  Vice-Chancellor,  Lord  Cran- 
WORTH,  that  when  no  question  of  policy  of  the 
law  was  involved  the  absence  of  a  limitation 
over  would  not  prevent  a  condition  subsequent 
from  being  effective.  Whether  the  Courts  of 
Pennsylvania  will  adopt  the  views  so. expressed 
remains  to  be  seen.  In  Hoopes  v.  Dundas,  10 
Barr,  78,  Judge  Gibson  thus  referred  to  the  de- 
cision of  Lord  CoTTENHAM  in  Grace  v,  Webb, 
12  Jurist,  987  :  *The  whole  case  exhibits  a  deter- 
mination at  any  sacrifice  of  precedent  to  get 
away  from  the  doctrine  of  civil  law,  though  the 
facts  before  him  were  pregnant  with  proofs  of 

its  superiority  in  this  particular But  as  a 

precedent,  the  decree  of  the  lord-chancellor 
binds  us  no  more  than  the  opposite  decree  of  the 
vice-chancellor ;  and  fortunately  we  are  bound 
by  neither.  We  are  not  going  to  overturn  our  own 
decisions  here,  because  it  has  pleased  the  chan- 
cellor to  overturn  the  old  decisions  there.'  And 
Judge  Thompson,  in  Chew's  Ap.,  supra,  refers 
to  In  re  Dickson's  Trust  as  'changing  what 
seemed  to  be  the  settled  law ;'  his  opinion  that 
it  was  not  to  be  followed  being  shown  in  the  sub- 
sequent case  of  Mickey's  Appeal,  10  Wright, 
341 ,  by  his  assertion  that  conditions  subsequent, 
of  any  kind,  'without  a  limitation  over  in  case 
of  forfeiture  would  not  be  sufficient  to  divest  the 
legacy.'  In  re  Dickson's  Trust  is  thus  alto- 
gether ignored  by  him.  But  even  Lord  Cran- 
WORTH  concedes  that  a  condition  in  partial  res- 
traint of  marriage,  a  condition  against  disputing 
the  will  of  the  testator,  a  condition  interfering 
with  the  right  of  alienation  or  liability  to  credit- 
ors in  bankruptcy,  will  be  'considered  as  condi- 
tio rei  non  Ucita,  and  so  treated  as  a  mere  clause 
in  terror  em,  unless  when  there  has  been  a  gift 
over  on  the  condition  being  broken ;'  such  con- 
ditions, he  says,  having  'been  considered, 
whether  justly  or  not  it  is  unnecessary  to  inquire, 
as  contrary  to  the  policy,  or  according  to  the 
language  of  Touchstone,  p.  132,  "against  the 
liberty  of  the  law."  ' 

"It  is  not,  and  cannot  be  denied  in  the  case 
now  before  us,  that  the  interest  given  to  the  peti- 
tioner by  the  will  of  the  testator,  his  grand- 
father, was  a  vested  one,  taking  effect,  under  the 
authorities  (Flickwir's  Est.,  21  Crumr.  374), 
from  the  date  of  the  death.  The  residuary  leg- 
atees were  the  four  children  of  the  testator,  each 
of  whom,  as  such,  became  entitled  to  not  less 
than  1 100,000.  The  grandson,  who  was  the 
only  child  of  a  deceased  daughter,  was  provided 
for  as  follows :  'I  give  and  bequeath  unto  any 


one  of  the  life  insurance,  annuity  and  trust  com- 
panies of  the  city  of  Philadelphia,  to  be  desig- 
nated by  my  executors,  the  sum  of  ^50,000,  or 
such  securities  out  of  my  estate  as  may  equal 
that  amount  in  value,  ....  in  trust  out  of  the 
annual  income  and  proceeds  ....  topayovet 
unto  either  of  my  executors,  or  unto  such  per- 
sons as  they  may  order  and  direct  from  time  to 
time,  so  much  of  the  same  as  my  said  executors 
may  deem  sufficient  to  maintain  and  educate  my 
grandson,  William  Buckley  (sop  of  my  deceased 
daughter),  suitably  to  his  relationship  tome,  un- 
til he  shall  arrive  at  the  age  of  twenty-five  years, 
and  on  and  after  his  arrival  at  that  age,  then  to 
pay  over  to  him  the  said  annual  income  and 
proceeds  of  said  investment  during  his  natural 
life,  and  after  his  death,  should  he  leave  lawful 
issue,  then  in  trust  to  pay  over  to  such  issue  the 
whole  of  the  principal  and  whatever  increase 
there  may  be,  the  charges  and  expenses  of  this 
trust  being  always  first  deducted,  and  I  direct 
that  the  said  income  to  be  paid  to  my  said 
grandson  shall  not  be  subject  to  any  debt  or  ob- 
ligation he  may  contract,  nor  shall  he  have  the 
power  to  assign  ....  the  same  in  any  manner 
whatever,  but  the  same  shall  be  paid  into  his  own 
hands  as  it  may  accrue  and  become  payable. 
But  should  my  grandson  die  without  leaving  any 
lawful  issue,  then,  and  in  such  case,  I  direct  the 
principal  and  all  unpaid  income  arising  from 
said  investment  shall.be  divided  among  my  four 
children,    M.    Clementina    Borie,    Henry    C. 
White,  William  R.  White,  and  C.  Brooke  White, 
share  and  share  alike,  to  whom  I  give  and  be- 
queath in  such  case  the  same.* 

"Two  months  after  the  date  of    the  will  a 
codicil  was  executed  (August  25,  1868),  which 
was  as  follows:  *I,  William  R.  White,  do  make 
this  codicil    to    my   last    will  and  testament. 
Whereas,   by  said   will  and    testament,   I  be- 
queathed unto  such  one  of  the  life  insurance  and 
trust  companies  of  the  City  of  Philaxielphia  as 
may  be  designated  by  my  executors,  the  sum  of 
150,000  in  trust,  that  such  trust  company  should, 
after  deducting  all  expenses  of  executing  the 
same  trusts,  pay  over  the  net  income  thereof  un- 
to my  executors  during  the  lifetime  of  my  grand- 
ton,  William  W.  Buckley,  and  after  his  decease, 
so  pay  over  the  principal,  with  all  accumulations 
thereto,  to  my  said  executors,  to  be  by  them  dis- 
posed of  as  I  have  in  my  said  will  directed,  to 
employ  so  much  of  the  said  income  as  they  may 
deem  proper,  to  receive  and  appropriate  as  they, 
or  the  survivors  of   them,   consider  proper  to 
clothe  and  educate  my  said  grandson  suitably  to 
his  relation  to  me ;  now,  I  do,  confirming  here- 
by all  the  directions  relative  to  said  sum  of  $50, 
000,  further  order  and  direct,  that  should  any 
attempt  be  made  at  law  or  otherwise,  during  the 
minority  of  my  said  grandson,  to  withdraw  his 
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person  from  the  charge  and  custody  of  my  said 
executors  by  his  father,  or  any  other  person, 
then,  and  in  such  a  case,  I  hereby  direct  my  exe- 
cutors to  suspend  all  further  payments  aforesaid, 
and  in  such  case  I  hereby  revoke  all  provisions 
for  such  grandson  by  my  said  will.' 

«*The  testator  died  October  23,  1868.  The 
grandson,  whose  mother  had  died  about  a  year 
before,  was  then  a  child  of  two  years  of  age, 
living  with  his  aunt,  Mrs.  Borie,  who  had  taken 
him  some  months  after  his  mother's  death.  His 
fiither,  George  D.  Buckley,  had  been  arrested  in 
the  spring  of  that  year  on  the  charge  of  obtain- 
ing goods  under  fstlse  pretences,  and  having  been 
convicted,  was,  when  the  testator  died,  in  the 
county  jail  of  Berks  County.  Mr.  Borie,  though 
an  executor,  was  appointed  guardian  of  the  per- 
son of  the  grandson,  October  31,  1868,  upon 
the  petition  of  one  of  the  residuary  legatees,  ac- 
companied by  an  affidavit  stating  the  facts  with 
regard  to  the  father  (the  provisions  of  the  Act 
of  Assembly  prohibiting  the  appointment  of  an 
executor  as  guardian  of  a  minor  having  an  in- 
terest in  the  estate  under  his  charge  having  ap- 
parently been  overlooked  by  counsel,  and  the 
attenuon  of  the  Court  not  having  been  called 
to  the  fact  of  the  disqualification). 

"The  father  was  liberated  in  November,  1868, 
and  immediately  came  to  Philadelphia  for  the 
purpose  of  obtaining  the  custody  of  his  child. 
Being  denied  access  to  the  house  of  the  aunt,  he 
attempted  to  take  him  from  a  servant  in  whose 
charge  he  found  him  at  the  house  of  another 
relative ;  and  not  being  successful  in  this,  he  em- 
ployed the  late  Thomas  E.  McElroy,  Esq.,  to 
take  such  steps  as  the  exigencies  of  the  case 
might  demand.  Mr.  McElroy  wrote  a  letter  to 
Mr.  Borie,  November  23,  1868,  in  which,  after 
asserting  that  he  was  'unlawfully  detaining'  the 
child  from  the  custody  of  the  father,  it  was 
added,  if  possession  was  not  voluntarily  surren- 
dered, 'immediate  application  to  determine  the 
matter  will  be  made  to  the  Court.'  In  reply  to 
this  letter,  counsel  for  the  executors  called  upon 
Mr.  McElroy,  and,  after  finding  that  the  father, 
notwithstanding  the  provisions  of  the  codicil, 
was  unwilling  to  be  separated  from  his  boy,  pre- 
pared a  letter  to  be  signed  by  him,  addressed  to 
Mr.  Borie  as  'executor'  (Mr.  McEbroy's  com- 
munication having  been  with  him  as  an  indivi- 
dual), asking  him  to  designate  a  time  and  place 
for  giving  tip  the  child.  The  letter  thus  pre- 
pared having  been  signed  by  the  father  on  De- 
cember 3,  1868,  the  same  gentleman,  acting  as 
counsel,  wrote  to  Mr.  McElroy  that  he  would  be 
at  his  office  with  the  child ;  adding  that  'to  pre- 
vent any  misunderstanding  hereafter,'  he  would 
state  'that  the  executors  are  willing  and  desire 
to  retain  the  child ;  that  he  is  not  delivered  vol- 
untarily,  but  solely  in    consequence    of   Mr. 


Buckley's  attempt  to  take  him  from  their  custody 
by  force,  and  to  void  a  re-occurrence  to  such 
scenes  and  threatened  litigation.* 

"The  father  having  thus  obtained  his  boy,  who 
was  an  only  child,  immediately  took  him  from 
the  city,  and,  it  would  seem,  removed  to  another 
State. 

"The  executors  filed  their  first  account  in 
1870.  A  written  request  signed  by  all  the  resi- 
duary legatees,  accompanied  by  an  affidavit  by 
one  of  the  executors,  that  they,  with  the  guar- 
dian of  a  residuary  legatee,  still  a  minor,  were 
'all  the  parties  who  are  interested  in  the  settle- 
ment of  the  estate,'  was  presented  to  the  Court, 
asking  for  the  appointment  as  auditor  of  the 
gentleman  who  had  thus  acted  as  counsel,  and 
who  was  still  counsel  for  the  executors.  He  was 
accordingly  so  appointed,  the  Court,  of  course, 
knowing  nothing  of  the  facts  or  circumstances, 
and  relying  wholly  on  the  accuracy  of  the  affi- 
davit. 

"The  auditor  held  meetings,  which  were  at- 
tended  by  the  executors,  and  proceeded  to  con- 
sider the  question  of  the  forfeiture  of  the  pro- 
visions for  the  grandson  by  reason  of  the  acts  of 
his  father.  The  child,  then  in  the  fourth  year 
of  his  age,  was  residing  out  of  the  jurisdiction 
of  the  Court.  He  .was  not  represented  in  any 
way  before  the  auditor,  whose  report  does  not 
even  allude  to  the  fact  that  one  of  the  executors 
had,  through  his  agency  when  acting  as  counsel 
two  years  before,  been  appointed  guardian  of 
the  person  ;  a  fact  which  was  probably  regarded 
as  immaterial  since  the  executor  (possibly  ad- 
vised that  the  appointment  was  contrary  to  the 
Act  of  Assembly)  had  never  acted  as  guardian, 
and  in  the  letter  prepared  for  the  father's  signa- 
ture, demanding  the  possession  of  his  son,  he 
was  addressed  as  executor  only.  It  is  not  pre- 
tended that  notice  of  the  reference  to  the  audit- 
or, or  of  the  filing  of  his  report,  was  given  to 
the  father,  or  that  he  had  knowledge  of  what 
was  thus  done.  The  proceeding  was  ex  parte 
purely  ;  and  under  it  the  balance  shown  by  the 
account  was  distributed  among  the  residuary  leg- 
atees, who  each  received  ^100,000  to  the  utter 
exclusion  of  the  trust  for  ^50,000  for  the  grand- 
son and  his  descendants,  which,  so  far  as  that 
fund  was  concerned,  was  thus  wiped  out  of  exist- 
ence. 

"The  report  of  the  auditor,  after  setting  forth 
the  provisions  of  the  will  and  codicil  relating  to 
the  trust,  states  the  facts  (^quorum  pars  magna 
fuif)  narrated  above*  and  refers  to  the  letters 
prepared  or  written  by  him  while  acting  as  coun- 
sel. It  contains  no  discussion  of  legal  principles, 
but  simply  concludes  as  follows  :  'As  the  testator 
directs  by  the  codicil  above  referred  to,  that  the 
bequest  in  favor  of  his  grandson  should  be  re- 
voked, if  any  attempt  was  made  by  the  father. 
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at  law  or  otherwise,  to  withdraw  the  grandson 
when  in  his  minority  from  the  charge  or  custody 
of  the  executors,  your  auditor  is  of  the  opinion 
from  the  evidence,  and  so  reports  the  facts,  that 
such  attempt  has  been  made,  and  that  the  re- 
quest under  the  express  direction  contained  in 
the  codicil  is  hereby  revoked.'  This  report  was 
confirmed  absolutely,  under  the  rules  of  prac- 
tice, for  want  of .  exceptions,  and  without  ever 
having  been  ^een  or  considered  by  the  Court. 

**  While  the  view  thus  taken  was,  as  we  believe, 
erroneous  and  wholly  at  variance  with  the  prin- 
ciples relating  to  conditions  subsequent  and  to 
the  rules  of  construction  governing  testamentary 
gifts,  there  can  be  no  doubt  that  the  parties  bene- 
fited accepted  it  in  entire  good  faith.  It  was  in 
accordance  with  the  advice  given  by  counsel 
before  he  became  auditor,  and  as  laymen  thev 
could  not  have  been  aware  of  the  reasons  which 
made  the  condition  inoperative.  Nor  can  any 
intentional  wrong  be  attributed  to  the  auditor. 
He  labored  under  the  disadvantage  of  being 
without  the  aid  of  counsel  on  the  part  of  any 
one  interested  in  sustaining  the  trust ;  and  hence, 
not  having  his  attention  called  to  the  authorities 
upon  the  subject,  he  naturally  retained  the  con- 
victions, with  regard  to  the  forfeiture,  under 
which  he  had  acted  when  he  had  prepared  the 
affidavit  that  the  residuary  legatees  were  the  only 
parties  interested  in  the  account. 

*'It  seems  quite  clear,  in  the  light  of  the 
authorities,  as  to  the  absolute  strictness  with 
which  conditions  divesting  estates  are  construed 
(Sheppard's  Touchstone,  133;  Brothers  v. 
McCurdy,  12  Casey,  407),  that  neither  the  at- 
tempt of  the  father  to  take  his  child  from  a 
woman  with  whom  he  found  it — not  in  the  house 
or  actual  custody  of  any  of  the  executors,  nor 
the  voluntary  surrender  by  the  executors,  with- 
out any  assertion  of  right  to  retain,  either  as 
executors  or  guardian  of  the  person,  after  notice 
to  one  of  them,  in  his  individual  capacity,  of  the 
intention  to  have  the  matter  decided  by  the 
proper  Court,  was  a  taking  from  the  'charge  or 
custody  of  the  said  executors.'  That  a  subse- 
quent condition  against  'an  attempt'  to  do  an 
act  is  not  broken  by  the  actual  doing  of  it,  was 
expressly  decided  in  Ware  v.  Cann,  10  Barn.  & 
Cress.  435 ,  and  in  Brothers  v.  McCurdy,  supra. 
Moreover,  a  condition  against  an  attempt  is  void 
for  vagueness  and  uncertainty,  since  an  attempt 
is  not  an  issuable  fact  (Pierce  v.  Win,  i  Vent. 
321)  :  still  more  so  where  the  attempt  which  is 
to  cause  the  forfeiture  is  not  only  that  of  a  desig- 
nated individual,  but  of  'any  other  person,'  e,^,, 
a  kidnapper,  a  lunatic,  a  drunken  man,  etc., 
etc. 

"Finally,  if  the  condition  is  not  void  for  any 
of  these  reasons,  and  if  what  was  done  by  the 
father,  with  the  co-operation  of  the  executors 


and  their  counsel,  constitutes  a  breach  as  against 
the  infant  grandson,  the  absence  of  a  limitation 
over  left  the  condition  without  any  divesting 
effect  whatever.     Under  the  rule  of  property  in 
Pennsylvania,  as  declared  by  Judge  Thompson 
in  Mickey's  Appeal,  supra,  less  than  six  years 
before  the  execution  of  this  codicil,  and  under 
the  presumption  of  knowledge  of  the  law  by  the 
testator,  who,  as  the  evidence  shows,  was  aided 
in  its  preparation  by  counsel,  it  is  a  fair  infer- 
ence that  the  deliberate  omission  of  the  limita- 
tion over  showed  affirmatively  that  the  real  inten- 
tion was  to  restrain  the  father  through  his  affec- 
tionate fear  of  doing  an  injury  to  his  son,  and 
not  to  disinherit  the  only  child  of  the  testator's 
deceased  daughter  for  an  act  which  he  was  power- 
less to  prevent  and  for  which  he  was  absolutely 
irresponsible.     Every  presumption  is  in  favor  of 
one  standing  in  the  relation  of  heir.     But  irre« 
spective  of  any  question  of  intention,  the  condi- 
tion was  of  the  class  recognized  by  Lord  Cran- 
WORTH  as  requiring  a  limitation  over  in  order  to 
divest  the  interest  to  which  it  was  annexed.  The 
opinion  of  the  Vice- Chancellor,  In  r^  Dickson's 
Trust,  does  not  profess  to  enumerate  all  the  con- 
ditions   of   this  character,    and    the  instances 
referred  to  are  simply  illustrations  of  conditions 
affected  by  considerations  of  public  policy.  The 
law  favors  but  does  not  enjoin  nuirriage ;  paren- 
tal or  rather  paternal  duty,  which  lies  at  the  very 
foundation  of  society,  is  no  less  favored,  but  it 
is  also  enjoined,  and  perfornuince  nmy  be  com- 
pelled.     On  what  theory  can  such  duty  be  re- 
garded as  outside  of  the  rules  of  public  policy? 
So  far  from  its  being  so  regarded,  we  find  in 
Sheppard's  Touchstone,  at  the  page  referred  to 
by  Lord  Cranworth  (132),  that  *if  the  matter  of 
the  condition  tend  to  provoke  or  further  the  do- 
ing of  some  unlawful  act,  or  to  restrain  or  for- 
bid a  man  the  doing  of  his  duty,  the  condition 
for  the  most  part  is  void.'   There  is  still  another 
reason  which  brings  the  case  within  the  doctrine 
of  Lord  Cranworth.     Conditions  against  con- 
testing a  will,  which  are  among  the  insunces 
specified  by  him,  are  in  derogation  of  public 
policy,  not  because  a  will  has  peculiar  sacredness 
in  the  eye  of  the  law,  but  because  they  seek  to 
interfere  with  the  right  of  resort  to  the  Courts, 
which  are  at  all  times  to  be  open  in  order  that 
every  man  'shall  have  remedy  by  due  course  of 
law,  and  right  and  justice  administered  without 
sale,  denial  or  delay,'  precisely  what  is  sought  to 
be  accomplished  by  this  codicil.     The  father  is 
not  to  attempt  to  resume  the  performaxu:e  of  his 
paternal  duties  by  'law  or  otherwise.'     The  pro- 
hibition covered  the  entire  minority  of  a  child 
then  two  years  of  age ;  so  that  no  matter  whether 
the  father  should  or  should  not  change  his  course 
of   life  and  outlive  the  obloquy  of    his  early  I 
offence,  thus  becoming,  as  he  seems  to  have  be- 
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come,  a  respectable  man,  fitted  to  associate  with 
his  child  and  be  entrusted  with  his  maintenance 
and  education,  he  should  not  be  permitted  to 
establish  the  fkct,  even  upon  the  clearest  proof 
and  by  the  judgment  of  the  highest  judicial 
tribunal. 

"The  auditor  carries  the  forfeiture  far  beyond 
even  the  letter  of  the  codicil.     The  will,  in  the 
clearest  and  most  explicit  terms,  gives  the  prin- 
cipal of  the  sum  directed  to  be  held  in  trust 
during  the  lifetime  of  the  grandson  to  his  issue ; 
and  the  codicil,  after  republishing  and  confirm- 
ing in  DO  less  explicit  terms,  'all  the  directions 
relative  to  the  said  sum  of  150,000,*  confines  the 
conditional  revocation  to  'the  provisions  for  such 
grandson.*     The  provisions  for  the  children  of 
the  grandson,  the  estate  of  the  latter  being  for 
life  only,  are  not  included  in  those  for  their 
parent,  and  it  is  a  'canon  of  construction  in  the 
interpretation  of  wills*  (and  this  altogether  irre- 
spective of  the  strictness  with  which  words  of 
forfeiture  are  confined  to  their  very  letter)  that 
a  clear  gift  cannot  be  cut  down  by  any  subse- 
quent words   or  codicil  unless    they  show  an 
equally  clear  intent :  Kivcr  v.  Oldfield,  4  DeG. 
^  J'»  30 ;  Wetter's  Appeal,  20  Weekly  Notes, 
499;  Reichard*s  Appeal,  i  Crumr.  232  ;  i  Jar- 
man  on  Wills,  160;  Sheetz's  Appeal,  i  Norris, 
213,  etc.,  etc. 

"In  1876  a  second  account  was  filed  by  the 
executors,  showing  debits  amounting  to  I165,- 
577-03  (the  greater  part  of  which  was  credited 
as  having  been  paid,  from  time  to  time,  in  dis- 
tribution), and  a  balance  in  securities,  subject  to 
cash  payments  due  the  executors,  of  $27,366. 
The  credits  for  distribution  were  blended  with 
administration,  and  scattered  through  the  account. 
By  this  time  the  auditor  had  resumed  his  func- 
tions as  counsel,  and  in  that  capacity  prepared  a 
paper  addressed  to  him  by  all  the  residuary  lega- 
tees, requesting  him  to  appear  before  the  Court 
when  the  account  should  'come  up  for  confirm- 
ation,' and  assent,  on  their  behalf,  to  its  confirm- 
ation ;  and  this  being  accompanied  by  his  own 
affidavit  that  the  parties  so  addressing  him  were 
'all  the  parties  who  are  interested  in  the  settle- 
ment of  the  account,  and  that  they  are  all  of 
full  age,'  a  decree  was  indorsed  upon  the  account 
as  follows  :  'Confirmed  nisi  by  agreement  of  all 
the  parties  in  interest,  May  4,  1876.  T.  B. 
Dwight.' 

"The  grandson,  then  ten  years  of  age,  was 
at  the  time,  or  soon  after,  going  to  school  at 
Cheltenham,  near  Philadelphia,  where  he  re- 
mained for  two  years — his  expenses  at  first  being 
paid  by  one  of  his  uncles,  and  afterwards  by  his 
aunt.  He  frequently  visited  their  houses,  and 
was  always  treated  with  the  greatest  kindness. 
He  went  to  Ohio  in  1878 ;  to  Illinois  in  1880 ; 
and  to  Kansas,  where  he  is  now  living,  in  1886. 


He  still,  however,  was  occasionally  in  Philadel- 
phia, and  from  1883  to  the  end  of  1891,  Mrs. 
Borie  paid  to  him  $600  in  each  year.  He  was, 
of  course,  too  young  at  the  time  of  the  confir- 
mation of  the  second  account  to  understand 
anything  with  regard  to  his  rights  under  the  will 
of  his  grandfather,  and  when  he  grew  older  he 
naturally  got  the  impression  from  what  he  heard 
or  knew  as  to  the  facts,  that  whatever  rights  he 
might  originally  have  had,  had  been  lost  by  the 
act  of  his  father,  and  by  the  decree  of  the  Court 
upon  the  report  of  the  auditor.  He  became  of 
age  July  25,  1887,  and  it  was  not  until  1891 
that  he  learned  from  counsel  in  Kansas,  to  whom  ^ 
a  copy  of  the  will  had  been  exhibited,  that  he 
was  then  entitled  to  the  entire  income  of  the 
trust  fund  (having  completed  his  twenty-fifth 
year).  The  present  proceeding  was  begun  Nov- 
ember  2,  1891,  less  than  five  years  after  he  had 
attained  his  majority.  In  the  meantime  (Janu- 
ary, 1889),  he  married,  and  has  two  children, 
who  have  been  joined  as  parties.  He  is  now  an 
inspector  of  meats  for  foreign  shipment,  in  the 
employ  of  the  department  of  agriculture,,  in 
Kansas  City. 

"But  it  is  said  any  claim  on  the  part  of  the 
grandson  or  his  issue  is  barred  by  the  decree 
upon  the  auditor's  report  in  1870,  and  the  dis- 
tribution in  pursuance  of  it ;  and  that  it  is  now 
too  late  to  review  the  decree,  or  in  any  manner 
to  open  the  proceedings.  The  conclusiveness 
of  a  decree  obtained  as  this  was  may  well  be 
doubted,  and  it  is  far  from  clear,  under  the  cir- 
cumstances of  the  case,  whether  the  parties  pro- 
fiting by  the  distribution  so  made,  can,  even 
after  the  lapse  of  time,  withhold  moneys  upon 
which  a  trust  was  impressed  by  the  will  of  the 
testator  in  favor  of  the  persons  now  claiming. 
We  need  not,  however,  consider  the  question. 
The  subsequent  distribution  in  1876  was  not 
under  any  decree  of  Court,  and  the  error  in  the 
first  distribution  did  not  justify  it  (Kline's  Ap- 
peal, 5  Norris,  363 ;  Kuhn*s  Appeal,  6  Norris, 
100).  The  mere  confirmation  of  the  account, 
blending  distribution  with  administration,  did 
not  authorize  the  payment  of  residuary  legatees 
to  the  exclusion  of  those  entitled  under  the  pro- 
visions of  the  trust  for  150,000 ;  and  if  the  pay- 
ment was  made  without  the  exaction  of  refund- 
ing bonds  for  the  protection  of  the  executors, 
the  loss  must  fall  upon  them  and  not  upon  inno- 
cent parties  not  represented  and  then  in  their 
infancy.  The  petitioner,  as  already  stated,  did 
not  attain  his  majority  until  July  25,  1887,  and 
his  right  to  demand  the  entire  income  did  not 
begin  until  July  25,  1891 ;  and  until  December 
31,  1 89 1,  he  was  receiving  from  his  aunt  |6oo 
each  year. 

"in  Jones'  Ap.,  3  Outerb.  124,  relief  was 
granted  though  many  years  had  elapsed  since 
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the  confirmation  of  an  account  blending  distri- 
bution with  administration,  and  the  actual  pay- 
ment to  the  distributees.  In  that  case,  it  is  true, 
the  proceeding  was  by  a  creditor ;  but  the  rights 
of  a  creditor  as  against  distributees  are  no  higher 
than  the  rights  of  beneficiaries  for  whom  the  will 
creates  a  specific  trust  as  against  mere  residuary 
legatees.  The  real  point  decided  was  that  dis- 
tribution voluntarily  made  by  an  executor  or  ad- 
ministrator is  at  his  risk ;  and  the  confirmation 
of  an  administration  account  in  which,  ii^  disre- 
gard of  the  repeated  rulings  of  the  Supreme 
Court,  items  of  distribution  are  promiscuously 
injected,  is  not  an  adjudication  of  the  correct- 
ness of  such  distribution  as  against  parties  not 
actually  before  the  Court :  a  principle  especially 
applicable  in  favor  of  infants  or  persons  not  yet 
in  being,  to  whom  interests  dej)endent  upon  a 
prior  life  estate  in  a  portion  of  the  fund  are 
given.  There  can  be  no  suggestion  of  laches  in 
their  case,  as  there  might  be  in  the  case  of  a  credi- 
tor who  stands  by  and  gives  no  notice  of  his 
claim. 

*'  Distribution,  except  under  a  decree,  can  only 
be  made  with  entire  safety  where  refunding 
bonds  for  the  protection  of  possibly  omitted  in- 
terests are  taken — such  bonds  enuring  for  the 
benefit  of  omitted  legatees  and  distributees  no  less 
than  of  creditors  (Allwein  v,  Werntz,  20  Weekly 
Notes,  109;  Schaeffer's  Ap.,  4  Crumr.  640.) 

**  Jones*  Appeal  was  a  case  of  great  hardship 
for  the  administratrix,  who  had  made  distribu- 
tion in  ignorance  of  the  fact  that  ten  years  be- 
fore his  death  the  decedent  had  become  surety 
on  the  bond  of  a  guardian,  upon  which  default 
was  not  made  by  the  principal  until  eight  years 
after  the  distribution  and  sixteen  years  after  the 
death  of  the  decedent.  Here  the  hardship  is 
all  the  other  way;  the  trust  was  expressly  de- 
clared and  set  forth  on  the  face  of  the  will  \  the 
primary  beneficiary  was  the  infant  son  of  a  de- 
ceased daughter  of  the  testator ;  and  one  of  the 
executors  and  the  wife  of  another  had  the  bene- 
fit, as  residuary  legatees,  of  their  improvident 
distribution. 

<<  The  moneys  and  securities  embraced  in  the 
second  account,  so  far  as  they  ought  not  to  have 
been  paid  to  the  residuary  legatees  without  first 
making  provision  for  the  trust,  must  be  treated 
as  still  in  the  hands  of  the  executors,  who  will 
now  be  ordered  to  pay  the  required  amount, 
150,000,  to  a  trust  company  in  accordance  with 
the  provisions  of  the  will.  Should  the  execu- 
tors refuse  to  select  such  company,  or  fail  to 
make  the  selection  within  ten  days  after  the  fil- 
ing of  this  opinion,  the  Court,  on  application  of 
the  petitioner  or  his  counsel,  concurred  in  by 
the  guardian  ad  litem  of  the  minor  children,  will 
appoint,  and  the  executors  will  make  payment 
to  such  appointee. 


**  A  different  question  is  presented  with  regard 
to  the  income  of  the  trust  fund.     Until  his  ar- 
rival at  the  age  of  twenty- five  years,  the  will  di- 
rected that  only  so  much  as  the  executors  shall 
deem  sufficient  for  the  purpose  of  his  mainte- 
nance and  education  suitably  to  relationship  to 
the  testator  shall  be  paid  to  such  persons  as  they 
may  order  and  direct.    During  the  minority  this 
provision  was  simply  in  relief  of  the  father,  who, 
presumably,  has  borne  the  expense  of  mainte- 
nance, etc.,  so  far  as  it  was  not  borne  by  the 
uncle  and  aunt.     He  is  not  a  party  to  the  pres- 
ent proceeding,  and  whatever  rights  he  may  ever 
have  had  are  probably  barred  by  lapse  of  time 
and  his  laches  in  not  sooner  asserting  them. 
The  sum  paid  annually  by  the  aunt  after  the 
grandson  attained  his  majority  seems  to  have 
been  considered  by  him  as  sufficient  for  the 
specified  purpose ;  at  least  it  is  not  averred  that 
under  a  proper  exercise  of  the  discretion  vested 
in  the  executors  a  larger  sum  ought  to  have  been 
paid,  and  without  such  averment  we  have  no 
authority  to  inquire  as  to  its  sufficiency.     In  the 
view  of  her  rights  entertained  by  the  aunt,  these 
payments  were  simply  gratuities,  prompted  by 
kind  feeling  or  motives  of  benevolence :  but  she 
has  received,  as  one  of  the  residuary  legatees, 
one-fourth,  and  as  legatee  of  her  brother,  an 
additional  one-twelfth  of  the  fund  directed  to 
be  invested  for  him  and  his  children ;  and  as  the 
principal  ought,  in  justice  and   equity,  as  we 
think,  to  be  returned,  they  may,  without  impro- 
priety, be  treated  as  payments  of  interest  on  the 
moneys  while  so  held  by  her.     The  will  makes 
no  disposition  of  the  surplus  income  accruing 
during  his  grandson's  minority  and   the  years 
preceding  his  attaining  the  age  of  twenty-five, 
except  so  far  as  it  directs  the  payment  of  the 
principal  with   its  accumulations  at  his  death; 
but  as  accumulation  is  not  permitted  under  the 
Act  of  1853,  except  for  an  existing  minority  and 
for  the  benefit  of  the  minor  (Washington's  Est., 
25  Smith  102;  Carson's  Ap.,  3  Outerb.  325),  it 
follows  that  such  surplus  properly  belongs  to  the 
residuary  legatees  in  whose  hands  it  already  is. 

**  When  the  grandson  attained  the  age  of  twen- 
ty-five years  (July  25, 1891),  he  became  entitled 
to  the  entire  income  of  the  fund.  Had  the  pro- 
visions of  the  will  been  complied  with,  the  fund 
would  then  have  been  held  by  one  of  the  trust 
companies,  producing  income.  That  it  was  not 
was  because  of  the  omission  of  the  executors  to  ap- 
propriate the  requisite  sum  out  of  the  assets  em- 
braced in  their  second  account,  thus  repeating 
the  error  of  the  auditor  in  his  ex  parte  settle- 
ment of  the  first  account.  The  consequences  of 
their  omission  must  fall  upon  them  and  not  upon 
innocent  parties  not  represented,  and  they  will 
therefore  be  required  to  pay  to  the  petitioner 
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(the  grandson)  interest  on  fifty  thousand  dollars 

from  June  25,  1891,  to  the  time  of  pa3naQent  of 

the  principal  sum  as  above  directed. 

"  Counsel  for  petitioner  will  prepare  a  decree 
in  accordance  with  the  principles  of  this  opinion .  *  * 
The  decree  directed  the  surviving  executors  to 
forthwith  designate  a  trustee  for  the  petitioner, 
and  "that  said  executors  shall  forthwith  pay 
unto  such  trustees  so  appointed  by  them,  or  in 
de£siult  of  such  appointment  by  them,  then  to 
such  trustee  as  may  be  appointed  by  the  Court, 
the  sum  of  fifty  thousand  dollars,  to  be  held  by 
such  trustee  upon  the  trusts  and  as  and  for  the 
purposes  specified  in  said  item  of  said  will. 

"  And  it  is  further  ordered  and  decreed  that 
said  executors  shall  forthwith  pay  unto  William 
W.  Buckley  lawful  interest  \i\)on  said  sum  of 
fifty  thousand  dollars,  to  be  computed  as  from 
the  25th  day  of  July,  1891,  to  the  date  of  the 
payment  of  said  principal  sum  to  such  trustee. 

"  And  said  executors  are  further  directed  to 
pay  the  costs  of  this  proceeding." 

Appeals  were  taken  by  both  sides,  Wm.  R. 
TOte  and  J.  Henry  Hentz  assigning  as  error 
the  decree  of  the  Court,  directing  the  appoint- 
ment of  a  trustee,  and  in  directing  the  payment 
of  the  interest  on  the  sum  of  $50,000  from  July 
25, 1891,  and  in  not  decreeing  that  the  legacy 
of  $50,000  became  void  on  account  of  the  re- 
moval of  the  petitioner  by  his  father,  and  that 
the  former  decrees  bound  the  right  of  the  peti- 
tioner. 

The  petitioner  assigned  as  error  the  refusal  of 
the  Court  to  allow  him  interest  prior  to  July  25, 
1891. 

The  case  was  twice  argued  by  the  same  coun- 
sel, the  first  time  on  March  28,  1893,  Wil- 
UAMs  and  Thompson,  JJ.,  being  absent,  and  a 
re-argument  being  ordered,  one  was  had  January 
24i  1894,  on  which  occasion  Green,  J.,  was  ab- 
sent. 

Mn  G.  Johnsoriy  for  W.  R.  White  and  J.  H. 
Hentz. 

The  condition  attached  to  the  legacy  to  W. 
W.  Buckley  was  valid  ;  {a)  it  violated  no 
policy  of  the  law;  {b)  it  was  not  vague  or  indefi- 
nite. An  estate  may  be  made  divestible  by  rea- 
son of  an  attempt. 

Adams  v.  Adams,  45  Ch.  D.  426. 

The  testator  desired  that  no  one  but  the  execu- 
tors should  have  charge  of  the  education  and  main- 
tenance of  his  grandson,  and  he  sought  to  insure 
an  income  only  in  case  the  grandson  continued 
under  their  control.  This  control  failing,  the 
legacy  failed. 

Gilliland  v,  Bredin,  63  Pa.  393. 

The  condition  subsequent  in  this  case  was  not 
such  a  condition  in  terror  em  as  would  require  for 
its  validation  a  bequest  over. 


Carr's  Estate.  138  Pa.  352. 

Colston  V,  Morris,  I  Jacobs,  257. 

In  re  Dickson's  Trust,  i  Sim.  N.  S.,  43. 

Craven  v.  Brady,  L.  R.  4  Eq.  209:  4  C.  A.,  298. 

Jenner  v.  Turner,  16  Ch.  D.  195. 

These  hardships  will  not  protect  against  the 
operation  of  a  condition  subsequent. 

Astley  V.  Earl  of  Essex,  L.  R.  18  Eq.  297. 

The  condition  was  broken,  a  demand  was 
made  for  the  boy  and  the  executor  knowing  that 
the  demand  could  be  enforced  surrendered  him.^ 

The  confirmation  of  the  executor's  account  in 
1870  was  final  and  is  now  irreversible.  Fraud 
will  not  be  presumed,  and  in  the  absence  of 
proof  of  fraud  the  decree  cannot  be  attacked. 

Cramp's  Appeal,  81  Pa  90. 

Payments  having  been  made  in  accordance  with 
the  decree  of  distribution,  there  can  be  no  re- 
view. 

Baggs'  Appeal,  43  Pa.  512. 

Russell's  Admr's  Appeal,  34  Id.  258. 

Lehr's  Appeal,  10  Weekly  Notes,  282. 

Stewart's  Appeal,  86  Pa.  149. 

Kost's  Appeal,  107  Id.  143. 

Clothier's  Estate,  20  Weekly  Notes,  379. 

Fletcher's  Appeal,  125  Pa.  352. 

The  decree  of  1870,  unappealed  from  and  un-     •• 
reversed,  finally  concluded  the  right  of  the  peti- 
tioner to  his  legacy.     Distribution  in  1876  was 
necessarily  made  in  pursuance  of  this  decree. 

Guenther's  Appeal,  4  Weekly  Notes,  41. 
Kline's  Appeal,  86  Pa.  363. 
Chandler's  Appeal,  100  Id.  265. 

Even  though  the  decree   of  confirmation  in 
1876  stood  by  itself,  without  the  aid  of  the  de- 
cree of  1870,  it  would  be  final  and  irreversible. 
Leslie's  Appeal,  63  Pa.  355. 

The  condition  imposed  by  the  codicil  was  not 
a  condition  subsequent.  The  codicil  provided 
for  an  event  which  must  necessarily  happen  be- 
fore any  estate  could  vest  in  the  grandson.  He 
must  reach  twenty-five,  and  until  he  reached 
twenty-one  he  did  not  even  have  an  interest  in 
the  income  of  the  legacy.  The  rule  applicable 
to  conditions  subsequent,  therefore,  does  not 
apply. 

Donohue  v,  McNichol,  61  Pa.  73. 
Egerton  v.  Earl  of  Brownlow,  4  H.  of  L.,  I. 

Under  no  circumstances  could  Buckley  claim 
any  income  directly  until  he  reached  twenty-five. 
Up  to  that  time  the  executors  only  could  de- 
mand and  appropriate  so  much  of  the  income  as 
they  thought  fit.  Their  discretion  could  not  be 
controlled. 

Thompson  v.  Griffin,  I  Cr.^&  Ph  ,  321, 

Where  there  is  no  antecedent  gift  which  is  in- 
dependent of  the  direction  as  to  the  time  of 
payment,  the  legacy  is  contin^^m.^  ^^  LnOOgle 
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Crawford  v.  Ford,  7  Wbekly  NoTis,  532, 
Coggins'  Appeal,  124  Pa.  3.1. 
Sean's  Appeal,  13  Id.  503. 

The  direction  to  accumulate  the  surplus  in- 
come, until  the  attainment  by  the  grandson  of 
the  age  of  twenty-five,  was  void  in  toto^  under 
the  Act  of  1853. 

The  surplus  income  which  accrued  prior  to 
the  attainment  by  the  grandson  of  the  age  of 
twenty- five  passed,  because  of  the  void  direction 
to  accumulate,  to  the  residuary  legatees. 

Washington's  EsUte,  75  Pa.  106. 
Hibbft'  Estate,  143  Id.  224. 
Grim's  Appeal,  109  Id.  397. 

Under  the  circumstances  interest  is  not  recov- 
erable. 

Wherever  a  person  who  has  not  used  a  fund, 
and  has  not  had  possession  thereof,  is  obliged  to 
pay  interest  thereon  to  another,  he  is  subjected 
to  a  penalty. 

In  good  faith,  under  a  mistake  of  law  (if  their 
action  be  held  by  this  Court  to  have  been  a  mis- 
take), the  executors  paid  over  the  whole  estate 
to  the  residuary  legatees  in  the  year  1870,  sav- 
ing the  small  portion  which  was  paid  later  in 
1876.  This  payment  was  sanctioned  by  the 
Orphans*  Court,  which  had  jurisdiction  df  their 
accounts.  If  they  be  obliged  to  pay  the  large 
sum  demanded,  they  will  be  subjected  to  a  pen- 
alty, despite  their  good  faith  and  their  compli- 
ance with  what  was  held  by  the  Court  which  had 
jurisdiction  over  the  fund  in  their  possession,  to 
be  the  law. 

In  the  absence  of  fraud,  however,  there  b  no 
liability  upon  persons  who  have  received  money 
in  good  faith,  to  return  the  same  with  interest, 
even  if  they  be  liable  to  make  any  return. 

Knight  V,  Reese,  2  Dall.  182. 

Patterson  v.  Nichol,  6  Watts.  383. 

Pass.  Ry.  Co.  v,  Philadelphia,  51  Pa.  468. 

Porter  z'.  Commonwealth,  17  Id.  17. 

Philadelphia  V.  Ridge  Ave.  Ry.  Co.,  102  Id.  190. 

Silas  Porter{o{  Kansas)  and  Samuel  T.  Brown 
{John  Scott^  Jr.  with  them),  for  W.  W.  Buck- 
ley. 

The  conditional  revocation  contained  in  the 
codicil  is  void  and  of  no  effect.  It  is  on  an  in- 
definite contingency  that  might  or  might  not 
happen  any  time  within  twenty-two  years  after 
the  legacy  became  vested.  The  revocation  does 
not  contain  any  limitation  over  to  ^yi  where  the 
suspended  payments  would  go  should  the  con- 
tingency happen.  This  is  essential  under  all  the 
authorities.  The  revocation  is  made  to  depend, 
not  on  the  act  of  the  legatee,  but  on  the  act  of 
a  third  party,  the  father,  over  whom  the  legatee 
had  no  control.  It  was  a  mere  threat,  with 
the  added  weakness  of  being  against  a  third 
party  who  took  nothing  under  the  will.     It  was 


in  ierrorem  and  void.  It  required  the  separa- 
tion of  parent  and  child,  depriving  the  father  of 
the  society  and  services  of  the  child,  and  the 
right  to  control  his  education  and  habits,  and 
deprived  the  son  of  the  care,  protection  and 
maintenance  of  his  father  during  all  the  years  of 
his  minority. 

Chew*s  Appeal,  45  Pa.  228. 

Mickey's  Appeal,  46  Id.  337. 

Bryant  v,  Thompson,  59  Hun.  545  (N.  Y.). 

State  V,  Richardson,  40  N.  H.  272. 

O'Hara  on  Construction  of  Wills,  268. 

Mallett  V.  Smith,  60  Am.  Decisions,  107. 

Mcllvane  v,  Gethen,  3  Whart  575. 

In  r/ VandeTort*s  Estate,  62  Hun.  6 1 2. 

Wilkinson  v.  Wilkim>on,  L.  R.  12  Eq.  604. 

The  legacy  to  the  petitioner  was  a  vested  one. 
A  bequest  of  this  interest  on  a  definite  sum  for 
life  is  an  annuity,  and  interest  begins  at  the 
death  of  the  testator. 

Flickwir*s  Estate,  136  Pa.  374. 
Peterson's  Appeal,  88  Id.  397. 
Sprankle  v.  Com'tb,  2  Walk.  420. 
Evans*  Estate,  155  Pa.  646. 
Macalester's  Estate,  3  Dist.  Rep.  103. 
McCIure's  Appeal,  72  Pa.  414. 
Litde*s  Appeal,  117  Id.  27. 

The  discretionary  power  vested  in  the  execu- 
tors matters  not  at  all  as  to  the  vesting  of  the 
legacy  or  the  time  when  it  vested ;  whedier  the 
whole  or  a  part  only  of  the  income  was  used 
during  his  minority,  it  belonged  to  the  cestui 
que  trust, 

Boevor  v.  Partridge,  1 1  Sim.  229. 

**  Whether  a  condition  is  subsequent  or  pre- 
cedent must  depend  on  the  language  in  which  it 
is  framed,  and  very  little  help  can  be  derived 
from  decided  cases  on  the  point.  It  may,  how- 
ever, be  noticed  that  when  the  condition  re- 
quires something  to  be  done  which  will  take 
time,  the  argument  is  in  favor  of  construing  it 
as  a  condition  subsequent.'' 

Theobald  on  Wills,  399. 

In  this  case  the  revocation  of  the  legacy  was 
not  to  take  efiect,  unless  at  some  time  t^forethe 
grandson  arrived  at  twenty-five  years  of  age  he 
should  be  removed  from  the  control  of  the  ex- 
ecutors. This  event  then,  upon  which  the  leg- 
acy was  to  be  revoked,  could  not  happen  before 
the  death  of  testator,  and  might  happen  at  any 
time  within  twenty-three  years  after  his  death. 
That  would  "take  time,"  and  according  to  the 
rule  laid  down  by  Theobald,  supra,  **  the  argu- 
ment is  in  favor  of  construing  it  as  a  condition 
subsequent." 

A  condition  attached  to  the  enjoyment  of  a 
legacy  upon  a  contingency  to  happen  after  the 
time  at  which  it  would  ordinarily  vest,  and  which 
is  either  unlawful  or  impossible  of  performance 
by  the  legatee  is  void.  ,  r^r^^Xo 
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The  child  could  not  determine  whether  he 
wouM  stay  or  not  stay  away  from  his  father. 
The  guardian  had  no  right  to  surrender  posses- 
sion of  the  boy ;  he  should  not  have  yielded  to 
a  mere  threat  of  procedure. 

In  a  question  on  a  habeas  corpus  touching  the 
cnstody  of  a  minor  child,  the  controlling  con- 
sideration is  the  interest  of  the  child. 

Commonwealth  v,  Kenney,  I  Chester  G).  322. 
Commonwealth  v.  Gilkeson,  5  Clark  33. 
Commonwealth  v»  Demot,  7  Phila.  624. 
Commonwealth  v.  Hart,  37  Leg.  Int  72. 
Commonwealth  v,  Addicks,  5  Bin.  520. 

Yet  the  guardian  joined  with  his  wife  and 
other  legatees  who  would  profit  if  the  legacy 
were  avoided,  in  giving  up  the  child. 

No  executor,  trustee  or  legatee  under  this  wiU 
ought  to  be  permitted  to  personally  profit  by  his 
own  wrong,  or  even  by  standing  silent  when 
duty  and  honor  required  him  to  speak. 

The  confirmation  of  the  auditor's  report  of 
1870  had  no  effect  as  a  decree  on  the  right  to 
the  legacy.  The  auditor  was  appointed  simply 
to  distribute  a  certain  balance,  the  legacy  was 
outside  of  his  duties.  It  did  not  appear  in  the 
account.  The  minor  was  not  represented.  His 
rights  could  not  be  concluded  by  proceedings  to 
which  he  was  neither  party  nor  privy,  and  of 
which  he  had  no  notice. 

Richards  v.  Rote,  68  Pa.  248. 
Senseman's  Appeal,  21  Id.  331. 
Mintzer's  Appi^,  III  Id.  524. 

The  parties  procuring  the  decree  of  1870 
were  guilty  of  legal  and  constructive  fraud  at 
least,  and  the  Court  will  not  permit  them  to 
take  advantage  of  their  own  wrong. 

Jackson  v.  Summerville,  13  Pa.  359. 
Kuhn's  EsUte,  87  Id.  100. 
Whelen's  Appeal,  70  Id.  410. 
Bricker  v,  Lightner,  40  Id.  1 99. 
Cunningham's  Appeal,  22  Weekly  Notes,  538. 
RicketU*  Appeal,  21  Id.  229. 

The  statute  of  limitations  cannot  apply. 

The  legacy  was  a  trust  fund,  and  the  Orphans' 
Court  has  jurisdiction  to  follow  the  fund  and 
decree  its  payment  to  the  rightful  owner,  and 
no  lapse  of  time  under  the  circumstances  of  this 
case  would  interfere  with  this  power. 

Bispham's  Equity,  200  and  205. 
Gallen*8  Estate,  8  P.  C.  C.  R.  40. 
Brooke's  Appeal,  102  Pa.  150. 
Odd  Fellows'  Appeal,  1 23  Id.  356. 
Palmer  v.  Allen,  26  Weekly  Notes  514. 
Hugh  Gaffney's  Estate,  146  Pa.  49. 
Sutter's  Estate,  19  Phil.  103. 

Besides  until  the  disability  of  the  petitioner  was 
removed  it  could  not  be  pretended  he  was  guilty 
of  laches,  for  the  purposes  of  this  case.  Buckley 
was  a  minor  until  twenty-five  years  old.  The 
petitioner  was  entitled  to  the  unexpended  in- 


come arising  prior  to  his  twenty-fifth  birthday. 

The  executors  had  a  discretionary  power,  it  is 
true,  as  to  how  much  of  the  income  should  be 
used  up  to  that  time,  but  they  might  have  so 
used  it  all.  If  they  had  done  so,  no  one  could 
have  disputed  their  right,  and  this  question  could 
never  have  arisen. 

The  executors  never  exercised  their  discre- 
tionary powers  at  all  in  the  matter,  and  never 
set  apart  the  fund  to  produce  any  interest,  and 
it  follows  the  surplus  contemplated  by  the  will 
never  existed  in  strictness.  In  view  of  this,  it 
is  very  difficult  to  see  how  their  default  can  de- 
feat the  right  of  the  petitioner,  and  make  the 
whole  interest  fund  **  properly  belong  to  the  re- 
siduary legatees,"  and  that  while  the  grandson 
is  in  full  life. 

The  accumulation  of  a  surplus  is  not  directed 
by  this  will,  but  it  is  permitted,  and  if  the  Act 
of  April  18,  1863,  forbidding  accumulation,  re- 
ferred to,  has  any  application  whatever  in  this 
case,  it  is  to  give  such  surplus  to  the  legatee,  he 
being  '*  the  person  who  would  be  entitled  there- 
to if  such  accumulation  had  not  been  directed." 
The  law  £sivors  the  first  taker.  That  is  the  spirit 
of  this  Act,  and  it  is  the  construction  put  upon 
it. 

Washington's  Estate,  75  Pa.  102. 
Carson's  Appeal,  99  Id.  325. 

APPEAL  OF  WHITE  AND  HENTZ. 

October  i,  1894.  Williams,  J.  There  are 
two  principal  questions  involved  in  this  case. 
The  first  relates  to  the  conclusiveness  of  the  pro- 
ceeding in  the  Orphans'  Court  under  which  dis- 
tribution was  made  by  the  executors  of  William 
R.  White,  deceased,  in  1870.  The  second  in- 
volves the  construction  of  the  codicil  to  the  will 
of  the  testator. 

The  report  of  the  auditor  shows  that  the  tes- 
tator died  about  the  first  of  October,  1868,  dis- 
posing by  hi^  will  of  an  estate  amounting  to 
more  than  half  a  million  of  dollars.  Four  of  his 
children  survived  him.  The  fifth,  a  daughter, 
was  dead ;  but  her  husband,  George  D.  Buckley, 
and  her  son,  William  White  Buckley,  the  peti- 
tioner, were  living. 

The  testator  gave  his  estate  to  his  four  surviv- 
ing children,  except  the  comparatively  small  sum 
of  fifty  thousand  dollars,  which  he  directed  his 
executors  to  set  apart  and  place  in  the  hands  of 
some  Philadelphia  life  insurance,  annuity  and 
trust  company  to  be  selected  by  them,  for  the 
benefit  of  his  grandson,  William  White  Buckley. 
The  income  from  this  sum  was  to  be  paid  annu- 
ally to  his  executors  and  by  them  disbursed  for 
the  education  and  care  of  his  grandchild  until 
he  reached  the  age  of  twenty-five  years,  after 
which  it  was  to  be  paid  to  him  directly,  during 
his  natural  life,  with  a  limiutjon^ove^^^^ 
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dren,  or  in  default  of  children,  then  over  to  the 
testator's  four  surviving  children  and  their 
heirs. 

By  a  codicil  to  his  will  he  directed,  "  that 
should  any  attempt  at  law  or  otherwise  be  made 
during  the  minority  of  my  said  grandson  to  with- 
draw his  person  from  the  charge  or  custody  of 
my  executors  by  his  father  or  any  other  person, 
then  and  in  such  case  I  hereby  direct  my  execu- 
tors to  suspend  all  further  payments  aforesaid, 
and  in  such  case  I  hereby  revoke  all  provisions 
for  such  grandson  by  my  said  will." 

The  testator  had  been  involved  in  business 
difficulties  with  his  daughter's  husband,  George 
D.  Buckley,  had  come  to  distrust  his  integrity, 
and  to  regard  him  with  positive  aversion.  He 
desired  to  preserve  the  child  from  what  he  be- 
lieved would  be  the  unwholesome  influence  of 
his  father,  and  this  feeling  suggested  the  codicil 
to  the  will.  Mrs.  Buckley,  the  daughter  of  the 
testator,  died  about  one  year  before  her  father, 
and  her  husband  became  involved  in  criminal 
proceedings  in  Berks  County.  The  testator's 
living  children  seem  to  have  regarded  their  sis- 
ter's infant  child  as  under  their  care,  and  he  was 
removed  to  the  home  of  his  aunt,  Mrs.  Borie. 
Soon  after  the  probate  of  the  will  her  husband 
was  appointed  by  the  Orphans'  Court  guardian 
of  the  person  of  the  child.  He  was  therefore  in 
the  custody  of  his  guardian  and  living  as  a  mem- 
ber of  his  family.  During  the  month  of  Novem- 
ber, 1868,  Geo.  D.  Buckley  was  at  large  and 
came  to  Philadelphia  to  look  after  his  son.  He 
made  an  effort  to  remove  him  from  the  custody 
of  his  guardian  forcibly.  Failing  in  this,  he 
employed  an  attorney  and  through  him  opened 
a  correspondence  with  the  attorney  of  the  exe- 
cutors for  the  purpose  of  obtaining  the  posses- 
sion of  his  child.  Without  any  legal  proceeding 
whatever,  the  executors  and  the  guardian  of  his 
person  appointed  by  the  Court,  surrendered  the 
child  to  his  father,  who  carried  him  into  another 
State,  and  thereafter  retained  possession  of  him. 

In  1870,  the  executors  filed  their  account,  and 
at  the  request  of  the  four  surviving  children  of 
the  testator,  their  attorney  was  appointed  an 
auditor  to  make  distribution.  The  whereabouts 
of  the  petitioner  and  his  father  were  known,  but 
no  notice  was  given  to  either  of  them  of  the  fil- 
ing of  the  account,  of  the  application  for  the  ap- 
pointment of  an  auditor,  of  the  proceedings  be- 
fore the  auditor,  or  the  filing  of  his  report.  Not- 
withstanding this,  the  auditor  reported  that  the 
provision  made  for  the  petitioner  in  his  grand- 
father's will  had  been  defeated  by  the  conduct 
of  his  father ;  and  chat  he  was  entitled  to  no  part 
of  the  same  and  no  interest  whatever  in  his  grand- 
father's estate.  This  report  was  confirmed,  and 
distribution  ordered  among  the  four  children  who 
survived  the  testator. 


Now  the  rule  undoubtedly  is  that  the  judg- 
ment of  a  Court  of  comj)etent  jurisdiction  iscon- 
clusive  of  the  point  decided,  between  parties  and 
privies,  and  therefore  when    the  question  is 
raised  in  any  collateral  proceeding  between  other 
persons  it  is  to  be  regarded  as  conclusive  on  such 
persons  also.     But  the  conclusive  character  of  a 
judgment  or  decree  depends  not  only  uj)on  the 
statutory  grant  of  jurisdiction  to  the  Court  pro- 
nouncing it,  but  upon  actual  jurisdiction  over 
the  persons  whose  rights  are  the  subject  of  in- 
vestigation.    Unless  the  Court  has  the  parties 
before  it,  by  appearance  or  service  of  process,  it 
is  obvious  that  it  can  not  bind  them  by  its  adju- 
dications.    The  four  children  of  the  testator  ap- 
peared voluntarily  with  the  executors  of  their 
father's  will  and  ssked  the  appointment  of  Mr. 
Paul  as  auditor.     They  stated  to  the  Court  that 
they  were  the  only  parties  who  had  any  interest 
in  the  estate.     After  his  appointment  the  auditor 
proceeded  at  once  to  what  was  the  main  purpose 
of  his  appointment,  viz:  to  consider  the  situation 
of  the  grandson  and  to  determine  that  the  legacy 
to  him  had  been  forfeited  by  the  attempt  of  his 
father  to  withdraw  him  from  the  custody  of  the 
testator's  executors.     He  found  the  fact  of  such 
attempt,  and  therefrom  concluded  as  matter  of 
law  that  the  grandson  had  no  further  rights  un- 
der the  will,  and  reported  a  schedule  of  distribu- 
tion wholly  excluding  him  from  the  fund. 

This  was  confirmed  without  objection,  and 
the  payments  were  made  by  the  executors  to  the 
four  children  accordingly.  This  is  the  adjudica- 
tion, and  these  are  th«  payments  made  under 
it,  that  are  set  up  as  conclusive  against  the  peti- 
tioner. 

It  will  be  seen  from  this  statement  or  review 
of  the  facts  that  the  real  parties  in  interest  in  the 
controversy  before  the  auditor  were  the  four  liv- 
ing children  of  the  testator  on  one  side,  and  his 
infant  grandson,  then  about  four  years  old,  on< 
the  other.  The  subject  of  controversy  was  the 
legacy  to  the  infant  grandson  contained  in  the 
testator's  will.  The  auditor  before  whom  the 
question  was  to  be  heard  was  selected  by  one 
side  without  notice  to  the  other.  He  was  the 
attorney  of  the  parties  selecting  hina,  under 
whose  advice  the  grandson  had  been  surrendered 
to  his  father.  He  was  to  pronounce  upon  the 
legal  effect  of  a  surrender  which  was  the  result 
of  a  corresj)ondence,  both  sides  of  which  were 
conducted  under  his  supervision;  as  both  the 
demand  of  George  D.  Buckley  for  his  son,  and 
the  reply  thereto  on  behalf  of  the  executors  were 
written  by  him.  As  an  auditor  he  held  that 
what  he  had  arranged  as  an  attorney  was  effec- 
tive to  extinguish  the  rights  of  the  infant,  and 
vest  the  fifty  thousand  dollars  provided  by  the 
will  for  him,  in  his  clients ;  and  he  awarded  it 
to  them  accordingly.  Neither  the  auditor,  nor 
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the  executors,  nor  the  children  of  the  testator 
suggested  to  the  Court  that  William  White  Buck- 
ley was  an  infant,  and  a  non-resident  of  the 
State.    Neither  of  them  asked  the  appointment 
of  a  guardian  ad  litem  to  represent  him.    The 
fact  of  his  existence  was  withheld  from  the  Court 
by  the  agreement  for  the  appointment  of  an  audi- 
tor, and  the  representation  that  it  was  signed 
by  all  the  parties  having  any  interest  in  the  estate. 
To  enter  upon  an  argument  to  prove  that  such 
a  proceeding  was  not  conclusive  upon  the  un- 
represented infant  would  require  an  unnecessary 
waste  of  words  and  9ould  add  nothing  to  the 
force  of  a  mere  statement  of  the  facts.    The 
character  of  the  parties  forbids  the  idea  that  it 
was  a  scheme  to  divest  this  infant  of  his  rights. 
It  was  doubtless  the  result  of  haste  and  thought- 
lessness on  the  part  of  the  children  of  the  testa- 
tor, and  of  a  mistaken  confidence  in  his  profes- 
sional opinion  on  the  part  of  the  attorney  and 
auditor ;  but  whatever  the  fact  may  be  as  to  the 
manner  in  which  the  proceeding  was  conducted 
the  conclusion  is  inevitable  that  it  was  not  such 
an  adjudication  as  could  conclude  the  infant 
against  whom  it  was  rendered  without  a  hearing 
and  without  notice.    As  a  settlement  of  the  ac- 
counts of  the  executors  it  may  be  conclusive,  at 
least  it  is  not  now  questioned  ;  but  as  a  decree  of 
distribution  it  was  a  nullity  so  far  as  the  interest 
of  the  petitioner  is  concerned. 

The  Court  below  was  right  therefore  in  hold- 
ing that  the  petitioner  had  a  right  to  be  heard  on 
the  subject  of  his  interest  under  his  grandfather's 
will. 

This  brings  us  to  the  second  question,  and  re- 
quires us  to  consider  the  construction  of  the  co- 
dicil to  the  will  of  the  testator.  There  is  no 
doubt  that  the  will  as  originally  written  gave  to 
&e  petitioner  a  vested  interest.  If  this  interest 
has  been  divested  it  must  be  by  virtue  of  the  co- 
dicil in  which  the  testator  directs  that  if  ^*  any 
attempt  '*  is  made  to  withdraw  his  grandson  from 
the  custody  of  his  executor  by  **  his  father  or  any 
other  person,*'  then  the  provision  made  for  him 
in  his  will  shall  be  inoperative.  The  testimony 
shows  that  at  the  date  of  the  codicil  the  grandson 
was  in  the  care  of  Mrs.  Borie.  The  father  was 
Aen  in  confinement.  The  purpose  of  the  codi- 
cil was  to  secure  to  the  child  such  an  education 
and  such  moral  training  as  the  father  could  not 
give  him,  by  making  it  largely  to  the  interest  of 
both  father  and  son  that  he  should  remain  under 
the  care  of  his  maternal  relatives. 

The  custody  of  the  child  was  that  which  the 
testator  desired  to  secure.  If  he  could  not  con- 
trol this,  but  the  child  was  to  go  to  and  be 
reared  by  his  father,  then  the  testator  was  un- 
willing to  make  any  provision  for  him.  What 
then  did  he  mean  by  the  words  **  any  attempt"  ? 
If  he  meant  to  include  unsuccessful  and  aban- 


doned attempts  then  it  might  happen  that  the 
custody  of  the  child  might  continue  in  his  exe- 
cutors and  family,  and  yet  all  provision  for  his 
education  and  support  be  forfeited.     This  was 
not  the  testator's  thought.     He  wished  to  make 
the  legacy  depend  on  the  continued  custody  of 
the  child  so  that  he  might  be  suitably  educated 
if  he  remained  with  his  mother's  relatives.     The 
attempt  against  which  the  testator  tried  to  guard 
was  not  an  abortive  one  that  should  leave  the 
custody  unchanged,  but  a  successful  one  that 
should  change  the  custody.     The  idea  of  a  sur- 
render as  the  result  of  correspondence  he  evi- 
dently did  not  entertain.     We  do  not  think  the 
evidence  or  the  report  of  the  auditor  shows  any 
such  attempt  to  withdraw  the  child  from  the 
custody  of  the  executors  as  the  testator  intended 
to  provide  against ;  and  we  quite  agree  with  the 
Court  below  that  if  the  auditor's  construction  of 
the  codicil  could  be  sustained  the  condition 
would  be  void  for  vagueness  and  uncertainty. 
The  codicil  is  an  attempt  to  engraft  upon  the 
legacy  to  the  grandson  a  condition  subsequent, 
by  means  of  which  the  estate  of  the  legatee 
might  be  forfeited  by  the  acts  of  persons  over 
whom  he  had  no  control  and  for  whose  conduct 
he  was  in  no  sense  responsible.    Such  conditions 
are  not  regarded  with  favor  by  the  Courts  and 
will  not  be  enforced  when  they  can  be  reason- 
ably relieved  against. 

It  is  not  necessary  to  treat  the  codicil  as  in- 
tended to  operate  in  terrcrem  merely.  It  is 
enough  to  say  that  if  interpreted  as  the  auditor 
held  if  should  be,  so  as  to  include  all  attempts 
whether  successful  or  unsuccessful,  whether 
abandoned  or  defeated,  whether  made  by  the 
father  or  a  stranger,  it  is  void  for  uncertainty. 
If,  on  the  other  hand,  it  is  interpreted  to  mean 
successful  attempts  made  with  force,  or  at  the 
law,  the  evidence  shows  no  such  attempt.  It 
shows  simply  a  correspondence  conducted  on 
both  sides  under  the  supervision  of  the  attorney 
for  the  executors,  and  a  surrender  of  the  child 
as  tlie  result  of  such  correspondence.  This  did 
not,  it  could  not,  divest  the  vested  legacy  of  the 
infant  who  was  the  subject  of  the  correspondence 
and  transfer  it  to  those  who  through  their  attor- 
ney were  consenting  to  the  surrender. 

The  decree  appealed  from  is  affirmed,  the  ap- 
pellants to  pay  the  costs  of  this  appeal. 

Mitchell  and  Fell,  JJ.,  dissented  on  the 
second  ground,  in  construction  of  the  will. 


BUCKLEY'S  APPEAL. 


October  i,  1894.  Williams,  J.  This  appeal 
is  from  the  same  decree  just  considered  in  the 
appeal  of  William  R.  White  and  J.  Henry 
Hentz,  executors.  The  appellant  contends  that 
the  Orphans'  Court  did  not  go  far  enough  in  the 
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matter  of  interest,  and  alleges  that  the  executors 
should  be  required  to  account  to  him  for  the  in- 
come of  the  legacy,  given  him  in  the  will  of  his 
grandfather,  from  the  death  of  the  testator  down 
to  the  date  of  the  decree. 

The  Orphans*  Court  held  him  entitled  to  the 
income  after  he  reached  the  age  of  twenty-five 
years,  but  denied  his  right  to  demand  it  prior  to 
that  time.  This  seems  to  be  exactly  in  conform- 
ity with  the  directions  of  the  wiU.  The  testator 
gave  the  sum  of  fifty  thousand  dollars  to  such 
life  insurance,  annuity  and  trust  company  of 
Philadelphia  as  his  executors  should  designate, 
in  trust  to  invest  the  same,  collect  the  income 
therefrom,  and  pay  it  over  to  his  executors,  or 
so  much  of  the  same  *  *  as  my  executors  may  deem 
sufficient  to  maintain  and  educate  my  grandson, 
Wm.  W.  Buckley,  suitably  to  his  relationship  to 
me  until  he  shall  arrive  at  the  age  of  twenty-five 
years."  After  he  should  reach  the  age  named 
the  will  directed  the  trustees  to  pay  the  income, 
not  to  the  executors,  but  to  the  grandson  in  per- 
son during  the  remainder  of  his  natural  life.  At 
the  death  of  his  grandson,  the  testator  directed 
the  trustee  to  turn  over  "the  whole  principal 
sum  and  whatever  increase  thereto,  there  may 
be  "  to  the  lawful  issue  of  the  grandson ;  and  in 
default  of  lawful  issue  then  over  to  the  testator's 
children  living  at  the  time  of  his  own  death  and 
to  their  heirs.  Until  the  grandson  reached  the 
required  age  his  interest  in  the  income  from  the 
legacy  was  made  to  depend  on  the  discretion  of 
the  executors.  The  trust  was  in  effect  a  spend- 
thrift trust  in  which  the  beneficiary  whose  judg- 
ment is  distrusted,  is  left  to  the  care  of  those  in 
whom  the  testator  confides.  The  testator  in  this 
case  placed  his  executors  in  his  own  stead  and 
left  to  them  the  direction  of  the  education  and 
care  of  his  grandson,  which  had  he  lived  he 
would  have  controlled  in  accordance  with  his 
own  views. 

The  appellant  has  no  right  therefore  under 
the  terms  of  the  will  to  call  the  executors  tq  an 
account  for  the  exercise  of  their  discretion. 
What  he  was  authorized  to  receive  and  demand 
from  the  trustee  he  may  ask  the  executors  to  ac- 
count for,  because  of  their  failure  to  appoint  the 
trustee,  but  the  learned  Orphans*  Court  was 
right  in  holding  that  he  had  no  legal  claim  upon 
the  income  which  was  not  payable  to  him,  and 
which  the  executors  were  empowered  to  use  in 
their  discretion  for  his  maintenance  and  education . 

What  rights  the  remainder  men  may  have,  if 
any,  under  the  terms  of  the  will,  to  require  an 
account  of  the  **  increase  **  which  the  testator 
anticipated  as  probable,  it  is  not  now  possible  to 
determine.  They  are  not,  and  can  not  become, 
parties  to  this  proceeding. 

The  appeal  is  dismissed  at  the  cost  of  the  ap- 
pellant. H.  B. 


May,  '93,  26.  May  28, 1894. 

Enders  v.  Enders. 

Public  policy — Contract — Parent  and  child-^ 
Family  compact. 

A  contract,  to  be  void  as  against  public  policy,  must  be 
inconsistent  with  sound  p>olicy  and  good  morals,  and  to 
the  consideration  of  the  thing  to  be  done. 

While  a  contract  by  a  parent,  by  which  she  bargains 
away  the  control  of  her  child  to  a  stranger,  and  so  at* 
tempts  to  relieve  herself  of  all  parental  responsibility,  is 
void  as  against  public  policy,  yet  a  contract  of  the  nature 
of  a  family  compact,  by  which  a  mother  in  needy  circom- 
stances  agrees  that  her  child  may  be  brought  up  by  and 
live  with  his  grandfather,  who  is  of  good  character  and 
ample  estate,  and  who  further  agrees  that  the  mother  shall 
visit  her  child  when  she  desires,  and  have  him  at  her 
house  when  convenient,  is  not  against  public  p>olicy,  and 
the  mother  may  recover  the  stipulated  consideration  upon 
which  she  surrendered  the  possession  of  her  child. 

Appeal  of  Annie  Enders,  plaintiff,  from  the 
judgment  of  the  Commou  Pleas  of  Dan- 
phin  County,  in  an  action  of  assumpsit  in 
which  William  J.  Enders  and  Annie  Elizabeth 
Enders,  executors  of  William  Enders,  deceased, 
were  defendants. 

On  the  trial  of  this  cause,  before  Simonton, 
P.  J.,  the  following  facts  appeared  : — 

Several  years  prior  to  1872,  the  plaintiff  was 
married  to  Emanuel  Enders,  who  was  the  son  of 
defendants*  decedent,  and  the  father  of  William 
J.  Enders,  one  of  the  defendants. 

A  separation  took  place  between  husband  and 
wife,  as  alleged  by  the  plaintiff,  on  account  of 
the  former*s  failure  to  support  and  ill  treatment 
of  his  wife;  as  alleged  by  the  defendant,  through 
the  wilful  desertion  of  the  husband  by  the  wife. 

The  plaintiff  sought  shelter  at  the  home  of  her 
father  at  Berkley,  in  Berks  County,  Pa.  On 
November  7th,  1872,  some  months  after  the 
plaintiff  had  separated  from  her  husband,  Eman- 
uel Enders,  and  while  she  and  her  son,  William 
J.  Enders,  one  of  the  defendants,  who  was  then 
about  two  years  old,  were  living  with  her  father, 
William  Enders,  the  grandfather,  came  to  visit 
her.  William  J.  Enders  was  his  only  grandson, 
and  naturally,  the  grandfather  was  solicitous  that 
the  child  should  have  advantages  of  education 
which  his  means  afforded,  and  which  the  means 
of  his  mother  did  not  afford.  The  matter  was 
discussed  by  the  grandfather  and  the  mother  of 
the  boy,  and  also  with  his  maternal  grandmother, 
and  finally  the  grandfather  said  that  if  the  plain- 
tiff would  let  him  have  the  child,  he  would  give 
him  a  good  education  in  some  college,  and 
would  give  her  twenty  thousand  dollars  and  the 
child  ten  thousand  dollars,  when  he  should  come 
of  age,  and  if  she  would  remain  single  he  would 
rather  give  her  more ;  that  she  should  come  to 
see  the  child  whenever  she  liked  to,  and  should 
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have  the  boy  at  her  home  whenever  it  was  con- 
venient,  but  that  the  home  of  the  boy  should  be 
with  him. 

To  this  proposition  the  mother  assented. 
Thereafter  the  home  of  the  boy  was  with  his 
grandfather,  but  frequent  and  prolonged  visits 
were  made  by  the  mother  and  son  at  their  re- 
spective homes. 

William  Enders  died  November  24,  1891, 
and  the  plaintiff  was  never  paid  the  |2o,ooo 
promised  her,  and  brought  action  to  March  term, 
1892. 

The  Court,  after  summing  up  the  evidence  to 
the  jury,  concluded  its  charge  as  follows : — 

"If  a  verdict  be  found  in  favor  of  the 
plaintiff,  it  will  be  subject  to  the  reserved 
points  on  the  following  facts:  Old  Mr.  En^ 
ders,  the  grandfather,  said  that  he  came  to  fetch 
the  child,  and  my  sister  (its  mother)  did  not 
want  to  part  with  the  child,  who  was  about  three 
years  old ;  then  he  promised  her  if  she  would 
let  him  have  the  child,  he  would  give  her  twenty 
thousand  dollars  and  the  child  ten  thousand  dol- 
lars when  he  should  come  of  age,  and  at  the 
same  time  he  would  give  him  a  good  education 
at  some  college ;  and  if  she  would  stay  single 
till  he  was  of  that  age,  he  would  sooner  give  her 
more ;  and  he  said  that  she  could  come  to  see 
the  child  whenever  she  would  like  to,  and  the 
same  time  that  she  could  have  the  boy  occasion- 
ally for  certain  length  of  time,  but  that  the  home 
should  be  with  him.  She  said  she  sooner  keep 
the  boy  than  have  the  money,  but  by  consulting 
a  little  with  her  they  compromised  that  he 
should  take  the  boy  along  on  those  terms. 

**  On  those  facts  these  questions  of  law  are  re- 
i       served : 

I  "ist.  Whether  the  contract  set  forth  in  the 

feicts  is  contrary  to  public  policy. 

**  2nd.  Whether  the  facts  show  any  considera- 
tion for  the  promise. 

**  3rd.  The  further  question  is  also  reserved 
whether  there  are  any  facts  in  this  case  that 
ought  to  go  the  jury  upon  which  they  can  legal- 
ly find  in  favor  of  the  plaintiff.** 

The  jury  found  a  verdict  for  the  plaintiff  for 
$20,000.  The  defendants  moved  for  judgment 
mm  obstante  veredicto ^  and  the  Court  in  banc  after 
argument  entered  judgment  for  the  defendant. 

The  plaintiff  took  this  appeal  and  assigned  for 
error  the  entry  of  judgment. 

Robert  Snodgrass  (with  him  S,  J,  AfcCarrell, 
Ermentrout  and  Ruhl),  for  appellant. 

A  contract  having  for  its  object  the  promotion 
of  the  best  interests  of  an  infant,  where  such  ob- 
ject is  actually  attained,  is  not  void,  because 
there  is  attached  to  it  a  money  consideration. 
If  the  contract  pass  the  test  of  **  the  best  inter- 
ests of  the  infant  *'  it  is  valid,  even  if  other  con- 
siderations are  incidentally  involved. 


Van  Duyne  v.  Vreeland,  ix  N.  J.  Eq.  371;  12  Id. 
142. 

The  plaintiff  here  was  entitled  to  the  benefit 
of  the  Act  of  May  4,  1855.  She  was  entitled 
to  the  control  of  and  to  receive  the  earnings  of 
the  child.     She  could  have  apprenticed  him. 

Brotzman  v,  Bunnell,  5  Whart  128. 

She  gave  up  these  rights  to  tjie  grandfather^ 
who  agreed  to  pay  her  for  so  doing  a  certain  sum 
when  the  boy  became  of  age.  That  she  might 
have  withdrawn  from  the  contract,  or  the  child 
on  reaching  the  age  of  fourteen  might  have  left 
his  grandfather,  does  not  constitute  a  defence 
here,  where  the  other  party  to  the  contract  has 
enjoyed  the  fruits  of  it,  1.  e,,  the  society  and 
control  of  his  grandchild.  The  mother  did  not 
withdraw,  the  boy  did  not  leave  his  grand- 
father. 

The  consideration  is  sufficient  to  support  a 
promise  to  pay. 

NeaFs  Exrs.  v,  Gilmore,  79  Pa,  427. 

Family  compromises  are  favored,  and  may  be 
sustained,  even  if  resting  on  grounds  which 
would  not  have  been  satisfactory  in  a  transaction 
between  strangers. 

Bnrkholder*s  Appeal,  105  Pa,  31. 
Bentley  v,  Terry,  59  Ga.  555. 
Geist  V,  Geist,  2  Pa.  441. 
Walker  v.  Walker,  67  Id.  185. 
GUkeson  v,  Gilkeson,  i  Phila.  194. 

Casper  S.  Bigler  and  Frederick  A£.  Ott,  for 
appellee. 

Contracts  by  which  parents  seek  to  evade  the 
obligation  of  care  and  nurture  of  their  offspring 
are  against  public  policy,  and  will  not  be  en- 
forced. 

In  re  Lewii,  88  No.  Car.  31. 
In  re  Scarritt,  76  Mo.  565. 
Chapskey  v.  Wood,  26  Kan.  650. 
State  V,  Baldwin,  5  N.  J.  Eq.  454. 
Vansittart  v,  Vansittart,  2  De  G.  &  J.  259. 
Roberts  v.  Hall,  I  Ontario  388. 
Johnson  v.  Terry,  34  Conn.  259. 
Torrington  v,  Norwich,  21  Conn.  543. 

The  validity  of  a  contract  is  determined  by 
the  tendency  of  the  class  to  which  it  belongs, 
and  not  by  the  fact  whether  in  the  particular 
case  it  had  or  had  not  any  prejudicial  effect. 

Greenhood  on  Public  Policy,  Rule  VI,  p.  5. 
Holliday  z/.  Patterson,  5  Oreg.  177. 
Richardson  v.  Crandall,  48  N.  Y.  343. 
Webb  V.  Dietrich,  7  W.  &  S.  401. 
Chorpenning's  Appeal,  32  Pa.  315. 

The  law  does  not  recognize  the  rights  of  a 
parent  in  his  offspring  as  property.  The  wel- 
fare of  the  child  is  the  object  with  which  the 
Courts  are  concerned,  and  whatever  right  a 
parent  has  to  the  custody  of  his  child  grows  out 
of  the  duty  he  owes  to  the  child,  and  is  recog- 
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nized  only  as  a  means  of  fulfilling  the  obliga- 
tion. 

Com'th  V,  Addicks,  5  Binn.  520;  2  S.  &  R.  174. 
Com'th  V,  Gilkeson,  5  Clark,  30. 
Com'th  V,  Nutt,  I  P.  A.  Browne,  143. 
Dumain  v,  Gwynne,  10  Allen,  270. 
Heinemann's  Appeal,  96  Pa.  1x2. 

A  mother  not  being  bound  to  maintain  her 
minor  child  is  not  entitled  to  his  service. 

Fairmount  Ry.  Co.  v,  StuUer,  54  Pa.  375. 
Burrell  Township  v,  Pittsburgh  Guardians  of  the 
Poor,  62  Pa.  472. 

October  i,  1894.  Dean,  J.  About  the  year 
1868,  Annie  Enders,  the  plaintiff,  was  married 
to  Emanuel  Enders,  son  of  William  Enders. 
Two  years  after  their  marriage,  a  son,  William 
J.  Enders,  was  bom  to  them.  At  that  time  they 
lived  at  Cornwall,  Lebanon  County.  Two  years 
after  the  birth  of  the  son,  on  account  of  her 
husband's  ill  treatment  and  neglect  to  support 
her,  the  wife  left  him,  and,  with  her  child,  took 
up  her  home  with  her  father  at  Berkley,  in 
Berks  County.  Some  months  after  leaving  her 
husband,  and  while  living  with  her  father,  on 
7th  November,  1872,  William  Enders,  the 
father  of  her  husband,  visited  her.  Her  boy 
was  his  only  grandson,  and  he  was  desirous  that 
he  should  have  a  better  education  than  his 
mother  could  afford  him.  The  subject  of  the 
boy's  future  was  discussed  between  her  and  both 
grandfathers,  and  others  of  the  wife's  family,  at 
this  vi^it.  The  grandfather,  Enders,  proposed 
to  her,  if  she  would  permit  him  to  take  her  son 
and  educate  him,  the  boy  to  make  his  home  with 
him  until  he  was  of  age,  she  to  have  the  privi- 
lege of  visiting  her  child  when  she  desired,  and 
to  have  him  at  her  home  whenever  convenient, 
he  would  give  the  mother  |2o,ooo,  and  the  boy 
1 10,000  when  he  came  of  age.  The  mother 
consented,  and  thereafter  the  home  of  the  boy 
was  with  his  grandfather,  the  mother  and  son 
visiting  each  other  frequently.  About  the  25  th 
November,  1891,  soon  after  the  boy  came  of 
age,  the  grandfather  died,  but  he  had  not  paid, 
nor  had  he  made  any  provision  by  will  or  other- 
wise, for  payment  of  the  <2o,ooo  to  the  mother, 
Annie  Enders.  Thereupon  she  brought  suit 
against  his  executors.  At  the  trial,  the  defen- 
dants contended : 

1,  That  the  contract,  even  if  proven,  was 
void  because  against  public  policy. 

2.  There  was  no  sufficient  consideration  to 
support  the  alleged  promise. 

The  Court  submitted  the  testimony,  as  to 
whether  the  contract  was  made  as  averred  by  the 
plaintiff,  to  the  jury,  who  found  for  the  plaintiff; 
at  the  same  time  reserved  the  questions  of  law 
raised  by  defendants,  and  afterwards  entered 
judgment  in  favor  of  defendants,  non  obstante 


veredicto.    From  that  judgment,  plaintiff  brings 
her  appeal. 

The  Court,  having  decided  the  consideration 
was  sufficient,  the  sole  question  here  is,  whether 
the  contract  was  against  public  policy,  and  there* 
fore  void.  The  learned  Judge  of  the  Court  be- 
low was  of  opinion  that  it  was,  and  refers  to 
many  cases,  holding  that  the  parent  cannot  di- 
vest himself  of  the  custody  of  his  child  by  any 
agreement  or  contract;  that,  notwithstanding 
such  agreement,  his  obligation  as  a  parent  re- 
mains, as  well  as  the  right  of  custody  and  guar- 
dianship. 

It  is  admitted  in  the  opinion,  that  none  of  the 
case  cited  raise  the  precise  question  on  which 
this  case,  because  of  its  peculiar  facts,  turns. 

Public  policy,  in  the  administration  of  the 
law  by  the  Courts,  is  essentially  different  from 
what  may  be  public  policy  in  the  view  of  the 
Legislature.     With  the  Legislature,  it  may  be 
and  often  is,   nothing  more  than  expediency. 
The  public  policy  which  dictates  the  enactment 
of  a  law,  is  determined  by  the  wisdom  of  the 
Legislature.    If  the  Legislature  declared  by  stat- 
ute that  it  was  injurious  to  public  interests  under 
any  circumstances  for  the  parent  to  surrender 
the  custody  of   a  child  during  minority  to  a 
grandfather,  that  would  be  the  end  of  the  dis- 
cussion on  that  question.     It  has  declared  the 
parent  can  apprentice  his  child ;  can,  by  certain 
proceedings  in  Court,  permit  its  adoption  by 
another,  and  that  it  can  take  away  for  miscon- 
duct the   right  of  testamentary   guardianship. 
But  in  the  absence  of  any  statute  forbidding 
such  a  contract  as  the  jury  have  here  found,  we 
must  find  as  a  fact  that  such  contracts  have  a 
tendency  to  injure  the  public,  or  are  against  the 
public  good;  or,  as  is  said  in  Trist  v.  Child,  21 
Wall.  448,  a  contract,  to  be  void  on  this  ground, 
'<  must  be  inconsistent  with  sound  policy  and 
good  morals  as  to  the  consideradon  or  thing  to 
be  done."     If  by  well-settled  judicial  precedent 
the  law  has  determined  that  such  a  contract  as 
this  tends  to  the  injury  of  the  public,  or  is  in- 
consistent with  sound  morality,  we  would  feel 
bound  to  follow  the  law  thus  declared,  without 
regard  to  our  own  notions  of  the  tendency  of 
the  contract. 

As  to  what  the  contract  was  here,  that  has 
been  definitely  settled  by  the  verdict  on  a  full 
and  impartial  submission  of  the  evidence.  It  is 
precisely  the  contract  averred  by  plaintiff".  Many 
of  the  cases  cited  by  appellee  bear  on  some  fea- 
tures of  evidence  adduced  in  denial  of  this  con- 
tract, which  the  jury  found  as  a  fact  to  have 
been  made.  It  does  not  help  us  in  the  deter- 
mination of  the  question,  to  allege  the  wife  ma- 
liciously deserted  her  husband  and  child,  and 
had  no  marital  right  as  against  her  husband  to 
its  custody.    Whatever  may  be  the  law  a^plica- 
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ble  to  such  a  state  of  facts,  they  are  not  the  facts 
here.  She  had  the  custody,  when  the  grand- 
father made  the  promise,  and  he  conceded  her 
right  to  and  authority  over  it.  This  is  a  neces- 
sary  inference  from  the  verdict. 

We  cannot  find  in  the  cases  cited  that  a  con- 
tract, such  as  this  one,  has  ever  been  declared 
void  as  against  public  policy ;  nor  is  the  princi- 
ple announced  in  any  case  holding  the  contract 
void  applicable  to  these  somewhat  peculiar 
facts. 

At  the  time  the  contract  was  made  the  child 
was  about  two  years  old ;  the  mother  was  living 
with  it  at  her  father's,  apart  from  her  husband ; 
she  and  the  child  were  dependent  on  the  bounty 
of  her  father,  who  was  in  moderate  circum- 
stances. Obviously,  whether  this  situation  was 
brought  about  by  marital  discord,  or  the  father's 
viciousness,  the  future  welfare  of  the  helpless 
child  was  in  peril.  A  deserted  or  a  deserting 
wife,  without  means,  cannot  give  much  of  ad- 
vantage in  the  way  of  education  and  comfort  to 
the  child.  The  grandfather,  conscious  of  this, 
and  being  of  ample  fortune,  with  a  view  to  his 
grandson's  future  and  the  gratification  of  his  own 
family  pride  and  affection,  proposed  to  take  the 
boy,  give  him  a  home  and  educate  him.  While 
no  severance  of  the  maternal  relation  was  con- 
templated, a  personal  separation  was  involved. 
By  the  arrangement  the  grandfather  secured  the 
constant  companionship  of  the  boy,  and  the 
mother  relinquished  it.  No  parental  duty  or 
obligation  on  the  part  of  the  mother  was  cast 
off,  nor  was  there  any  such  intention.  Nor  was 
the  arrangement  prompted  by  self-seeking  on 
the  part  of  the  mother;  the  proposition  was 
made  by  the  grandfather,  and  she,  out  of  regard 
for  the  advantage  accruing  to  the  child,  reluct- 
antly consented.  The  grandfather  did  all  he 
agreed  to  do ;  the  grandson  received  all  the  ad- 
vantages expected  by  the  mother.  She  suffered 
the  deprivation  of  his  constant  society  for  nine- 
teen years;  the  grandfather  enjoyed  the  pres- 
ence of  his  grandson.  Without  alienation  in 
affection,  the  mother  relinquished  the  benefit  of 
his  personal  service  and  the  comfort  derived 
from  a  son's  personal  attention.  For  this  she 
was  to  receive  f  20,000  when  the  son  came  of  age. 
She  has  a  right  to  recover  it,  unless  the  contract 
was  against  public  policy. 

We  concede  the  authorities  establish  that  the 
contract  of  a  parent,  by  which  he  bargains  away 
for  a  consideration  the  custody  of  his  child  to  a 
stranger,  he  attempting  to  relieve  himself  from 
all  paternal  obligation,  and  place  the  burden  on 
another,  who  is  to  shoulder  it,  without  natural 
affection  or  moral  obligation  to  prompt  to  the 
performance  of  parental  duty,  but  only  because 
of  a  bargain,  is  void  as  against  public  policy. 
Such  a  contract  would  be  the  mere  sale  of  the 


child  for  money.  But  this  was  a  family  com- 
pact. The  pride  of  the  grandfather  centered  on 
the  child  as  his  only  living  male  descendant  in 
whose  future  there  was  promise ;  he  was  called 
by  his  name,  and  without  question,  both  in  blood 
and  affection,  he  stood  near  to  him.  Nor  was 
his  relation  to  the  child  wholly  without  legal  re- 
sponsibility. In  the  case  of  poverty  on  tke  part 
of  one,  and  ability  on  the  part  of  the  other,  by 
the  Act  of  1836  there  was  a  legal  liability  on 
the  part  of  each  to  support  the  other.  These 
are  the  circumstances  under  which  this  contract 
was  made.  We  concede  that  because  the  event 
showed  this  contract  did  promote  the  child's 
welfare,  that  is  not  sufficient  to  warrant  us  in 
saying  the  contract  was  not  against  public  pol- 
icy. The  particular  instance  does  not  determine 
public  policy,  but  only  the  probable  or  natural 
tendency  of  such  contracts.  But  we  are  clearly 
of  the  opinion  that  the  tendency  of  such  con- 
tracts, between  grandparents  of  good  character 
and  ample  estate  and  parents  in  reduced  circum- 
stances, where  parental  solicitude  and  affection 
are  not  to  be  extinguished,  and  where  the  wel- 
fare of  the  child  is  intended  to  be  promoted,  is 
neither  to  the  injury  of  the  public  nor  to  good 
morals.  In  Van  Duyne  z'.  Vreeland,  1 1  N.  J.  E. 
R.  371,  and  Hill  v.  Gomme,  i  Beavan  541,  the 
contracts  of  the  parents  were  decided  not  to  be 
against  public  policy,  although  made  with  stran- 
gers to  the  blood ;  because  of  the  special  facts, 
and  on  the  ground  that  the  contract  was  for  the 
welfare  of  the  child,  tin  Neal's  Executors  v* 
Gilmore,  79  Pa.  427,  ^he  contract  was  made  by 
the  father,  who  was  intemperate,  he  relinquish- 
ing the  custody  of  his  two  boys,  respectively  two 
and  six  years  of  age,  to  a  childless  couple,  rela- 
tives of  his,  until  the  children  were  of  age.  It 
was  held  that  if  the  contract  had  been  proven 
there  was  sufficient  consideration  to  support  and 
enforce  it,  but  that  the  proof  was  not  sufficient 
to  establish  the  contract./  The  point  was  not 
even  made  that  such  a  contract  was  against  pub- 
lic policy. 

The  payment  to  be  made  the  mother  was  by 
the  contract  fixed  at  the  majority  of  the  child, 
but  there  never  was  a  time  during  its  existence 
that  the  law  would  have  declared  it  void  as 
against  public  policy;  because  it  contemplated 
no  severance  of  the  parental  relation,  no  extin- 
guishment of  parental  solicitude,  and  was  whol- 
ly for  the  welfare  of  the  child.  Such  custody 
as  was  necessary  to  gratify  the  pride  and  affec- 
tion of  the  grandfather,  and  further  the  boy's 
education,  was  relinquished;  a  custody  not  un- 
like that  which  she  would  have  surrendered  had 
she  placed  him  in  a  boarding  school  for  several 
years. 

As  we  see  nothing  in  this  contract  which 
should  prevent  its  enforcement,  the  judgment  of 
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the  Court  below  is  reversed,  and  judgment  is 
now  entered  on  the  verdict  for  plaintiff. 

H.    B, 


Jan.  '94,  319.  April  4,  1894 

Muzzarelli  v.  Hulshizer  et  al. 

Equity —  Injunctions  —  Building  Restrictions — 
Covenants  Running  with  the  Land, 

S.,  being  seized  of  three  contiguous  lots,  sold  them  to 
three  separate  persons,  by  deeds  executed  and  delivered 
on  the  same  day,  reserving  a  rent  in  each  deed.  In  each 
deed  the  description  of  the  lot  conveyed,  referred  to  the 
adjoining  lot  or  lots,  as  <*  intended  to  be  this  day  granted 
by  the  said  S.  to,"  naming  the  purchaser  of  such  adjoin- 
ing lot.  The  deed  for  the  middle  lot  contained  the  fol- 
lowing clause :  "  It  is  further  understood,  conditioned, 
aud  agreed  by  and  between  the  said  parties  hereto,"  and 
then  followed  a  restriction  as  to  the  dimensions  and  char- 
acter of  building  to  be  erected  on  the  rear  of  the  lot.  In 
the  deeds  for  the  adjoining  lots,  no  reference  was  made,  in 
express  terms,  to  this  building  restriction,  but  in  each  case 
the  lot  conveyed  was  described,  in  part,  as  to  its  bounda- 
ries, by  a  reference  to  the  conveyance  of  the  middle  lot. 
The  three  deeds,  all  of  the  same  date,  were  duly  recorded. 
The  middle  lot,  by  mesne  conveyances,  came  into  the 
possession  of  one  H.,  and  the  lot  adjoining  it  on  the  south 
mto  the  possession  of  M.  H.  having  begun  to  erect  a 
building  upon  his  lot  in  violation  of  the  restriction,  M. 
filed  a  ^1  for  an  injunction  : 

Held,  that  the  restriction  was  in  the  nature  of  a 
covenant  running  with  the  land,  and  was  intended  to 
create,  and  did  create,  an  easement  of  light  and  air  in 
favor  of  the  adjoining  lot,  I9hich  the  owner  had  a  right 
to  enforce,  and  that  a  prelimi^ry  injunction  should  have 
granted. 

Clark  V,  Martin,  49   Pa.  289 ;  and  St.    Andrew's 
Church's  Appeal,  67  Pa.  512,  followed. 

Appeal  of  Emma  Muzzarelli,  plaintiff,  from 
the  decree  of  Common  Pleas  No.  i,  of  Philadel- 
phia County,  dismissing  a  bill  in  equity  filed  by 
Emma  Muzzarelli  against  A.  H.  Hulshizer  and 
John  W.  Chestnut,  for  a  preliminary  injunction 
to  restrain  A.  H.  Hulshizer  and  John  W.  Chest- 
nut from  erecting  any  building  or  other  erection 
upon  the  premises  No.  254  North  Ninth  Street, 
in  the  City  of  Philadelphia,  in  violation  of  the 
terms  and  provisions  of  the  covenant  and  condi- 
tion contained  in  the  deed  by  which  the  owners 
of  said  premises  claim  title. 

The  bill  filed  in  this  case  substantially  set  forth 
as  follows :  Elizabeth  B.  Sergeant,  being  seized 
in  fee  of  three  adjoining  lots  of  ground,  now 
numbered  252,  254,  and  256  North  Ninth  street, 
respectively,  conveyed  the  same,  by  three  sepa- 
rate deeds  of  conveyance,  reserving  in  each  case 
a  ground  rent,  to  three  different  purchasers. 
The  middle  lot,  the  premises  in  question  now 
known  as  254  North  Ninth  street,  was  conveyed 
to  one  William  G.  Hough,  reserving  a  ground 


rent  of  |i  11.66  per  annum.  The  said  deed, 
signed  and  sealed  by  the  said  William  G.  Hough, 
contained  the  following  provision : 

"It  is  futher  understood,  conditioned,  and 
agreed  by  and  between  the  said  parties  hereto 
that  the  said  William  G.  Hough,  his  heirs  and 
assigns,  shall  not  nor  will  at  any  time  hereafter, 
erect  or  build  on  the  said  hereby  granted  lot  any 
building  or  part  of  a  building  further  westward 
than  thirty-seven  feet  from  the  line  of  Ninth 
street,  except  a  privy  and  bath-house  not  exceed- 
ing six  feet  in  depth  and  sixteen  feet  in  height 
from  the  lower  floor  of  the  house  now  erecting 
on  the  said  lot  to  the  eve  of  said  bath-house." 

By  sundry  mesne  conveyances  the  premises, 
No.  252  North  Ninth  street,  came  into  the  pos- 
session of  Emma  Muzzarelli.  The  deed  creating 
the  ground-rent  upon  this  property,  which  has 
since  been  extinguished,  contained  no  reference 
in  terms  to  the  above  building  restriction  upon 
the  premises  No.  254  North  Ninth  street,  but 
the  land  therein  conveyed,  was  described,  in 
part,  as  follows :  Bounded,  "  Northward  partly 
by  a  lot  of  ground  intended  to  be  this  day  grant- 
ed by  the  said  Elizabeth  B.  Sergeant  to  William 
G.  Hough  on  ground  rent ; "  and  similar  lan- 
guage was  used  in  each  of  the  other  deeds.  A. 
H.  Hulshizer  and  John  W.  Chestnut  having  ac- 
quired title  to  the  middle  lot.  No.  254  North 
Ninth  street,  proceeded  to  erect  a  building  on 
their  lot,  intended  to  extend  on  said  lot  further 
westward  than  thirty-seven  feet  from  the  line  of 
Ninth  street,  and  in  violation  of  the  terms  set 
forth  as  above,  in  the  original  ground-rent  deed. 
Emma  Muzzarelli  then  filed  a  bill  asking  for  an 
injunction,  preliminary  until  hearing,  and  per- 
petual thereafter,  against  the  said  owners  of  the 
premises.  No.  254  North  Ninth  street,  to  restrain 
them  from  erecting  any  building  upon  the  prem- 
ises in  violation  of  the  terms  and  provisions  of 
the  above  covenant,  alleging,  that  as  Mrs.  Ser- 
geant retained  no  interest  in  the  adjoining  lands, 
but  conveyed  her  adjoining  lots  at  the  same 
time,  the  covenant  against  buildings  was  intend- 
ed for  the  benefit  of  the  said  adjoining  lots.  The 
defendants  filed  an  answer,  averring  that  in  the 
several  conveyances  of  their  property  subsequent 
to  the  original  ground-rent  deed,  no  mention  is 
made  of  the  several  building  restrictions,  nor  is 
any  mention  made  of  the  covenant  referred  to 
in  the  chain  of  title  of  plaintiffs  property.  They 
further  expressly  denied  that  their  deed  contained 
any  covenant  against  building  restrictions  in- 
tended for  the  benefit  of  the  said  adjoining  lots,, 
so  as  to  run  with  them,  or  that  any  such  benefits 
vested  in  the  plaintiff  to  which  the  defendants 
are  subject.  They  averred  that  the  condition 
above  referred  to  was  only  intended  to  bind  the 
immediate  grantee  of  Mrs.  Sergeant,  and  not  sub- 
sequent  grantees,  the  entire  condition   of  the 
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three  properties,  the  purposes  for  which  they  are 
used,  and  their  respective  values,  the  wants,  re- 
quirements, and  conditions  of  the  entire  neigh- 
borhood and  community  being  in  fact  entirely 
changed,  so  that  the  only  reason  remaining  for 
such  a  restriction,'  is  to  afford  reasonable  and 
sufficient  light  and  air  to  plaintiff's  property, 
which  the  buildings  proposed  will  in  no  wise  affect. 
The  Court  refused  the  motion  for  a  prelimin- 
ary injunction,  Bregy,  J.,  delivering  the  follow- 
ing oral  opinion  :  **  I  have  carefully  considered 
this  case,  and  have  decided  to  refuse  the  injunc- 
tion prayed  for  in  the  bill.     I  do  this  principally 
upon  the  ground  that  the  locality  of  Ninth  and 
Vine  streets,  in  the  City  of  Philadelphia,  has  en- 
tirely changed  its  character  from  being  a  place 
of  residence  to  one  almost  exclusively  given  up 
to  business  purposes.    In  addition  to  the  evi- 
dence, my  own  experience  and  acquaintance 
with  the  neighborhood,  which  covers  a  period  of 
nearly  thirty  years,  is  such  that  I  now  remember 
the  houses  which  were  built  along  the  westerly 
side  of  Ninth  street  between  Race  and  Vine; 
they  were  all  similar  in  appearance  and  were 
occapied  as  dwelling-houses.    During  that  time 
the  neighborhood  has  entirely  changed,  and  it  is 
now  used  almost  exclusively  for  retail  stores  and 
shops.    It  would  be  a  hardship  not  to  allow  the 
owners  of  the  ground  to  improve  their  lot  for 
such  purposes  as  they  desire,  beyond  the  line 
mentioned,  under  the  condition  or  covenant,  if 
it  noay  be  called  such,  in  the  deed  made  by  Mrs. 
Sergeant.    I  am  also  of  the  opinion  that  it 
would  be  inequitable  to  grant  the  injunction 
which  would  prevent  the  owners  of  the  land 
from  occupying  more  than  one-half  their  prem- 
ises, especially  as  it  hks  been  shown  that  they 
intend  to  improve  it  for  business  purposes,  for 
which,  as  I  know,  the  neighborhood  is  now  used. 
The  injunction  is  also  refused  in  view  of  the  fact 
that  complainant  has  an  ample  remedy  at  law 
for  the  recovery  of  such  damages  as  their  prop- 
erty may  sustain  by  the  extension  of  the  build- 
ings which  it  is  the  intention  of  the  owners  of 
the  lot  to  erect.    I  therefore  refuse  the  injunc- 
tion." Whereupon  the  plaintiff  took  this  appeal, 
assigning  for  error  the  action  of  the  Court. 
/.  Howard  Gendelliox  appellant. 
This  case  is  ruled  by: 

Clark  V.  Martin,  49  Pa.  289. 

St.  Andrew's  Church's  Appeal,  67  Pa.  5x2. 

This  case  must  be  distinguished  from  those  in 
which  the  restriction  is  that  the  building  shall 
only  be  of  a  certain  character,  the  purpose  being 
to  preserve  the  whole  neighborhood  for  dwelling 
bouses.  In  such  cases  where  the  reason  fails  the 
restriction  will  not  be  enforced ;  but  this  is  not 
applicable  in  the  case  of  a  covenant  to  give 
light  and  air  to  the  dominant  property. 


Joseph  Z.  Tull^  for  appellee. 

The  restriction  in  the  Hough  deed  was  a  con- 
dition only  and  not  a  covenai\|  for  the  benefit  of 
the  adjoining  lots. 

Jewell  V,  Lee,  96  Mass.  145. 
Dana  v,  Wentworth,  ill  Id.  291. 
Keates  v,  Lyon,  L.  R.  4  Ch.  Aj^.  218. 

The  facts  of  Clark  v,  Martin,  49  Pa.  289,  are 
altogether  different  from  those  of  the  case  at 
bar. 

Public  policy  requires  that  lands  shall  not  be 
held  subject  to  building  restrictions  when  the 
character  of  the  neighborhood  has  entirely 
changed  from  one  of  residence  to  one  for  busi- 
ness purposes ;  and  it  has  been  held  that  changes 
in  a  neighborhood  would  justify  a  Court  in  re- 
fusing an  injunction  to  enforce  building  restric- 
tions. 

Sayers  v.  Collyer,  L.  R.  24  Ch.  Div.  188. 

Trustees  of  Columbia  College  v,  Thacher,  87  N.  Y. 
311. 

Ome  V.  Fridenberg,  28  Webkly  Notes,  545. 

October  i,  1894.  Sterrett,  C.  J.  This 
appeal  is  from  the  refusal  to  grant  a  preliminary 
injunction  restraining  defendants  from  violating 
the  building  restriction  contained  in  the  deed, 
hereinafter  referred  to,  under  which  they  derive 
title. 

So  far  as  they  are  material  to  the  question  in- 
volved in  this  contention,  the  facts  are  sufficiently 
stated  in  the  bill.  In  1830,  Mrs.  Elizabeth  B. 
Sergeant  owned  three  adjoining  lots,  each  front- 
ing twenty  feet  and  four  inches  on  the  west  side 
of  North  Ninth  street,  Philadelphia,  and  extend- 
ing back,  preserving  same  width,  about  one  hun- 
dred and  sixteen  feet,  now  numbered  respect- 
ively 252,  254  and  256,  on  which  it  is  alleged 
that  three  houses  were  then  being  erected.  On 
December  21,  of  that  year,  by  three  separate 
deeds,  of  same  date,  Mrs.  Sergeant  conveyed 
said  lots  to  different  persons,  reserving  a  ground 
rent.  Each  deed  was  therefore  signed  and  sealed 
by  the  purchaser.  In  each,  the  description  of 
the  lot  conveyed  referred  to  the  adjoining  lot  or 
lots  as  **  intended  to  be  this  day  granted  by  the 
said  Elizabeth  B.  Sergeant,  to"  the  purchaser 
of  such  adjoining  lot.  The  middle  or  central 
lot,  now  owned  by  the  defendants  and  numbered 
254,  was  thus  conveyed  to  William  G.  Hough, 
who  signed  and  sealed  the  deed  therefor.  That 
deed  contains,  at  the  end  thereof  but  above  his 
signature  and  seal,  the  following  clause:  **  It  is 
further  understood,  conditioned  and  agreed  by 
and  between  the  said  parties  hereto,  that  the 
said  William  G.  Hough,  his  heirs  and  assigns, 
shall  not  nor  will  at  any  time  hereafter  erect  or 
build  on  the  said  hereby-granted  lot  any  build- 
ing or  part  of  a  building  further  westward  than 
thirty-seven  feet  from  the  line  of  Ninth  street, 
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except  a  privy  and  bath-house  not  exceeding  six 
feet  in  depth  and  sixteen  feet  in  height,  from  the 
lower  floor  of  tjje  house,  now  erecting  on  the 
said  lot,  to  the  eve  of  said  bath-house.** 

By  deed  of  same  date,  as  above  stated,  lot  No. 
252,  now  belonging  to  plaintiff,  was  conveyed 
by  same  grantor.  In  that  deed  no  reference,  in 
express  terms,  is  made  to  said  building  restric- 
tion, but  the  lot  conveyed,  is  described,  in  part, 
as  bounded,  "  Northward  partly  by  a  lot  of 
ground  intended  to  be  this  day  granted  by  the 
said  Elizabeth  B.  Sergeant  to  William  G.  Hough 
on  ground  rent.**  In  like  manner,  her  deed  to 
Mr.  Hough  describes  the  lot  conveyed  to  him  as 
bounded  on  the  south  by  property  intended  to 
be  granted  to  David  R.  Knight,  through  whom 
plaintiff  derives  her  title.  By  similar  deed  of 
same  date,  lot  No.  256  was  conveyed  to  John  C. 
Davis.  These  three  deeds,  all  of  same  date, 
were  duly  recorded,  etc. 

It  is  conceded  by  defendants  that  they  have 
commenced  and  intend  to  erect  an  addition  to 
their  front  building,  which  will  extend  further 
westward  than  thirty-seven  feet  from  the  line  of 
Ninth  street ;  but  they  deny  that  their  lot  is  sub 
ject  to  any  building  restriction  in  favor  of  plain 
tiffs  lot. 

On  the  other  hand,  it  is  claimed  by  plaintiff 
that  the  building  restriction  above  quoted  is  in 
the  nature  of  a  covenant  running  with  the  land, 
and  was  intended  to  create  and  did  create  an 
easement  of  light  and  air  in  favor  of  her  lot  as 
well  as  the  lot  adjoining  that  of  defendants  on 
the  north,  the  observance  of  which  as  to  her  own 
lot,  she  has  a  right  to  enforce.  Considered  in  the 
light  of  the  undisputed  facts,  and  giving  to  the 
words  employed  their  ordinary  and  proper  mean- 
ing, we  are  unable  to  see  that  the  clause  in  ques- 
tion is  susceptible  of  any  other  reasonable  con- 
struction. It  cannot  be  successfully  contended 
that  the  restriction  was  intended  to  be  merely 
personal  or  temporary,  such  as  during  the  life- 
time or  the  ownership  of  Mr.  Hough  the  grantee 
of  Mrs.  Sergeant.  No  warrant  for  amy  such 
construction  can  be  found  in  the  language  em- 
ployed. The  words  of  the  covenant  are  that 
'*  the  said  William  G.  Hough,  his  heirs  and 
assigns,  shall  not  nor  will,  at  any  time  hereafter, 
erect,**  etc.  In  principle  the  case  does  not  es- 
sentially differ  from  Clark  v.  Martin,  49  Pa.  289, 
and  St.  Andrew's  Church's  Ap.  67  Pa.  512,  and 
is  ruled  thereby. 

On  the  case  as  presented,  we  think  the  learned 
Court  erred  in  denying  the  motion  for  a  prelim- 
inary injunction. 

Decree  reversed,  with  costs  to  be  paid  by  de- 
fendants, and  it  is  ordered  that  upon  plaintiff 
giving  bond  in  such  sum  as  may  be  fixed  by  the 
Court  below,  a  preliminary  injunction,  as  prayed 
for,  be  issued.  s.  h.  t. 


May  '94,  18.  May  29, 1894. 

Commonwealth  v.  Lehigh  Coal  ft  Nav. 
Co. 

Taxation — Payment  of  tax  on  capital  stock  ex- 
empts  shares  in  hands  of  holder — Acts  of 
April  2p,  1844;  Januarys,  1868;  June  /, 
1889;  June  8y  i8pi,  and  June  8,  iSgj-- 
Double  taxation  though  within  the  power  oj 
the  Legislature,  not  to  be  presumed^Com- 
tnonwealth  v.  Fall  Brook  Coal  Co,,  156  Pa, 
488,  followed. 

Shares  of  stock  on  which  a  State  Ux  has  been  paid  bj 
the  corporation  issuing  them  are  not  liable  to  b«  again 
taxed  in  the  hands  of  £e  holder,  whether  an  individail 
or  another  corporation :  Commonwealth  v.  Fall  Brook 
Coal  Co.,  156  Pa.  488,  followed. 

Taxation  upon  a  stockholder  as  such,  which  was  im- 
posed by  the  Act  of  April  29,  1844,  secc.  32,  33,  P.  L 
486,  was  expressly  repealed  by  the  Act  of  January  3, 
1868,  P.  L.  1318. 

The  Act  of  Jun^  i,  1889,  P.  L.  420,  is  no  less  explicit 
While  declaring  shares  of  stock  in  corporations  taxable, 
it  goes  on  expressly  to  except  manufacturing  corpora- 
tions, and  corporations  which  pay  a  State  tax.  Stock  of 
a  corporation  belonging  to  either  of  these  classes  is  not 
taxable  in  the  hands  of  the  holder. 

Semble^  that  no  change  has  been  made  in  this  respect 
by  the  Acts  of  June  8,  i^i,  P.  L.  229,  and  June  8,  1893, 
P.  L.  353. 

While  it  is  true  as  a  general  proposition  that  the  Legis- 
lature has  power  to  impose  double  taxation,  an  intention 
to  exercise  this  power  will  not  be  presumed,  but  must  be 
affirmatively  shown. 

Appeal  of  the  Lehigh  Coal  and  Navigation 
CoiApany,  defendant,  from  the  judgment  of  the 
Common  Pleas  of  Dauphin  County,  in  favor  of 
the  Commonwealth,  plaintiff. 

This  was  an  appeal  from  settlement  of  the 
auditor-general  and  State  treasurer  of  State  tax 
against  the  defendant  on  capital  stock  for  the 
year  1890.  By  agreement,  the  case  was  tried 
without  a  jury,  before  Simonton,  P.  J. 

It  was  found  as  a  fact  by  the  Court  that  the 
defendant  held  as  a  part  of  its  capital  stock  shares 
in  certain  Pennsylvania  corporations  amounting 
in  value  to  11,674,981.45.  That  these  shares 
had  all  been  returned  by  the  corporations  issu- 
ing them  for  the  year  covered  by  the  settlement, 
and  the  tax  on  them  paid  to  the  State.  As  naat- 
ter  of  law  the  Court  held  that  defendant  was  not 
exempt  from  tax  upon  that  portion  of  its  capital 
which  was  represented  by  these  shares,  and  en- 
tered judgment  for  the  Commonwealth  accord- 
ingly. 

Defendant  appealed,  assigning  this  conclusion 
of  the  Court  as  error. 

M,  £.  Olmsted,  for  appellant. 

It  is  conceded  that  beginning  in  1844,  the 
Legislature  imposed  double  taxation.     But  that 
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law  was  done  away  with,  and  the  cases  arising 
under  it  rendered  of  no  weight,  by — 

Act  Januaiys,  1868,  P.  L.  1318. 
Act  May  1, 1868,  P.  L.  108. 

The  subsequent  revenue  acts  expressly  exclude 
doable  taxation.     See  first  sections  of — 

Act  Jane  i,  1889*  P.  L.  420. 

Act  June  8,  1891,  P.  L.  229. 

Commonwealth  v.  Standard  Oil  Co.,  loi  Pa.  119. 

Commonwealth  v.  Mining  Co.,  5  Pa.  C.  C.  R.  90. 

Fox*s  Appeal,  112  Pa.  337. 

Fidelity  Co.  v.  Loughlin,  139  Id.  612. 

Pcnna.  Co.,  etc.  v.  Commonwealth,   22  Weekly 

Notes,  340. 
Commonwealth  v,  Penna.  Co.,  145  Pa.  266. 
Com'th  V,   William  Cramp  k  Co.,  Dauphin  C.  P 

Sept.  T.  '93,  263, 
Commonwealth  v.  Fall  Brook  Coal  Co.,  156  Pa. 

488. 

W.  U.  Henseli  attorney-general,  {James  A, 
Stranahan,  deputy  attorney-general,  with  him), 
for  appellee. 

The  Act  of  1868,  while  relieving  individual 
holders  of  corporate  stock  on  which  tax  had  been 
paid  did  not  relieve  corporations. 

Pcnna.   Co.,  etc.   v.  Commonwealth,  22  Weekly 

Notes,  340. 
Fidelity  Co.  v.  Loughlin,  139  Pa.  612. 

This  position  is  strengthened  by  the  Revenue 
Act  of  1891,  which  subjects  to  taxation  in  the 
case  of  a  corporation  "its  whole  capital  stock 
of  all  kinds.*' 

Act  of  June  8,  1891,  sec.  21,  P.  L.  233, 
Commonwealth  v.  Westinghouse  Electric  Co.,  151 

Pa.  265. 
Commonwealth  v,  Westinghouse  Air  Brake  Co.,  Id. 

276. 

July  II,  1894.  Williams,  J.  This  case  raises 
bat  one  question.  It  is  whether  shades  of  stock 
on  which  a  State  tax  has  been  paid  by  the  cor- 
poration issuing  them  are  liable  to  be  again 
taxed  in  the  hands  of  the  holder  ?  This  question 
was  decided  in  Commonwealth  v.  Fall  Brook 
Coal  Company,  156  Pa.  488,  which  was  before 
this  Court  just  one  year  ago. 

It  is  fair  to  the  learned  Judge  of  the  Court  be- 
low, however,  to  say  that  the  judgment  now  ap- 
pealed from  was  entered  before  the  decision  of 
that  case  was  announced.  But  the  question  now 
before  us  is  no  longer  an  open  one.  It  was  dis- 
cussed at  some  length  in  Commonwealth  v.  Fall 
Brook  Coal  Company,  supra,  and  the  opinion 
filed  in  that  case  is  referred  to  as  expressing  the 
views  of  the  Court  upon  the  general  subject. 

We  shall  add  to  what  was  then  said  but  two 
observations,  and  we  shall  do  this  as  briefly  as 
possible.  The  first  of  these  is  that  the  question 
presented  in  this  case  was  anticipated  and  an- 
swered by  the  Act  of  1S68,  in  the  most  explicit 


manner.  That  Act  declares  that  the  shares  of 
stock  held  by  any  stockholder  in  any  corpora- 
tion that,  in  its  corporate  capacity,  pays  the  tax 
on  capital  stock  imposed  by  the  State,  shall  not 
be  liable  to  taxation  in  the  hands  of  such  stock- 
holder for  either  State  or  local  purposes.  It  is 
not  easy  to  see  how  any  possible  doubt  could 
exist  as  to  the  meaning  of  this  clear  and  positive 
provision.  But  the  law-makers  evidently  did 
not  mean  to  be  misunderstood  or  misinterpreted, 
for  in  the  very  next  sentence  they  proceeded  to 
repeal  unconditionally  so  much  of  the  Act  of 
1844  as  imposed  taxation  upon  a  stockholder  as 
such,  and  provided  the  machinery  for  its  assess- 
ment and  collection. 

Here  we  have,  (a)  the  legislative  judgment 
that  capital  stock  and  the  shares  or  parts  into 
which  it  is  divided  are  practically  identical ;  (b) 
a  recognition  of  the  fact  that  the  tax  paid  by  the 
corporation  on  the  whole  capital  stock  is  paid  on 
behalf  of  each  and  every  holder  of  its  several 
parts  or  shares ;  (c)  a  positive  declaration  that 
when  the  tax  is  paid  by  the  corporation  it  shall 
not  be  again  levied  on  the  shareholders ;  and  (d) 
a  rei>eal  of  the  Act  under  which,  alone,  such 
assessment  against  the  shareholder  could  be 
made. 

But  the  Act  of  1889,  under  which  this  assess- 
ment is  made,  is  no  less  explicit  upon  the  same 
subject.  It  enumerates  the  subjects  of  taxation 
in  its  first  section.  Among  other  kinds  of  prop- 
erty  declared  to  be  taxable  are  shares  of  stock  in 
corporations.  But  there  is  an  express  exception 
made  in  favor  of  two  classes  of  corporations. 
One  of  these  is  that  known  as  manufacturing  cor- 
porations. 

The  other  is  made  up  of  those  that  are  assessed 
with  a  capital  stock  tax  by  the  auditor-general, 
which  is  paid  to  the  State  treasurer  by  the  cor- 
poration. 

Shares  of  stock  in  any  corporation  belonging 
to  either  of  these  classes  are  not  to  be  charged 
with  taxes  in  the  hands  of  the  holders  because, 
as  to  the  first  class,  the  stock  is  not  taxable  for 
any  purpose,  and  as  to  the  second  class,  the  tax 
is  paid  by  the  corporation  as  such  in  bulk. 

Under  the  law  as  declared  by  these  statutes 
there  can  be  no  room  for  serious  contention  over 
the  position  of  capital  stock  and  shares  of  stock. 
Capital  invested  in  corporate  stocks,  like  capital 
invested  in  bonds,  mortgages,  municipal  loans 
and  the  like  should  pay  taxes  once.  Whether 
these  are  paid  by  the  holders  of  the  stock  for 
their  respective  interest,  or  by  the  corporation 
itself  as  the  agent  and  representative  of  all  its 
shareholders  is  of  no  possible  consequence  to 
the  owners  of  the  property. 

It  is  more  convenient  for  the  State  to  keep  its 
accounts  with  the  corporations,  and  to  collect 
its  taxes  on  corporate  property  from  the  officers  t 
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of  the  corporation  and  in  a  lump,  than  to  col- 
lect it  in  small  sums  from  many  shareholders. 
The  State  adjusts  her  machinery  of  taxation  to 
this  method  of  dealing  with  her  corporations, 
and  relieves  the  separate  holders  of  stock  from 
liability  for  this  reason.  She  says  in  substance 
to  the  shareholders  "You  are  many,  but  the  arti- 
ficial person  you  have  created  to  represent  you 
is  one.  We  will  deal  with  the  common  fund  in 
the  name  of  its  legal  holder,  the  corporation, 
and  we  will  not  deal  with  you  as  separate  hold- 
ers of  distinct  parts  of  it.** 

Now  it  makes  no  difference  who  is  the  share- 
holder. He  may  be  a  natural  person  holding  in 
his  own  right,  or  as  a  trustee  for  others.  The 
shares  may  be  held  by  a  firm,  a  limited  partner- 
ship, or  a  corporation.  In  each  case,  however, 
the  person,  firm  or  corporation  that  holds  shares 
of  stock  on  which  the  capital  stock  tax  has  been 
paid  is  within  the  spirit  and  the  letter  of  the  pro- 
tection given  to  individual  holders  by  the  Acts 
of  1868  and  1889  and  the  shares  held  by  them 
are  not  taxable  in  their  hands.  There  is  no  es- 
cape, therefore,  from  the  conclusion  that  th# 
judgment  rendered  in  this  case  is  in  the  very 
teeth  of  our  tax  laws,  and  we  can  say  no 
less  of  it  than  was  said  of  the  judgment  of  the 
Court  below  in  Commonwealth  v.  Fall  Brook 
Coal  Company:  **The  judgment  in  this  case 
cannot  be  sustained  upon  any  decision  of  this 
Court,  upon  the  provisions  of  the  statute  under 
which  the  tax  is  assessed,  nor  upon  principle, 
and  it  is  now  reversed.** 

But  we  are  reminded  by  the  learned  attorney- 
general  that  even  if  the  fact  be  that  the  taxation 
insisted  on  in  this  case  would  be  double  taxa- 
tion, yet  the  Legislature  has  power  to  impose  it. 

TTiis  is  a  general  proposition  we  4d  not  ques- 
tion ;  on  the  other  hand  it  has  been  asserted  by 
this  Court  on  many  occasions.  What  we  do 
say,  however,  is  that  the  law  will  not  presume 
an  intention  to  exercise  this  power,  but  such  in- 
tention must  appear  affirmatively.  Fidelity 
Company  v,  Laughlin,  139  Pa.  612,  The  pre- 
sumption is  against  the  existence  of  an  intention 
to  impose  double  taxation  or  any  other  unjust 
burden,  and  that  presumption  will  prevail  until 
it  is  overcome  by  express  words  showing  the 
contrary.  Commonwealth  v.  Fall  Brook  Com- 
pany, suffra. 

When  such  intention  is  made  to  appear,  the 
double  taxation  provided  must  be  such  as  will 
meet  the  uniformity  test  provided  by  the  Con- 
stitution, or  the  Courts  will  still  refuse  to  enforce 
it.  But  in  this  case  we  have  the  legal  presump- 
tion which  standing  by  itself  would  be  enough ; 
and  then  we  have  express  words,  not  rebutting 
the  presumption,  but  affirming  it,  and  putting  it 
into  the  form  of  a  legislative  declaration  of  in- 
tention  not  to  exercise  its  power  of  double  taxa- 


tion but  to  select  one  of  the  two  sources  from 
which  the  tax  might  be  drawn,  and  distinctly 
relieve  the  other. 

The  suggestion  is  also  made  in  this  case  that  it 
is  not  double  taxation  to  assess  the  capital  stock 
tax  against  the  corporation  and  then  assess  the 
shares  of  the  several  holders  of  the  same  stock 
against  them  separately.    This  Question  has  sev- 
eral times  been  fully  considered  by  this  Court, 
and  very  recently  in  the  Fall  Brook  Company 
case.     In  that  case  we  said  that  a  corporation 
came  into  the  world  like  a  natural  person,  naked. 
The  persons  who  join  to  create  it,  and  whom  it 
is  to  represent  in  the  business  proposed,  put  into 
its  treasury  the  several  sums  they  had  agreed 
with  each  other  to  contribute  to  its  capital  stock, 
and  take  a  certificate  of  that  fact  therefor.  These 
certificates  afford  evidence  for  the  persons  to 
whom  they  are  issued  Jhat  they  have  severally 
subscribed  and  paid  for,  certain  shares  in  the 
venture  or  business  to  be  undertaken  by  the  cor- 
poration.   The  effect  of  this  is  that  the  money 
subscribed  by  those  who  organized  the  corpora- 
tion is  brought  together  in  the  treasury  ready  for 
use,  while  the  subscribers  have  their  certificates 
to  show  what  each  one  has  paid,  and  what  his 
relative  interest  is  in  the  venture  and  its  profits. 
The  money  in  the  treasury  is  the  common  stock 
or  capital  to  be  employed.    The  certificates  in 
the  hands  of  those  who  paid  the  money  are  evi- 
dence of  the  amount  of  their  shares  of  the  stock. 
The  corporation  then  puts  the  money  into  coal 
lands,   cars,   canal   boats,   mining   machinery, 
wages  of  employes,  and   other   necessary  ex- 
penses.    The  property  of  the  corporation  con- 
sists of  many  items,  and  is  often  widely  scat- 
tered.    How  shall  this  property  be  valued  for 
the  purposes  of  taxation  ?  TTie  law  provides  that 
instead  of  making  use  of  an  extended  inventory 
of  assets  and  estimating  the  value  of  each  article 
thereon  separately,  the  property  shall  be  deemed 
worth  for  purposes  of  taxation  just  what  it  is  ap- 
parently worth  for  business  purposes,  and  so  ad- 
justs its  value  by  a  statement  which  the  corpora- 
tion is  required  to  submit  annually  for  this  pur- 
pose. 

Upon  this  statement  the  auditor-general  fixes 
the  actual  cash  value  of  the  stock  of  the  corpora- 
tion at  just  what  the  items  in  the  statement  show 
its  property  to  be  worth.  The  capital  stock  tax 
is  then  assessed  upon  the  valuation  so  made  and 
the  corporation  as  such  is  required  to  pay  it  to 
the  State  treasurer.  These  certificates  of  stock 
held  by  the  respective  stockholders  represent 
the  several  interests  of  each  holder.  The  capital 
stock  comprehends  the  interest  of  all  the  stock- 
holders. When  the  corporation  as  the  legal 
owner  of  the  property  held  in  its  name,  and  as 
the  representative  and  trustee  of  the  equitable 
owners  pays  the  tax  on  all  the  stock  in  a  single 
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lump,  this  total  is  the  exact  equivalent  of  the  ag- 
gregate of  the  several  sums  due  upon  the  sepa- 
rate shares  into  which  the  stock  is  divided.  Such 
payment  discharges  the  claim  of  the  State 
upon  each  and  all  of  the  shares  into  which  the 
capital  stock  may  have  been  divided,  for  the 
very  obvious  reason  that  the  whole  includes  the 
parts  of  which  it  is  composed. 

But  it  seems  to  be  thought  that  we  have  over- 
looked a  proviso  to  be  found  in  the  Act  of  1868 
that  is  entitled  to  weight  in  the  determination  of 
this  case. 

Immediately  following  the  provision  in  that 
Act  which  has  been  already  commented  upon, 
and  which  declares  that  shares  of  stock  shall  not 
be  taxed  in  the  hands  of  the  separate  holders 
where  the  corporation  has  paid  the  tax  on  capi- 
tal stock,  is  a  proviso  which  forbids  any  con- 
struction of  the  Act  itself  that  shall  extend  the  re- 
lief given  to  shareholders,  to  the  corporation  as 
such.  This  proviso  imposes  no  burden  on  the 
corporation,  lays  down  no  rule  for  fixing  the 
value  of  its  capital  stock,  but  leaves  the  subject 
of  taxation  just  where  it  was  before  the  Act  of 
1868  was  passed.  The  body  of  the  section  in 
which  the  proviso  occurs  declares  in  effect  that 
the  stock  shall  be  taxed  but  once ;  and  when  the 
tax  has  been  charged  against  the  corporation 
upon  the  aggregate  of  all  its  shares  it  shall  not 
be  again  cl^ged  against  the  parts  into  which  it 
is  divided  in  the  hands  of  their  respective  own- 
ers. The  proviso  then  adds  in  substance  by  way 
of  explanation  that  the  section  must  not  be  ex- 
tended by  judicial  construction  beyond  the  plain 
meaning  of  its  words.  The  State  might  properly 
assess  the  stock  to  the  corporation  in  bulk  or  to 
the  holders  in  detail,  but  the  section  and  the 
proviso  together  to  deal  with  it  in  the  hands  of 
the  corporation  and  not  in  the  hands  of  the 
shareholders.  We  see  nothing  in  this  that  sheds 
the  faintest  glimmer  of  light  on  the  point  in  con- 
troversy. 

Equally  unsatisfactory  is  the  citation  made  by 
the  learned  Judge  of  the  Court  below  from  the 
Act  of  1891,  section  21,  P.  L.  238,  passed  two 
years  after  this  tax  was  assessed  and  the  argu- 
ment built  upon  it.  We  quote  from  the  opinion 
as  we  find  it  in  the  paper  books,  the  following 
passage :  **And  as  if  in  view  of  this  recent  claim 
(the  claim  that  shares  of  stock  in  a  corporation 
that  has  paid  its  capital  stock  tax  shall  not  be 
again  taxed  in  the  hands  of  the  separate  holders) 
and  to  effectually  exclude  it,  the  Act  of  June  8, 
1891,  section  21,  enacts  that  every  corporation 
liable  to  the  tax  on  capital  stock  shall  be  subject 
to  and  pay  into  the  treasury  of  the  Common- 
wealth annually  a  tax  at  the  rate  of  five  mills 
upon  each  dollar  of  the  actual  value  of  the  whole 
capital  stock  of  all  kinds,  and  this  is  repeated  in 
the  Act  of  June  8,  1893." 


The  learned  Judge  emphasizes  the  words  **the 
whole  capital  stock,"  and  argues  that  the  mean- 
ing of  the  law  makers  was  that  no  deductions 
should  be  made  from  the  whole  amount  of  the 
appraised  value,  because  of  the  character  of  the 
property  in  which  any  part  of  such  capital  was 
invested  or  for  any  other  reason.  But  the 
learned  Judge  must  have  quoted  from  memory 
and  could  not  have  had  the  Act  of  189 1  before 
him. 

The  passage  which  he  quotes  stands  in  the 
statute  thus  * 'shall  be  subject  to  and  pay  into  the 
treasury  of  the  Commonwealth  annually  a  tax  at 
the  rate  of  five  mills  upon  each  dollar  of  the 
actual  value  of  its  whole  capital  stock  of  all 
kinds,  including  common,  special  and  preferred, 
as  ascertained  in  the  manner  prescribed  in  said 
2oth  section.*' 

The  word  whole  was  used  by  the  Legislature 
for  the  purpose  of  excluding  all  doubt  about  the 
taxability  of  the  various  kinds  or  classes  into 
which  the  stock  might  be  divided  and  with  no 
reference  to  the  character  of  the  investment  in 
which  the  capital  might  be  employed.  No  other 
reply  to  the  argument  built  on  the  fragment  of 
a  sentence  taken  from  the  Act  of  189 1  need  be 
made,  or  will  be  made,  than  simply  to  place  the 
entire  sentence  together,  and  leave  it  as  the  Leg- 
islature left  it,  to  tell  its  own  meaning. 
The  Legislature  has  never  attempted  to  tax  all  the 
property  In  which  the  stock  of  a  corporation  or 
the  capital  of  a  private  person  was  invested.  It 
is  well  settled  by  the  decisions  of  the  Supreme 
Court  of  the  United  States  as  well  as  of  this 
Court  that  when  the  total  appraised  value  of  the 
property  of  a  corporation  and  the  consequent 
value  of  its  capital  stock  has  been  made,  so  much 
of  this  sum  as  represents  investments  in  United 
States  bonds  or  in  patent  rights  must  be  deducted 
before  the  taxes  are  assessed. 

In  addition  to  these  deductions  so  much  of  the 
capital  stock  as  may  be  invested  in  manufactur- 
ing corporations  should  be  deducted,  for  the 
shares  in  such  corporations  are  not  subject  to 
State  tax ;  and  finally,  so  much  as  may  be  in- 
vested in  shares  of  stock  in  corporations  that 
have  been  assessed  with,  and  paid,  the  tax  on 
capital  stock  should  be  taken  out,  and  the  sum 
so  arrived  at  will  represent  the  total  value  of  the 
whole  capital  stock  for  the  purposes  of  State  taxa- 
tion. 

As  the  taxes  due  from  the  defendant  under 
our  construction  of  its  liability  have  been  paid, 
and  the  item  still  unpaid  is  one  for  which  the 
defendant  is  not  liable,  we  can  dispose  finally  of 
this  case  at  this  time.  The  judgment  in  favor 
of  the  Commonwealth  is  reversed,  and  judgment 
is  now  entered  in  favor  of  the  defendant  with 
costs  of  suit.  J.  D.  B.,  jr. 
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Jan.  '93. 350.  February  26,  1894 

Fulton  V.  County  of  Lancaster. 

Juries  judges  of  fact  and  the    credibility  of 
witnesses — Contracts  by  county  officials. 

Where  the  Court  has  carefully  and  clearly  instructed 
the  jury,  calling  their  attention  to  the  conflict  of  testi- 
mony and  their  duty  under  the  circumstances,  the  finding 
of  the  jury  must  stand,  as  they  are  the  judges  of  the  fact 
and  the  credibility  of  the  witnesses. 

The  salary  of  a  county  official  covers  all  his  services 
to  the  county,  and  he  cannot,  therefore,  make  a  binding 
contract  with  the  county  entitling  him  to  receive  extra 
compensation  for  specified  services. 

A  county  solicitor  cannot  recover  for  services  rendered 
upon  a  contract  made  with  the  county  commissioners 
during  his  term  of  ser\4ce. 

A  binding  contract  may  be  made  by  a  county  with  one 
who  has  recently  been  an  official,  although  the  subject  of 
the  contract  be  the  accomplishment  of  something  which 
the  latter  has  unsuccessfully  attempted  to  accomplish  dur- 
ing his  term  of  office,  and  the  terms  of  the  contract  are 
similar  to  or  identical  with  those  of  a  void  contract  made 
during  his  incumbency  of  office ;  his  compensation,  how- 
ever, must  be  limited  to  services  rendered  in  pursuance 
of  the  new  contract,  and  so  far  as  it  is  sought  to  recover 
for  services  rendered  while  in  office  the  plaintiff  must 
fail. 

Appeal  of  the  County  of  Lancaster,  defen- 
dant, from  the  judgment  of  the  Common  Pleas 
of  Berks  County,  in  an  action  of  assumpsit  by 
Hugh  R.  Fulton,  to  recover  for  services  ren- 
dered. 

The  facts  of  this  case  are  fully  stated  in  the 
charge  of  the  Court,  Endlich,  J.,  as  follows: — 

'*  There  is  no  dispute  about  the  facts,  that  on 
June  28,  1882,  the  plaintiff  was  directed  by  the 
commissioners  of  Lancaster  County  to  take  pro- 
ceedings for  obtaining  from  the  Commonwealth 
a  credit  in  favor  of  the  County  of  Lancaster  for 
overpaid  taxes,  and  that  at  that  time  they  prom- 
ised to  pay  him  for  his  services,  in  event  of  suc- 
cess, a  percentage  upon  the  amount  of  the 
credit  recovered.  Neither  is  there  any  dispute 
about  the  facts  that  the  plaintiff  did  institute 
such  proceedings;  that  during  the  succeeding 
years  of  1883,  '84,  '85,  '86,  and  first  half  of 
'87,  the  plaintiff,  with  the  knowledge  and  con- 
sent of  the  commissioners  of  Lancaster  County, 
rendered  services  in  pushing  the  County's  claim 
for  such  credit ;  that  the  result  was  the  obtain- 
ing of  a  credit  in  1884  of  $2,560,  and  in  1887  of 
120,823.50 ;  that  upon  the  former  credit  the 
plaintiff  has  received  a  payment  equal  to  twen- 
ty-five per  cent,  thereof,  and  that  upon  the  lat- 
ter credit  he  has  received  no  percentage.  The 
main  questions  before  you  in  this  trial  now  are, 
whether  or  not  the  plaintiff  is  entitled  to  any 
compensation  for  the  services  he  has  rendered 
subsequently  to  the  first  Monday  of  January, 


1883,  i^  ^^c  procurement  of  the  $20,823.50 
credit ;  and  if  so,  what  sum  in  dollars  and  cents 
will  reasonably  compensate  him  for  those  ser- 
vices. Now,  gentlemen,  we  will  look  at  these 
questions  in  their  order. 

**  First.  Is  the  plaintiff  entitled  to  claim  com- 
pensation for  his  services  after  the  first  Monday 
of  January,  1883? 

**In  1882,  the  plaintiff  was  the  solicitor  to  the 
Board  of  Commissioners  of  Lancaster  County. 
To  that  office  the  law  affixes  a  certain  salary, 
which  is  in  full  of  all  the  services  incident  to 
the  duties  of  the  office.  It  follows,  that  by  no 
contract  between  himself  and  the  Board,  made 
during  the  time  he  holds  that  office,  can  the 
county  solicitor  become  entitled  to  any  compen- 
sation for  such  services  above  or  in  addition  to 
the  salary  given  him  by  law.  Such  a  contract  is 
not  only  void,  but  it  is  illegal.  It  is  not  only  of 
no  force  whatever  during  the  continuance  of  the 
solicitor's  term  of  office,  but  it  cannot  be  made 
effective,  ratified,  or  renewed  after  the  expira- 
tion of  that  term.  So  you  see  that  if  the  plain- 
tiff's claim  in  this  case  arises  out  of  the  contract 
made  on  June  28,  1882,  or  out  of  any  subse- 
quent attempt  to  renew  or  ratify  that  contract, 
then  he  cannot  be  permitted  to  recover  one 
cent,  no  matter  how  much  work  he  did,  no  mat- 
ter how  valuable  his  services  were  to  the  County 
of  Lancaster,  and  no  matter  how  much  the 
County  of  Lancaster  gained  by  them.  In  this 
connection,  I  affirm  the  first  point  submitted  by 
the  defendant :      *  The  contract  of   June   28, 

1882,  given  in  evidence,  was  contrary  to  public 
policy  and  void,  and  there  can  be  no  recovery 
by  the  plaintiff  in  this  action  for  services  ren- 
dered  under  or  in  pursuance  of  said  contract, 
whether  said  services  were  rendered  while  the 
plaintiff  held  the  office  of  solicitor  of  Lancaster 
County,  or  after  the  expiration  of  his  term  of 
office.'  That  is  a  correct  statement  of  the  law, 
and  is  affirmed ;  but,  gentlemen,  the  plaintiff  in 
this  action  professes  not  to  claim  under  the  con- 
tract of  June  28,  1882,  or  under  any  renewal 
or  ratification  of  that  contract.  He  says  that 
subsequently  to  the  expiration  of  his  term  of 
office  as  county  solicitor,  some  time  after  the 
first  Monday  of  January,  1883,  the  commission- 
ers of  Lancaster  County  made  an  altogether  new 
and  distinct  contract  with  him,  by  virtue  of 
which  he  received  from  them  a  new  employment 
to  collect  these  overpaid  taxes  for  the  County, 
and  a  new  promise  of  reward  in  case  of  success. 
Now,  if  that  is  true,  gentlemen,  then,  since  the 
plaintiff,   after  the  first  Monday  of   January, 

1883,  was  no  longer  solicitor  of  Lancaster 
County,  and  therefore  was  no  longer  under  any 
disability  to  make  such  a  contract,  he  is  entitled 
to  recover  in  this  action  whatever  his  services 
rendered  under  this  new   contract  are   fairly 
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worth,  together  with  interest  from  the  time  when 
that  amount  was  due  and  payable  to  him — that 
is,  the  date  when  the  120,823.50  credit  was 
finally  allowed — June  18, 1887.  Nor  is  it  neces- 
sary, gentlemen,  that  such  a  contract  should  be 
in  writing,  if  its  existence  and  terms  by  word  of 
mouth  are  shown. 

"In  this  connection  I  read  you  two  points  sub- 
mitted by  the  plaintiff:  'If  the  jury  believe, 
from  the  evidence,  that  by  reason  of  any  con- 
tract or  agreement  entered  into  between  the 
plaintiff  and  the  County  Commissioners,  after 
the  first  Monday  of  January,  1883,  ^^  under- 
took with  their  knowledge,  approval  and  con- 
sent the  collection  of  a  claim  of  the  County  of 
Lancaster  against  the  Commonwealth,  and  by 
his  labors  rendered  subsequently  to  that  date,  se- 
cured the  collection  of  said  claim,  the  verdict 
must  be  for  the  plaintiff  for  such  amount  as  the 
jury  believe  from  the  evidence  his  services  were 
worth  to  the  County  of  Lancaster,  with  interest 
from  June  20,  1887.'  *If  the  jury  believe 
that,  after  the  expiration  of  the  plaintiff's  term 
of  office  as  solicitor  for  the  County  of  Lancaster, 
a  new  agreement  was  entered  into  i)etween  him 
and  the  County  Commissioners,  and  that  the 
services  rendered  by  him  for  which  he  seeks 
compensation  were  rendered  exclusively  under 
the  new  agreement,  the  verdict  of  the  jury  must 
be  in  his  favor  for  such  a  sum  as  under  the 
evidence  will  properly  compensate  him  for  such 
service,  with  interest  from  June  20,  1887.' 
These  points  are  affirmed. 

"So  you  see,  gentlemen,  that  the  first  inquiry 
you  will  have  to  make  is  this :  Was  there,  or 
was  there  not,  a  new  contract  made  between  the 
plaintiff  and  the  commissioners  of  Lancaster 
County  for  these  services,  after  the  first  Monday 
of  January,  1883?  On  this  inquiry  you  will 
bear  in  mind  all  the  evidence  that  has  been  ad- 
duced on  the  one  side  to  support  it,  and  on  the 
other  to  deny  it.  I  am  not  going  to  rehearse 
the  evidence  to  you.  It  is  for  you  to  remember 
it,  and  to  say  what  effect  is  to  be  given  to  each 
part  of  it.  I  shall  simply  give  to  you  the  rules 
of  law  which  you  are  to  apply  in  considering 
that  evidence,  and  to  the  facts  as  you  shall  find 
them  under  it. 

"  Gentlemen,  the  burden  of  proving  that  there 
was  a  contract  between  the  plaintiff  and  defen- 
dant after  the  first  Monday  of  January,  1883, 
lies  upon  the  plaintiff.  An  express  contract  in 
writing  relating  to  the  same  subject-matter,  made 
between  the  same  parties,  for  the  same  purposes 
and  embodying  substantially  the  same  terms 
being  shown  to  have  been  made  on  June  28, 
1882,  and  proceedings  for  the  collection  of  these 
overpaid  taxes  being  shown  to  have  been  begun 
by  the  plaintiff  under  that  contract,  the  pre- 
sumption arises  that  whatever  was  done  in  the 


premises  down  to  the  time  of  final  collection 
was  done  under  that  contract — or  in  other  words 
that  that  contract  continued  to  be  the  basis  of 
the  relations  between  the  parties  unless  and  un- 
til it  is  shown  that  it  was  abandoned  by  both 
parties,  or  that  it  was  abrogated  and  supplanted 
by  a  new  contract,  which  was  understood  and 
intended  by  both  parties  to  be  the  beginning  of 
a  new  relation  between  them.  Now,  gentlemen, 
the  only  direct  evidence  that  I  remember  that 
such  a  transaction  did  take  place  between  the 
plaintiff  and  defendant  in  this  case,  is  the  evi- 
!dence  of  the  plaintiff  himself.  You  will  re- 
member what  he  testified  to  as  having  occurred 
on  June  13, 1883,  in  the  County  Commissioners' 
office  at  Lancaster,  and  you  will  remember  his 
declarations  that  the  contract  of  June  28,  1882, 
was  dropped,  and  all  further  steps  under  it  ter- 
minated after  the  resolution  of  the  Board  of 
Revenue  Commissioners  of  the  23d  of  Novem- 
ber, 1882,  refusing  to  allow  the  claim  of  Lan- 
caster County,  and  that  everything  done  subse- 
quently by  him  was  done  under  a  new  arrange- 
ment with  the  commissioners.  You  will 
remember  all  that  testimony,  and  give  it  such 
weight  as  you  think  it  deserves.  You  have  a 
perfect  right  to  consider  as  bearing  upon  the 
credibility  of  the  witness,  his  manifest  interest 
in  the  event  of  this  suit ;  his  testimony  upon  a 
previous  trial,  in  so  far  as  it  has  been  brought 
out  in  this  case ;  his  own  acts  consistent  or  in- 
consistent with  the  assumption  of  a  new  con- 
tract made  after  1882;  the  substantial  identity 
between  the  terms  of  the  old  and  the  alleged 
new  contract ;  and  you  will  consider  all  this  in 
connection  with  whatever  evidence  there  is  on 
the  part  of  the  plaintiff  bearing  upon  this  point, 
and  you  will  also  consider  in  the  same  connec- 
tion and  compare  with  that  the  testimony  of  the 
defendants  adduced  to  disprove  this,  and  give 
it  such  weight  as  you  think  it  deserves.  It  is  your 
duty,  I  may  say  here,  to  reconcile  all  the  evidence 
on  both  sides,  if  you  can.  If  you  cannot  rec- 
oncile it  you  will  have  to  determine  which  of 
two  contradictory  stories  you  will  believe.  And 
you  will  remember  that  you  cannot  find  in  favor 
of  the  plaintiff  unless  you  are  satisfied  by  fair 
preponderance  of  the  whole  evidence,  that  sub- 
sequently to  the  first  Monday  of  January,  1883, 
there  was  a  distinct  agreement  between  the 
plaintiff  and  the  commissioners  of  Lancaster 
County,  so  understood  by  both  parties,  that 
from  thenceforth  the  plaintiff  should  proceed  in 
the  collection  of  this  claim  under  a  new  employ- 
ment, and  a  new  promise  of  compensation. 
That  agreement  must,  moreover,  have  been 
made  with  the  Board  of  County  Commissioners 
acting  as  a  board,  and  not  rest  upon  mere  con- 
versation with  one  or  two,  or  even  all  of  them 
at  various  times.  If  what  was  agreed  between 
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these  people  constituted  only  a  renewal  of  the 
old  contract  of  June  28,  1882 ;  if  it  was  in- 
tended only  to  ratify  and  give  new  life  to  that 
old  contract,  or  to  modify  it  by  the  addition  of 
other  counsel ;  if  the  parties  understood  that  the 
plaintiff  was  still  acting  under  the  old  employ- 
ment, and  that  what  happened  on  June  13, 
1883,  was  simply  a  reiteration  of  the  old  con- 
tract, then,  I  charge  you,  there  can  be  no 
recovery,  and  your  verdict  must  be  for  the  de- 
fendant. 

< '  Second.  I  now  come  to  the  second  question, 
which,  as  I  said  before,  can  only  arise  if  you 
.decide  the  first  question  in  favor  of  the  plaintiff 
—I  refer  to  the  question  of  compensation.  You 
will  remember  that  the  plaintiff's  testimony  is 
that  the  defendant  promised  him  twenty-five  per 
cent,  of  whatever  credit  he  should  secure.  Even 
if  you  believe  that  testimony,  that  amount, 
though  it  is  some  evidence  of  the  .value  of  his 
services,  is  not  binding  upon  you.  The  question 
here  is  one  of  compensation,  not  of  commis- 
sions. The  plaintiff  sues  here  for  what  his  ser- 
vices are  fairly  worth ;  and  that,  whether  it  be 
more  or  less  than  twenty- five  per  cent.,  he  is  en- 
titled  to  recover,  if  he  is  entided  to  recover 
anything.  In  this  connection,  as  to  the  value 
of  the  services,  you  will  remember  the  evidence 
as  to  what  was  done  by  the  plaintiff  throughout 
this  period  of  years  beginning  after  the  first 
Monday  of  January,  1883,  and  you  will  bear  in 
mind  the  nature  of  the  claim.  Vou  have  also 
heard  the  evidence  of  the  plaintiff's  witnesses  as 
to  the  value  of  services  such  as  plaintiff  claims 
to  have  rendered.  That  testimony  was,  as  you 
remember,  based  upon  a  hypothetical  question, 
embracing  what  the  plaintiff's  counsel  deemed 
to  be  material  elements  of  those  services  as 
shown  by  the  evidence.  It  is  for  you  to  say 
whether  that  question  as  propounded  to  the  wit 
nesses  really  presented  a  correct  description  of 
what  those  services  actually  were,  under  the 
facts  as  you  shall  find  them;  and  accordingly  as 
you  determine  that  question,  as  well  as  accord- 
ing  to  your  estimate  of  the  credibility  and  expe- 
rience of  the  several  witnesses  called  as  experts 
as  to  those  services,  you  will  judge  of  the  weight, 
effect  and  value  of  their  testimony  on  this  point. 
I  may  say  you  ought  not  to  disregard  this  evi- 
dence, but  give  it  all  due  and  fair  consideration. 
But  you  are.not  bound  by  any  estimate  made  by 
any  witness.  You  must  decide  upon  the  facts  un- 
der the  whole  evidence,  and  under  all  the  circum- 
stances of  the  case,  upon  your  own  responsibil- 
ity. In  connection  with  this  question  of  the 
value  of  the  services,  I  want  to  say  that  the 
plaintiff  makes  no  claim,  and,  of  course,  cannot 
recover  for  any  services  rendered  before  the  first 
Monday  of  January,  1883.  For  whatever  ser- 
vices  he  performed  in  1882  he  was  paid  by  his 


salary  as  county  solicitor.  And,  if  it  is  true,  as 
claimed  by  the  defendant,  that  the  bulk  of  the 
work,  or  any  part  of  the  work,  in  the  proceed- 
ings to  obtain  this  credit  was  done  by  the  plain- 
tiff during  1882,  so  that,  under  the  new  contract 
(if  there  was  any,)  he  had  the  benefit  of  work 
he  had  been  paid  for  doing — then  that  circum- 
stance may  be  considered  by  the  jury  as  bearing 
upon  the  quantity  and  value  of  the  services  for 
which  this  suit  is  brought.  You  will  also  remem- 
ber that  for  the  obtaining  of  the  first  credit  of 
12,560,  the  plaintiff  has  received  payment,  and 
is  making  no  claim;  but  that  this  claim  here  is 
for  obtaining  only  of  the  second  credit  of  f  20,- 
823.50. 

"  Now,  gentlemen,  I  think  I  have  said  every- 
thing to  you  that  I  need  to  say.  I  will  repeat 
that  the  questions  for  your  determination  are : 

"  First.  Has  the  plaintiff  shown  that  in  1883 
a  new  contract  was  made  between  these  parties, 
which  they  intended  to  be  the  basis  of  all  future 
services  and  compensation?  If  he  has  not  shown 
so,  you  will  return  your  verdict  for  defendant. 
If  he  has,  and  only  then,  you  will  inquire: 

"Second.  What  sum  fairly  represents  the  value 
of  plaintiff's  services,  rendered  after  1882,  in 
obtaining  the  credit  of  120,823.50?  To  that 
sum  you  will  then  calculate  and  add  interest 
from  June  18,  1887,  and  for  the  aggregate  re- 
turn your  verdict  for  plaintiff." 

Verdict  was  rendered  in  favor  of  plaintiff  for 
16,923  56. 

A  motion  for  judgment  non  obstante  veredicto 
was  overruled,  and  this  appeal  was  then  taken. 

Cyrus  G,  Derr  and  Hugh  M.  North  (with 
whom  were  George  A.  Lane,  E,  K,  Martin 
and  George  F,  Baer),  for  appellants. 

There  was  no  testimony  in  the  case  of  any 
contract  other  than  the  void  one  of  June  28, 
1882.  What  the  plaintiff  in  his  testimony  des- 
ignates as  a  new  contract  of  Tune  13,  1883, 
was,  if  the  testimony  be  believca,  nothing  more 
than  an  incidental  iteration  of  the  terms  of  the 
void  contract. 

W,  U,  Hens  el  and  J,  Hay  Brown  (with  whom 
were  Ermentrout  &*  Ruhl),  for  appellee. 

The  jury  found  there  was  a  new  contract; 
that  it  was  not  a  reiteration  or  modification  of 
the  old  one ;  and  the  Court  having  reserved  this 
point,  reviewed  the  evidence  at  its  leisure,  and 
afler  full  argument  and  consideration  of  the 
whole  case,  entered  judgment  upon  the  verdict 
in  an  elaborate  opinion. 

The  Court  cannot  draw  conclusions  of  fact 
from  the  evidence. 

Commonwealth  v,  McDowell,  86  Pk.  377. 

"In  a  common  law  action  every  disputed 
fact  must  be  determined  by  a  jury,  and  not  by 
the  Judge." 
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Wikonr.  Steamboat  Tnscarora,  25  Pa.  317. 

It  is  error  after  submitting  a  particular  fact  in 
a  cause  to  a  jury,  and  after  the  fact  has  been 
found  by  them,  to  enter  judgment  fufn  obstante 
veredicto  for  the  party  against  whom  it  was 
found,  on  the  ground  that  the  evidence  was  in- 
sufficient to  establish  it. 


The  North  American  Oil  Co.  v.  Forty th  Bros.,  48 
Pa.  291. 

Where  there  is  evidence  justifying  an  infer- 
ence of  a  disputed  fact  it  must  be  submitted  to 
the  jury. 

Reno  v.  Moss,  120  Pa.  49. 

Patterson  v,  Dnshane,  115  Id.  334. 

School   Furniture  Co.  v.   School  District,  122  Id. 

501. 
Howard  Express  Co.  v.  Wile,  64  Id.  201. 

The  credibility  of  conflicting  testimony  is 
wholly  a  matter  for  the  jury,  who  may  believe 
where  even  a  Judge  would  reject  the  testimony 
of  a  witness. 

Terrerri  v,  Jutte,  159  Pa.  244. 
Reno  V,  Moss,  120  Id.  49. 
Patterson  v,  Dushane,  115  Id.  334. 
"Wilson  z/.  Steamboat  Tuscarora,  25  Id.  318. 
Graham  &  Watterman   on   New    Trials,  Vol.    3, 
1239. 

July  II,  1894.  Green,  J.  As  this  case  is 
now  presented,  and  as  it  was  submitted  by  the 
learned  Court  below,  it  exhibits  but  a  single 
question  of  pure  fact.  The  plaintiff  alleges  and 
positively  testifies  that  on  June  13,  1883,  and 
several  months  after  his  relation  as  county  solic- 
itor had  ceased,  he  made  a  new  contract  with 
the  County  Commissioners  for  the  rendition  of 
his  services  in  the  prosecution  of  the  claim  of 
the  defendant  for  the  collection  of  overpaid 
taxes.  He  describes  in  his  testimony  what  took 
place  at  that  time.  He  said,  *'  I  stated  to  the 
Board  of  County  sCommissioners — there  was  a 
fall  board  in  session,  Myers,  Summy  and  Hilde- 
brand ;  Myers  was  president  of  the  board ;  I 
stated  to  them  that  my  efforts  before  the  Board 
of  Revenue  Commissioners  of  the  Common- 
wealth, and  before  the  Board  of  Public  Accounts 
had  not  been  successful ;  I  stated  that  I  had  en- 
deavored to  have  a  law  passed  authorizing  suits 
against  the  Commonwealth  by  counties  to  re- 
cover this  money,  and  endeavored  to  have  a 
bill  passed  authorizing  the  Board  of  Public  Ac- 
counts to  give  credit  settlements  in  cases  like 
ours,  but  I  had  failed.  I  then  told  them  that  I 
desired  to  take  in  associate  counsel ;  I  told  them 
that  if  they  would  agree  to  it,  I  would  associate 
Mr.  Hensel  with  me  in  the  prosecution  of  the 
claim  against  the  Commonwealth.  They  were 
favorable  to  the  proposition,  and  asked  upon  what 
terms  the  services  of  Mr.  Hensel  could  be  pro- 


cured. I  said  to  them,  'You  pay  me  twenty-five 
per  cent,  of  the  amount  collected  from  the  Com- 
monwealth and  I  will  compensate  Mr.  Hensel ; 
this  is  to  be  in  full  for  all  costs  and  expenses,  as 
well  as  all  fees )  this  if  we  recovered,  and  we 
would  make  no  charge  if  nothing  was  recov- 
ered. Q.  What,  if  anything,  did  they  or  any 
of  them  say  to  you  in  response  to  that  proposi- 
tion ?  A.  They  agreed  to  do  it,  and  authorized 
me  to  go  ahead  and  engage  Mr.  Hensel,  and 
that  I  should  have  twenty-five  per  cent,  of  the 
amount  collected,  and  I  should  compensate  Mr. 
Hensel  and  pay  all  costs  and  expenses." 

It  seems  that  the  principal  services  performed 
by  the  plaintiff  were  rendered  after  this  time, 
and  that  they  were  successful.    The   learned 
Judge  of  the  Court  below  very  carefully  in- 
structed the  jury  that  there  could  be  no  recovery 
upon  the  contract  made  on  June  28,  1882,  be- 
cause of  the  plaintiflf's  relation  as  county  solic- 
itor at  that  time.    And  he  also,  most  cautiously 
and  clearly,  instructed  them  that  there  could  be 
no  recovery  except  upon  a  contract  made  after 
January,  1883,  and  only  for  services  rendered 
in  pursuance  of  such  contract.     He  called  the 
attention  of  the  jury  to  the  conflict  of  testimony 
upon  this  important  subject,  and  correctly  in- 
structed them  as  to  their  duties  in  such  a  state  of 
the  evidence.    It  is  impossible  for  us  to  say  that 
there  was  any  error  in  all  this.     The  testimony 
of  the  plaintiff  was  direct,  positive,  explicit,  mi- 
nute and  emphatic.     The  Court  could  not  pos- 
sibly withdraw  it  from  the  jury,  but  was  bound 
to  submit  it  to  them.     This  was  done  in  a  per- 
fectly fair  and  impartial  manner,  of  which  no 
complaint  has  been,  or  could  be,  made.     The 
jury  has  found  for  the  plaintiff,  and  has  thereby 
declared  their  belief  in  his  testimony,  as  they 
had  a  perfect  right  to  do.    They  are  the  sole 
judges  of  the  credibility  of  witnesses,  as  we 
have  said  very  many  times,  and  it  is  not  in  our 
power  to  defeat  their  verdict  upon  any  theory 
that  they  should  have  believed  differently.    The 
very  elaborate  and  exhaustive  opinion  of  the 
learned  Court  below  on  the  rules  for  a  new  trial 
and  to  enter  judgment  for  defendant,  non  ob- 
stante veredicto,  is  a  perfect  vindication  of  the 
action  of  the  Court  on  the  trial,  and  is  a  satis- 
factory exposition  of  the  case  on  its  merits  of 
law  and  fact.     We  discover  no  error  in  any  of 
the  assignments,  and  must  therefore  affirm  the 
judgment. 

Judgment  affirmed.  w.  c.  s. 
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©rpfjans'  Court, 


Oct.  1886,  587. 
Lafferty's  Estate. 

O.  C'-^JurisdicHon — Injunction — Act  of  May 
ig,  1874- 

The  Orphans'  Court  has  the  power  to  prevent  by  in- 
jnnction,  either  a  repetition  of  acts  prejudicial  to  property 
within  the  control  of  the  Court,  or  the  commission  of 
threatened  acts  and  conduct  to  the  injoiy  and  damage 
of  such  property. 

Sur  motion  to  dissolve  injunction. 
The  essential  facts  are  stated  in  the  opinion. 
y^,  Willis  Martin^  for  the  motion. 
Ueorge  L,   Crawford^  and  Samuel  Gustine 
Thompson,  contra. 

May  31,  1894.  Hanna,  P.J.  The  injunction 
asked  for  and  granted  in  this  case  is  based  upon 
the  provisions  of  the  Act  of  May  19,  1874,  §  7, 
P.  L.  207.  The  Act  confers  upon  the  Court 
"power  to  prevent,  by  order  in  the  nature  of 
writs  of  injunction,  acts  contrary  to  law  or 
equity,  prejudicial  to  property  over  which  they 
shall  have  jurisdiction." 

It  will  thus  be  observed,  the  jurisdiction  con- 
ferred is  to  be  exercised  as  a  preventive  of  either 
a  repetition  of  acts  prejudicial  to  property  within 
the  control  of  the  Court,  or  the  commission  of 
threatened  acts  and  conduct  to  the  injury  tmd 
damage  of  such  property.  The  power  and 
authority  conferred  is  both  a  wise  and  salutary 
exercise  of  jurisdiction.  But  this  strong  arm  of 
the  Court  should  not  be  extended  except  upon 
good  and  sufficient  reasons ;  and  the  power  and 
authority  of  an  executor  or  testamentary  trustee, 
confided  to  him  by  his  testator,  should  not  be 
withheld  from  him,  nor  interfered  with,  except 
upon  satisfactory  proofs  of  such  actual  miscon- 
duct, or  threatened  misconduct,  as  will  render 
the  property  and  estate  in  his  charge  and 
custody  likely  to  suffer  loss  and  be  jeopardized 
by  its  ftirther  continuance  under  his  control  and 
management.  When  such  facts  be  made  to 
appear,  the  Court  will  be  alert  to  protect  the 


interests  of  all  parties  to  the  full  extent  of  its 
authority.  In  the  case  before  us,  the  alleged 
misconduct  of  the  executrix  is  that,  with  the 
assistance  and  connivance  of  one  of  her  co- 
executors,  she  has  used  monejrs  of  the  estate  for 
her  own  private  purposes,  by  appropriating 
them  towards  carrying  on  a  business  enterprise 
with  him  as  a  co-partner.  But  this  she  most 
emphatically  denies.  And,  without  passing 
upon  the  question  of  partnership  in  this  prelim- 
inary proceeding,  which,  from  the  contra- 
dictory statements  in  the  numerous  affidavits 
presented,  is  not  of  easy  solution,  it  will  suffice 
to  say  that,  if  moneys  of  the  estate  were  thus 
misappropriated,  it  has  not  yet  been  made  to 
appear  that  it  was  with  the  knowledge  and  con- 
sent of  the  executrix ;  and  that  it  was  done  with 
her  knowledge  or  approval  is  also  denied  by 
her  with  equal  emphasis  and  positiveness. 

Nor  does  it  appear  that  the  executrix  has 
threatened  or  declared  her  intention  to  use,  or 
in  any  manner  appropriate  for  any  purpose 
whatever  wrongfully,  the  property  of  the  estate. 

But,  on  the  contrary,  it  does  appear  she  is 
actually  powerless  so  to  do,  even  if  she  enter- 
tained or  expressed  such  intention.  The  estate 
consists  largely  of  real  estate,  its  income  is  not 
received  by  her,  and  the  personal  securities  and 
investments  are  not  in  her  sole  custody  or 
control.  We  therefore  fail  to  discover  any 
reason  to  anticipate  any  failure  of  duty  on  the 
part  of  the  executrix,  or  to  restrain  her  from 
further  performance  of  her  functions  as  exe- 
cutrix and  trustee. 

What  is  here  said,  however,  has  no  applica- 
tion to  the  proceeding  now  pending  and  yet 
undetermined  to  remove  her  and  her  co-ex- 
ecutor. 

The  motion  to  dissolve  the  order  in  the 
nature  of  a  writ  of  an  injunction  against  said 
Rose  E.  Lafferty  is  therefore  granted.  And 
her  co-executor  and  petitioner,  Charles  H. 
Lafferty,  being  entitled  to  inspect  at  all  proper 
times  the  books,  vouchers  and  papers  relating 
to  the  estate  now  in  her  possession  or  that  of 
her  co-executor,  Patrick  J*  Corcoran,  we  think 
they  should  be  deposited  where  they  will  be 
equally  accessible  to  him.  If  such  place  cannot 
be  agreed  upon,  upon  application  we  will 
designate  the  depository.  f.  b.  n. 
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Coonty  of  Crawford  v.  Merchants'  Na- 
tional Bank. 

Banks  and  Banking — Deposit  of  <me  person  in 
name  of  another — Payment  —  Set- off —  As- 
signees for  benefit  of  creditors — Equity  juris- 
diction. 

Where  money  of  a  county  is  deposited  by  its  treasurer 
in  his  own  account  in  bank,  but  is  known  by  the  banker 
to  be  county  funds,  and  the  banker  has  become  possessed 
of  county  warrants,  his  claim  upon  said  warrants  is  sub- 
ject to  be  set-off  by  the  amount  of  the  deposit  of  county 
funds  in  his  hands,  and  they  will  be  regarded  as  paid  if 
the  amount  of  deposit  exceeds  the  amount  of  the  war- 
rant ;  this  rule  will  apply  as  against  the  banker's  assignee 
for  benefit  of  creditors. 

The  fact  that  the  treasurer  was  from  time  to  time  accus- 
tomed to  give  at  convenient  intervals  his  checks  for  the 
amount  of  warrants  held  by  the  banker,  does  not  alter 
the  rule  and  prevent  the  deposit  of  money  from  constitut- 
ing payment  in  the  case  of  a  failure  by  the  banker  at  a 
time  when  the  money  on  deposit  exceeded  the  amount  of 
the  warrants  and  no  check  had  been  given  for  their 
amoont. 

[Steerett,  C.  J.,  and  Mitchell,  J.,  dissented]. 

Where  it  is  sought  to  compel  the  surrender  of  countv 
warrants,  to  discover  their  custody  and  the  equities,  if 
any,  attached  to  them  and  to  determine  the  character  of  a 
fond,  alleged  to  be  composed  in  part  of  trust  money,  the 
proper  proceeding  is  by  bill  in  equity. 

Where,  in  a  proceeding  in  equity  by  a  county  to  re- 
cover possession  of  certain  warrants,  it  appears  that  its 
treasurer  is  also  interested,  and  that  for  the  proper  deter- 
mination of  the  suit  the  assignees  for  the  benefit  of  credi- 
tors of  the  depositaries  of  a  rand  claimed  by  the  county  to 
have  in  effect  paid  the  warrants,  are  necessary  parties, 
the  treasurer  maybe  added  as  a  plaintiff  and  the  assignees 
as  defendants. 

Appeal  of  Geo.  W.  Ha^ins  and  John  O. 
McClintock,  assignees  of  Delamater  &  Co., 
bankers,  from  the  decree  of  the  Common 
Pleas  of  Crawford  County,  sitting  in  equity, 
amending  the  record  by  making  H.  M.  Miller, 
county  treasurer,  party  complainant,  and  the 
appellants  parties  respondent,  and  in  overruling 
and  dismissing  appellants'  exceptions  to,  and 
confirming  the  master's  reports  in  a  suit  in  equity 
brought  by  the  County  of  Crawford  against  the 
Merchants'  National  Bank  of  Meadville.  The 
bill  in  this  case,  filed  December  13, 1890,  by  the 


County  of  Crawford,  against  the  Merchants'  Na- 
tional Bank  of  Meadville,  set  out  that  for  a  year 
past  H.  M.  Miller  had  been  treasurer  of  the 
County  of  Crawford  and  Geo.  B.  Delamater  and 
George  W.  Delamater,  (who,  with  T.  S.  Dela- 
mater, composed  the  banking  firm  of  Delamater 
&  Co.,)  were  his  sureties  on  his  ofi&cial  bond ; 
that  on  December  5,  1890,  the  firm  of  Dela- 
mater made  an  assignment  for  the  benefit  of 
creditors,  at  which  time  it  had  op  deposit  county 
funds  to  the  credit  of  said  treasurer  to  the  amount 
of  about  158,000;  that  Delamater  &  Co.  had 
from  time  to  time  paid  orders  drawn  by  plaintiff 
on  the  county  treasurer,  out  of  county  funds,  on 
deposit  with  them,  and  instead  of  surrendering 
the  orders  for  cancellation,  took  of  said  orders  so 
paid  by  county  funds,  119,000,  and  pledged  the 
same  with  the  defendant  as  security  for  loans 
made  to  Delamater  &  Co.,  which  loans  were 
further  amply  secured  by  judgments  given  be- 
fore the  date  of  the  assignment  by  the  members 
of  the  firm,  and  binding  the  real  estate  of  the 
said  members ;  that  the  president  of  the  bank 
defendant,  when  he  took  the  orders  knew  that 
Delamater  &  Co.  were  the  depositaries  of  the 
county  funds  and  that  the  orders  had  been  paid 
out  of  county  funds  in  their  hands ;  that  in  ad- 
dition to  the  said  sum  of  119,000  there  were 
outstanding  other  county  orders  and  neither  the 
plaintiff  nor  the  treasurer  had  any  means  of 
knowing  what  particular  orders  had  been  pledged 
to  and  were  held  by  the  defendant,  or  any 
means  of  preventingsaid  orders  from  being  trans- 
ferred by  delivery  and  again  presented  to  the 
treasurer  for  payment ;  that  the  defendant  had 
refused  to  give  information  as  to  said  orders ; 
the  bill  prayed  discovery  as  to  county  orders  re- 
ceived from  Delamater  &  Co.,  and  to  the  num- 
ber, date,  amount  and  name  of  payee  of  each  of 
said  orders,  as  to  the  amount  and  which  orders 
were  still  held  by  the  defendant,  and  how,  and 
for  what  purpose,  and  when,  those  still  held  were 
received,  and  a  decree  that  the  orders  be  sur- 
rendered ;  that  the  president  of  the  defendant 
be  required  to  furnish  a  schedule  of  all  the  county 
orders  held  by  the  defendant ;  that  an  injunction 
issue  restraining  the  defendants  from  transfer 
ring,  passing  or  delivering  any  county  orders 
held  by  or  for  the  defendant. 
The  answer  set  up  the  following  defence  : 
<<That  said  Delamater  &  Co.  did,  from  time 
to  time,  purchase  county  orders  from  the  holders 
thereof,  and  pay  therefor  out  of  the  general 
funds  of  said  bank,  and  said  orders,  so  pur- 
chased, became  and  were  the  property  of  said 
bank.  Of  said  orders  so  by  them  purchased  and 
owned,  they  pledged  to  said  Merchants'  Na- 
tional Bank  119,125.67  to  secure  the  payment  of 
two  loans  made  to  them  by  said  Merchants'  Na- 
tional Bank,  for    19,137.97  and  lio,oop_re 
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spectively,  prior  to  the  assignment  of  said  Dela- 
mater  &  Co. ,  for  which  said  loans  they  also  took 
notes  of  Delamater  &  Co.  and  G.  B.  Delamater, 
upon  which  said  notes  judgments  have  been  en- 
tered. Whether  said  judgments  afford  ample 
security  for  the  payment  of  said  loans,  we  do 
not  know,  and  neither  admit  nor  deny,  but  deny 
that  it  is  either  relevant  or  material  in  this  cause. 
And  we  further  aver  that  whatever  amoimt  of 
said  county  orders,  if  any,  as  may  not  be  re- 
quired to  pay  the  loans  for  which  they  are  held, 
belong  to  the  creditors  of  Delamater  &  Co.,  and 
by  the  assignment  of  said  firm,  passed  to  their 
assignees,  for  the  benefit  of  said  creditors ;  said 
orders  so  as  aforesaid  purchased  by  Delamater 
&  Co.,  and  by  them  pledged  to  said  Merchants' 
National  Bank,  were  not  paid  or  redeemed  for 
the  County  of  Crawford,  or  the  county  treas- 
urer, nor  were  they  paid  for  out  of  county  funds, 
nor  had  they  been  charged  up  to  the  county 
treasurer's  account  in  said  bank ;  they  had  not 
been  presented  to  the  county  treasurer  for  pay- 
ment, but  were  paid  for  out  of  the  funds  of  the 
bank  of  Delamater  &  Co.,  placed  therein  by  the 
general  depositors  of  said  bank." 

The  defendants  accompanied  their  answer 
with  two  schedules  of  county  orders  received  by 
them  from  Delamater  &  Co.,  and  it  appeared 
that  the  warrants  were  drawn  on  the  *' Treasurer 
of  Crawford  County." 

The  case  was  referred  to  H.  J.  Humes,  Esq., 
as  master,  who  after  discussing  the  evidence 
x:ame  to  the  following  conclusion  in  his  report : 

**The  master  therefore  has  no  hesitation  in 
determining  that  these  warrants  should  be  re- 
turned to  the  county  for  cancellation.  But  all 
-the  warrants  came  lawfully  into  the  hands  or 
possession  of  the  Merchants'  National  Bank  as 
collateral  security.  Therefore,  while  the  Mer 
<:hants'  National  Bank  is  the  absolute  owner  of 
these  warrants,  for  the  purpose  of  securing  the 
payment  of  the  debts  for  which  they  were  re- 
ceived as  collateral,  Delamater  &  Co.,  bankers, 
and  their  assignees  also  have  an  interest  therein, 
and  should  the  two  loans  for  which  they  were 
given  as  collateral  be  paid  from  other  sources, 
then  these  warrants  must  be  returned  to  Dela- 
mater &  Co.,  bankers,  or  their  assignees.  I 
think  this  suit  was  properly  and  wisely  brought, 
but  when  the  defendants'  answer  was  filed  the 
information  given  in  the  eighth  paragraph  and 
in  schedules  'A'  and  <B,'  was  such  as  to  require 
the  amendment  of  plaintiff'  bill  by  adding  the 
name  of  Henry  M.  Miller,  county  treasurer,  as 
a  party  plaintiff,  and  Delamater  &  Co.,  bankers, 
and  George  W.  Haskins  and  John  O.  McClin- 
tock,  assignees,  as  parties  defendant.  Then  the 
whole  question  between  the  County  of  Crawford 
and  Delamater  &  Co.,  bankers,  arising  out  of 
the  fact  that  the  bank  was  depositee  of  the  funds 


of  the  county  treasurer  and  what  the  legal  duty 
of  the  bank  was  concerning  these  county  war- 
rants, could  have  been  determined. 

"The  claims  of  Delamater  &  Co.,  bankers,  to 
these  warrants  cannot  be  determined  in  this  suit, 
and  the  conclusion  of  the  master  that  county 
warrants  No.  lo,  No.  ii.  No.  32,  No.  36  and 
No.  1554  is  founded  on  the  evidence  before  him, 
but  Delamater  &  Co.,  bankers,  not  having  been 
heard,  and  it  being  the  legal  duty  of  the  defend- 
ants to  either  call  its  collateral  by  law  or  return 
it  to  its  assignor,  the  master  is  of  the  opinion 
that  the  parties  should  be  left  to  their  remedies 
at  law.  Yet  to  prevent  a  multiplicity  of  suits 
the  Court  might  restrain  the  defendants  from 
disposing  of  these  county  orders  to  any  one  ex- 
cept to  return  them  to  the  assignees  of  Delamater 
&  Co.,  bankers,  after  the  purposes  for  which 
they  were  transferred  to  defendants  shall  have 
been  accomplished.  But  this  being  the  defend- 
ants' legal  duty  the  master  cannot  recommend 
such  an  order.  The  master  therefore  recom- 
mends that  the  bill  be  dismissed,  at  plaintiffs' 
cost,  without  prejudice." 

Exceptions  were  filed,  but  before  argument 
thereon  was  heard  by  the  Court  Henry  M.  Mil- 
ler, the  county  treasurer  mentioned  in  the  bill, 
presented  a  petition  to  intervene  pro  inter  esse 
suOf  and  that  the  assignees  of  Delamater  &  Co. 
be  made  parties  defendant,  alleging,  inter' aUar. 

ist.  That  during  his  term  as  county  treasurer, 
aforesaid,  there  was  to  his  credit  as  such  a  large 
sum  of  money,  viz :  The  sum  of  |2o,ooo  as  an 
average  daily  deposit  in  said  Delamater  &  Co.'s 
bank,  and  at  the  time  of  the  failure  of  said  bank, 
there  was  a  balance  due  him  as  said  county  treas- 
urer, of  158,000  or  thereabouts,  which  were  the 
funds  of  said  County  of  Crawford. 

2nd.  That  at  the  time  of  the  foilure  of  said 
Delamater  &  Co.,  there  were  orders  or  warrants, 
drawn  by  said  county,  upon  petitioner,  as  county 
treasurer  afor^^id.  Among  others,  the  warrants 
mentioned  in  schedule  **A"  of  defendant's  an- 
swer hereto,  amounting  to  |9>  137.971  and  of 
schedule  **B"  amounting  to  l9>987.7o,  many 
of  which  were  taken  in  charge  of  and  redeemed 
by  this  petitioner,  as  said  county  treasurer,  and 
all  of  which  were  paid  for  and  redeemed  by  the 
said  Delamater  &  Co.'s  bank,  by  an  understand- 
ing and'  arrangement  made  between  petitioner 
and  said  Delamater  &  Co.'s  bank. 

The  answer  admitted  that  during  part  of  the 
term  of  said  Henry  M.  Miller  as  treasurer  of  said 
county  there  was  to  his  credit  as  county  treas- 
urer aforesaid,  at  different  times  large  sums  of 
money  on  deposit  in  said  bank  of  Delamater  & 
Co.,  bankers,  and  at  the  time  of  the  failure  of 
said  bank  there  was  a  balance  due  him  as  said 
treasurer  of  about  {58,000 — but  denied  that  the 
said  sum  was  the  funds  of  the  said  County  of 
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Crawford,  and  averred  that  it  was  the  money  of 
Delamater  &  Co.,  bankers. 

The  amendments  asked  were  allowed  and  the 
case  was  sent  back  to  the  master,  who  reported 
that  Delamater  &  Co.  were  the  agents  of  the 
county  treasurer  in  collecting  the  county  orders 
or  warrants,  and  as  it  was  the  treasurer's  duty  to 
apply  the  county  funds  in  his  hands  to  the  pay- 
ment of  all  outstanding  orders  or  warrants,  and 
as  his  agents  had  in  their  possesssion  the  funds 
out  of  which  these  orders  were  to  be  paid,  he 
had  a  right  to  compel  them  to  charge  them  off 
and  turn  them  over  for  cancellation ;  that  the 
true  state  of  affairs  was  known  by  the  Merchants* 
National  Bank  because  it  turned  over  all  county 
orders  received  from  time  to  time  to  Delamater 
•&  Co.  as  though  they  were  checks  on  the  Dela- 
mater bank ;  that  as  between  the  county  treas- 
urer and  the  county  the  money  deposited  with 
Delamater  &  Co.  was  trust  funds ;  that  the  Mer- 
chants' National  Bank  knew  the  character  of  the 
fund ;  that  the  county  orders  received  by  Dela- 
mater &  Co.  were  taken  subject  to  the  rule  of 
set-off,  and  should  have  been  at  once  charged  off 
against  the  county  treasurer's  account  and  re- 
turned as  his  checks.  The  master  recommended 
a  decree  making  perpetual  an  injunction  against 
the  transference  of  the  orders  held  by  the  Mer- 
chants' National  Bank  and  that  the  Merchants' 
National  Bank  be  ordered  and  directed  to  re- 
turn the  county  orders  or  warrants  mentioned 
in  schedules  *«A"  and  "B,"  of  defendants'  an- 
swer, to  Delamater  &  Co.,  bankers,  (their  assign- 
ees), and  that  when  so  received  by  the  as- 
signees they  be  charged  off  against  the  account 
of  Henry  M.  Miller,  county  treasurer,  with 
Delamater  &  Co.,  bankers,  and  then  returned  to 
the  plain tiffis  in  this  suit  for  cancellation,  and 
that,  when  cancelled,  the  said  Henry  M.  Miller, 
county  treasurer,  receive  credit  therefor,  on  his 
account  with  the  County  of  Crawford,  as  of  the 
date  of  settlement  of  the  same  by  the  county 
auditors  in  January,  1891. 

The  defendants'  filed  exceptions  which  were 
dismissed  by  the  Court,  and  a  decree  was  made 
as  recommended  by  the  master. 

The  defendants  took  this  appeal,  assigning  as 
error,  inter  alia : 

(i)  That  the  Court  allowed  the  intervention 
of  Henry  M.  Miller  as  plaintiff  and  the  addition 
of  the  assignees  of  Delamater  &  Co.  as  defend- 
ants. 

(4)  The  decree,  directing  the  surrender  of  the 
warrants  to  the  assignees  of  Delamater  &  Co., 
and  that  said  assignees  deliver  up  the  said  war- 
rants to  plaintiff,  and  that  a  credit  be  given  to 
H.  M.  Miller  upon  the  books  of  Delamater  & 
Co.,  upon  receipt  being  given  by  the  county 
commissioners  to  the  assignees. 

(3)   In  overruling  the  defendants'  eighth  ex- 


ception viz  :  <*The  master  erred  in  finding  that 
this  case  is  properly  one  on  the  equity  side  of 
the  Court." 

George  W,  Haskins  and  Thomas  Roddy^ 
(John  O.  McClintockyi'Mh  them),  for  appellant. 

A  plaintiff  cannot  introduce  by  amendment 
facts  which  have  occurred  since  the  filing  of  the 
original  bill. 

Brightly's  Equity,  sec.  699. 

After  witnesses  have  been  examined  the  Court 
will  not,  unless  under  very  special  circumstances, 
or  in  consequence  of  some  subsequent  event, 
allow  the  bill  to  be  altered  or  amended. 

Story's  Equity  PI.,  sec  887. 
Brotzmans*  Appeal,  119  F^.  645, 652. 

An  amendment  to  the  bill,  introducing  a  new 
cause  of  action  is  not  admissible.  After  replica- 
tion an  amendment  of  the  bill  can  only  be  made 
upon  affidavit  that  it  is  not  for  delay  and  that 
the  matter  is  material  and  could  not  with  rea- 
sonable diligence  have  been  sooner  introduced 
in  the  bill. 

Toomey  v.  Hughes,  25  Weekly  Notes,  66. 

As  the  warrants  were  not  negotiable,  there  is 
a  convenient  and  adequate  remedy  for  com- 
plainants  in  this  case,  by  defence  to  an  action  at 
law  by  the  holders  of  these  warrants,  should  they 
attempt  to  collect  them. 

Clark's  Appeal,  62  Pa.  447. 

And  therefore  equity  has  no  jurisdiction  in 
this  case. 

C,  W.  jyier  and/.  W.  Smith,  for  appellees. 

A  county  warrant  is  not  a  bill,  note,  check  or 
contract ;  it  is  not  negotiable ;  and  no  action 
lies  upon  it;  suit  must  be  upon  the  original 
claim. 

Allison  V.  Juniata  Connty,  50  Pa.,  351. 
East  Union  Township  v,  Ryan,  86  Id.  459. 
Township  of  Snyder  v,  Bovaird,  122  Id.  442. 

To  such  a  suit  by  Delamaters'  assignees  the  right 
of  set-off  is  clear  if  the  treasurer's  credit  balance 
in  the  bank  was  county  funds. 

Money  deposited  in  a  bank  by  one  person 
may  be  shown  to  be  the  property  of  another 
either  by  an  attaching  creditor  or  by  the  true 
owner. 

Hemphill  v,  Ycrkes,  132  Pa.  545. 
Stoir  V,  York  N.  Bank,  55  Id.  365. 

Where  the  deposit  is  ear-marked  as  the  prop- 
erty of  another  than  the  depositor,  the  bank  may 
not  pay  it  to  the  depositor. 

Arnold  v.  Macungie  Savings  Bank,  71  Pft.  287. 
Gaffney's  Estate,  146  Id.  49! 
Burger  v.  Burger,  135  Id.  499. 

Where  discovery  is  asked  in  a  bill  and  the 
discovery  is  effectual,  that  becomes  a  sufficient 
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which  a  Court  may  proceed  to  grant 

Bank  v,  Biddle,  2  Pars.  Eq.  Cases,  31. 
Story's  Eq.  Jurisp.,  sec.  699. 

Where  the  remedy  at  law  would  necessarily 
lead  to  the  multiplication  of  action  and  useless 
and  burdensome  litigation ,  equity  maintains  its^ 
jurisdiction. 

Bank  of  Ky.  v.  Schuylkill  B'k,   I  Pars.  Eq.  Cas. 
180. 

The  defendants  here  did  not  demur,  but  an- 
swered and  replied  and  went  on  to  hearing,  this 
should  prevent  their  taking  advantage  of  the 
question  of  jurisdiction. 

Adams's  Appeal,  113  Pa.  449. 
Evans  v^  Goodwin,  132  Id.  136. 
Drake  v.  Lacoe,  157  Id.  17. 

If  the  Court  in  which  the  suit  is  brought  have 
jurisdiction  of  the  cause  of  action,  both  of  law 
and  equity,  it  may  proceed  to  give  relief,  unless 
the  bill  be  demurred  to  on  the  ground  that  the 
proper  remedy  is  at  law. 

The  Sunbury  &  Erie  R.  R.  Co.  v.  Cooper,  33  Pa. 
278. 

Where  a  bill  in  equity  is  inartistic  and  incom- 
plete, but  has  substance  by  which  to  amend,  if 
necessary,  amendment  will  be  allowed  in  the 
Supreme  Court. 

Darlington's  Appeal,  86  Pa.  512. 

Where  a  party  interested  adversely  to  the 
plaintiff  in  the  bill  is  not  made  a  party  defend- 
ant, but  has  appeared  as  attorney  for  the  defend- 
ant throughout  the  proceedings,  the  Court  upon 
adjudging  him  a  necessary  party  should  permit 
him  to  be  added  as  a  party  defendant. 

Manufacturers  N.  Gas  Co.  v,    Douglass,  130  Pa. 
284. 

The  assignees  of  Delamater  &  Co.  were  the 
counsel  of  the  Merchants'  National  Bank  in  this 
case  and  prepared  the  answer,  attended  at  the 
taking  of  the  testimony  and  conducted  the  en- 
tire defence  throughout  before  the  master  and 
in  Court  until  they  were  added  as  parties  de- 
fendant. It  was  not  error  to  admit  them  to  be 
made  parties. 

October  i,  1894.  Green,  J.  Although  the 
Merchants'  Bank  is  nominally  a  party  to  this 
record  they  are  not  appellants,  and  have  no  in- 
terest in  the  suit.  Their  debt  against  Delamater 
&  Co.  was  paid  in  full  out  of  the  proceeds  of 
the  sheriffs  sale  of  Delamater  &  Co.'s  real  es- 
tate, under  judgments  which  were  given  to  the 
bank  by  the  firm  or  its  members.  As  the  county 
warrants  delivered  by  Delamater  &  Co.  to  the 
Merchants'  Bank  were  pledged  as  collateral  for 
the  same  debts  for  which  the  judgments  were 
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confessed,  the  bank  has  not,  and  does  npt  claim 
to  have,  any  right  to  retain  the  warrants  and 
must  therefore  in  any  event  surrender  them  ta 
the  assignees  of  Delamater  &  Co.  The  question 
to  be  decided,  therefore,  is  simply,  whether  the 
assignees  ace  lawfully  bound  to  surrender  them 
to  the  county  or  to  the  county  treasurer,  and 
enter  a  charge  for  the  amount  of  the  warrants  in 
the  account  of  the  county  treasurer  with  Dela- 
mater &  Co.  In  the  regular  course  of  dealing 
between  the  treasurer  and  Delamater  &  Co.,  that 
is  precisely  what  would  have  been  done,  just  as 
it  had  been  done  many  times  before.  It  is  true 
the  treasurer  was  in  the  habit  of  drawing  his 
check  for  the  amount  of  the  warrants  at  the  var- 
ious times  of  settlement,  but  that  formality  was 
entirely  unnecessary.  The  right  of  the  bank  ta 
have  credit  on  the  account  for  the  amount  of  the 
warrants  on  hand  was  just  as  complete  without 
the  check  as  with  it.  The  present  controversy 
therefore  is  only  a  contest  between  the  county 
and  the  county  treasurer  on  the  one  hand,  and 
the  assignees  of  Delamater  &  Co.  on  the  other 
hand.  But  the  assigneesof  Delamater  &  Co.  merely 
stand  in  their  shoes  and  have  no  higher  rights  than 
they  had.  Bullitt  &  Fairthorne  v.  The  Chartered 
Fund,  etc.,  26  Pa.  108 ;  Kent's  Appeal,  87  Pa- 
165;  Morris'  Appeal,  87  Pa.  368;  Wright  r» 
Wigton,  84  Pa.  163. 

If  then,  Delamater  &  Co.  could  not  have  re- 
sisted a  claim,  by  either  the  treasurer  or  the 
county,  to  have  the  warrants  in  the  hands  of 
Delamater  &  Co.  charged  against  the  account  of 
the  treasurer  and  delivered  up,  their  voluntary 
assignees  for  the  benefit  of  their  creditors  could 
not  do  so.  Now  it  is  the  undisputed  fact  that 
Delamater  &  Co.  had  in  their  hands  on  deposit 
by  the  county  treasurer  at  the  time  of  the  assign- 
ment money  to  the  amount  of  158,000  of  which 
about  150,000  belonged  to  the  county.  That 
Delamater  &  Co.  knew  perfectly  well  that  the 
account  was  a  treasurer's  account,  and  that  the 
great  bulk  of  the  money  in  their  hands  to  the 
credit  of  this  account  was  trust  money  belonging 
to  the  county,  is  not  only  found  as  a  fact  by  the 
roaster  and  the  Court  below,  but  it  is  so  palpably 
and  necessarily  true  that  no  time  need  be  wasted 
in  the  discussion  of  the  subject.  It  would  be  an 
astounding  proposition,  therefore,  to  assert,  that 
if  Delamater  &  Co.  had  brought  an  action  or  ac- 
tions on  the  warrants  in  question,  against  the 
county,  the  latter  could  not  have  set  up  in  de- 
fence the  fact  that  at  that  very  time  Delamater 
&  Co.  had  in  their  hands  money  of  the  county 
to  the  extent  of  150,000,  and  therefore  that  the 
county  must  pay  the  $19,000  of  warrants.  In- 
dependently of  the  fact  that  it  was  the  estab- 
lished course  of  dealing  between  the  parties  to 
have  the  warrants  charged  oflf  against  the  treas- 
urer's account,  the  defence  would  be  good  as  a 
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set-off,  and  also  as  an  equitable  assignment  of 
the  necessary  amount  of  the  funds  in  the  Dela- 
mater  &  Co.  bank  to  extinguish  the  warrants. 
The  subject  seems  too  plain  for  discussion.  There 
is  not  the  least  force  in  the  objection  on  the 
gromui  that  equity  has  no  jurisdiction.  The 
surrender  of  the  warrants  could  not  be  obtained 
in  a  common  law  action,  but  CHily  by  a  decree 
or  order  in  chancery.  In  addition  to  that,  dis- 
covery of  the  outstanding  warrants,  and  of  the 
facts  pertaining  to  their  issue,  their  ownership, 
their  custody  and  the  equities,  if  any,  attaching 
to  them,  the  adjustment  of  the  account  of  the 
treasurer  with  the  firm,  and  the  determination 
as  to  how  much  of  it  was  trust  money,  the  inade- 
quacy of  the  legal  remedy,  and  the  prevention 
of  a  multiplicity  of  suits  by  bringing  all  the  par- 
ties interested  into  one  litigation  so  that  the 
rights  of  each  could  be  determined  and  adjudged 
in  one  decree,  each  and  all  of  these  are  suffi- 
cient sources  of  equitable  cognizance. 

The  introduction  into  the  case  by  amendment, 
of  the  county  treasurer  and  of  the  assignees  of 
Delamater  &  Co.  was  entirely  right  and  clearly 
within  the  power  of  the  Court.  It  did  not 
change  in  the  least  the  character  of  the  litiga- 
tion, or  the  cause  of  action  asserted  in  the  bill. 
It  merely  brought  in  other  parties  whose  inter- 
ests were  affected  and  who  ought  to  be  heard  in 
their  adjudication. 

The  assignments  of  error  are  all  dismissed. 

Decree  affirmed  and  appeal  dismissed  at  the 
cost  of  the  appellants. 

Dean  and  Fell,  JJ.,  concurred. 

£0  die,  Mitchell,  J.,  dissenting.  I  am  un- 
able to  concur  in  this  judgment. 

The  warrants  were  not  paid.  Delamater  & 
Co.,  had  no  authority  to  pay  them  unless  au- 
thorized, or  directed  by  the  treasurer  to  do  so. 
This  is  the  hinge  of  the  case,  and  the  findings  of 
the  master,  especially  numbers  11  and  13,  show 
that  there  was  no  such  authorisation  or  direc- 
tion, and  no  payment  until  the  treasurer  gave 
liis  check.  It  was  the  practice  and  perhaps  the 
understanding  that  at  convenient  intervals 
checks  should  be  given,  and  in  the  meantime  as 
a  matter  of  convenience  and  accommodation  the 
orders  were  treated  by  Delamater  &  Co.  as  cash, 
but  until  the  treasurer's  check  was  actually  given 
there  was  no  payment  in  law,  and  this  is  a  case 
for  strict  law,  as  one  or  other  of  innocent  parties 
must  lose  by  another's  fault. 

Until  the  orders  were  paid  Delamater  &  Co. 
held  them  as  valid  claims  on  the  county  treas- 
tirer,  and  the  creditors  have  succeeded  to  their 
rights. 

Sterrett,  C.  J.,  concurred. 

Williams  and  McCollum,  JJ.,  absent. 


Jan.  '94,  452,  453.  April  20,  1894. 

Armor's  Estate.    Butts's  Appeal. 
Butts  V.  Armor. 

Constitutional  law — Bill  of  Rights — Courts — 
Associate  Judges  not  learned  in  the  law^^Duty 
of  Court  of  first  instance — Practice — Point 
reserved —  Verdict. 

Section  11  of  the  Bill  of  Rights,  which  declares:  "All 
G>ttrts  shall  be  open,  and  CTery  man  for  an  injury  done  him 
in  his  lands,  goods,  person  or  reputation  shall  have  rem- 
edy by  due  course  of  ]^«?,  and  right  and  justice  adminis- 
tered without  sale,  denial  or  delay,*'  suggests  a  course  of 
conduct  in  litigation  which  should  be  present  in  the  minds 
of  those  who  hold  judicial  station  in  this  Common- 
wealth. 

A  Conrt  constitutionally  organized  can  act  only  as  a 
whole,  and  in  a  constitutional  manner.  The  acts  of 
the  individuals  who  compose  it  are  not  the  acts  of  the 
Court.  While  an  individual  Judge  can  express  the 
opinion  of  the  Court,  it  can  be  only  when  he  has  been 
empowered  to  express  the  decision  of  the  Court  arrived  at 
after  consultation,  or  when  the  opinion  found  and  sub- 
mitted by  such  an  individual  is  approved  and  adopted  by 
his  associates,  and  thus  becomes  the  opinion  of  the 
Court. 

Under  the  present  Constitution  of  this  Commonwealth 
the  office  of  Associate  Judge  not  learned  in  the  law  not 
having  been  abolished  in  counties  not  forming  separate 
judicial  districts,  the  Courts  in  such  counties  are  consti- 
tuted under  the  Act  of  1834.  When  a  cause  has  been 
tried  before  the  President  Judge  and  the  two  Associates 
not  learned  in  the  law,  the  three  together  constitute  the 
Court,  and  neither  the  President  Judge  alone,  nor  the 
two  Associates  alone,  can  take  up  and  dispose  of  a  ques- 
tion growing  out  of  the  trial. 

A  case  having  been  taken  by  appeal  to  the  Supreme 
Court  and  sent  down  for  further  proceedings,  it  is  the 
duty  of  the  Court  of  first  instance  to  carry  into  effect  the 
judgment  of  the  appellate  Court  not  grudgingly,  but  with 
that  fairness  and  impartiality  which,  in  the  performance 
of  a  plain  duty,  becomes  a  tribunal  intrusted  with  the 
judicial  administration  of  justice. 

It  b  erroneous  practice,  and  ground  for  reversal,  for 
the  trial  Court  to  submit  questions  as  to  which  there  is 
conflicting  testimony  to  the  jury,  reserving  the  point 
"whether  there  is  any  evidence  upon  which  defendants 
are  entitled  to  recover,**  and  subsequently  to  enter  judg- 
ment non  obstante  veredicto.  The  remedy  where  a  fact 
submitted  has  been  improperly  found  is  die  grant  of  a 
new  trial. 

An  issue  was  tried  to  determine  whether  an  alleged  tes- 
tatrix was  of  sound  mind,  and  whether  she  had  been  sub- 
jected to  undue  influence.  The  jury  were  instructed  if 
they  found  for  the  defendants  to  slate  in  full  whether  they 
found  testatrix  was  not  of  sound  mind  and  memory,  or 
that  she  was  acting  under  undue  influence.  The  verdict 
was  for  defendants,  and  that  testatrix  was  not  of  sound 
mind.  As  there  was  thus  nothing  upon  the  record  to 
show  that  the  jury  considered  the  question  of  undue  in- 
fluence, the  reserved  point  and  the  judgment  upon  it  did 
not  embrace  the  issue,  and  therefore  the  judgment  entered 
upon  it  could  not  be  sustained. 
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of  Centre  County,  and  judgment  of  the  Com- 
mon Pleas  in  an  issue  directed,  in  the  estate  of 
Ruth  B.  Armor,  deceased. 

The  Orphans*  Court  having  directed  an  issue 
to  test  the  mental  condition  of  the  decedent  and 
the  validity  of  her  alleged  will,  but  having  refused 
an  issue  on  the  question  of  undue  influence,  the 
Supreme  Court  on  appeal  directed  that  an  issue 
be  directed  on  both  points  (154  Pa.  517). 

The  cause  having  been  tried  before  Furst,  P. 
J.,  and  Riley  and  Faulkner,  JJ.,  and  a  point 
reserved,  a  verdict  was  rendered  against  the  will. 
Subsequently  Furst,  P.  J.,  filed  an  order  enter- 
ing  judgment  non  obstante  veredicto^  and  certify- 
ing the  same  to  the  Orphans*  Court.  Diter 
Riley  and  Faulkner,  JJ.,  who  were  Judges  un- 
learned in  the  law.  Centre  County  being  part  of 
a  judicial  district  containing  more  than  one 
county,  filed  an  order  overruling  Furst,  P.  J., 
entering  judgment  upon  the  verdict,  and  direct- 
ing the  register  to  grant  letters  of  administration 
upon  the  decedent's  estate. 

The  executor  named  in  the  alleged  will  took 
these  appeals,  assigning  as  error  the  acts  of  the 
Associate  Judges.  The  facts  are  fully  stated  in 
the  opinion  of  the  Supreme  Court. 

James  A.  Beaver  {John  M.  Dale  with  him), 
for  appellant. 

Samuel  Gustine  Thompson  (with  him  C.  M. 
Bower  and  Ellis  Z.  Orvis)y  for  appellees. 

October  i,  1894.  Dean,  J.  These  appeals 
were  argued  from  one  paper  book.  They  are 
so  woven  together  in  the  proceedings  in  the 
Court  below,  that  the  questions  in  dispute  will  be 
disposed  of  in  one  opinion. 

Personal  imputations  on  the  motives  of  a 
Judge  who  has  rendered  an  adverse  judgment, 
alleged  to  be  erroneous,  add  nothing  to  the  force 
of  counsel's  argument;  they  often  tend  to  ren 
der  obscure  meritorious  objections,  and  afford 
us  no  help  in  passing  on  the  real  contention 
Our  judgments  must  be  founded  on  something 
of  more  substance  than  suspected  motives. 

A  brief  statement  of  the  material  facts,  as 
gathered  from  this  record,  will  largely  aid  in  an 
intelligent  judgment. 

On  the  2oth  of  February,  1890,  Ruth  B. 
Armor,  the  testatrix,  being  then  about  ninety 
years  of  age,  made  her  will.  She  was  possessed 
of  a  very  considerable  estate,  which  she  divided 
among  her  five  children,  one  of  whom,  a  daugh- 
ter, Eliza,  was  married  to  David  M.  Butts.  The 
shares  of  all,  except  Mrs.  Butts,  were  bequeathed 
to  David  M.  Butts  as  trustee ;  he  was  also  ap 
pointed  sole  executor.  In  less  than  a  year  after 
the  execution  of  the  will  the  testatrix  died.  The 
legatees,  except  Mrs.  Butts,  contested  the  will  on 
the  ground  that  the  testatrix  was  of  unsound 
mind  at  the  date  of  its  execution,  and  that  she 


had  been  induced  to  make  it  by  the  undue  in- 
fluence of  her  son-in-law,  D.  M.  Butts.  Much 
testimony  was  taken,  and  after  due  considera- 
tion, the  Orphans'  Court  directed  an  issue  to  be 
tried  in  the  Common  Pleas,  to  determine 
whether  the  testatrix  was  possessed  of  sufficient 
mental  capacity  to  execute  the  will,  but  refused 
an  issue  to  determine  whether  it  had  been  pro- 
cured by  undue  influence.  From  so  much  of 
the  decree  as  refused  an  issue  on  the  question  of 
undue  influence  the  contestants  appealed  to  this 
Court.  We,  being  of  opinion  that  the  Court 
erred  in  refusing  an  issue  on  the  second  question, 
directed  that  an  issue  be  awarded  as  to  both, 
which  was  accordingly  done,  and  the  case  came 
on  for  trial  in  the  Common  Pleas,  September  4, 
1893.  The  Judges  on  the  bench  were  Presi- 
dent  Judge  A.  O.  Furst,  and  his  Associates, 
Thomas  F.  Riley  and  C.  A.  Faulkner.  Many 
witnesses  testified  as  to  the  mental  capacity  of 
testatrix,  and  to  facts  bearing  on  the  averment 
of  undue  influence.  The  trial  lasted  four  days. 
The  evidence  on  both  questions  was  submitted 
to  the  jury,  who  were  instructed,  if  they  found 
for  defendants,  to  specify  in  their  verdict 
whether  the  testatrix  was  not  of  sound  mind,  or 
whether  the  will  was  made  when  she  was  under 
undue  influence.  The  jury  found  a  verdict  for 
defendants,  and  further  found,  that  Mrs.  Ruth 
B.  Armor  was  not  of  sound  mind. 

At  the  close  of  the  testimony  the  Court  made 
the  following  reservation  :  "Whether  there  is 
any  evidence  upon  which  defendants  are  en- 
titled to  recover."  The  verdict  was  recorded 
the  4th  of  September,  1893,  and  on  the  nth, 
on  motion  of  plaintiffs  counsel,  a  rule  for  a  new 
trial  was  awarded,  reasons  to  be  filed  within  ten 
days ;  same  day  on  motion  of  same  counsel, 
rule  was  awarded  upon  defendants  to  show  cause 
why  judgment  should  not  be  entered  on  verdict 
for  plaintiffs  non  obstante  veredicto  on  points  re- 
served. On  September  16  following,  reasons 
for  a  new  trial  were  filed.  On  October  13, 1893* 
in  vacation,  without  consultation  with  his  asso- 
ciates, Judge  Furst,  in  an  opinion  filed,  entered 
judgment  on  the  point  reserved  for  the  plaintiff. 
On  October  19,  1893,  Judges  Riley  and 
Faulkner,  without  consultation  with  Judge 
Furst,  filed  an  opinion  overruling  the  judgment 
on  the  reserved  point  entered  by  him,  and 
directed  judgment  to  be  entered  thereon  for  de- 
fendants, and  further  directed  the  prothonotary 
to  certify  this  judgment  to  the  Orphans'  Court. 
Then,  on  October  30,  1893,  Judge  Furst  filed 
a  supplementary  opinion,  in  which  he  makes  the 
following  decree  :  ''We  hold  the  rule  as  matter 
of  law,  that  the  evidence  in  the  cause  on  part  of 
contestants  is  wholly  insufficient  in  law  to  sub- 
mit to  the  jury  upon  either  issue,  and  we  further 
hold,  upon  all  the  evidence  in  the  cause,  that 
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the  evidence  is  insufficient  to  sustain  a  verdic^ 
against  the  will  of  Ruth  B.  Armor,  deceased* 
And  we  therefore,  in  accordance  therewithi 
modify  our  former  judgment  entered  on  the  13th 
of  October  instant,  and  in  lieu  thereof,  and  as  a 
substitute  therefor,  we  set  aside  the  verdict,  and 
we  further  direct  that  the  clerk  of  the  Court  en- 
ter this  judgment  and  decree  of  record ;  vacat- 
ing decree  heretofore  made  by  said  Court  for  a 
feigned  issue  to  determine  the  validity  of  the 
will  of  Ruth  B.  Armor,  deceased." 

This  decree  the  prothonotary  of  the  Common 
Pleas  was  directed  to  certify  to  the  Orphans' 
Court,  which,  on  being  done,  Judge  Furst,  as 
President  Judge  of  that  Court,  made  this  de- 
cree :  **And  now,  October  30,  1893,  ^^^  Court 
of  Common  Pleas  having  certified  to  us  upon 
the  trial  of  said  issue,  heretofore  awarded  by  the 
President  Judge  of  this  Court,  that  the  evidence 
upon  the  trial  thereof  was  wholly  insufficient  in 
law  to  submit  to  the  jury  upon  either  issue,  and 
that  under  all  the  evidence,  no  verdict  against 
the  will  can  be  sustained ;  and  thereupon,  hav- 
ing certified  to  us  their  opinion  with  the  request 
that  we  vacate  said  order  for  an  issue,  we  do  now 
in  accordance  therewith,  vacate  and  annul  our 
former  order  of  decree,  awarding  an  issue  devu 
savit  vel  non,  and  the  same  is  hereby  vacated 
and  set  aside,  and  the  clerk  is  directed  to  certify 
this  decree  to  the  prothonotary  to  be  entered  by 
him  in  the  record  of  said  suit,  and  issue  is  je- 
fused." 

Then,  on  February  22,  1894,  the  Associate 
Judges,  by  formal  decree,  with  reasons  therefor, 
overruled  the  last  decree  of  the  President 
Judge. 

.  The  appeals  raise  this  question :  Whether  the 
decrees  and  judgments  of  the  President  Judge, 
or  those  of  his  associates,  are  the  judgments  of 
the  Courts? 

It  will  be  noticed  we  have  but  one  verdict,  but 
upon  it  are  entered  four  judgments  practically, 
two  sustaining  the  will  and  two  against  it.  They 
cannot  all  be  affirmed;  whether  any  one  of 
them  can  be  is  the  question  we  are  forced  to 
consider.  It  is  a  rare  record  in  the  judicial  ob- 
servation of  this  Court ;  so  rare,  that  we  recall 
no  other  case  resembling  it. 

The  personal  antipathies  engendered  by  litiga- 
tion between  the  members  of  this  family  seem  to 
have  promoted  hopeless  discord  in  the  tribunal 
appointed  by  law  to  settle  strife.  The  Court 
apparently  resolved  itself  into  a  sort  of  debating 
society,  each  member  maintaining  his  side  of 
the  question  by  an  opinion  filed  of  record,  with 
the  not  unusual  result  of  this  kind  of  debate ; 
the  further  it  proceeded  the  more  remote  was  the 
end  of  it ;  this  was  probably  interesting  to  the 
debaters,  but  whether  the  suitors  who  foot  the 
bill  have  the  same  measure  of  enjoyment  out  of 


it  is  at  least  doubtful.  Section  1 1  of  our  Bill  of 
Rights  suggests  a  course  of  conduct  in  litigation 
which  should  be  present  in  the  minds  of  those 
who  hold  judicial  station  in  this  Commonwealth. 
That  section  says :  "All  Courts  shall  be  open, 
and  every  man  for  an  injury  done  him  in  his 
lands,  goods,  person,  or  reputation,  shall  have 
remedy  by  due  course  of  law,  and  right  and  jus- 
tice administered  without  sale,  denial  or  delay.** 
The  real  interests  of  the  parties  to  this  conten- 
tion would  have  been  best  promoted  by  a  final 
judgment  in  the  Court  below,  without  delay. 
Each  party  wanted  a  judgment;  neither  was 
specially  concerned  in  the  reasons  for  it;  the 
Judges  seem  to  have  been  specially  interested  in 
their  rights  and  reasons  and  less  in  a  speedy 
judgment.  It  was  the  judgment  of  this  Court, 
on  the  evidence  presented  when  the  case  was 
here  before,  that  a  jury  should  pass  on  the  ques- 
tions of  testamentary  capacity  and  undue  influ- 
ence. If  the  evidence  at  the  trial  was  the  same, 
or  substantially  the  same,  it  was  then  for  the 
Court  below  to  carry  our  judgment  into  effect, 
not  grudgingly,  but  with  that  fairness  and  im- 
partiality which  in  the  performance  of  a  plain 
duty  becomes  a  tribunal  intrusted  with  the  judi- 
cial administration  of  justice. 

The  first  noticeable  error  appearing  on  this 
record  is  the  point  reserved,  when  viewed  in  con- 
nection with  the  evidence  and  charge.  In  the 
commencement  of  these  proceedings,  before  the 
first  trial  in  this  Court,  the  President  Judge  was 
of  the  opinion  that  there  was  evidence  for  the 
consideration  of  a  jury  as  to  testamentary  capa- 
city, and  he  awarded  an  issue  to  try  that  dis- 
puted fact ;  but  he  refused  an  issue  on  the  ques- 
tion of  undue  influence,  and  on  that  refusal  was 
based  the  first  appeal.  On  review  here,  we  con- 
curred with  him  as  to  the  issue  awarded,  but 
thought  the  evidence  on  both  questions  so 
blended,  that  the  issue  should  be  directed  for 
trial  of  both.  The  question  then,  as  to  testamen- 
tary capacity,  went  before  the  jury,  from  the 
judgment  of  the  Court  below  and  of  this  Court, 
on  the  preliminary  evidence.  After  a  full  trial 
in  presence  of  the  Court  and  jury,  with  every 
opportunity  of  cross-examination  and  judgment 
of  credibility  from  appearance  and  manner  of 
witnesses,  the  Court  submitted  the  evidence  on 
this  instruction  :  '*The  witnesses  on  part  of  the 
contestants  testified,  generally,  that  Mrs.  Armor 
not  only  was  a  very  old  woman,  but  that  for 
years  and  years  she  seemed  to  have  lived  within 
herself;  that  she  would  sit  quietly  and  converse 
but  little,  and  that  it  was  only  when  her  atten- 
tion was  called  directly  by  conversation  that  they 
could  interest  her  in  it.  But  these  same  witnesses 
all  testify,  with  perhaps  one  or  two  slight  excep- 
tions, that  when  they  did  call  herattention  directly 
to  any  matter  the  answers  were  rational ;  and  when 
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they  gave  her  answers  on  the  stand,  they  were 
seen  to  be  so.  I  do  not  recollect  any  irrational 
expression,  proven  by  any  witness  in  this  case, 
that  Mrs.  Armor  made.  If  there  were  any,  you 
must  recall  them  from  the  testimony ;  but  the 
Court  recollects  of  no  irrational  remark  that  Mrs. 
Armor  made,  as  detailed  by  any  witness  in  the 
case.  They  also  describe  her  physical  condition  ; 
that  she  would  wave  her  hands ;  that  she  would 
talk  to  herself;  and  that  she  would  drum  on  the 
window.  They  also  describe  her  conduct  in  the 
garden,  and  that  she  did  once  cut  off  the  cab- 
bage in  September;  and  when  her  attention  was 
called  to  it  she  did  not  deny  it,  but  made  some 
slight  remark  to  the  eflfect  that  it  didn't  matter 
much.  Now,  whether  that  was  an  act  showing 
imbecility  of  mind  or  mental  disease,  or  a  pre- 
occupied mind,  or  whether  it  showed  a  little 
spirit  of  mischief  or  vandalism  would  be  for  the 
jury  to  determine  under  all  the  facts  in  the  case. 
She  did  not  justify  the  act  when  her  attention 
was  called  to  it,  and  just  why  that  act  was  done 
we  cannot  aid  you  in  ascertaining.  You  ate  to 
determine  it  as  far  as  it  is  a  fact,  in  connection 
tirith  the  other  facts  in  this  case." 

The  evidence  of  incapacity  adverted  to  here 
is  not  nearly  all  the  evidence  adduced  by  contes- 
tants ;  there  was  evidence  tending  to  show  that 
this  old  lady  had  become  as  a  little  child ;  col- 
lected and  played  with  bright  colored  pieces  of 
paper;  cared  only  for  the  plays  of  little  chil- 
dren ;  had  no  choice  as  to  food ;  would  escape 
into  the  garden,  and  there  act  like  a  mischievous 
child,  destroying  the  growing  vegetables  as  well 
as  her  clothes;  that  her  memory  was  almost 
wholly  gone.  What  was  noticed  by  the  learned 
Judge  was  called  to  the  attention  of  the  jury, 
and  they  were  instructed  that  they  were  to  de- 
termine the  question  in  connection  with  the  other 
facts  in  the  case.  It  is  true,  there  was  much  evi- 
dence tending  to  contradict  this  evidence  of 
contestants,  and  certainly,  the  learned  Judge  did 
not  permit  the  jury  to  forget  it,  for  he  brought 
it  specially  to  their  notice,  and  did  not  neglect  to 
emphatically  express  his  opinion  as  to  its  force. 
Nevertheless,  the  jury  found  a  verdict  for  defen- 
dants on  the  ground  that  the  testatrix  was  not  of 
sound  and  disposing  mind  and  memory  at  the 
time  she  executed  the  will.  Then,  on  the  re- 
served point,  the  learned  President  Judge  in 
vacation  entered  judgment  for  plaintiff,  notwith- 
standing the  verdict,  on  the  ground  that  the  in- 
ference of  incapacity  was  not  warranted  from 
the  facts  alleged  to  be  proven.  This  was  pre- 
cisely the  error  for  which  this  Court  reversed  the 
Court  below  in  North  American  Oil  Co.  v.  For- 
syth, 48  Pa.  291.  The  Court  there  submitted 
the  contradictory  evidence  of  a  fact  to  the  jury, 
and  after  the  jury  found  the  fact,  on  a  point  re- 
served, entered  judgment  non  obstante  veredicto , 


on  the  ground  that  the  facts  did  not  warrant  the 
inference  drawn  from  them  by  the  jury.  This 
Court  says :  "It  may  be,  as  stated  by  the  learned 
Judge  in  his  opinion  upon  the  reserved  points, 
that  there  was  nothing  in  the  evidence  from 
which  readiness  to  pay  on  ddivery  could  prop- 
erly be  inferred,  but  under  his  instruction  this 
was  a  fact  submitted,  and  if  improperly  found, 
the  remedy  was  a  new  trial." 

The  learned  Judge,  in  his  opinion  on  this 
case,  does  not  attempt  to  show  that  the  inference 
of  unsound  mind  might  not  have  been  drawn 
from  some  of  the  facts,  if  proven  to  the  satisfac- 
tion of  the  jury,  but  his  opinion  is,  that  in  view 
of  all  the  facts  and  the  evidence  of  plaintiff  such 
inference  was  not  warranted.  At  the  very  most, 
his  opinion  only  shows  that  from  the  weight  of 
the  evidence  the  jury  ought  to  have  found  a 
different  verdict. 

His  answer  is  not  respohave  to  his  point  re- 
served. That  is,  ''Whether  there  is  any  evi- 
dence on  which  defendants  are  entitled  to 
recover?"  The  answer  is,  that  the  evidence  was 
insufficient  to  warrant  the  jury  in  inferring  that 
the  testatrix  was  lacking  in  testamentary  capa- 
city. Whether  warranted  or  unwarranted,  the 
jury  believed  defendants'  witnesses,  and  on  the 
facts  testified  to  bv  them  drew  the  inference, 
which  the  Coyrt  instructed  them  they  might 
draw  if  they  thought  it  was  warranted.  The 
Court  cannot  now  draw  an  opposite  one  and 
negative  the  verdict.  It  can  only  set  the  verdict 
aside  if  it  be  against  the  weight  of  the  evidence. 

But  the  judgment  on  the  reserved  point 
necessarily  involves  another  error.  The  evi- 
dence on  both  questions,  that  of  mental  capacity 
and  undue  influence,  was  submitted  to  the  jury, 
and  at  the  close  of  the  charge  they  were  in- 
structed thus :  "And  in  drawing  out  your  ver- 
dict, if  you  say  you  find  for  the  defendants,  then 
write  out  in  full  what  you  mean  by  that,  whether 
you  find  she  was  not  of  sound  mind  and  mem- 
ory, or  that  she  was  acting  under  undue  influ- 
ence." The  verdict  was  for  defendants,  and 
that  she  was  not  of  sound  mind.  But,  not  a 
word  is  said  as  to  the  question  of  undue  influ- 
ence. It  is  assumed  the  silence  of  the  jtury  is  a 
finding  for  plaintiff.  This  may  or  may  not  have 
been  the  case ;  there  is  nothing  in  the  charge,  or 
upon  the  record,  to  show  that  the  jury  passed  on 
that  question ;  the  probability  is  they  did  not. 
They  were  instructed  to  find  generally,  and  then, 
i  f  for  defendants,  state  one  or  other  of  the  grounds 
in  support  of  the  finding,  but  not  instructed  to 
return  their  findings  on  both  grounds.  It  is  not 
an  unwarranted  assumption  that  the  jury  when 
they  retired  to  deliberate,  in  considering  the  tes- 
timony as  to  mental  capacity,  found  for  defend- 
ants; in  the  absence  of  instructions  to  return 
findings  on  both  questions,  they  went  no  further, 
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and  at  once  made  up  their  verdict.  .In  so  doing 
they  literally  obeyed  the  instructions  of  the 
Court.  If  this  was  the  case,  then  the  reserved 
point,  and  the  judgment  upon  it,  did  not  em- 
brace the  issue,  and  for  that  reason  the  judgment 
■entered  by  the  learned  President  Judge  could 
not  be  sustained. 

But,  for  reasons  affecting  all  the  judgments, 
both  those  entered  by  the  President  Judge,  and 
by  his  associates,  none  of  them  can  stand.  This 
trial  was  had  in  a  Court  of  Common  Pleas  com 
posed  of  three  Judges,  the  President  and  two 
associates.  All  were  present  on  the  bench  dur 
ing  the  trial.  It  is  not  necessary  to  discuss  their 
powers  and  functions  as  individual  members  of 
the  Court  at  the  trial.  It  is  not  going  too  far  to 
assume  that  there  was  consultation  of  the  Court 
at  the  close  of  the  evidence,  its  weight  and  sig- 
nificance di^ussed,  and  that  the  charge  which 
submitted  it  to  the  consideration  of  the  jury  was 
the  charge  of  the  Court,  and  not  the  charge  of 
a  single  member  of  it.  After  the  rendition  of 
the  verdict,  the  record  does  not  show  that  the 
same  Court  entered  a  single  one  of  the  four 
judgments,  or  ever  met  for  that  purpose. 

A  Court  is  a  "tribunal  established  for  the  pub- 
lic administration  of  justice,  and  composed  of 
one  or  more  Judges,  who  sit  for  that  purpose  at 
iixed  times  and  places,  attended  by  proper  offi- 
<:er^ :  "  Burrill's  Law  Dictionary ;  ^^iSon  v. 
Woemer,  18  Mo.,  570.  Section  4,  Article  V.  of 
the  Constitution,  declares,  that,  ''Until  other- 
wise directed  by  law,  the  Courts  of  Common 
Pleas  shall  continue  as  at  present  established.'' 
Section  5.  "The  office  of  Associate  Judge 
not  learned  in  the  law  is  abolished  in  counties 
forming  separate  districts."  Centre  County  does 
not  form  a  separate  district,  therefore  the  Courts 
arc  constituted  by  the  Act  of  1834.  ''The 
President  and  Associate  Judges  of  the  Court  of 
Common  Pleas,  or  any  two  of  them,  or  the 
President  Judge  in  the  absence  of  his  associates, 
shall  have  power  to  hold  the  said  Courts,  and  to 
hold  and  determine  all  causes,  matters  and  things 
cognizable  therein  according  to  the  Constitu- 
tion, usages  and  laws  of  this  Commonwealth." 
The  Court  which  took  cognizance  of  this  cause 
at  the  trial  was  composed  of  the  three  Judges, 
the  President  and  two  associates,  and-  they  sat 
at  the  time  and  place  appointed  by  law  for  that 
purpose.  Then,  after  adjournment,  they  com- 
menced to  act,  not  as  a  Court  in  consultation 
over  a  grave  question  involving  both  fact  and 
law,  but  as  individuals.  Without  consultation 
with  the  associates,  the  President  Judge  pro- 
ceeded to  his  home,  and  there  determined  there 
was  no  evidence  of  mental  incapacity  to  submit 
to  the  jury,  although,  presumptively,  the  Court 
compo^  of  himself  and  the  associates  had 
agreed  there  was  such  evidence,  and  so  charged 


the  jury.  Then,  without  consultation  with  the 
associates,  he  filed  in  vacation  this  opinion  as 
the  judgment  of  the  Court. 

The  two  associates  thereupon,  at  no  Court  of 
which  the  President  Judge  was  a  member,  and 
without  consultation  with  him,  overruled  this 
judgment,  and  filed  one  to  the  contrary.  And 
so,  this  antagonistic  action  between  members  of 
the  same  Court,  not  sitting  as  a  Court  or  in  con- 
sultation as  a  Court,  went  on.  It  is  not  to  the 
point  to  argue  that  under  the  law  of  1834,  any 
two  members  of  the  Common  Pleas,  or  the 
President  Judge  in  the  absence  of  his  associates, 
had  power  to  hold  the  said  Courts,  and  therefore 
the  judgments  entered  by  the  President  Judge, 
or  those  entered  by  the  two  associates,  were 
legally  entered.  After  hearing  a  cause,  opinions 
of  the  individual  members  of  a  Court,  no  mat- 
ter how  diverse,  may  be  expressed  to  and  urged 
upon  each  other,  as  reasons  in  vindication  of  a 
proposed  judgment,  and  the  opinion  of  one  may 
be  adopted  as  that  of  the  Court,  and  judgment 
be  entered  accordingly.  But  if,  after  hearing, 
the  members  of  the  Court,  without  consultation, 
deliberation  or  decision,  separate,  and  each  one 
commences  to  file  of  record  his  individual 
opinion  and  conclusion,  however  valuable  these 
may  be  as  law  literature,  they  are  not  judgments 
of  a  Court.  "What  is  ordered  and  adjudged  by 
the  Court,  not  merely  what  is  entered,  consti- 
tutes the  judgment."  Freeman  on  Judgments, 
sec.  38. 

There  never  was,  so  far  as  this  record  shows, 
a  Common  Pleas  Court  held  by  the  President  in 
the  absence  of  his  associates,  at  which  his  judg- 
ment, as  the  act  of  the  Court,  was  made  up  or 
entered;  there  never  was  a  Common  Pleas 
Court  held  by  the  twQ  associates  in  the  absence 
of  the  President,  for  the  adjudication  of  ques- 
tions arising  out  of  this  trial.  There  was  a 
special  Court  held  for  the  trial  of  special  causes, 
at  which  the  President  Judge  of  another  district 
presided,  and  the  two  associates  sat  with  him. 
But  this  was  not,  in  any  reasonable  intent  of  the 
Act,  a  Court  of  Common  Pleas,  at  which  two 
of  the  Judges  in  the  absence  of  the  President 
Judge,  could  take  up  and  dispose  of  a  question 
growing  out  of  a  former- trial  at  which  all  three 
sat. 

We  have  no  doubt  that  it  is  not  only  conven- 
ient, but  entirely  regular  and  lawful,  for  the 
members  of  a  Court,  or  a  majority  of  them,  to 
concur  in  a  judgment  during  their  sitting,  and 
then  confide  the  expression  of  opinion  to  the 
President  to  be  filed  in  vacation  as  the  judgment 
of  the  Court.  Or  the  preparation  of  the  opinion 
may  be  made  by  one  Judge  in  vacation,  to  be 
filed  at  the  next  sitting  of  the  Court,  and  the 
other  members  may  then  concur,  although  they 
did  not  know  of  the  reasons  or  the  judgment 
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until  it  was  about  to  be  filed.  But,  this  is  the 
judgment  of  the  Court,  because  entered  by  the 
Court.  But  not  one  of  these  judgments  was 
entered  by  the  Court  of  Common  Pleas ;  they 
were  only  the  individual  opinions  of  the  mem- 
bers of  that  Court,  and  all  of  them,  as  judgments, 
must  for  that  reason  be  set  aside. 

This  leaves  the  only  motion  which  goes  to  the 
merits  of  this  case  standing  untouched.  The 
plaintiffs  counsel,  on  nth  of  September,  1893, 
three  days  after  the  verdict,  moved  for  a  new 
trial,  and  afterwards  filed  reasons  therefor.  The 
Judges,  in  the  heat  of  the  controversy  on  the 
reserved  point,  and  over  their  respective  rights 
as  members  of  the  Court,  seem  to  have  forgot- 
ten this  important  move  in  the  cause.  It  has 
been  allowed  to  sleep  now  for  more  than  a  year. 
The  proper  course  for  the  parties  to  pursue,  if 
they  are  disposed  to  still  further  litigation,  is  to 
properly  bring  this  motion  before  the  Court  of 
Common  Pleas  and  argue  it.  As  no  one  doubts 
that  the  same  Judges  who  sat  at  the  trial  com- 
pose the  Court  to  hear  and  decide  this  motion, 
when  they  do  so,  a  new  trial  can  be  ordered  or 
final  judgment  entered  in  the.  Court  below. 

The  judgments  entered  in  Common  Pleas  13th 
October,  1893,  October  19,  1893,  October  30, 
1893,  the  decree  of  the  Orphans'  Court  of  30th 
October,  1893,  annulling  and  vacating  the  issue 
directed  to  the  Common  Pleas ;  and  the  judg* 
roent  entered  in  Common  Pleas,  2  2d  of  Febru- 
ary, 1894,  are  reversed  and  set  aside,  at  costs  of 
appellees  in  each  judgment  appealed  from 
respectively.  j.  d.  b.,  jr. 


Jan.  '94,  113.  Mtrch  i,  1894. 

Klemmer  v.  The  Mount  Penn  Gravity 
Railroad  Company. 

Jury-^Jury  commissioners — Custody  of  wheel 
—  Oath— Waiver. 

The  lilt  containing  the  names,  occupation  and  resi 
dence  of  every  person  placed  in  the  jury  wheel  ought  to 
be  formally  nled  in  the  office  of  the  prothonotary  and 
there  remain,  but  if  properly  made  out  and  placed  in  the 
said  office,  although  it  be  afterwards  taken  to  the  sheriff's 
office,  and,  for  most  of  the  time,  kept  there,  there  is  no 
such  gross  irregularity  as  calls  for  quashing  the  arrav ; 
but  if  the  list  were  never  made  out  at  all,  there  would  be 
sufficient  ground  to  quash. 

Jury  commissioners  who,  before  proceeding  to  select 
names  to  be  placed  in  the  jury  wheel,  prepare  private  Usts 
of  « Sober,  intelligent  and  judicious  persons,"  made  up 
largely  from  the  information  of  other  persons,  do  not  vio- 
late their  duty,  but  give  evidence  of  a  careful  perform- 
ance of  it ;  but  if  they  fill  the  wheel  from  lists  prepared 
by  others,  they  grossly  violate  their  dnty ;  and  an  irregu- 
laris of  this  kind  could  not  be  cured  by  waiver,  but  ne- 
cessitates the  quashing  of  the  array. 


An  oath  of  .jury  commissioners  that  they  will  'faithfully 
fill  the  jury  wheel  in  performance  of  our  duties  of  office, 
pursuant  to  the  provisions  of  the  Act  of  Assembly  of  the 
loth  day  of  April,  1867,  entitled  *An  Act,'  "  etc.,  is  not 
the  oath  provided  for  in  the  Act,  and  the  practice  of  de- 
partures from  the  proper  form  is  not  approved,  yet  when 
the  sheriff  and  jury  commissioners  have  on  entering  npon 
office  taken  the  oath  prescribed  for  county  officers  by  the 
Constitution,  the  departure  from  the  correct  form  will  not 
move  the  Supreme  Court  to  reverse  a  judgment  because  the 
jnry  which  has  given  the  verdict  was  selected  by  commis- 
sioners who  had  taken  the  oath  above  set  out,  when  the 
appellant  did  not  move  to  quash  the  array  until  sevoat 
months  after  he  had  learned  that  the  proper  form  of  oath 
had  not  been  observed. 

The  President  Judge  is  not  required  to  take  an  oath  in 
addition  to  his  offidalone,  before  entering  on  the  duty  of 
filling  the  jury  wheel. 

That  the  jury  wheel  when  filled  has  been  kept  by  one 
of  the  commissioners  at  his  house,  there  being  no  pre- 
tence that  it  has  been  tampered  with,  is  not  ground  for 
quashing  an  array  of  jurors. 

Appeal  of  the  Mount  Penn- Gravity  Railroad 
Company,  defendant,  from  the  judgment  of 
the  Common  Pleas  of  Berks  County,  in 
an  action  of  trespass  brought  by  Francis  P. 
Klemmer. 

This  was  an  action  of  trespass  to  recover 
damages  resulting  from  the  alleged  negligence  of 
the  defendant. 

On  Monday,  October  16,  1893,  the  case  was 
called  for  trial,  Ermentrout,  P.  J.,  and  Eni>- 
LiCH,  J.,  being  on  the  bench.  Counsel  for  de^ 
fendant  challenged,  and  moved  to  quash  the 
array  of  jurors,  and  assigned  the  following  reft> 
sons: 

1.  That  the  list  containing  the  name,  occupa* 
tion  and  residence  of  every  person  placed  in  the 
jury  wheel  was  not  kept,  certified  by  the  Judge 
and  jury  commissioners,  and  filed  of  record  as 
required  by  Act  df  March  18,  1874,  §  3. 

2.  That  the  oath  of  the  jury  commissioners 
who  took  part  in  the  selection  of  jurors  for  the 
year  1893  had  not  been  filed  in  the  office  of  the 
prothonotary  as  required  by  f  4  of  said  Act. 

3.  That  the  form  of  the  oath  actually  taken 
was  not  the  oath  prescribed  by  the  Act  of  April 
10,  1867,  §  3. 

4.  That  the  provision  of  the  third  section  of 
the  Act  »of  1867  had  not  been  observed,  and 
that  the  President  Judge,  although  he  had  taken 
part  with  the  jury  commissioners  in  the  selection 
of  the  jurors  for  the  year  1893,  ^^  '^^^  taken 
the  oath  or  affirmation  required. 

5.  The  oath  or  affirmation  of  the  President 
Judge  had  not  been  reduced  to  writing  and  filed 
in  the  prothonotary's  office. 

6.  That  the  second  section  of  the  Act  of 
April  15,  1867,  which  requires  the  jury  wheel  to 
be  locked  and  to  remain  in  the  custody  of  the 
jury   commissioners,  had  not  been  complied 
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with,  and  that  the  jury  wheel  had  been  carried 
away  and  kept  by  one  of  the  commissioners  at 
his  private  residence. 

7.  That  the  selection  of  the  persons  whose 
names  were  put  in  the  jury  wheel  was  not  the 
alternative  selection  from  the  whole  qualified 
electors  at  large  that  was  prescribed  by  law,  but 
was  made  from  a  list  of  names  prepared  by  each 
commissioner  before  the  filling  of  the  wheel. 

The  Court  being  divided,  the  challenge  and 
the  motion  to  quash  was  denied,  and  the  case 
proceeded  to  trial,  resulting  in  a  verdict  for 
plaintiff,  and  judgment  thereon.  Both  Judges 
subsequently  filed  opinions  in  support  of  their 
respective  views. 

The  defendant  took  this  appeal  and  assigned 
as  error  the  overruling  the  challenge  to  and  mo- 
tion to  quash  the  array  of  jurors. 

Henry  A,  Muhlenberg  and  Jeff,  C,  Snyder, 
{Geo.  F,  Boer  with  them),  for  appellant. 

H.  P.  Rieser  and  W.  H.  Schaffer,  for  ap- 
pellee. 

October  i,  1894.  Dean,  J.  Francis  P. 
Klemmer,  the  plaintiff,  on  the  5th  of  November, 
1891,  while  a  passenger  on  the  Mount  Penn 
Gravity  Railroad,  near  Reading,  was  very  seri 
ously  and  probably  permanently  injured.  The 
train,  consisting  of  two  cars,  was  running  down 
the  incline  by  gravity,  when,  from  some  cause, 
the  brakenoan  lost  control  of  the  brakes.  The 
consequence  was,  the  cars  jumped  the  track  and 
were  wrecked.  Klemmer,  averring  negligence  on 
the  part  of  the  company,  brought  suit  for  dam- 
ages. The  issue  was  tried  before  Judge  Enduch, 
who,  in  a  brief,  but  very  clear  and  impartial 
charge,  submitted  the  evidence  bearing  on  the 
questions  of  negligence  and  the  measure  of 
damages  to  the  jury.  There  was  a  verdict  for 
plaintiff  in  the  sum  of  ^4,000.  Although  de* 
fendant  submitted  four  written  prayers  to  the 
Court  for  instructions,  three  of  which  were  de- 
nied, no  exceptions  were  taken  to  the  charge, 
and  there  is  no  assignment  of  error  to  any  of 
the  rulings  of  the  Court  after  the  jury  was 
sworn.  Before  the  jury  was  sworn,  however, 
defendant's  counsel  challenged  the  array  of  ju- 
rors, and  moved  to  quash  the  same,  because  of 
alleged  gross  irregularities  in  filling  the  wheel 
under  the  Act  of  1867  and  its  supplements. 

The  motion  to  quash  failed,  because  of  an 
equally  divided  Court ;  divided  in  opinion  on 
some  questions  of  law,  but,  irreconcilably,  on 
some  of  the  most  material  facts  to  which  the 
law  applied.  And  to  make  the  questions  of  fact 
impossible  of  decision  here,  the  two  most  im- 
portant of  them  rest  on  the  personal  knowledge 
of  the  two  Judges,  as  set  forth  in  their  respective 
antagonistic  opinions.  After  the  motion  wa 
overruled  Judge  Endlich  first  filed  an  opinion^ 


giving  his  reasons  why  the  motion  ought  to  have 
prevailed,  and  in  this  he  states  as  within  his 
knowledge  facts  on  which  his  opinion  is  largely 
based.  Then  Judge  Ermentrout  filed  an  opin- 
ion, overruling  the  motion  to  quash,  in  which 
he  makes  a  statement  of  facts  within  his  knowl- 
edge in  direct  conflict  with  those  stated  by  Judge 
Endlich.  Then  Judge  Endlich  filed  another 
opinion  in  reply,  and  Judge  Ermentrout  an- 
other brief  one  in  reply  to  this. 

These  opinions,  in  some  of  their  features, 
would  hardly  be  called  judicial,  for  both  contain 
at  least  imputations  of  unseemly  conduct  by  each 
against  the  other  in  the  performance  of  judicial 
functions.  Harmony  between  members  of  the 
same  Court,  and  cordial  co-operation  in  a  digni- 
fied judicial  administration  of  justice  are  highly 
desirable,  but  the  personal  bearing  of  members 
of  a  Court  toward  each  other  is  not  a  question 
which  concerns  us  in  a  judicial  review  of  their 
judgments ;  that  is  a  matter  which  more  nearly 
concerns  the  bar,  and  the  people  of  their  own 
district;  unless,  indeed,  as  to  some  extent  in  this 
case,  personal  asperity  in  the  Court  below  has 
so  beclouded  fact  as  to  render  judgment  impos- 
sible or  doubtful. 

Our  conclusions,  as  to  the  law  applicable  to 
the  facts,  would  present  no  serious  difficulty  if 
the  learned  Judges  concurred  as  to  the  facts;  but 
they  radically  differ.  For  example,  the  first 
reason  in  the  motion  to  quash  is,  that  under  the 
Act  of  1874,  a  supplement  to  the  Act  of  1867, 
no  list  containing  the  name,  occupation  and 
residence  of  each  juror,  etc. ,  was  filed  in  the  of- 
fice of  the  prothonotary.  Judge  Enduch  states 
no  such  list  was  filed  as  required  by  law.  Judge 
Ermentrout  states  this  list,  substantially  in  sdl 
particulars,  as  required  by  the  Act,  was  made 
out  and  certified,  and  although  not  formally 
marked  filed  by  the  prothonotary  before  the  mo* 
tion  to  quash,  it  had  been  deposited  in  and  the 
seal  of  the  Court  affixed  in  the  prothonotary's 
office ;  was  used  by  the  sheriff  and  the  Court  as 
a  document  of  the  Court,  and  as  the  list  in- 
tended by  the  Act  for  the  prothonotary's  office. 

This  list  ought  to  be  formally  filed  in  the  of- 
fice of  the  prothonotary,  and  ought  to  remain 
there,  but  if  made  out  according  to  the  re- 
quirements of  the  Act,  and  put  in  possession  of 
the  prothonotary,  although  afterwards  taken  to 
the  sheriff's  office,  and  for  most  of  the  time 
kept  there,  this  is  not  such  a  gross  irregularity  as 
calls  for  quashing  the  array ;  especially  if  the 
Court  and  all  parties  interested  had  access  to  it. 
If  no  list  as  required  was  made  out  at  all,  it 
would  be  sufficient  ground  to  quash.  Judge 
Endlich  states  this  list  referred  to  by  Judge  Er- 
mentrout was  nothing  but  the  sheriff's  book  of 
names,  which  the  Act  of  1834  required  him  to 
keep,  and  in  no  sense  the  list  of  the  names 
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placed  in  the  wheel,  which  the  Judge  and  jury 
commissioners  were  required  to  certify  under  the 
supplement  to  the  Act  of  1867.  Judge  Ermen- 
TROUT  states,  as  within  his  knowledge,  it  was 
made  out  and  certified  by  himself  and  the  jury 
commissioners;  the  seal  of  the  Court  attached 
in  the  prothonotary's  oflSce,  and  repeatedly  laid 
before  the  Court  when  required  in  conducting 
the  business  of  the  Court.  What  purports  to  be 
a  copy  of  this  list,  with  heading  and  certificates, 
and  twenty-two  names  of  the  1,200  put  in  the 
wheel  for  1893  is  printed  in  appellee's  paper 
book.  If  such  list  as  this  was  made  out  and  de- 
posited in  the  prothonotary's  office  that  was  a 
substantial  compliance  with  the  requirements  of 
Section  3  of  said  Act  of  1884.  And  although 
it  ought  to  have  been  marked  filed  of  record, 
and  ought  to  have  been  kept  at  all  times  there- 
after as  one  of  the  records  of  the  prothono- 
tary's office,  still,  as  there  is  no  intimation  that 
it  was  ever  tampered  with  or  concealed,  the  ir- 
regularity is  not  of  that  gravity,  as  at  this  stage 
of  the  trial  warrants  this  Court  in  sustaining  the 
motion  to  quash. 

Again,  the  seventh  reason  on  which  the  mo- 
tion is  grounded  is  that  the  jury  commissioners 
and  President  Judge  did  not  select  alternately 
from  the  whole  qualified  electors  of  the  county 
such  number  of  sober,  intelligent  and  judicious 
persons  for  the  year,  as  the  Court  at  the  preced- 
ing term  had  designated. 

We  decidedly  concur  with  Judge  Enduch 
that  this  is  by  far  the  gravest  of  all  the  objec- 
tions urged  in  the  motion  to  quash.  The  pri- 
mary object  of  the  Act  of  1867  in  taking  from 
the  sheriflf  and  county  commissioners  the  duty  of 
filling  the  jury  wheel,  and  providing  for  the 
election  of  jury  commissioners,  who,  with  the 
President  or  Additional  Law  Judge,  should  per. 
form  that  duty,  was  to  guard  against  unjust  po- 
litical prejudice  in  the  selection  of  jurors.  Be- 
fore the  adoption  of  the  Constitution  of  1873, 
the  board  of  county  commissioners  and  sheriff 
in  any  one  county  generally  all  belonged  to  the 
sametpolitical  party ;  complaints  were  made  by 
the  minority  party  in  many  of  the  counties  of 
political  partiality  in  filling  the  wheel.  The 
Legislature,  on  the  assumption  that  this  evil  ex- 
isted, created  the  office  of  jury  commissioner, 
and  provided  for  representation  of  the  minority; 
and  further,  prescribed  a  method  of  filling  the 
wheel,  which  was  intended  to  remedy  the  evil 
complained  of  under  the  Act  of  1834.  The 
importance  of  this  office  to  the  people  of  the 
Commonwealth  can  scarcely  be  exaggerated; 
nor  can  there  be  any  difference  of  opinion  as  to 
the  absolute  necessity  of  requiring  strict  fidelity 
to  duty  in  those  who  hold  it. 

As  to  the  manner  in  which  the  commissioners 


and  President  Judge  performed  this  duty,  Judge 
Enduch  says ; — 

<<  When  the  board  met  each  member  had  a 
list  prepared  in  advance,  partly  from  his  own 
knowledge,  but  largely  from  suggestions  received 
from  others.  Some  of  these  suggestions  were 
voluntarily  offered  by  friends  or  acquaintances, 
persons  who  desired  to  do  jury  service,  or  whose 
friends  desired  to  do  so.  Many  of  them,  how- 
ever,  were  procured  by  a  system  of  inviting 
persons  of  acknowledged  prominence,  political- 
ly or  otherwise,  in  the  various  wards,  boroughs 
and  townships  of  the  county,  to  hand  in  the 
names  of  a  certain  number  of  persons  living  in 
their  districts  for  the  purpose  of  filling  the  jury 
wheel.  From  the  names  thus  handed  in  the 
lists  referred  to  were  largely  compiled.  From 
these  lists  the  several  members  of  the  board  al- 
ternated in  calling  off  the  names  which  were 
placed  in  the  wheel.  The  list  of  the  '  whole 
qualified  electors'  of  the  county,  though  readily 
obtainable,  was  never  before  the  board  or  before 
any  member  of  it." 

As  to  the  facts  thus  stated  of  such  controlling 
importance  in  the  disposition  of  this  motion, 
notice  the  statement  of  Judge  Ermentrout  in 
his  opinion : — 

•*  Where,  I  ask,  are  any  such  facts  of  record 
in  this  case?    They  could  not  have  been  ad* 
mitted  last  May  or  June,  because  the  reason 
was  not  filed  until  October  i6th,  1893.    These 
facts    are    neither  admitted   nor  proven,   nor 
capable  of   being  proven.      At   no  time  did 
the  jury    commissioners   have  a  prepared  list 
from  which  all  the  jurors  were  selected.    Each 
jury  commissioner  for  himself,  without  dictation 
or  suggestion  from  his  fellow  commissioner  or 
the  President  Judge,  invariably  made  his  own  se- 
lection ;   no  jurors  were  selected  concurrently. 
Each  of  the  three,  acting  independently  of  the 
other,  made  his  own  selection  of  each  individual 
juror  alternately;    that  is,  one  after  another. 
None  knew  or  permitted  each  other  to  know  of 
the  selection  each  one  made,  until  publicly  an- 
nounced and  placed  in  the  jury  wheel.  All  were 
thus  honestly  selected  in  the  interest  of  no  one; 
in  the  interest  of  neither  clique  nor  faction,  po- 
litical or  social,  but  with  the  sole  desire  to  place 
in  the  jury  wheel  sober,  honest,  intelligent  ju- 
rors, who,  in  a  community  composed  largely  of 
German  speaking  people  and  other  mixed  na- 
tionalities, could  understand  the    English  lan- 
guage." 

The  duty  of  the  jury  commissioners  and  Pres- 
ident Judge  was  to  "  select  alternately  from  the 
whole  qualified  electors  of  the  county"  the 
names  of  1,200  "sober,  intelligent  and  judi- 
cious persons,"  and  place  these  names  in  the 
jury  wheel.  At  the  last  presidential  election  very 
nearly  29,000  qualified  electors  voted  in  Berks 
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County.  It  is  not  improbable  there  are  in  the 
county  30,000.  As  1,200  names  were  ordered 
put  in  the  wheel,  about  one  man  was  wanted  out 
of  every  twenty-five  for  jury  service.  Anyone 
will  readily  understand  the  duty  of  the  board  in 
such  a  populous  county  was  no  light  one.  To 
eliminate  the  aged,  decrepit,  ignorant,  intemper- 
ate, and  those  who  did  not  understand  the  Eng- 
lish language,  and  then  select  from  the  large 
number  of  competent  persons  remaining,  1,200, 
could  only  be  done  by  careful  inquiry,  thought 
and  preparation  beforehand.  There  is  not,  prob- 
ably, in  the  county  a  single  person  qualified  from 
his  own  knowledge  to  do  this.  His  ability  to  se- 
lect must,  in  a  large  degree,  come  from  informa- 
tion derived  from  others.  That  the  members  of 
the  board  made  private  lists,  prepared  by  them- 
selves beforehand,  of  ''sober,  intelligent  and 
judicious  persons,"  proves  nothing  more  than 
that  they  sought,  by  inquiry,  to  qualify  them- 
selves for  a  proper  performance  of  their  duty. 
If  they  had  taken  up  the  lists  of  the  voters  in 
the  different  districts  -and  at  once  made  selec- 
tions from  nearly  30,000  names  thereon,  unless 
they  were  men  thoroughly  acquainted  with  the 
voters  of  every  precinct,  and  of  phenomenal 
memory,  they  would  have  been  wholly  incapable 
of  performing  the  duty  as  the  law  enjoined.  If 
they  filled  the  wheel  from  lists  prepared  by 
others,  no  matter  by  whom,  it  was  a  gross  viola- 
tion of  duty.  But,  if  they  made  up  lists  of 
sober,  intelligent  and  judicious  persons  them- 
selves, on  their  own  judgment,  although  on  in- 
formation obtained  from  others — this  was  the 
only  way,  in  very  many  cases,  that  they  could  in- 
telligently perform  their  duty.  The  Act  does 
not  require  that  they  shall  take  up  the  list  of  the 
whole  qualified  electors  and  alternately  select 
therefrom,  but  that  the  selection  shall  be  made 
"from  the  whole  qualified  electors."  That  is, 
the  selection  shall  not  be  made  from  a  part,  such 
as  one  political  party,  the  members  of  one 
church  or  one  faction,  but  from  the  whole,  with- 
out distinction  of  party,  creed,  race,  social  or 
family  relation. 

The  fact  as  stated  by  Judge  Enduch  is  that 
the  lists  were  made  up  by  political  and  personal 
favor,  from  the  selection  of  others;  as  stated  by 
Judge  Ermentrout,  they  were  selections  hon- 
estly made  on  the  judgment  of  the  commission- 
ers. 

We  take  the  record  before  us,  as  it  stood  on 
the  1 6th  of  October,  1893,  when  the  motion  to 
quash  was  overruled,  and  the  facts  as  gathered 
from  the  opinions  of  the  Judges  filed  on  the 
motion  to  quash. 

After  the  final  decree,  and  after  the  writ  out 
of  this  Court  was  served,  further  evidence  was 
taken.  But  we  must  review  judgments  in  the 
light  of  the  evidence  on  which  they  are  founded, 


and  not  on  evidence  adduced  afterwards.  The 
time  to  try  a  cause  is  when  it  is  at  issue,  and  for 
trial,  and  not  after  the  issue  has  been  closed  by 
final  decree  or  judgment. 

If  the  fact  were  clear,  that  this  jury  wheel  had 
been  filled  by  selections  made  by  political  and 
personal  friends  of  the  board,  we  would  not 
hesitate  a  minute  in  sustaining  the  motion  to 
quash,  and  in  reversing  the  judgment.  We  would 
do  this,  even  though  as  to  irregularities  of  less 
gravity,  appellant  might  be  treated  as  having 
waived  them.  One  of  this  character,  no  con- 
sent or  waiver  of  parties  could  cure ;  it  effectu- 
ally undermines  the  foundation  of  the  adminis- 
tration of  justice. 

That  sworn  officers,  intrusted  with  the  per- 
formance of  the  highest  duty,  on  which  hinges 
the  life,  liberty  and  property  of  the  citizen^ 
should,  to  any  extent,  surrender  their  functions 
to  personal  and  political  friends,  as  stated  by 
Judge  Enduch,  could  not  be  tolerated  for  a 
moment  in  any  Court,  even  though  the  parties  af- 
fected by  it  were  willing  to  condone  the  wrong. 
But  here  we  are  met  by  a  flat  contradiction  as  to 
the  fact,  with  no  other  means  of  determining 
it  than  by  passing  on  the  truthfulness  of  two 
Judges,  with  nothing  but  their  antagonistic  atti- 
tude on  this  record  to  affect  the  credibility  of 
either ;  and  their  imputations  are  not  unevenly 
balanced.  As  the  appellant  did  not  see  proper 
to  take  testimony  prior  to  his  motion  to  quash, 
to  sustain  it,  or  to  have  placed  on  record  any 
agreement  as  to  the  facts,  it  is  not  our  duty  to 
supply  the  facts  from  contradictory  statements  of 
members  of  the  Court  who  passed  on  the  mo- 
tion, and  we  can  only  treat  the  first  and  seventh 
reasons  as  based  on  facts  alleged,  denied  and 
not  proven. 

The  second  and  third  reasons,  which  allege 
the  oath  was  not  reduced  to  writing  and  filed  as 
required  by  law,  in  substance  raise  the  same 
question  referred  to  in  the  first.  The  oath  was 
attached  to  and  formed  part  of  the  same  book 
or  paper  containing  the  list  of  names  placed  in 
the  wheel,  so  these  reasons  require  no  further 
notice. 

The  fourth  alleges  the  form  of  the  oath  was 
not  that  required  by  the  statute.  The  oath  taken 
was  as  follows : 

"  We,  J.  A.  Spangler  and  David  Brown,  jury 
commissioners  in  and  for  the  said  County  of 
Berks,  do  severally  swear  that  we  will  faithfully 
fill  the  jury  wheel,  in  performance  of  our  duties 
of  our  office,  pursuant  to  the  provisions  of  the 
Act  of  Assembly  of  the  tenth  day  of  April, 
1867,  entitled  An  Act  for  the  better  and  more 
impartial  selection  of  persons  to  serve  as  jurors 
in  each  of  the  counties  of  the  Common- 
wealth." 

The  oath  prescribed  by  the  Act  of  1867  is  the 
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one  enjoined  by  Section  87  of  the  Act  of  1834, 
to  be  taken  by  the  sheriff  and  county  commis- 
sioners. The  form  of  that  oath,  as  given  in  the 
Act,  is : 

"  You  and  each  of  you  do  swear  that  you  will 
use  your  utmost  endeavors  and  diligence  in 
making  an  impartial  selection  of  competent  per- 
sons for  jurors  during  the  ensuing  year,  and  that 
you  will  not  suffer  partiality,  favor,  affection, 
hatred,  malice  or  ill-will  in  any  case  or  respect 
whatever  to  influence  you  in  the  selecting,  draw- 
ing or  returning  of  jurors;  but  that  you  will  in 
all  respects  honestly  conform  to  the  true  intent 
and  meaning  of  the  Acts  of  Assembly  in  such 
-case  made  and  provided." 

It  is  clear,  as  held  by  Judge  Endlich,  that 
this  is  the  oath  the  jury  commissioners  should 
take  before  proceedings  to  fill  the  wheel,  and  the 
one,  with  some  moditication,  the  sheriff  should 
take  before  drawing  from  the  wheel.  This 
was,  in  effect,  decided  in  Campbell  v.  Common- 
wealth, 84  Pa.  187.  That  the  words  "  make  an 
impartial  selection  of  competent  persons,"  can- 
not, under  the  duty  imposed  on  the  sheriff  by 
the  Act  of  1867,  apply  to  him,  as  now  he  has 
nothing  to  do  with  the  selection,  is  not  import- 
ant, hi  the  oath  taken  by  him,  that  part  having 
no  reference  to  his  duties  can  be  eliminated. 

Both  the  jury  coinmissioners  and  sheriff,  when 
they  entered  upon  the  duties  of  their  respective 
offices,  had  taken  the  oath  prescribed  for  county 
officers  by  the  Constitution  of  1874,  that  is,  to 
discharge  the  duties  of  their  offices  with  fidelity. 
Then  each  took  an  oath  to  faithfully  fill  the  jury 
wheel  in  performance  of  the  duties  of  their  of- 
fice pursuant  to  the  provisions  of  the  Act  of 
1867.  As  the  Act  of  1867  referred  to  the  Act  of 
1834,  and  as  the  duties  of  the  commissioners,  as 
specified  in  that  Act,  were  in  the  form  of  an 
oath,  it  might  fairly  be  implied  the  commission- 
ers were  sworn  to  perform  these  duties,  and  so 
understood  it.  And  while  the  oath  written 
out  and  filed  should  have  been  that  prescribed 
in  the  Act  of  1834,  so  modified  in  the  case  of 
the  sheriff  as  to  cover  his  duties  under  the  Act 
of  1867,  the  irregularity  is  not  of  that  charac- 
ter in  view  of  all  that  occurred  at  this  trial,  as 
warrants  us  in  holding  it  fatal. 

We  do  not  desire  to  be  understood,  however, 
as  in  the  remotest  degree  approving  the  omission 
to  take  and  subscribe  the  oath  enjoined  by  the 
Act  of  1867,  the  form  of  which  is  given  in  the 
Act  of  1834.  While  such  an  irregularity  as  is 
^t  out  in  the  seventh  is  sufficient  reason  for 
quashing  at  any  time,  whenever  the  fact  of  it  is 
established  to  the  satisfaction  of  the  Court,  that 
set  out  in  the  fourth  reason,  while  serious  enough 
to  move  the  Court  to  quash  when  the  objection 
is  promptly  urged,  is  not  of  that  character 
which  would  warrant  this  Court  in  reversing  a 


judgment,  if  it  were  not  made  promptly  when 
the  party  was  informed  of  it. 

The  appellant's  counsel  knew  of  this  irregu- 
larity January  7th,  1893,  but  without  objecting 
to  it  then,  made  a  successful  application  for  a 
continuance;  then,  on  the  ist  of  May  follow- 
ing, nearly  four  months  afterwards,  filed  his  mo- 
tion to  quash,  making  this  one  of  the  reasons. 
This  was  not  diligence.  All  text  writers  on  prac- 
tice say  that  a  motion  to  quash  the  array  should 
be  made  as  soon  as  the  facts  which  warrant  it 
are  known. 

The  fifth  objection  that  the  President  Judge 
did  not  take  and  subscribe  an  oath  in  writmg  is 
wholly  destitute  of  merit.  He  is  not  required  by 
any  statute  to  take  an  additional  oath  before  en- 
tering on  this  duty. 

The  sixth,  relating  to  the  custody  of  the  jury 
wheel,  is  without  weight.  After  being  fiUed, 
locked  and  sealed,  in  every  particular  as  the  law 
directs,  one  of  the  commissioners,  who  lived 
some  miles  from  the  county  seat,  by  an  express 
agreement  between  them,  took  the  wheel  with 
him  and  kept  it  at  his  home.  There  is  no  inti- 
mation that  it  was  tampered  with ;  the  possibil- 
ity of  tampering  with  it  under  the  circumstances 
is  all  that  is  suggested.  The  Act  directs  that 
^<  the  jury  wheel  shall  remain  in  the  custody  of 
the  jury  commissioners,"  the  keys  to  be  kept  by 
the  sheriff. 

An  expression  of  this  Court  in  Rolland  r. 
Commonwealth,  82  Pa.  306,  is  wrested  from  its 
connection  in  the  opinion,  and  urged  as  a 
declaration  that  such  disposition  of  the  wheel 
was  illegal.  In  that  case  the  wheel  had  been  left 
in  a  chest  of  a  vault  in  the  county  commission- 
ers* office,  of  which  the  clerk  had  the  key.  It 
was  argued  that  this  was  not  the  custody  the  law 
required. 

Justice  Paxson,  in  his  opinion,  says :  *'  We 
must  give  this  section  a  reasonable  interpreta- 
tion. It  does  not  designate  where  the  wheel 
shall  be  kept,  and  provides  no  place  where  the 
jury  commissioners  shall  deposit  it.  It  was  not 
intended  that  they  should  carry  it  to  their  pri- 
vate residences — in  many  instances  they  reside 
several  miles  from  the  county  seat.  Its  removal 
from  the  seat  of  justice  would  be  as  inconvenient 
as  unnecessary." 

The  meaning  here,  in  connection  with  the 
facts  of  the  case,  is  so  manifest  that  it  ought  not 
to  require  notice.  The  appellant  in  that  case 
argued  that  the  words,  *'  the  wheel  shall  remain 
in  the  custody  of  the  said  jury  commissioners," 
meant  the  physical  control  and  possession  of  the 
wheel  by  the  commissioners.  This  Court,  in 
answer,  said.  No,  the  law  did  not  require  an  un- 
teasonable  thing ;  did  not  impose  an  unneces- 
sary and  inconvenient  burden  upon  the  officers; 
it  was  in  their  custody,  if  in  one  of  the  public 
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offices  of  which  their  clerk  had  the  key.  If  that 
wheel  had  been  in  the  residence  of  one  of  the 
commissioners,  by  agreement  of  the  other,  as 
here,  the  counsel  in  that  case  would  have  raised 
no  questions  as  to  its  legal  custody.  Here,  the 
law  imposed  no  such  inconvenience  and  burden 
on  the  jury  commissioner  as  he  chose  to  assume 
in  the  custody  of  the  wheel ;  he  went  further  in 
a  literal  compliance  with  the  law  than  a  reason- 
able interpretation  of  it  exacted.  He  subjected 
himself  to  this  inconvenience  because  the  county 
commissioners  had  not,  as  it  was  their  duty  to 
do,  provided  a  place  in  the  public  buildings, 
where  it  could  be  kept,  constructively,  in  the 
custody  of  the  jury  commissioners. 

There  is  nothing  further  calling  for  notice  in 
this  record;  it  is  exceptional  in  its  most  promi- 
nent fact,  which  is,  that  two  occupants  of  high 
judicial  station,  for  whose  learning,  ability  and 
integrity  this  Court  has  the  greatest  respect,  ap- 
pear to  have  the  opposite  opinion  of  each  other, 
and  deliberately  maJce  their  opinions  a  part  of 
the  records  of  their  Court. 

The  jmlgment  is  affirmed,  and  the  appeal  is 
dismissea  at  the  costs  of  appellant. 

H.  B. 


Jan.  '93,  419.  January  23, 1894. 

Com'th  ex  rel.  Williams  v.  The  Provi- 
dent Life  Association. 

Policy  of  Life  Insurance — Conditions  in — For* 
feiture  of — Assessments  —  Payment  after 
proper  period-^Lapsed  policy — Reinstatement 
of  holder — Estoppel, 

A  life  insurance  corporation  chartered  in  another  State, 
in  which  its  principal  office  was,  and  having  a  branch 
office  in  Philadelphia,  issued  a  life  insurance  policy  to 
one  B.  By  the  terms  of  the  policy  it  was  to  be  null  and 
void,  if  the  semi*annual  dues  or  assessments  were  not 
paid  at  maturitv,  and  no  modification  of  this  contract  or 
waiver  of  forfeiture  was  allowed,  <*  Except  by  an  agree- 
ment in  writing,  signed  by  the  president  or  secretary  of 
the  association,  whose  authority  for  this  purpose  cannot 
be  delegated."  The  by-laws  of  the  assoaation  provided 
that :  "  Any  member  failing  to  pay  his  semi-annual  pay- 
ments and  pro-rata  assessments  at  the  death  of  a  member 
within  thirty  days  after  notification  or  according  to  the 
terms  staled  in  the  notice,  shall  forfeit  his  membership ;'' 
and  that:  * 'Others  shall  be  forfeited  in  like  manner  as 
those  that  fail  to  pay  their  annual  dues,  with  opportuni- 
ties for  reinstatement  on  similar  conditions.*'  There  was 
nothing  in  the  policy  or  application  therefor,  nor  in  the 
by-laws,  prescribing  conditions  of  reinstatement,  but  the 
assessment  notices  sent  to  B.,  signed  by  the  secretary  of 
the  association,  stated  that  after  forfeiture  of  his  policy  no 
payment  could  be  received  or  reinstatement  made  except 
upon  the  condition  that  he  was  *<  alive  and  in  good 
health."  In  or  about  1888-90,  B.  received  some  five  no- 
tices of  assessments,  which  he  did  not  pay  at  the  proper 
time,  but  did  subsequently  in  December,  1890.  Subsequent- 


ly he  received  other  assessment  notices,  sent  to  him  by  the 
secretary,  after  the  lapse  of  his  policy  by  the  delay  in 
paying  the  five  assessments,  containing  notice  as  to  rein- 
statement given  above.  He  then  sent  an  application  for 
reinstatement  with  the  requisite  proof  that  he  was  in  good 
health,  and  in  every  respect  in  a  good  insurable  condi- 
tion, to  the  company  through  its  Philadelphia  agent, 
which  was  refused.  B.  then  brought  suit  to  compel  the 
company  to  reinstate  him.  The  company  defenaed  on 
the  ground  that  the  money  paid  by  B.  had  been  received 
by  die  agent  only  on  the  condition  that  the  company 
should  reinstate  him,  and  that  upon  refusal  so  to  do,  a 
return  of  the  money  had  been  promptly  tendered  him. 

Heldf  that  the  action  of  the  company  in  sending  to  B. 
notices  of  assessment  after  his  policy  had  lapsed,  was  a 
recognition  of  him  as  a  member. 

HeU^  also,  that  as  these  notices  were  signed  by  the 
secretary,  they  were  a  waiver  of  the  forfeiture  which  by 
the  by-laws  the  secretary  was  expressly  authorized  to  make 
in  writing. 

Heidi  also,  that  the  company  was  estopped  by  its  ac- 
tions from  refusing  to  recognize  B.  as  a  member,  and 
that  B.  was  entitled  to  reinstatement 

Appeal  of  The  Provident  Life  Association , 
defendant,  from  the  judgment  of  the  Common 
Pleas  No.  3,  of  Philadelphia  County,  in  an  ac- 
tion of  mandamus  issued  upon  the  petition  of 
Carter  Williams,  relator,  in  the  name  of  the 
Commonwealth  against  the  said  defendant,  to 
compel  it  to  reinstate  the  relator  as  a  member 
of  the  defendant  company. 

The  facts  of  this  case  will  be  found  sufficiently 
set  forth  in  the  charge  of  the  Court,  and  the 
opinion  of  the  Supreme  Court  On  the  allow- 
ance of  the  mandamus  an  answer  was  filed  by 
the  defendant,  which  the  relator  traversed,  and 
issue  was  joined.  On  the  trial  the  defendant 
submitted,  inter  alia^  the  following  points : 

'^i.  The  condition  of  the  policy  in  suit,  which 
provides  that  'If  any  semi-annual  dues  or  assess- 
ments on  this  policy  shall  not  be  paid  when  due, 
the  consideration  of  the  contract  should  be  held 
and  deemed  to  have  failed  and  the  policy  should 
be  null  and  void,'  was  binding  upon  the  plain- 
tiff; and  if  the  jury  believe,  from  the  evidence, 
that  the  plaintiff  neglected  or  failed  to  pay,  for  a 
period  of  more  than  thirty  days,  assessment 
dated  July  15,  1890,  then  the  policy  became 
null  and  void,  and  plaintiffs  interests  became 
forfeited,  and  the  verdict  should  be  for  the  de- 
fendant" 

Answer:  "I  refuse  that  point."  (Eighth  as- 
signment of  error.) 

**2.  The  provision  of  the  policy  that  'The 
contract  between  the  parties  hereto  is  completely 
set  forth  in  this  policy,  the  application  therefor 
and  by-laws  of  the  association,  taken  together, 
and  none  of  its  terms  or  provisions  can  be  modi- 
fied, nor  any  forfeiture  under  it  waived,  except 
by  an  agreement  in  writing,  signed  by  the  presi- 
dent or  secretary,  whose  authority  for  this  pur- 
pose cannot  be  delegated,'  was  binding  upon  the 
plaintiff;  and  if  the  jury  believe,  from  the  evi- 
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dence,  that  the  plaintiffs  interests  became  foi- 
feited  and  the  policy  null  and  void,  because  of 
failure  or  neglect  to  pay  assessment  dated  July 
15,  1890,  or  assessment  dated  August  15,  1890, 
or  assessment  dated  September  15,  1890,  in  ac- 
cordance with  the  provisions  of  the  policy,  and 
that  such  forfeiture  was  not  waived  by  an  agree- 
ment in  writing,  signed  by  the  president  or  sec- 
retary, as  provided  for  in  the  policy,  then  the 
defendant  is  not  liable,  and  the  verdict  should 
be  for  the  defendant." 

Answer-,  '*I  refuse  that  proposition,  because 
it  does  not  take  into  account  the  other  question 
as  to  his  reinstatement  to  which  I  have  already 
referred.**     (Ninth  assignment  of  error.) 

"3.  If  the  jury  believe,  from  the  evidence, 
that,  because  of  failure  or  neglect  on  the  part  of 
the  plaintiff  to  pay  his  assessments,  his  interest 
became  forfeited  and  his  policy  null  and  void, 
the  subsequent  receipt  by  defendant's  agent  of 
the  assessments,  under  whatever  conditions,  if 
promptly  disaffirmed  by  the  company  upon 
knowledge  of  the  transaction,  and  the  money  re- 
turned, would *not  be  binding  upon  the  com- 
pany»  and  the  verdict  should  be  for  the  defend- 
ant." 

Answer :  '*I  refuse  that  proposition  also,  be- 
cause it  entirelyignores  the  receipt  of  the  money 
under  the  application  for  reinstatement."  (Tenth 
assignment  of  error.) 

"4.  Under  the  contract  of  insurance  in  this 
case  the  agent,  Mr.  Balderston,  had  no  author- 
ity to  waive  a  forfeiture  or  to  reinstate  a  person 
who  had  allowed  his  policy  to  lapse,  and  any  at- 
tempt on  his  part  to  waive  a  forfeiture  or  rein- 
state a  lapsed  member  would  have  no  effect  to 
bind  the  company,  unless  he  was  so  authorized 
to  act  by  the  president  or  secretary,  and  in  the 
manner  provided  for  in  the  contract ;  and  if  the 
jury  find,  from  the  evidence,  that  the  president 
or  secretary  did  not  so  authorize  the  agent,  the 
verdict  must  be  for  the  defendant." 

Answer :  "As  to  that  proposition  I  charge  you 
as  follows :  I  affirm  the  proposition  that  Mr. 
Balderston  had  no  authority  to  waive  a  forfeit- 
ure. I  do  not  affirm  the  proposition  that  he  had 
no  power  to  reinstate  a  person  who  allowed  his 
policy  to  lapse,  because,  as  I  have  already  stated 
the  policy  is  silent  as  to  the  conditions  under 
which  reinstatement  can  be  had,  and  hence, 
that  if  the  general  agent  representing  the  com- 
pany generally,  submitted  certain  conditions  of 
reinstatement  to  the  plaintiff  which  were  com- 
plied with,  that,  then  those  were  all  the  condi- 
tions required  by  the  company  so  far  as  the  evi- 
dence goes,  and  no  others  were  submitted  to  the 
plaintiff  under  the  contract."  (Eleventh  assign- 
ment of  error.) 

The  Court  charged  the  jury,  inter  alia^  as  fol- 
lows: 


"The  plaintiff  was  a  member  of  this  associa- 
tion for  some  years  and  paid  his  assessments  on 
both  accounts.  [It  appears  that  in  the  year  1889 
or  1890  he  received  at  least  five  notices  of  as- 
sessments, which,  by  the  terms  of  the  contract,, 
were  payable  within  thirty  days  thereafter,  but 
which  he  did  not  pay  within  thirty  days,  but 
which  were,  however,  paid  some  time  in  Decem- 
ber, I  think  on  December  24, 1890],  and  healso> 
paid  a  semi-annual  assessment  in  January,  1891. 
In  answer  to  that,  defendant  avers  that  it  or  its 
agents  only  received  these  payments  upon  the 
express  condition  that  their  receipt  was  only  ex- 
perimental, and  with  the  understanding  that  the 
plaintiff  should  make  application  for  reinstate- 
ment, and  that  that  application  should  be  ac- 
cepted and  reinstatement  granted  by  the  com- 
panyj  that  it  was  upon  that  understanding,  and 
upon  that  alone,  that  the  money  was  received ; 
and  that  the  company  did  not  reinstate  the  plain- 
tiff, and  that  a  tender  was  made  to  the  company 
of  the  money  thus  ccMiditionally  received  and 
was  refused. 

"Let  me  first  say  about  that  propositicy;^,  which 
is  the  main  question  of  fact,  as  follows : — That 
if  you  should  find,  from  the  evidence,  that  in 
December,  1890,  this  plaintiff  was  in  arrears  over 
thirty  days,  and  that  by  reason  of  that  his  policy 
had  become  forfeited,  and  that  if  he  paid  to  the 
agent  in  December  the  money,  which  was  re- 
ceived from  and  paid  by  him,  with  the  express 
stipulation  that  it  was  only  to  be  taken  by  the 
agent  and  sent  to  the  home  office  of  the  com- 
pany, at  Baltimore,  for  their  acceptance  or  re- 
jection, and  that,  as  a  matter  of  fact,  they  re- 
jected it,  that  would  be  a  good  defence  in  this 
case,  and  in  that  event  your  verdict  should  be 
for  the  defendant. 

"But  the  plaintiff  avers  also  that,  by  reason  of 
the  law  in  this  case,  the  covenants  and  the 
contract,  and  what  took  place,  he  was  rein- 
stated, and  that  the  money  was  received 
from  him  as  a  reinstatement  on  the  part  of  the 
company,  and  hence  that  the  payments  were 
good,  and  that  he  made  no  such  condition,  and 
that  he  is  entitled  therefore  to  your  verdict. 

"It  appears,  also,  that  there  is  a  clause  in  this 
policy  which  says  that  there  may  be  no  waiver 
of  the  forfeiture,  except  in  writing,  signed  by 
the  president  or  secretary  of  the  company.  [That 
binds  all  of  the  parties  in  the  case,  and  if  this 
case  turned  merely  upon  the  question  of  the 
waiver  it  would  be  my  duty  to  instruct  you  that 
there  had  been  no  waiver  of  the  forfeiture,  in 
accordance  with  the  terms  of  the  policy,  but  it 
does  not  turn  upon  that  point  alone,  as  I  shall 
show  you  in  a  moment.  Because,  while  there  is 
an  express  covenant  as  to  the  waiver,  there  is  a 
further  covenant  contained  in  the  by-laws,  in 
the  following  language,  'Only  as  many  mem- 
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beis  as  shall  pay  their  mortality  assessments 
within  thirty  days  after  the  date  of  the  notice 
shall  be  counted  in  determining  the  assessment 
basis  of  the  death  claim ;  others  shall  be  declared 
forfeited  in  like  manner  as  those  who  fail  to  pay 
their  annual  dues,  with  opportunity  for  reinstate- 
ment upon  similar  conditions^'  It  thus  appears 
that  there  is  not  only  a  provision  that  there  may 
be  a  waiver  of  the  forfeiture  by  the  president  or 
secretary,  but  there  is  another  method  by  which 
the  forfeiture  may  be  set  aside  or  made  of  no 
efiect,  and  that  is  by  reinstatement.]  Hence, 
there  is  the  fact  of  a  possibility  of  reinstatement 
under  this  policy.  How  does  the  reinstatement 
take  place  ?  'Fhe  contract  says  that  it  shall  be 
on  similar  conditions  to  the  reinstatement  of 
those  who  fail  to  pay  their  annual  dues.  This 
plaintiff's  policy  did  not  lapse  because  of  failure 
to  pay  the  annual  dues,  and  if  it  lapsed  at  all  it 
lapsed  by  reason  of  a  failure  to  pay  a  mortality 
assessment,  and  he,  therefore,  under  this  con- 
tract, could  be  reinstated  on  similar  conditions 
as  those  who  failed  to  pay  their  annual  dues. 
What  are  these  conditions  ?  This  policy  is  silent 
npon  the  subject.  There  is  nothing  from  the 
beginning  to  the  end  of  it,  nothing  in  the  by- 
laws, or  in  the  body  of  the  policy,  or  anywhere, 
which  states  those  conditions,  and,  hence,  so  far 
as  this  case  is  concerned,  we  stand  here  with  a 
man  who  had  a  policy  technically  forfeited,  but 
who  also  had  the  right  to  be  reinstated  upon  cer- 
tain conditions  not  set  out  in  the  contract. 

*  'It  appears  that  the  plaintiffapplied  to  the  com- 
pany for  reinstatement,  and  that  he  received 
from  them  a  certificate  of  their  own  preparation, 
which  has  been  offered  in  evidence,  in  which  he 
formally  made  application  to  be  reinstated,  and 
in  which  the  physician  certifies  to  his  insurable 
health,  and  for  which  the  plaintiff  paid  a  fee  to 
the  company,  and  which  was  returned  to  the 
company.  [In  the  absence  of  anything  further 
in  the  case  it  might  be  assumed  that  the  condi- 
tions needful,  and  which  were  not  expressed  in 
the  body  of  the  contract,  were  the  conditions  ex- 
acted by  the  company  when  they  sent  him  the 
proper  application  for  reinstatement.  When  I 
said  there  was  no  evidence  in  this  contract  as  to 
the  terms  upon  which  the  reinstatement  could  be 
bad,  I  should  have  added  that  there  was  no  oral 
testimony  as  to  those  conditions.]  It  is  true 
that  something  has  been  said  about  the  power  of 
the  company  to  reinstate  a  man  after  the  ninety 
days  forfeiture  had  expired,  but  [there  is  no  evi- 
dence which  would  bind  this  plaintiff,  for  it  is 
not  in  the  by-laws,  in  accordance  with  the  terms 
of  the  policy,  and,  in  the  absence  of  such  terms, 
no  further  agreement  than  that  set  up  in  the  pol- 
icy would  bind  this  plaintiff.  He  sent  this  ap- 
plication for  reinstatement  to  the  company.  His 
statement  is  that  he  paid  the  money  without  any 


conditions.  That,  on  the  contrary,  the  agent  of 
the  company,  who  was  the  general  agent,  said  to 
him  that  it  would  be  all  right,  and  received  the 
money.] 

"There  is  also  another  element  in  this  case. 
It  appears  that  the  plaintiff  received,  after  for- 
feiture had  occurred,  six  different  papers,  five  of 
them  mortality  assessments  and  one  the  assess* 
ment  of  his  semi-annual  dues ;  [that  he  received 
them  from  the  secretary  of  the  company  in  Bal- 
timore ;  that  they  were  sent  from  the  home  office 
to  him  by  the  person  authorized  to  sign  and  ef- 
fect waivers  of  forfeiture;  and  that  they  were 
received  by  this  plaintiff  after,  according  to  the 
evidence,  there  was  a  technical  forfeiture,  by 
reason  of  non-payment,  so  late  as  November  15^ 
1890;  that  they  were  signed  by  W.  O.  Nelson, 
secretary,  and  the  notice  for  semi-annual  dues 
was  signed  by  W.  O.  Nelson,  and  sent  January 
8,  1891,  when,  according  to  the  allegation  of 
the  defence,  there  had  been  a  forfeiture.  Now, 
it  appears  by  another  covenant  in  this  contract 
that  only  members  who  had  paid  their  annual 
assessments  were  liable  to  assessments  on  account 
of  death  claims,  but,  nevertheless,  this  com- 
pany, by  its  secretary,  did  send  this  man  at  least 
four  assessments  on  account  of  death  claims. 
You  will  say,  therefore,  under  the  evidence, 
whether  that  was  a  recognition  of  him  as  a  mem- 
ber, and  if  that  was  a  waiver  of  the  technical 
forfeiture  by  the  secretary,  who  was  expressly 
authorized  to  do  it  in  writing.] 

[<<If  you  find  in  this  case,  gentlemen  of  the 
jury,  that  a  reinstatement  was  asked  for  by  the 
plaintiff,  and  the  conditions  for  such  reinstate- 
ments— all  the  conditions  required  by  the  gen- 
eral  agent  of  the  company — were  complied  with 
by  him,  and  that  the  receipt  of  the  naoney  was 
taken  without  further  condition  because  of  an 
application  for  a  reinstatement,  and  because  of 
conformity  in  everything  exacted  in  that  regard, 
and  without  any  further  conditions,  it  would  be 
a  good  payment  and  one  which  would  constitute 
that  a  valid  reinstatemen^  of  him,  so  as  to  ope- 
rate to  save  him  from  the  effect  of  forfeiture. 
That  resolves  itself  into  a  pure  question  of  fact 
for  you  and  a  question  as  to  credibility  under 
the  evidence.] 

[*'It  is  prowibly  not  necessary  for  me  now  to 
rule  directly  upon  the  point  to  which  I  have  al- 
luded, to  wit,  that,  so  late  as  January,  the  secre- 
tary of  the  company  did  assess  him  as  a  member 
of  the  company,  but  I  state  it  to  you  as  going 
to  the  entire  good  faith  of  the  party,  and  also  as 
to  his  credibility  as  to  what  took  place  between 
him  and  the  general  agent  of  the  company.] 

"As  to  the  question  of  the  ninety  days'  de- 
fault, and  the  allegation  that  there  was  a  rule  of 
the  company  excluding  the  power  after  that  time 
to  reinstate  him,  I  charge  you  explicitly  that 
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there  is  no  evidence  which  would  bind  this  plain- 
tiff under  any  such  rule  as  that,  because  it  has 
not  been  proven  that  any  such  rule  was  made  in 
conformity  with  the  covenant  and  contract  in  this 
case." 

Verdict  for  plaintiflf  and  judgment  thereon. 
Whereupon  the  defendant  took  this  appeal,  as- 
signing for  error,  the  answers  to  his  points,  and 
the  portions  of  the  charge  given  above  in 
brackets. 

A.  E.  Stockwelly  for  appellant. 

In  order  to  sustain  the  claim  for  reinstate- 
ment, it  must  be  shown  either,  that  the  agent  of 
the  company  had  express  authority  to  reinstate  a 
lapsed  member,  or  that  the  company  had  so 
acted,  by  ratifying  or  recognizing  such  acts  of 
the  agent,  as  to  justify  persons  dealing  with  said 
company  in  assuming  that  the  agent  possessed 
such  authority. 

Lautz  V,  The  Vermont  Life  Ins.  Co.,  27  Weekly 

Notes,  276. 
May  on  Insurance,  sec.  138. 
Reynolds  v.  Insurance  Co.,  36  Mich  131. 

There  was  no  waiver  of  forfeiture  as  described 
by  the  terms  of  the  policy ;  and  even  if  the  agent 
had  so  attempted,  it  was  not  binding  on  the  com- 
pany, as  the  agent  had  no  authority. 

Ins.  Co.  V,  Conover,  98  Pa.  384. 
Ins.  Co.  V.  Imp.  Co.,  lOO  Id.  137. 
Ins.  Co.  V.  Weiss,  106  Id.  25., 

The  assessment  notices  sent  could  not  act  as 
an  estoppel  against  the  company,  where  the  in- 
sured was  not  misled  to  his  prejudice. 

May  on  Insnrance,  sec.  507. 
JIns.  Co.  V,  Amennan,  119  111.  329. 
Diehlv.  Ins.  Co.,  j8  Pa.  443. 
3ns.  Co.  V.  Laury,  84  Id,  43. 
'Beatty  v,  Ins.  Co.,  66  Id.  9. 

WilUam  W.  WiUbank,{H.  B.Amerling  with 
"him),  for  appellee. 

Oct.  I,  1894.  McCoLLUM,  J.  The  appellant 
is  a  Maryland  corporation  having  its  principal 
office  in  Baltimore.  It  has  a  branch  office  in 
Philadelphia  in  charge  of  Thomas  C.  Balders- 
ton,  who  is  its  general  agent  for  Pennsylvania. 
It  is  engaged  in  the  business  of  life  insurance. 
On  the  8th  of  January,  1883,  it  issued  a  policy 
of  insurance  on  the  life  of  the  appellee  in  the 
sum  of  one  thousand  dollars,  payable  to  him  ten 
years  from  the  date  thereof  if  he  survived  that 
period,  and  if  he  did  not  then  to  his  executors 
or  administrators,  ninety  days  after  his  death. 
3y  the  terms  of  the  policy  it  was  to  be  null  and 
void  if  the  semi-annual  dues  or  assessments  upon 
it  were  not  paid  at  maturity  and  there  could  be 
no  modification  of  the  provisions  of  the  contract 
or  waiver  of  any  forfeiture  under  it  ''except  by 
an  agreement  in  writing,  signed  by  the  president 


or  secretary  of  the  association."  The  policy, 
the  application  therefor,  and  the  by-laws  of  the 
association  taken  together,  constituted  the  con- 
tract between  the  insurer  and  the  insured.  The 
bjr-laws  provide,  inter  alia,  that  **any  member 
failing  to  pay  his  semi-annual  payments  and  pro 
rata  assessments  at  the  death  of  a  member  or 
members  within  thirty  days  after  he  is  notified 
or  according  to  the  terms  stated  in  the  notice 
shall  forfeit  his  membership,"  and  that  "only  as 
many  members  as  shall  pay  their  mortality  as- 
sessments within  thirty  days  after  date  of  notice 
shall  be  counted  in  determining  the  assessment 
basis  of  the  death  clsCim.  Others  shall  be  for- 
feited in  like  manner  as  those  who  fail  to  pay 
their  dues,  with  opportunity  for  reinstatement 
on  similar  conditions."  There  is  nothing  in  the 
policy,  in  the  application  therefor  or  in  the  by- 
laws prescribing  the  conditions  of  reinstatement 
in  the  case  of  a  forfeiture  for  non-payment  of 
semi-annual  dues  and  there  is  no  designation  of 
them  in  the  oral  testimony.  The  assessment  no- 
tices signed  by  the  secretary  of  the  association 
and  delivered  to  the  appellee  informed  him  that 
after  forfeiture  of  his  policy  no  payment  could 
be  received  or  reinstatement  made  except  upon 
the  condition  that  he  was  alive  and  in  good 
health.  He  might  reasonably  conclude  from, 
these  notices  that  the  only  condition  of  restora- 
tion to  membership  in  case  of  forfeiture  of  his 
policy  was  that  mentioned  in  them.  Four  no- 
tices of  mortality  assessments  were  sent  to  him 
after  he  failed  to  make  payments  of  the  July  as- 
sessment within  the  time  prescribed  in  the  by- 
laws we  have  quoted,  and  in  them  he  was  re- 
quested to  remit  the  assessments  to  the  compan3r's 
office,  or  pay  the  same  to  its  authorized  collect- 
ing  agent.  He  paid  the  mortality  assessments  on 
the  24th  of  December,  1890,  in  accordance  with 
the  company's  request ;  he  signed  and  delivered 
to  its  representative  at  its  Philadelphia  office  the 
application  for  reinstatement  which  it  prepared 
and  sent  to  him  and  he  furnished  the  requisite 
proofs  that  he  was  ''in  good  health  and  in  every 
respect  in  a  good  insurable  condition."  He  re- 
ceived notice  January  8,  1 891,  of  an  assessment 
of  his  semi-annual  dues  which  he  promptly  paid. 
All  of  these  payments  were  accepted  without 
condition.  The  company  is  chargeable  with 
knowledge  of  the  appellee's  default  when  it  made 
these  assessments,  requested  him  to  pay  them, 
and  informed  him  of  the  condition  on  which  he 
could  be  reinstated  in  case  he  failed  to  make  the 
payments  within  thirty  da)rs  from  the  date  of  the 
notice.  Its  action,  therefore,  was  clearly  incon- 
sistent with  a  declaration  of  forfeiture  or  a  pur- 
pose to  relieve  him  of  the  duties  and  deprive 
him  of  the  privileges  pertaining  to  membership 
in  it.  Such  action  ought  in  equity  to  estop  the 
company  from  repudiating  what  was  done  on 
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the  faith  of  it.  It  was  a  recognition  of  the  ap- 
pellee as  a  member  and  well  calculated  to  create 
the  belief  that  payment  of  arrearages  and  proof 
of  continued  good  health  were  all  that  were  re- 
<)uired  for  the  preservation  of  his  rights  as  such. 
He  knew  that  the  by-laws  provided  for  the  rein- 
statement of  a  member  on  compliance  with  con- 
ditions which  did  not  appear  in  them  or  in  !he 
body  of  the  policy.  His  sole  knowledge  of 
these  conditions  was  derived  from  the  assess- 
ment notices  received  from  the  company  over 
the  signature  of  its  secretary  who  was  author- 
ized by  the  contract  to  waive  any  forfeiture  un- 
der it. 

In  view  of  the  facts  recited,  all  of  which  ap- 
pear in  the  undisputed  testimony  or  are  estab- 
lished by  the  verdict  of  the  jury,  we  think  the 
appellee  was  entitled  to  reinstatement  as  a  mem- 
ber of  the  defendant  ^  company.  We  discover 
no  error  in  the  instruction  complained  of  and 
we  overrule  all  the  specifications. 

Judgment  affirmed.  s.  h.  t. 


Jaly»  '93»  41.  May  7,  1894. 

Henderson,  Hull  ft  Co.  Lim.  v.  Stryker 
et  al. 

Vested  legacy — Extinguishment  of  mortgage  on 
death  of  life  tenant-^Jurisdiction  of  Court — 
Postponement  of  lien. 

Extinguishment  is  the  extinction  of  a  charge  or  equity 
by  its  passing  into  the  hands  of  the  owner  of  the  lands 
charged;  and  it  takes  place  when  the  same  hand  that  is 
to  receive  is  to  pay. 

An  executor  and  trustee  must  account  in  the  Orphans' 
Court  of  the  county  of  his  appointment ;  that  Court  has 
full  jurisdiction,  and  cannot  be  ousted  by  a  Court  of 
equity  of  another  county. 

Appeal  of  R.  B.  Stryker  and  Sarah  E.  Stryker, 
his  wife;  Chas.  B.  Weaver,  executor  of  Henry 
Weaver,  deceased,  and  J.  F.  Strieby,  defen* 
<lants,  from  the  decree  of  the  Common  Pleas  of 
XJnion  County,  in  a  suit  wherein  Henderson, 
Hull  and  Company,  Limited,  were  plaintiffs. 

The  facts  of  this  case  are  fully  stated  in  the 
opinion  of  the  Supreme  Court,  infra. 

The  errors  alleged,  inter  alia^  were  (i  to  4) 
that  the  Court  dismissed  the  following  exceptions 
to  the  master's  report : — 

The  master  erred  in  not  finding  as  a  matter  of 
law  as  requested  in  defendant's  third  point  of 
law:  '* That  the  title  to  the  fund  invested  in  the 
house  and  lot  and  in  securities  for  the  benefit  of 
the  widow  did  not  vest  immediately  in  the  chil- 
<]ren  upon  the  death  of  the  widow,  but  remained 
.  vested  in  the  executor  for  the  purpose  of  collect- 
ing  and  distributing  the  proceeds." 


The  master  erred  in  finding :  **  He,  the  ex- 
ecutor, has  no  estate  in  the  mortgage,  but  Mrs. 
Stryker,  the  mortgagor,  has  a  vested  estate  in 
these  assets,  and  the  moment  the  intervening 
life  estate  became  extinct  the  legacy  was  due 
and  payable  to  her,  and  the  mortgage  was  ex- 
tinguished/r^  tanto^ 

The  master  erred  in  finding :  *'  The  equities 
of  all  the  parties  interested  will  be  preserved 
under  any  and  every  view  of  the  case  by  post- 
poning the  lien  of  the  Charles  E.  Weaver  mort- 
gage to  the  lien  t)f  the  Henderson,  Hull  and 
Company  mortgage." 

The  master  erred  in  imposing  the  costs  on 
defendant. 

The  master  erred  in  recommending  a  decree 
postponing  the  lien  of  the  Charles  B.  Weaver 
mortgage  to  that  of  Henderson,  Hull  and  Com- 
pany to  the  extent  of  the  amount  of  the  legacy 
payable  to  the  said  Sarah  E.  Stryker,  under  and 
by  the  last  will  and  testament  of  Henry  Weaver, 
deceased,  out  of  the  funds  directed  by  said  tes- 
tator to  be  invested  for  the  use  of  his  widow 
during  her  life,  and  at  her  death  to  be  paid  to 
his  children  in  equal  shares,  and  out  of  the  fund 
vested  in  real  estate,  as  the  same  shall  appear  in 
the  Orphans'  Court  of  Lycoming  County. 

That  a  record  of  the  decree  be  made  by  the 
Recorder  of  Deeds  in  Union  and  in  Lycoming 
Counties,  and  that  the  decree  be  entered  of 
record  in  the  Courts  of  Common  Pleas  of  said 
counties. 

(5)  That  the  Court  assumed  jurisdiction  of 
the  case. 

/.  C.  Bucher,  (/.  F.  Strieby  with  him),  for 
appellants. 

Merger  in  equity  depends  upon  the  intention 
of  the  parties. 

Cook  V.  Brightly,  46  Pa.  444. 

Where  it  is  manifestly  the  interest  of  the 
owner  of  the  encumbrance  that  it  should  not  be 
sunk  in  the  inheritance,  it  will  be  kept  alive. 

Hatz's  Appeal,  40  Pa.  209. 
Duncan  v,  Drury,  9  Barr.  332. 
Richards  v.  Ayres,  I  W.  &  S.  485. 
Moore  v.  Harrisburg  Bank,  8  Watts.  138. 

It  is  clear  that  no  merger  could  take  place 
under  the  facts  of  this  case.  There  are  no  two 
estates  vesting  in  the  same  person,  nor  union  of 
two  titles  in  the  same  person,  so  that  the  higher 
might  extinguish  the  less.  On  the  oth^r  hand 
we  have  distinct  ownership  of  the  subject  mat- 
ter in  different  persons — the  mortgage  belongs 
to  the  executor  of  Henry  Weaver,  and  the 
money  secured  by  the  mortgage  is  the  property 
of  the  same  person,  to  wit,  said  executor,  the 
fund  belonged  to  him  as  trustee  of  the  same  es- 
tate— so  that  merger  has  nothing  to  do  with  the 
case.     If  the  prior  mortgage  in  favor  of  the  ex- 
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ecutor  merged,  or  was  extinguished  by  mere 
operation  of  law,  then  the  junior  mortgage  of 
the  plaintiffs  became  the  first  lien,  and  plaintiffs 
had  a  full,  complete  and  adequate  remedy  at 
law,  to  wit,  to  sell  the  mortgaged  premises  and 
appropriate  the  proceeds  to  the  discharge  of 
their  claim.  Havine  such  a  remedy  at  law, 
equity  will  not  aid  tnem,  and  this  proceeding 
must  be  dismissed. 

Can  there  be  a  set-off?  To  wit,  can  Mrs. 
Stryker's  distributive  share  in  the  annuity  fund 
be  used  to  pay  the  mortgage  which  she  gave  to 
the  executor  of  Henry  Weaver,  deceased,  for 
the  money  she  borrowed  of  him  ?  And  further, 
can  a  subsequent  lien  creditor  of  Mrs.  Stryker 
compel  the  set-off  to  advance  his  own  secur- 
ity? 

The  personal  estate  of  the  decedent  vests  in 
the  administrators  or  executors  in  trust  for  cred- 
itors, heirs  or  legatees. 

Walworth  V.  Abel,  52  Pa.  37a 

These  principles  require  that  the  estate  of  a 
decedent  can  only  be  settled  and  distributed 
through  the  Orphans'  Court,  it  alone  having  ju- 
risdiction to  supervise  accounts  of  trustees,  ex- 
ecutors and  administrators. 

The  master  found  that  the  executor  was  a 
trustee,  virtute  officii^  of  the  fund  devised  to 
him.  His  relation  to  the  fund  is  in  all  points 
identical  with  that  of  an  executor,  to  whom  land 
was  devised  to  be  sold  and  the  proceeds  divided 
among'  certain  legatees.  In  such  case  the  ex- 
ecutor's control  over  the  fund  or  estate  devised 
is  absolute  for  the  purpose  mentioned,  with  the 
one  exception  that  under  certain  circumstances 
the  legatees  may  elect  to  take  the  land  itself, 
instead  of  the  proceeds.  If  they  do  not  so  elect 
they  have  merely  the  right  to  receive  a  sum  of 
money. 

Gray  v.  Smith,  3  W.  291. 

Morrow  to  use  v.  Brenizer,  2  Rawie  190. 

But  in  this  case  no  election  could  be  made ; 
at  all  events  none  was  made  by  Mrs.  Stryker. 
Her  right  was  merely  to  receive  a  sum  of  money 
and  the  executor  had  a  perfect  right  to  collect 
the  mortgage. 

Waite  on  Actions  and  Defences,  Vol.  7,  p.  505. 
Irving  V,  DeKay,  10  Paige  319. 
Morgan  v,  Morgan's  Ex.,  1  Monaghan  137. 
Dobbs  V.  Prothro,  55  Ga.  73, 
Guthrie  V,  Gnthrie,  17  Texas  541. 
Stokes  V.  Fireman,  12  La.  171. 
Wolfersberger  et  al.  v,  Bucher,  loS.  &  R.  10. 
Steel  V,  Steel,  12  Pa.  64. 

Thus  it  is  clear  that'  Mrs.  Stryker  had  no  es- 
tate in  the  corpus  of  the  fund,  either  as  land  or 
money;  she  had  none  in  the  mortgage,  and 
hence  there  was  nothing  belonging  to  her  to  be 
extinguished  or  merged. 


As  to  set-off,  mutual  debts  do  not  extinguiiih 
each  other  per  se. 

Hinkly  v.  Walters,  9  Watts  179. 

Debts  to  be  set-off  must  be  in  the  same  right. 

Milliken  v.  Gardner,  37  Pk.  456. 

The  mortgage  was  not  a  personal  obligation, 
and  the  executor  could  not  set-off  the  amount 
of  the  mortgage  against  her  legacy,  as  in  the 
case  of  a  personal  debt  due  the  testator  by  the 
legatee. 

Fidelity  Insurance  Co.  v.  Miller,  89  Pa.  26. 
Baom  V,  Tonkin,  no  Id.  569. 

And  if  the  executor  acted  fraudulently  or 
negligently  in  making  the  investment,  the  loss 
would  have  to  be  borne  by  all  the  legatees  in 
equal  parts,  and  not  by  the  mortgagor  alone. 
A  Court  of  equity  would  not  interfere  with  the 
sale,  and  the  defence  would  be  unavailable  by 
the  mortgagor. 

In  a  suit  by  executors  to  foreclose  a  mortgage 
given  to  them  as  executors,  the  mortgagors  can- 
not  set-off  a  distributive  share  in  the  estate  of 
the  testator  which  has  not  been  ascertained  and 
ordered  to  be  paid. 

Waite  on  Actions  and  Defences,  Vol.  7,  p.  505. 
Morgan  v,  Morgan  et  al.  Exs.,  i  Monaghan  137. 

Untold  confusion  would  ensue  if  the  Common 
Pleas  (in  this  case  of  Union  County)  should  do 
the  business  of  the  Orphans*  Court  of  Lycoming 
County.  Again,  what  right  has  a  subsequent 
lien  mortgage  creditor  to  intervene  ?  He  cannot 
complain  because  when  he  took  his  security  the 
prior  mortgage  existed  in  legal  form,  and  he 
cannot  be  heard  to  assert  any  defence  for  Mrs. 
Stryker  in  his  own  relief,  except  actual  payment 
and  that  is  not  shown ;  besides,  he  could  only 
interfere  upon  sale  of  the  mortgaged  property 
in  the  appropriation  of  the  money. 

/.  M,  Linn  and  P.  B.  Linn^  (with  them  Addt- 
son  Candor  and  Munson)^  for  appellee. 

A  devise  to  the  testator's  widow  during  life  or 
widowhood,  providing  that  whenever  her  death 
or  marriage  should  take  place  the  land  should  be 
equally  divided  among  his  children  which  may 
then  be  alive,  or  who  have  left  legitimate  heirs, 
gives  to  the  children  a  vested  remainder  in  fee. 

Manderson  v,  Lukens,  23  Pa.  31. 
Macalster's  Est.,  14  Pa  Co.  Ct.  R.  386. 
Crawford  v.  Ford,  7  Weekly  Notes  534. 
Womrath  v,  McCorroick,  51  Pa.  504. 
Laguerenne's  Estate.  12  Weekly  Notes  110. 
Bushong's  Estate,  11  Id.  107. 
Provenchere^s  Appeal,  67  Pa.  463. 

Extinguishment  is  the  extinction  of  a  charge 
or  equity  by  its  passing  into  the  hands  of  the 
owner  of  the  lands  charged — and  as  such  extin- 
guishment is  popularly  spoken  of  as  a  ^^J^^^ 
at  the  present  day 
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same  general  rules  and  produce  practically  the 
same  effect. 

3  Shan,  &  Budd's  Lead.  Cas.  Ajn.  L.  R.  P.  2a8. 
Wankford  v.  Wankford,  l  Salk.  305. 
Reigle  v.  Seigcr,  2  P.  &  W.  340-3. 
Shelly  V,  Shelly,  8  W  &  S.  161. 
HoUenberger  v,  Yaukey,  145  Pa.  179. 
Je&  V,  Wood,  2  Peeve  William's  Rep.  129-30. 
Goudieoaner  v.  Cooper,  8  S.  &  R.  187. 
Gouchenauer  v.  Froelich,  8  Watts.  19. 
Bender  v,  Seigel,  i  Leh.  Val.  62. 

The  position  of  Mr.  Strieby,  assignee,  rises 
00  higher  than  that  of  the  assignor.  A  bond  or 
q>ecialty  is  evidence  of  a  debt,  of  its  amount 
and  time  of  paymeqt — and  that  is  all.  Its  pay- 
CQent  may  be  resisted  in  the  hands  of  any  one. 
ioT  any  reason  which  would  show  that  it  should 
not  be  paid. 

A  subsequent  encumbrancer  may  show  that  a 

prior  encumbrance  has  been  paid,  extinguished 

<x  its  enforcement  estopped. 

Clark  V,  Douglass,  62  Fia.  408. 

And  he  may  attack  it  for  some  matter  arising 
subsequently  to  the  entry  of  it,  as  payment  or  a 
release,  which  would  show  that  it  was  kept  on 
toot  in  fraud  of  him. 

Campbell  v.  Sloan,  62  ^.  481. 

In  the  assignment  of  all  choses  in  action  the 
assignee  takes  subject  to  all  the  equities  existing 
at  the  time  of  the  assignment  between  the  par- 
ties. 

Gouchenauer  v.  Cooper,  8  S.  &  R.  203. 

The  assignee  of  a  paid  judgment  takes  no 
title  against  subsequent  creditors. 

Wood  V.  Vanarsdale,*3  Rawle  401. 
Waters  v,  Largy,  5  Rawle  131. 

Where  mortgagors  procure  the  payment  of  a 
first  mortgage  with  what  is  admittedly  their  own 
money,  it  extinguishes  the  mortgage  at  law  and 
equity  as  between  it  and  the  second  mortgage. 

Loverin  v,  Humboldt  Safe,  Dep.  &  Trust  Co ,  113 
Pa.  6. 

It  is  not  a  question  of  set-off,  because  the 
mutual  demand  is  concerning  the  same  thing. 

October  i,  1894.  Dean,  J.  Sarah  E.  Stryker, 
wife  of  R.  B.  Stryker,  is  a  daughter  of  Henry 
Weaver,  in  Lycoming  County ;  he  died  in  the 
spring  of  1876,  leaving  a  will,  of  which  Charles 
B.  Weaver  is  now  sole  executor.  In  this  will  he 
directed  his  executors  to  purchase  a  house  and 
lot  for  the  use  of  his  widow,  not  to  exceed  in 
price  $2, 000,  and  also  invest  in  real  estate  secur- 
ities, ^6,000,  the  interest  to  be  paid  annually  to 
the  widow  during  her  life.  At  her  death,  the 
Tiouse  and  lot  to  be  sold,  and  the  proceeds,  along 
with  the  money  invested,  to  be  divided  equally 


among  his  seven  children.  Sarah  £.  Stryker 
was  the  owner  of  a  small  farm  lying  partly  in 
Union  and  partly  in  Lycoming  County.  In 
1883,  the  executor  of  her  father  loaned  to  her 
ji,2oo,  payable  in  five  years,  interest  annually, 
and  took  as  security  a  mortgage  joined  in  by  her 
husband  upon  the  farm.  On  the  4th  of  Novem- 
ber,  1886,  three  years  afterwards,  Henderson, 
Hull  and  Company,  these  plaintiffs,  loaned  R. 
B.  Stryker,  the  husband  of  Sarah,  ^1,500,  pay- 
able in  four  years,  interest  annually,  and  as 
security  took  a  second  mortgage  upon  the  same 
land,  the  wife  joining  in  the  mortgage  upon  her 
separate  estate 

February  loth,  1889,  the  widow  of  Henry 
Weaver  died.  On  December  i8th,  1890,  the 
executor,  for  value  received,  assigned  his  mort- 
gage to  J.  F.  Strieby.  On  January  20th,  1891, 
the  plaintiffs  filed  their  bill,  setting  out  the  facts 
as  stated,  and  further  averring  that  at  the  death 
of  the  widow  of  Henry  Weaver,  the  share  of 
Sarah  £.  Stryker  in  the  proceeds  of  the  house 
and  lot,  and  in  the  money  invested  for  the  use 
of  the  widow,  ve^ed  absolutely  in  the  said 
Sarah,  and  therefore  ber  said  mortgage  to  the 
executor  merged  in  her  title,  at  least  to  the 
amount  of  the  legacy  payable  to  her  by  the  ex- 
ecutor, and  so  far  as  concerned  plaintiffs  became 
thereby  satisfied;  that  their  second  mortgage 
could  not  be  sued  out  until  twelve  months  from 
November  4,  1891 ;  that  their  security  was  en- 
dangered by  reason  of  their  inability  to  sue,  and 
praying  that  the  lien  of  the  first  mortgage  of  the 
executor  be  postponed  to  the  lien  of  theirs,  and 
that  the  executor  be  restrained  from  proceeding 
to  collect  his  mortgage,  or  doing  any  act  by 
which  their  mortgage  might  be  prejudiced.  They 
afterwards  amended  their  bill  by  averring  collu- 
sion between  the  Strykers  and  the  executor  to 
defraud  them  by  assigning  the  mortgage  to 
Strieby,  and  further,  that  Strieby  was  not  an  in- 
nocent purchaser  for  value,  but,  with  full  knowl- 
edge of  the  facts,  took  the  assignment  from  the 
executor  for  the  purpose  of  depriving  the  plain- 
tiffs of  the  first  lien  they  would  otherwise  have 
had  by  reason  of  the  merging  of  the  mortgage 
in  the  dtle  of  Sarah  E.  Stryker. 

The  defendants,  in  their  answer,  denied  any 
fraud  or  collusion;  denied  that  the  ^1,200 
vested  absolutely  in  Sarah  at  the  death  of  her 
mother,  and  that  there  was  any  merger  of  the 
mortgage  in  her  title  by  which  the  plaintiff 's 
mortgage,  or  any  part  thereof,  became  a  first 
lien  on  the  premises. 

The  executor,  for  himself,  answered  that  he 
assigned  and  transferred  the  mortgage  for  the 
consideration  of  11,373.40,  which  was  paid  him 
by  Strieby ;  that  the  share  of  Sarah  E.  Stryker 
in  the  balance  of  her  father's  estate  would  only 
equal  a  part  of  the  loan  secured  by  the  mort- 
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gage  given  by  her  to  him,  and  the  exact  amount 
could  not  be  determined  until  a  final  settlement 
of  his  accounts  in  the  Orphans*  Court  of  Ly- 
coming  County.  The  defendants  further  denied 
the  jurisdiction  of  the  Common  Pleas  of  Union 
County  over  the  trustee  and  executor  of  the  es- 
tate of  a  testator  whose  domicile  was  in  Lycom- 
ing County;  and  further  averred  adequate 
remedy  at  law  for  plaintiffs  touching  the  several 
complaints  in  their  bill. 

The  bill  was  sent  to  an  examiner  and  master 
to  report  testimony  and  facts,  and  suggest  de- 
cree. 

After  full  hearing,  the  master  found  as  facts : 

1.  The  sum  of  1 1,200  loaned  Sarah  £. 
Stryker  by  the  executor  on  the  first  mortgage 
was  part  of  the  money  directed  by  the  will  to  be 
invested  during  the  life  of  the  widow,  but  there 
was  no  agreement  or  understanding  that  any 
part  of  the  mortgage  was  to  be  satisfied  out  of 
her  share  of  the  money  invested  for  the 
widow. 

2.  That  there  was  no  evidence  to  impeach 
the  bona  fides  of  the  assignment  to  Strieby. 

3.  That  by  the  will,  Sarah  E.  Stryker  was  en- 
titled at  her  mother's  death  to  the  one-seventh 
of  |6,ooo,  and  the  one-seventh  of  the  purchase 
money  of  the  house  and  lot,  and  her  whole 
share  of  both,  he  believes,  will  equal  1 1,000; 
but  it  is  impossible  to  find  the  amount  of  assets 
in  the  executor's  hands  at  the  death  of  the 
widow. 

4.  He  fails  to  find  any  fraud  or  collusion  be- 
tween the  parties  to  prejudice  Henderson,  Hull 
and  Company. 

As  conclusions  of  law,  the  master  deter- 
mined : 

1.  That  the  legacy  to  Sarah  E.  Stryker,  under 
her  father's  will,  vested  immediately  on  his 
death,  its  enjoyment  being  postponed  until  the 
death  of  her  mother. 

2.  That  the  only  legal  method  of  determin- 
ing the  amount  of  Sarah  E.  Stryker's  share, 
was  by  settlement  of  the  accounts  of  the  execu- 
tor, and  distribution  to  the  legatees  in  the  Or- 
phans' Court  of  Lycoming  County;  and  that,  at 
the  death  of  the  widow,  the  executor  held  this 
mortgage  with  the  other  funds  of  the  estate  as 
trustee  for  Sarah  E.  Stryker  and  the  other  lega- 
tees. 

3.  That  any  extinguishment  of  the  mortgage 
cannot  extend  beyond  the  amount  due  Sarah 
E.  Stryker  under  the  will  of  her  father  on  a 
final  settlement  of  the  account  of  the  executor 
in  the  Orphans'  Court  of  Lycoming  County ; 
that  at  the  death  of  her  mother  the  mortgage 
was  extinguished  to  the  amount  of  the  mort- 
gagor's share  in  the  fund. 

4.  That  Strieby,  the  assignee,  stands  in  place 
of  the  executor,,  and  the  mortgage  in  his  hands  I 


is  subject  to  the  same  equities  as  immediately 
before  the  assignment.  That  the  equities  of  the 
plaintiffs  entitles  them  to  a  decree  postponing 
the  lien  of  the  first  mortgage,  and  he  therefore 
suggests  a  decree  of  postponement  in  favor  of 
the  second  mortgage. 

On  exceptions  filed  to  the  report  of  the  mas- 
ter,  the  Court,  after  argument,  overruled  the 
exceptions,  and  made  the  decree  suggested  by 
him,  and  therefore  defendants  appeal. 

It  having  been  found  as  a  fact,  that  the  money 
loaned  Mrs.  Stryker  on  the  mortgage  was  out  of 
the  very  fund,  part  of  which  the  executor,  under 
the  will,  was  to  pay  her  at  the  death  of  her 
mother,  then  in  effect,  as  to  a  large  part  of  the 
loan,  she  had  borrowed  her  own  money,  and  by 
mortgage  secured  the  annual  interest  on  the 
whole  to  her  mother ;  therefore,  the  moment 
her  mother  died,  by  operation  of  law  the  mort- 
gage was  paid  in  an  amount  equal  to  the  amount 
of  her  legacy.  And  the  second  mortgage  to 
that  amount  became  a  first  lien  on  the  premises; 
there  was  no  need  of  a  decree  of  postponement 
in  favor  of  the  second  mortgage,  for  to  the 
amount  it  was  paid,  there  was  no  lien ;  to  the 
amount  it  was  not  paid,  there  was  no  equity  in 
the  holder  of  the  second  mortgage  which  could 
impair  the  executor's  right ;  to  the  amount  it 
was  paid,  he  no  longer  had  a  right.  Nor  could 
the  assignment  to  Strieby  after  the  death  of  the 
widow,  give  life  to  so  much  of  the  mortgage  as 
was  extinguished ;  the  lien  of  the  second  mort- 
gage, as  to  that  much,  had  attached  'as  a  first 
lien  at  the  death  of  the  widow ;  the  right  of  a 
third  party  had  vested,  which  it  was  not  in  the 
power  of  the  executor  to  divest  by  an  assign- 
ment. If  the  assignment  had  been  made  in  the 
lifetime  of  the  widow,  no  one  could  have  been 
heard  to  object  to  it  but  Mrs.  Stryker ;  but  as  to 
the  part  paid  at  the  death  of  her  mother,  it  had 
no  existence  as  a  debt  against  her,  and  therefore 
was  incapable  of  assignment. 

Extinguishment  is  the  extinction  of  a  charge 
or  equity  by  its  passing  into  the  hands  of  the 
owner  of  the  lands  charged :  Leading  Cases, 
A.  L.  of  Real  Property,  Vol.  3,  228.  It  takes 
place  when  the  same  hand  that  is  to  receive  is 
to  pay — that  amounts  to  extinguishment :  i 
Salk.  R.,  305.  And  the  principle  is  fully  stated 
and  applied  by  Gibson,  C.  J.,  in  Reigle  v,  Sei- 
ger,  2  P.  &  W.  340. 

But  how  can  the  Court  of  Common  Pleas,, 
siltingln  equity  for  Union  County,  by  any  de- 
cree measure  the  value  in  dollars  and  cents  of 
Mrs.  Stryker's  legacy  in  Lycoming  County? 

The  executor  and  trustee  must  account  in  the 
Orphans'  Court  of  Lycoming  County  for  the 
fund ;  that  Court  must  determine  the  exact  bal- 
ance, and  award  to  Mrs.  Stryker  one-seventh  ; 
by  law,  another  Court  of  f nojl\<^fp(^ty  has 
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fiill  jurisdiction,  and  this  cannot  be  ousted  by  a 
Court  of  equity  in  Union  County :  Loomis  v, 
Loomis,  27  Pa.  233.  It  would  lead  to  inter- 
'minable  confusion  were  such  a  practice  ap- 
proved. In  so  far  as  the  decree  of  the  Court 
determines  what  are  the  rights  and  equities  of 
the  second  mortgagees  at  the  death  of  the  widow, 
it  is  unobjectionable.  But  it  cannot  decree  that 
the  lien  of  the  first  mortgage  be  postponed  in 
fovor  of  the  second  mortgage,  for  in  so  far  as  the 
first  mortgage  is  paid  by  operation  of  law,  there 
is  no  lien ;  in  so  far  as  it  is  not  paid,  no  Court 
can  postpone,  or  in  any  manner  disturb,  the 
clear  legal  right  of  plaintiff  and  his  assignee, 
Strieby.  It  is  argued  that  the  holders  of  the 
second  mortgage  have  an  equity  in  asking  a  de- 
cree that  will  enable  them  to  bid  intelligently ; 
but  they  are  not  entitled  to  such  decree,  if  the 
right  of  the  executor  and  his  assignee  be  im- 
paired thereby;  their  right  to  a  first  lien,  for 
whatever  is  due  and  payable  from  Mrs.  Stryker 
in  excess  of  her  legacy,  is  superior  to  any  sup- 
posed equity  of  this  character. 

The  holders  of  the  mortgage  loaned  their 
money  with  the  record  before  them.  It  must  be 
assumed y  they  anticipated  this  very  element  of 
uncertainty,  and  took  the  risk  of  it.  The  only 
relief  they  can  have  is  through  the  Orphans* 
Court  of  Lycoming  County.  That  Court  has 
full  equity  powers  in  the  premises.  Although 
this  case  is  complicated  somewhat  by  the  record 
of  the  second  mortgage  and  the  assignment  of 
the  first,  yet  the  equities  of  both  parties  being 
now  determined  by  this  decree,  the  case  stands 
as  clear  of  embarrassment  as  if  the  first  mortgage 
was  only  for  the  difference  between  her  legacy, 
and  the  amount  due  on  the  mortgage.  And  in 
so  declaring,  the  equity  jurisdiction  of  the 
Common  Pleas  in  Union  County  is  exhausted. 

Whatever  risk  is  incident  to  bidding  on  the 
property,  before  the  exact  amount  payable  to 
the  executor  or  his  assignee  is  determined,  must 
be  assumed  by  these  plaintiffs. 

The  decree  of  the  Court  below  is  affirmed, 
but  so  far  modified  as  to  vacate  the  general  order 
postponing  the  lien  of  the  first  mortgage  in  favor 
of  the  second.  The  lien  of  the  first  must  con- 
tinue for  whatever  amount  is  still  unpaid. 

w.  c.  s. 


Assignment  of  expectancy —  Void  at  law,  goad  in 
equity^^  Competency  of  witness — Act  of  May 
23,  J887,  sec,  Sf  clause  ''e^ 

At  law  a  valid  transfer  can  be  made  of  anything  in  ac- 
tual existence,  but  not  of  an  expectancy. 

In  equity,  if  the  consideration  for  such  an  assignmeni 
is  a  £iiir  and  honest  one,  the  assignment  will  be  treated  as 
an  agreement  to  transfer  when  the  assignor's  title  accrues, 
and  it  will  be  held  to  take  effect  as  an  assignment  when 
the  expectant  interest  vests  in  the  assignor. 

Where  a  legacy  is  claimed  by  an  assignee  and  by  an 
attaching  creditor,  the  death  of  the  attaching  creditor  does 
not  render  the  legatee  and  his  assignee  incompetent  to 
testify  to  the  facts  attending  the  assignment. 

Appeal  of  Julia  Ann  Kuhns  from  the  decree  of 
the  Orphans*  Court  of  Lehigh  County,  making 
distribution  of  the  estate  of  Reuben  Kuhns, 
deceased. 

Before  A.  G.  Dewalt,  Esq.,  the  auditor,  the 
legacy  of  FrankHn  R.  Kuhns,  a  son,  was  claimed 
by  his  sister,  Julia  Ann  Kuhns,  under  an  assign- 
ment made  in  February,  1890,  of  all  his  interest 
in  his  father's  estate.  The  testator  died  June  8^ 
1890,  and  the  assignment  was  recorded  June  9^ 
1890.  On  October  10,  1890,  James  Newhard,. 
a  judgment  creditor  of  Franklin  R.  Kuhns,  issued 
an  attachment  against  this  legacy.  In  April, 
1892,  James  Newhard  died,  testate.  In  Decem- 
ber, 1892,  the  executor  of  Reuben  Kuhns  filed 
his  account,  which  was  referred,  and  before  the 
auditor  the  executors  of  James  Newhard  also 
claimed  Franklin  R.  Kuhns's  legacy  under  the 
attachment. 

The  auditor  found  that  such  an  assignment  as 
was  set  up  by  Julia  Ann  Kuhns,  though  void  ini 
law  would  be  good  in  equity  if  for  a  valid  con* 
sideration,  but  rejected  the  testimony  of  both  the 
assignor  and  the  assignee  on  the  ground  that  the 
death  of  James  Newhard,  a  party  to  the  ''thing 
or  contract  in  action,"  rendered  them  incompet- 
ent, and  in  default  of  any  evidence  of  considera- 
tion for  the  assignment,  awarded  the  legacy  to 
the  representatives  of  the  attaching  creditor. 

Exceptions  to  the  report  having  been  dismissed 
by  the  Court,  Albright,  P.  J.,  Julia  Ann  Kuhns 
took  this  appeal,  assigning  as  error  the  sustaining 
of  the  exceptions  and  the  award  made. 

Marcus  C,  Z.  Kline^  for  appellant. 

While  the  point  involved  has  not  been  decided 
under  the  Act  of  1887,  it  was  settled  under  the 
Act  of  1869,  and  the  Acts  have  the  same  intent 
and  spirit. 

Kams  V.  Tanner,  66  Pa.  397. 

Pftttison  V,  Armstrong,  74  Id.  476,   ..^  , 
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Dickson  v,  McGraw,  151  Id.  98. 
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187. 


Jckn  Rupp  (£.  If.  Stine  with  him),  for  ap- 
pellees. 

October  i,  1894.  'Wiluams,  J.  This  appeal 
coroes  from  the  Orphans'  Court,  but  it  grows  out 
of  a  controversy  between  an  attaching  creditor 
of  Franklin  R.  Kuhns  and  an  assignee  of  his  in- 
terest as  a  residuary  legatee,  under  his  father's 
last  will  and  testament. 

The  important  facts  are  that  Franklin  R.  Kuhns 
assigned  his  expectant  interest  in  his  father's  es- 
tate to  his  sister,  Julia  Ann  Kuhns,  in  February, 
1890.  The  father  died  in  June,  1890.  In  Oc- 
tober of  the  same  year  a  judgment  creditor  of 
Franklin  R.  Kuhns  issued  an  attachment  execu 
lion  against  him  on  a  judgment  obtained  in  18S5 
and  seized  his  interest  in  his  father's  estate.  If 
the  assignment  is  valid,  the  attachment  is  too 
late.  If  not  valid  then  the  creditor  is  entitled 
to  the  fund  to  the  extent  of  his  just  demand 
upon  it. 

Two  questions,  were  considered  by  the  learned 
auditor  and  the  Court  "below.  First,  can  a  valid 
assignment  of  an  expectancy  be  made?  Second, 
if  so,  was  the  assignment  made  in  this  case  a 
yalid  one  ?  The  conclusion  reached  in  the  Court 
below  upon  the  first  of  these  questions  was  clear- 
ly right. 

At  law,  a  valid  transfer  can  be  made  of  any- 
thing in  actual  existence.  What  the  assignor  has 
he  may  dispose  of.  What  he  has  not,  although 
he  may  hope  or  expect  to  acquire  it,  he  can  make 
no  title  to  because  he  has  no  title  himself.  But 
such  sales  and  assignments  have  been  sustained 
in  Courts  of  equity  whenever  good  conscience 
seemed  to  require  it,  and  not  otherwise:  East 
Lewisburg  Lumber  and  Manufacturing  Company 
V.  Marsh  et  al.,  91  Pa.  96  ;  Patterson  v,  Cald- 
well et  al.,  124  Id,  455.  If  the  consideration  for 
such  an  assignment  is  a  fair  and  honest  one,  the 
assignment  will  be  treated  as  an  agreement  to 
transfer  when  the  assignor's  title  accrues,  and  it 
will  be  held  to  takeef^ct  as  an  assignment  when 
the  expectant  interest  vests  in  the  assignor. 

The  second  question  affords  the  only  real 
ground  for  controversy  in  this  case.  Was  the 
assignment  to  Julia  Ann  Kuhns  good  in  equity  ? 
This  must  depend  on  the  bona  fides  of  the  trans- 
fer and  the  adequacy  of  the  consideration. 

The  proof  on  these  subjects  depends  on  the 
testimony  of  the  assignor  and  the  assignee.  The 
learned  auditor  excluded  both  these  witnesses  as 
incompetent  to  testify,  and  then  held  the  assign- 
ment invalid  for  want  of  proof  of  consideration. 


This  appeal  is  thus  seen  to  depend  on  the  com- 
petency of  these  witnesses.  The  auditor  and  Ae 
learned  Judge  of  the  Court  below  placed  the  m- 
competency  of  these  witnesses  on  sec.  5  of  the 
Act  of  May  23,  1887.  The  persons  excluded  by 
this  clause  are  the  surviving  and  remaining  par- 
ties to  a  thing  or  contract  in  action  where  the 
other  party  to  such  thing  or  contract  is  dead,  or 
has  become  a  lunatic,  and  the  interest  of  die  de- 
cedent or  lunatic  has  passed  by  his  own  act  or 
the  act  of  the  law  to  a  party  on  the  record.  In 
such  case  the  surviving  party  and  *'any  other 
person  whose  interest  shall  be  adverse  to  that  of 
the  deceased  or  lunatic  party  is  declared  to  be 
incompetent  to  testify  to  any  matter  occurring 
before  the  death  of  said  party  or  the  adjudicatioD 
of  his  lunacy." 

Does  this  clause  include  JuKa  or  Franklin  R. 
Kuhns  ?  It  should  be  noticed  that  this  c^estion 
did  not  arise  upon  the  trial  of  the  cause  between 
Newhard,  or  the  bank,  and  Franklin  R.  Kuhns, 
but  upon  execution  issued  upon  a  judgment  ob- 
tained when  all  the  parties  were  living  and  sui 
juris.  It  should  be  noticed  in  the  next  place 
that  the  question  trying  was  the  title  of  F.  R. 
Kuhns  to  property  seieed  in  execution  which  the 
plaintiff  alleged  belonged  to  him.  'Hie  thing  in 
action  was  the  legacy  seized.  Newhard  was  never 
a  party  to  that.  It  came  to  the  defendant  under 
his  father's  will,  and  Julia  Ann  Kuhns  alleged 
that  she  had  become  the  owner  of  it  some  eight 
months  before  the  execution  issued.  The  con- 
tract under  examination  was  that  under  which 
she  clahned  title.  Both  parties  to  this  contract 
were  living,  and  both  were  offered  as  witneees. 
Newhard  was  simply  a  creditor  of  F.  R.  Kuhns 
who  had  seized  property  alleged  to  be  his.  Julia 
Ann  Kuhns  was  a  claimant  of  the  property  seized, 
asserting  her  title  against  her  brother's  creditor. 
If  the  property  seized  had  been  a  horse  instead 
of  a  legacy  would  the  mouth  of  the  purchaser 
have  been  closed  by  the  Act  of  1887,  because 
her  vendor's  creditor  had  died  after  levy  made 
upon  the  horse?  To  state  this  question  is  to 
answer  it.  Under  the  sheriff's  interpleader  Act 
the  issue  would  have  been  made  up  between  the 
creditor  and  the  claimant.  The  claimant  and  the 
defendant  would  have  been  competent  witnesses, 
and  their  competency  would  not  have  been  af- 
fected by  the  death  of  the  creditor  except  as  to 
matters  transpiring  between  the  claimant  and  the 
creditor,  that  might  come  under  investigation. 
In  this  case  the  title  to  the  thing  seized  was  de- 
rived through  an  independent  channel  with 
which  Newhard  had  no  connection.  The  con- 
tract, the  good  faith  of  which  it  was  necessary  to 
establish,  was  a  contract  to  which  the  creditor 
was  a  stranger,  and  both  parties  to  which  were 
living;  and  the  adverse  interest  existing  was 
simply  that  which  grows  out  of  the  mere  pen- 
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dency  of  litigation.  The  creditor  seized,  and 
was  interested  to  hold,  the  legacy  as  the  property 
of  his  debtor.  The  claimant  set  up  a  title  under 
an  assignment  before  the  death  of  the  father,  and 
when  the  interest  of  the  assignor  was  a  mere  ex- 
pectancy. 

The  question,  therefore,  was  over  the  honesty 
of  the  transaction  and  the  sufficiency  of  the  con- 
sideration, as  between  herself  and  her  brother. 

Upon  this  question  both  of  them  were  com- 
petent. The  decree  of  the  Orphans*  Court  is 
reversed,  and  the  record  remitted  for  further 
proceedings.  The  cost  of  this  appeal  to  be  paid 
by  the  appellee.  j.  d.  b.,  jr. 


Jan.  '94,  219.  March  13,  1894. 

Vanderpool  v.  Vanderpool. 

Assignment    of  judgment — Construction    of — 
J^4nuer  of  attorney — Revocation, 

An  assignment  to  A.  of  a  judgment  <*to  collect  and  ac- 
<aa'Dl  to  me  thereibr,  after  deducting  his  fees,  expenses 
and  die  fees  and  expenses"  of  B.,  is  merely  a  power  of 
attorney  to  collect  with  a  pledge  of  the  judgment  as 
security  for  fees  and  expenses. 

The  property  remains  in  the  assignor,  he  can  resume 
control  over  it,  satisfy  it,  or  terminate  the  authority  of  the 
Jtttofneys  at  any  time  subject  to  their  equity  to  be  reim* 
bnrsed  their  fees  and  expenses,  and  the  burden  b  upon 
such  attorneys  to  show  that  they  incurred  expenses  and 
fees  in  good  faith. 

Appeal  of  Nelson  Vanderpool,  from  the  order 
of  the  Common  Pleas  of  Bradford  County,  dis- 
charging his  rule  to  open  a  judgment. 

The  record  and  depositions  disclosed  the  fol- 
lowing facts : — 

On  September  7,  1891,  Martin  Vanderpool 
obtained  a  judgment  against,  inter  alia^  Nelson 
Vanderpool  for  I1237.43.  On  June  6,  1892, 
he  executed  the  following  assignment : — 

For  value  received  I  hereby  assign  the  above  judgment 
to  A.  B.  Markham,  Esq.,  of  Mayville,  Mich ,  he  to  col* 
lect  and  account  to  me  therefor,  after  deducting  his  fees, 
-expenses  and  the  fee  and  expenses  of  James  Wood  of 
Towanda,  Pa.,  who  has  been  employed  to  prosecute  said 
suits  to  completion,  and  collect  the  amount  due  and  be- 
longing to  me  upon  said  judgment.  I  do  hereby  also 
assign  to  said  A.  B.  Markham  all  my  rights  and  title  or 
interest  in  any  of  the  personal  property  bidden  off  by 
James  Wood,  Esq  ,  for  me  at  and  under  sheriff's  sale, 
upon  any  execution  issued  upon  either  of  the  above  judg- 
ments, or  upon  the  decree  upon  which  such  execution 
may  have  been  formed.  He,  the  said  A.  B.  Markham, 
being  fully  empowered  by  the  assignment  to  handle,  use 
or  sell,  control  or  dispose  of  said  personal  property  as  his 
own,  in  his  own  name  or  otherwise  for  his  use,  reporting 
to  me  only  after  having  fully  settled  with  James  Wood  in 
a  fair  and  impartial  manner,  after  having  fully  paid  him- 
self for  all  services  and  disbursements  to  me. 


This  assignment  was  not  filed  of  record  until 
June,  1893. 

On  March  9,  1893,  Martin  Vanderpool  exe- 
cuted a  power  of  attorney  to  Dennis  Crimmins, 
to  settle  and  discontinue  all  suits  against  Nelson 
Vanderpool,  and  expressly  revoking  '*a  certain 
power  of  attorney  made  by  me  to  James  Wood." 

In  November,  1893,  Markham  issued  a  vend. 
ex.  on  the  above  judgment  and  levied  on  the 
farm  of  Nelson  Vanderpool,  whereupon  the  lat- 
ter obtained  a  rule  to  show  cause  why  the  judg- 
ment should  not  be  opened  as  to  all  in  excess  of 
1 1 20  and  costs. 

His  depositions  showed  the  above  power  of 
attorney  to  Crimmins  to  satisfy,  that  Markham 
had  no  interest  in  the  judgment  other  than  a 
collateral  security  for  the  I120,  and  averring 
that  he  was  ready  and  willing  to  pay  that  sum 
with  costs  to  the  sheriff.  Nfartin  Vanderpool's 
deposition  was  as  follows : — 

"Martin  Vanderpool  being  duly  sworn,  says 
that  at  the  time  of  the  hearing  and  decree  of 
said  auditor.  Nelson  Vanderpool  did  not  owe  me 
anything  whatever,  that  the  proceeding  then  had 
was  all  done  b^  some  other  person  other  than 
himself,  and  without  his  knowledge  and  consent 
— that  he  was  then  over  twenty-one  years  of  age, 
and  capable  of  doing  business  for  himself,  and 
that  he  never  employed  any  one  to  commence 
legal  proceedings  against  Nelson  Vanderpool, 
and  he  did  not  desire  it  to  be  done.  It  was  not 
necessary  to  make  said  costs,  and  I  did  not  want 
it  done." 

Markham  produced  depositions  to  show  that 
the  full  amount  was  due  on  the  judgment. 

The  Court,  Peck,  P.  J.,  after  hearing  argu- 
ment, discharged  the  rule,  whereupon  Nelson 
Vanderpool  took  this  appeal,  assigning  for  error 
the  action  of  the  Court. 

H.  F,  Maynard  (with  him  /.  N,  Evans  and 
William  Foyle)^  for  appellant. 

A  judgment  will  be  opened  when  there  ap- 
pears to  be  a  dispute  as  to  facts  upon  which  a 
jury  should  pass. 

Mullen  V.  Mageoch,  14  Weekly  Notes,  127. 

James  Wood^  for  appellee. 
Nelson  had  constructive  notice  of  the  assign- 
ment to  Markham. 

Jacques  v.  Weeks,  7  Watts,  261. 

Payment  of  a  judgment  to  nominal  plaintiff 
after  knowledge  that  it  had  been  assigned,  is  not 
a  payment  to  a  proper  person. 

Guthrie  V.  Bashline,  28  Pa.  81. 

Martin  Vanderpool  had  no  power  to  execute 
the  power  of  attorney  to  Crimmins  after  the  as- 
signment,  and  his  statement  that  nothing  was  due 
in  it  was  not  evidence.  .  , 
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Moiton  V,  Morton,  13  S.  &  R.  108. 
Camp  V.  Walker,  5  Watts,  482. 
Eby  V.  Eby,  5  Pa.  439. 

July  II,  1894.  Mitchell,  J.  The  defend- 
ant has  made  affidavit  that  there  is  nothing  due 
on  this  judgment  except  the  sum  of  |i2o  to 
Markham  which  he  offers  to  pay,  and  there  is 
also  produced  an  affidavit  of  the  plaintiff,  Mar- 
tin Vanderpool,  that  the  proceeding  resulting  in 
the  judgment  was  without  his  knowledge  or  con- 
sent, that  the  defendant  at  that  time  owed  him 
nothing,  and  that  as  he  was  then  of  age,  no  one 
had  any  authority  to  prosecute  the  suit  or  obtain 
the  judgment  for  him.  There  are  also  produced 
from  plaintiff  a  power  of  attorney  to  Crimmins, 
and  an  order  on  the  prothonotary  to  satisfy  the 
judgment. 

Prima  facie  on  this  state  of  facts  the  judg- 
ment was  void  from  the  beginning,  and  should 
not  only  be  opened  but  vacated  absolutely  and 
taken  off  the  record.  But  it  appears  that  other 
parties  have  intervened  on  the  faith  of  the  judg- 
ment and  must  be  considered.  In  June,  1893, 
an  assignment  was  61ed  of  record,  dated  June 
6,  1892,  and  the  whole  trouble  in  the  case  seems 
to  have  arisen  from  the  extraordinary  miscon- 
ception by  the  plaintiff's  attorneys  of  the  nature 
of  this  assignment,  and  their  powers  and  duties 
under  it.  The  paper  is  spread  at  large  on  the 
record,  and  is  an  assignment  of  the  judgment  by 
the  plaintiff  to  A.  B.  Markham,  "to  collect  and 
account  to  me  therefor,  after  deducting  his  fees, 
expenses,  and  the  fees  and  expenses  of  James 
Wood."  This  is  nothing  more  nor  less  than  a 
j)ower  of  attorney  to  collect,  with  a  pledge  of 
the  judgment  as  security  for  the  fees  and  ex- 
penses named.  The  property  in  the  judgment 
remains  in  the  plaintiff,  and  he  can  resume  con- 
trol over  it,  satisfy  it,  or  terminate  the  authority 
of  the  attorneys  at  any  time,  subject  to  the  equity 
they  have  to  be  reimbursed  their  fees  and  ex- 
penses. It  is  of  no  consequence  that,  as  the 
learned  counsel  for  the  appellee  seem  to  think, 
the  whole  amount  of  the  judgment  is  really  due 
the  plaintiff,  and  he  is  being  persuaded  out  of  it. 
That  is  his  business,  not  theirs,  and  if  he  chooses 
to  give  away  his  rights  for  family  peace,  or  any 
other  reason,  no  objection  can  be  heard  from 
them  beyond  the  protection  of  their  interest  for 
fees  and  expenses  incurred  before  notice  of  re- 
vocation. As  to  such  fees  and  expenses  the  bur- 
den of  proof  is  upon  them.  Markham  took  the 
assignment  with  a  duty  to  account,  and  to  pay 
over  after  deducting  fees  and  expenses.  It  is 
upon  him  to  show  what  these  were,  that  they 
are  proper  in  nature  and  amount,  and  that  they 
were  actually  incurred  in  good  faith  before  no- 
tice of  any  of  the  plaintiff's  acts  which  are 
equivalent  to  a  revocation  of  the  assignment, 


and  especially  before  notice  of  the  execution  of 
the  power  of  attorney  to  Crimmins  in  March, 
1893,  formally  revoking  their  authority.  These, 
if  the  parties  cannot  agree,  are  matters  for  x 

jury. 

Order  reversed,  and  rule  made  absolute;  an 
issue  to  be  awarded  to  determine  how  much  is- 
equitably  due  to  the  assignees,  and  the  judgment 
to  be  satisfied  as  to  all  above  such  amount. 

w.  M.  s.,  jr. 


Jan.  '94,  85.  April  24, 1894^ 

Assigned  Estate  of  George  B.  Ernst. 
Hayes's  Appeal. 

Revival  of  judgment-^  What  is  sufficient  notice 
of — Recovery  only  in  name  of  legal  piaintif 
— Names  of  use  plaintiffs  surplusage. 

Where  the  plaintiff  partt  with  his  interest  in  a  judg- 
ment by  assignment,  recovery  can  be  had  in  his  name 
only,  though  for  the  benefit  or  use  of  the  equitable  plain- 
tiflb. 

The  names  of  the  use  plaintiflb  may  change  from  time 
to  time,  as  the  Interests  in  the  judgment  are  transferred, 
and  the  recital  of  their  names  in  the  writ  is  mere  sur- 
plusage. 

Wlien  portions  of  a  judgment  are  assigned  to  different 
parties,  any  one  of  them  has  the  right  to  use  the  name  of 
the  legal  pkintiff  to  revive  it,  and  when  the  writ  is  issued 
it  is  for  the  benefit  of  all. 

Dietrich's  Appeal,  107  Pa.  174,  commented  on. 

Appeal  of  W.  D.  E.  Hayes,  a  creditor,  from 
the  decree  of  the  Common  Pleas  of  Cumberland 
County,  in  the  assigned  estate  of  George  E. 
Ernst. 

The  facts  are  fully  stated  in  the  opinion  of  the 
Supreme  Court  infra. 

The  error  assigned  was  that  the'  Court  dismis* 
sed  appellant's  exception  to  the  report  of  the 
auditor,  viz.,  "The  auditor  erred  as  follows:. 
In  concluding  as  a  matter  of  law  that  the  por- 
tion of  the  judgment,  No.  456  April  Term,  1886,. 
(revived  to  No.  294  May  Term,  1891)  which  is 
owned  by  W.  D.  E.  Hayes,  lost  its  lien  on  the 
land  of  G.  E.  Ernst.  He  should  have  concluded 
that  said  judgment  did  not  lose  its  lien  and  that 
he  is  entitled  to  be  paid  in  full  out  of  the  pro- 
ceeds of  sale  of  the  land.** 

E,  W.  Biddle,  for  appellant, 

The  law  has  long  been  settled  in  Pennsylva- 
nia that  it  is  not  necessary  that  the  names  of 
equitable  plaintifife  should  appear  upon  the  rec- 
ord. 

Reigart  v,  Ellmaker,  6  S.  &  R.  42. 
Armstrong  v.  City  of  LAncaster,  5  WattB  68« 
McKinney  v.  Mehaffey,  7  W.  &  S.  276. 
Beale  v.  Commonwealth,  9  Watts,  iS^*  ^ 
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Commonwealth  v,  Lightner,  9  W.  &  S.  117. 
Commonwealth  v.  Shuman's  Admn'strators,  18  Pa. 

3*3. 
Lightner  v.  Commonwealth,  31  Pa.  341. 
Memphis,  etc.  R.  R.  Co.  v.  Wilcox,  48  Pa.  161. 
17  Encyc.  of  Law,  512. 

The  ruling  in  Dietrich's  Appeal,  107  Pa.  174, 
has  no  application. 

Appeal  of  Fogelsville  L.  and  B.  Assn  ,  89  Pa.  393. 
Worman's  Appeal,  1 10  Pa.  25. 

y.  JkT,  WeakUy^  for  appellee. 

A  scire  facias  must  recite  accurately  the  judg- 
ment which  it  is  used  to  revive.  The  writ  which 
is  the  subject  of  the  present  contention  did  not 
recite  with  substantial  accuracy  the  former  judg- 
ment. 

A  recital  which  tends  to  lead  one  into  error 
is  inaccurate.  The  present  scire  facias  has  led 
the  appellee  into  error,  and  serious  loss,  unless 
the  decision  of  the  lower  Court  is  sustained. 
This  is  the  test  of  the  question. 

Dietrich's  Appeal,  supra^  entirely  justified  the 
judgment  rendered  in  the  Court  below. 

The  appellant  in  this  case  has  no  claim  on  the 
consideration  of  the  Court.  On  April  i,  1891, 
he  was  the  owner  in  trust  of  the  part  which  he 
now  claims  as  his  own.  He  was  bound  to  know 
that  the  lien  of  his  judgment  expired  that  day, 
and  that  duty  to  his  trust  required  its  revival.  He 
fisdled  to  take  any  action  to  have  it  revived.  By 
his  own  laches  his  lien  fell.  After  the  appellee 
had  loaned  his  money  on  the  condition  of  the 
record  as  it  stood  for  a  year,  the  appellant  comes 
into  Court  and  seeks  to  preserve  his  lien  by  en- 
tering a  judgment  on  an  irregular  and  defective 
scire  facias,  which  was  irregular  and  defective 
because  he  neglected  to  have  himself  joined  as  a 
use  plaintiff  at  the  proper  time.  Equity,  as  well 
as  the  enforcement  of  a  long  established  rule  of 
practice  requires  that  the  judgment  of  the  appel- 
lee should  receive  the  money  appropriated  by 
the  Court  below. 

October  i,  1894.  Fell,  J.  On  April  i,  1886, 
judgment  was  entered  by  confession  in  favor  of 
C.  K.  Rebuck,  adm.,  against  George  E.  Ernst, 
for  14,500.00.  In  1887,  the  plaintiff  assigned 
|i,ooo.oo  of  this  judgment  to  Alexander  High- 
lands, and  in  1888  he  assigned  the  remaining 
13,500.00  to  W.  D.  E.  Hayes.  On  December 
17,  1890,  Hayes  assigned  to  William  Coffey, 
administrator,  13,140.00  of  the  judgment,  re- 
taining the  balance  of  his  interest,  I360.00. 

On  March  31,  1891,  a  sci.  fa.  to  revive  the 
judgment  was  issued.  It  was  entitled  G.  K. 
Rebuck,  adm.  etc.  now  to  the  use  of  William  A. 
Highlands,  adm.  etc.  and  William  A.  Coffey, 
adm.  etc.  r.  G.  E.  Ernst.  On  the  next  day  the 
defendant  paid  to  Highlands  the  amount  of  his 
interest  in  the  judgment,  and  confessed  judg- 


ment on  the  sci.  fa.  to  Coffey  for  the  amount 
(^e  him,  ^3,140.00. 

This  left  outstanding  and  unprovided  for  the 
amount  due  Hayes,  who  on  October  19,  1892,. 
caused  judgment  to  be  entered  by  default  against 
G.  E.  Ernst  for  ^540.74,  on  a  praecipe  enti- 
tled G.  K.  Rebuck,  adm.  etc.,  for  use  of  W.  D. 
E.  Hayes  v.  G.  E.  Ernst  and  to  the  number  and" 
term,  and  under  the  sci.  fa.  to  revive  issued 
Mar.  31,  1 89 1.  In  the  meantime,  on  April  6, 
1892,  William  Brandt  obtained  judgment  for 
11,334.00  against  Ernst,  who,  on  August  5, 1892, 
made  an  assignment  for  the  benefit  of  his  credit- 
ors. 

The  assignee  for  the  benefit  of  creditors  paid 
the  judgment  for  I3, 140.00,  and  the  contest  for 
the  balance  of  the  fund  for  distribution  was  be- 
tween William  Brandt  and  W.  D.  E.  Hayes. 
The  learned  auditor  held  that  the  judgment  of 
the  former  had  priority  of  lien,  and  awarded 
the  balance  to  him.  The  award  of  the  auditor 
was  sustained  by  the  learned  Judge  of  the  Com- 
mon Pleas,  who  considered  the  question  involved 
as  governed  by  Dietrich's  Appeal,  107  Pa.  174. 
This  award  was  based  upon  the  conclusion  that 
the  portion  of  the  original  judgment  which  was 
owned  by  Hayes,  and  as  to  which  a  judgment 
of  revival  was  entered  on  October  19,  1891,  had 
lost  its  lien  upon  the  land  of  the  defendant  for 
the  reason  that  the  revival  was  not  in  substantial 
conformity  with  the  Act  of  Assembly. 

In  Dietrich's  Appeal,  supra,  a  judgment  for 
|2o,ooo.oo  had  been  assigned  to  sixteen  persons. 
Two  of  the  assignees  attempted  by  separate  writs 
to  revive  the  judgment  to  the  extent  of  their 
separate  interests.  The  amount  of  the  original 
judgment  was  not  correctly  recited  in  either 
writ,  being  stated  in  one  as  11,300.00,  and  in 
the  other  as  ^340.00.  It  was  held  that  there 
was  not  a  substantial  identification  of  the  judg- 
ment sought  to  be  revived,  as  the  amount  recited 
in  the  writ  did  not  correspond  with  that  in  the 
judgment,  and  that  it  was  in  violation  of  the  rule 
that  a  sci.  fa.  to  revive  must  substantially  iden- 
tify the  original  judgment  as  to  parties,  dates  and 
amounts. 

The  judgment  in  this  case .  originally  stood 
upon  the  record  G.  K.  Rebuck  v.  George  E. 
Ernst.  The  plaintiff  parted  with  his  entire  in- 
terest by  assignment,  and  at  the  time  the  sci.  fa. 
was  issued  to  revive  it,  the  equitable  title  was  in 
three  persons,  who  held  unequal  shares.  The 
legal  plaintiff,  however,  held  the  title,  and  in 
his  name  only  could  recovery  be  had,  though  for 
the  benefit  or  use  of  the  equitable  plaintiffs. 
Their  names  were  not  upon  the  record  as  par- 
ties to  the  judgment,  but  as  assignees  of  the 
plaintiff's  interest;  and  they  could  revive  or 
collect  the  judgment  only  on  his  title  and  in  his 

name.     Reigert  v.  Ellmaker,   6^ 
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Armstrong  v.  City  of  Lancaster,  5  Watts,  68  ; 
McKinney  v.  Mehaffey,  7.W.  &S.  276  ;  Com. 
^  Shuman,  18  Pa.  343 ;  R.  R.  Co.  v.  Wilco3^, 
48  Pa.  161. 

The  sci.  fa.  recited  the  names  of  the  legal 
plaintiff  and  defendant,  the  number  and  term  of 
the  judgment,  its  date  and  amount.  This  was  an 
accurate  recital  of  the  record,  and  clearly  and 
unmistakably  identified  the  judgment  as  to  the 
parties,  dates  and  amount.  The  recital  in  the 
writ  of  the  names  of  the  use  plaintiffs  was  mere 
surplusage. '  They  were  no  i»rt  of  the  record, 
and  might  change  from  time  to  time  as  the  inter- 
ests in  the  judgment  were  transferred. 

This  case  is  not  governed  by  Dietrich's  Ap- 
peal. There  the  judgment  was  not  properly 
revived,  for  the  reason  that  it  was  not  correctly 
recited  in  the  writ ;  here  the  judgment  was  cor* 
rectly  recited,  the  addition  of  the  names  of  the 
use  plaintiffs  being  immaterial  under  all  the 
authorities,  and  its  revival  was  regular. 

The  writ  recited  the  amount  of  the  judgment 
as  14,500.00,  and  it  should  be  considered  as 
issued  for  the  benefit  of  all  parties  in  interest. 
The  docket  showed  the  real  interest  of  each  of 
the  equitable  plaintiffs.  It  appeared  from  it  that 
after  the  writ  issued  1 1,000.00  had  been  paid 
to  Highlands,  and  his  interest  extinguished; 
that  judgment  had  been  confessed  to  Coffey  for 
^3,140.00,  and  that  the  interest  of  Hayes  was 
unpaid.  An  examination  of  the  docket  when 
Brandt's  judgment  was  entered  would  have  dis 
closed  this,  and  of  it  be  was  bound  to  take 
notice. 

When  portions  of  a  judgment  are  assigned  to 
•different  parties,  any  one  of  them  has  a  ri^ht  to 
use  the  name  of  the  legal  plaintiff  to  revive  it, 
and  when  the  writ  is  issued  by  one  it  is  for  the 
benefit  of  all.  Where  the  interests  appear  as 
they  did  in  this  case,  the  record  is  notice  to 
subsequent  judgment  creditors. 

There  would  have  been  no  difficulty  in  the 
case  if  judgment  of  revival  had  been  entered  for 
the  whole  amount  due  instead  of  for  13^140.00, 
<he  amount  of  Coffey's  interest ;  and  that  would 
ihave  been  the  better  practice  and  conserved  the 
rights  of  all  the  use  plaintiffs.  Hayes  was  left  to 
the  alternative  of  issuing  a  separate  writ,  which 
would  have  been  a  mere  duplicate,  or  of  assess- 
ing his  damages  under  the  writ  already  issued. 

The  course  he  pursued  was  no  hardship  to  the 
4efendant,  as  it  relieved  him  from  additional 
<:osts,  and  he  knew  when  he  confessed  judgment 
to  Coffey  that  the  balance  of  the  debt  was  out- 
standing and  unpaid.  He  would  not  be  permit- 
ted to  take  advantage  of  this,  and  if  he  cannot, 
a  subsequent  judgment  creditor,  who  is  a  mere 
volunteer,  should  not  be  allowed  to  do  so. 

We  are,  therefore,  of  opinion  that  so  much  of 
the  fund  as  was  necessary  to  pay  the  appellant's 


judgmei^t  should  have  been  awarded  to  him. 
The  decree  is  reversed  at  the  cost  of  the  appellee, 
and  the  record  is  remitted  in  order  that  distribu- 
tion may  be  made  in  accordance  with  this  opin- 
ion, w.  c.  s. 


May,  '94,  I  and  2.  May  28,  1894. 

Eby's  AppeaL 

Commissions  of  trustees — Compensation  for  re* 
sponsibility — Charges  for  securing  bond  dis* 
allowed. 

The  commissions  paid  to  an  administrator  or  other 
trustee  are  intended  as  compensation  for  the  responsibil- 
ity involved  in  the  acceptance  of  the  trust  and  for  ser- 
vices rendered  in  the  administration  of  it. 

There  is  no  warrant  in  law  for  charging  the  estate  for 
services  rendered,  or  time  and  money  expended,  In  pro- 
curing the  bond  which  the  trustee  is  required  to  give. 

Wilson's  Estate,  i  C.  C.  R.  509,  followed. 

Appeals  of  William  H.  Eby,  as  administrator 
and  trustee,  from  the  decree  of  the  Orphans' 
Court  of  Dauphin  County,  disallowing  his  claim 
for  the  charges  incident  to  securing  bonds  for  the 
faithful  performance  of  his  duties. 

Elizabeth  G.  Eby  died  intestate,  seised  of  both 
real  estate  and  personal  property,  and  leaving; 
three  children,  Maurice  C.  Eby,  William  H. 
Eby,  and  Fanny  M.  Eby.  The  elder  son  hav- 
ing declined  on  citation  from  the  register  to  ad- 
minister upon  his  mother's  estate,  letters  of 
administration  were  duly  granted  to  the  younger 
son,  July  21,  1891.  As  his  security,  the  admin- 
istrator gave  the  bond  of  The  American  Surety 
Company  in  the  sum  of  1 10,000,  and  paid  the 
company  |iio  for  becoming  his  surety.  When 
the  administrator  filed  his  account,  he  claimed 
credit  therein  for  the  ^iio  so  paid  by  him.  His 
brother  and  sister  filed  exceptions  to  this  item  of 
credit.  The  matter  was  referred  to  an  auditor, 
who  disallowed  credit  for  said  item.  The 
Court,  on  exception,  sustained  the  auditor,  and 
confirmed  his  report.  Proceedings  in  partition 
were  also  had  in  the  Orphans'  Court  upon  the 
real  estate  of  the  deceased,  on  petition  of  the 
elder  son  ;  and  the  children  and  heirs  having  all 
refused  to  take  at  the  appraisement,  the  Court 
appointed  said  William  H.  Eby,  trustee,  to  sell 
the  real  estate  in  partition ;  and  he  was  re- 
quired by  the  order  of  the  Court  to  give,  and 
did  give,  the  bond  of  said  American  Surety 
Company  in  the  sum  of  ^346,000  for  the  faith- 
ful performance  of  his  duties  as  trustee  ;  for  this 
bond  he  paid  1 1,5  30.  He  sold  the  real  estate 
to  his  brother  and  sister  for  the  sum  of  I105,- 
ioo«  a  sum  more  than  |6o,ooo  less  than  the 
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appraisement  in  partition,  and  this  sale  was  duly 
confirmed  by  the  Court.  The  trustee  filed  his 
aecount  and  claimed  credit  for  the  ^i»530  paid 
for  the  bond.  His  brother  and  sister  filed  ex- 
ceptions to  this  credit ;  the  matter  was  referred 
to  an  auditor,  who  disallowed  the  credit ;  and 
on  exception  by  the  trustee  the  Court  confirmed 
the  report  of  the  auditor. 

The  executor  and  trustee  took  these  appeals 
and  assigned  as  error  the  disallowance  of  the 
above  two  credits. 

Z.  fK  Hall  (Francis  Jordan  with  him),  for 
appellant. 

A  disinterested  suretyship,  where  the  motives 
or  sentiment  of  friendship  do  not  enter,  tends  to 
promote  the  proper  and  prompt  settlement  of 
estates.  The  interest  of  the  surety  company  is 
on  the  side  of  the  Court,  and  against  the  trustee, 
for  the  faithful  performance  of  his  trust ;  and  a 
speedy  settlement  of  estates  is  a  matter  of  great 
public  interest,  and  prevents  waste,  bad  manage- 
ment, and  fraud.  It  is  this  principle  which  has 
compelled  the  Legislatures  of  Oregon,  Rhode 
Island,  Maine,  Wisconsin,  Connecticut,  Massa- 
chusetts, Minnesota,  Arkansas  and  New  York, 
to  enact  statutes  requiring  the  Courts  to  approve 
bonds  of  surety  companies;  and  to  allow  the 
proper  credits  to  the  trustee  for  such  expendi- 
tures made.  In  both  Massachusetts  and  Rhode 
Island  the  uniform  practice  of  the  probate  Judges 
was  to  allow  trustees  for  such  disbursements  as  at 
common  law  before  the  enactment  of  the  stat- 
utes. There  is  every  reason  for  such  allowance 
in  a  case  like  this,  where  the  only  persons  ob- 
jecting are  the  beneficiaries  in  the  work  done  by 
.  the  trustee.  They  necessitated  the  large  bond, 
ih^  elder  brother  refusing  to  act  as  trustee,  com- 
pelled William,  the  younger,  to  do  it ;  and  then 
after  the  estate  is  satisfactorily  settled,  endeavor 
to  make  the  younger  brother  wholly  responsible 
for  the  attending  expense  incurred  for  the  com- 
mon benefit  of  all.  Neither  common  or  statute 
law  should  sanction  or  encourage  such  conduct 
as  this. 

Miller's  Estate,  2  Dist.  Reports,  410. 

John  E.  Fallerson,  for  appellees. 

The  compensation  which  a  trustee  receives 
from  the  estate  has  hitherto  been  supposed  to 
pay  for  all  his  services,  and  it  would  be  a  hard- 
ship to  burden  estates  hereafter  with  an  expense 
from  which  they  have  hitherto  been  exempt. 
Moreover,  a  trustee  knows  before  accepting  a 
trust  whether  or  not  it  will  be  necessary  for  him 
to  make  an  outlay  for  security,  and  what  com- 
mission he  will  get  for  his  services,  and  if,  in  his 
opinion,  this  is  insufficient,  he  need  not  under- 
take the  performance  of  the  duties  it  may  impose 
upon  him.  A  man  of  known  integrity  in  the 
community  in  which  he  lives,  need  not  resort  to 


a  corporation  to  provide  him  security,  but  can 
obtain  it,  without  cost  to  himself,  from  respon- 
sible neighbors.  There  is  no  law  compelling  a 
person  to  become  an  administrator  or  trustee  to 
sell  real  estate  under  proceedings  in  partition. 
The  law  provides  for  a  refusal  in  both  cases* 
His  act  in  accepting  such  trusts  is  entirely  vol* 
untary.  And,  therefore,  the  instance  used  as  an 
illustration  by  Judge  Ferguson  in  Miller's  Es- 
tate, supra^  loses  its  force.  The  fact  that  the 
Legislatures  of  the  several  States  mentioned  in 
the  argument  for  appellant  have  enacted  statutes 
requiring  the  Courts  to  approve  bonds  of  surety 
companies,  and  to  allow  the  proper  credits  to  the 
trustee  for  such  expenditures,  shows  that  the 
matter  was  considered  a  subject  of  legislative 
action,  and  that  the  practice  of  the  courts  in 
those  States  must  have  been  against  such  allow- 
ance, and  militates  against  the  trend  of  the  argu- 
ment, that  this  Court  should  by  its  decision 
establish  a  precedent  for  allowances  of  this  kind 
in  the  future. 

It  is  well  to  remember,  what  the  attorneys  for 
appellant  seem  to  have  forgotten,  that  under  the 
common  law  trustees  did  not  receive  commis- 
sions for  their  services.  If,  therefore,  it  has 
been  the  uniform  practice  of  the  probate  Judges 
of  Massachusetts  and  Rhode  Island  to  allow 
trustees  for  disbursements,  such  as  are  claimed 
in  this  case,  the  statutes  must  have  provided  for 
the  same,  or  the  Judges  departed  from  the  com- 
mon law  practice,  and  in  the  latter  case  there 
could  not  be  any  valid  reason  for  the  allowance. 

The  reasons  given  in  Wilson's  Estate,  i  C.  C. 
Rept.  509,  for  disallowing  a  credit  asked  by  an 
administrator  for  procuring  security,  apply  as 
well  to  the  case  of  a  trustee  appointed  to  sell 
real  estate  under  proceedings  in  partition. 

In  the  case  here  presented,  the  administrator 
and  trustee  has  been  allowed  and  has  received 
the  lawful  and  usual  commissions  attached  to 
these  offices,  and  he  should  not  have  any  further 
allowance  for  the  expense  incurred  for  qualifying 
for  the  discharge  of  the  duties  of  the  trust. 

October  i,  1894.  McCollum,  J.  We  can- 
not asceruin  from  the  paper-books  what  com- 
pensation  the  appellant  received  as  administrator 
or  trustee.  He  filed  two  accounts,  in  one  of 
which  he  claimed  credit  for  ^iio  paid  to  a  cor- 
poration for  becoming  his  surety  as  administrator, 
and  in  the  other  he  claimed  credit  for  11,530 
paid  to  it  for  becoming  his  surety  as  trustee. 
The  sums  so  paid  amounted  to  one  and  a  half 
per  cent,  on  all  moneys  received  by  him  as  ad- 
ministrator, and  on  all  moneys  realized  by  his 
sale  of  the  real  estate.  As  it  is  not  alleged  that 
the  compensation  he  received  for  his  services 
was  less  than  the  customary  allowance  to  trus- 
tees, we  may  reasonably  conclude  that  the  sums 
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he  paid  to  his  surety,  and  with  which  he  seeks  to 
charge  the  estate,  are  in  addition  to  such  allow 
ance.  The  commissions  paid  to  an  administra- 
tor or  other  trustee  are  intended  as  compensation 
for  the  responsibility  involved  in  the  acceptance 
of  the  trust  and  for  services  rendered  in  the  ad- 
ministration  of  it.  The  law  contemplates  and 
the  Courts  award  in  the  form  of  commissions  or 
otherwise,  proper  remuneration  for  both.  But 
there  is  no  precedent  in  our  decisions  nor  war- 
rant in  the  law  for  charging  the  estate  for  ser- 
vices rendered  or  time  and  money  expended  in 
procuring  the  bond  which  the  trustee  is  required 
to  give.  The  ability  to  give  this  bond  is  in  the 
nature  of  a  qualification  for  the  office.  The  exe- 
cution and  approval  of  the  bond  constitute  a 
condition  precedent  to  acceptance  oC  the  re- 
■sponsibilities  and  entrance  upon  the  duties  of 
(the  trust.  There  is  a  broad  and  plain  distinc- 
tion between  a  claim  for  services  rendered  and 
•money  expended  in  execution  of  a  trust  and  a 
claim  for  labor  and  expenditures  incurred  to  en- 
able a  person  to  become  trustee.  Public  offi- 
cials who  are  required  to  give  bonds  for  the 
faithful  performance  of  their  duties  as  such,  do 
xiot  furnish  them  at  the  expense  of  the  county, 
State,  or  nation,  nor  should  trustees  who  are  re- 
quired to  give  them  do  so  at  the  expense  of  the 
estate  or  trust  fund.  Stricdy  speaking,  there  is 
no  apparent  reason  why  the  latter  should  fur- 
mish  tK>nds  at  the  expense  of  the  estate,  and  the 
former  should  furnish  them  at  their  own  ex- 
!pense.  The  law  does  not  so  discriminate  be- 
tween them.  In  either  case  the  bond  is  given 
to  enable  the  principal  obligor  to  hold  a  position 
of  trust  and  to  secure  the  proper  performance  of 
the  duties  which  pertain  to  it. 

It  is  probable  that  this  litigation  is  due  to  the 
comparatively  recent  legislation  which  enables 
certain  corporations  to  become  sureties.  But 
the  privilege  thus  granted  to  them  does  not  in- 
crease  the  compensation  of  an  administrator  or 
trustee,  or  in  any  manner  affect  the  liability  of 
the  estate  to  him.  The  law  on  the  subject  of 
compensation  to  trustees  is  the  same  now  as  be- 
fore the  legislation  referred  to.  We  regard  the 
language  of  Judge  Ashman  in  Wilson's  Estate, 
I  C.  C.  R.  509,  as  applicable  to  our  question, 
and  we  therefore  quote  it  in  this  connection.  He 
said  :  < '  When  an  administrator  accepts  his  office, 
he  impliedly  asserts  his  ability  to  fulfil  its  obli- 
gations, among  which  the  first  in  order  is  the 
entering  of  security.  He  also  impliedly  admits 
the  adequacy  of  the  compensation  which  the  law 
has  affixed  to  the  performance  of  his  duties. 
Why  a  compensation  which  has  hitherto  been 
supposed  to  pay  for  all  services  does  not  cover  a 
service  which  is  so  personal  to  the  accountant 
that  until  he  has  rendered  it  he  could  do  no  offi- 
cial act  and  claim  no  official  pay  we  are  unable 


to  see.  If  the  accountants  in  the  case  in  hand 
were  unable  to  obtain  security,  they  were  inelig- 
ible to  become  administrators ;  if  they  chose  to 
incur  expense  in  order  to  qualify  they  did  so 
presumably  because  the  office  was  worth  the 
outlay.*' 

We  are  unable  to  discover  any  reasonable 
ground  on  which  to  charge  the  estate  with  the 
money  paid  to  the  corporation  for  becoming 
surety  for  the  appellant  as  trustee  to  sell  the  real 
estate  under  proceedings  in  partition.  If  it  be 
conceded  that  by  virtue  of  his  office  as  adminis- 
trator he  was  entitled  to  have  and  execute  the 
order  of  sale,  it  must  also  be  admitted  that  he 
was  not  bound  to  do  so.  He  might  have  de- 
clined to  execute  it  and  thus  cast  upon  the  Court 
the  duty  of  appointing  some  one  else  to  make 
the  sale.  In  the  sense  that  he  was  a  volunteer 
accepting  the  position  of  administrator  he  was  a 
volunteer  in  becoming  a  trustee  to  sell  the  real 
estate.  He  accepted  each  trust  with  the  knowl- 
edge of  the  compensation  allowed  for  the  proper 
performance  of  its  duties,  and  of  the  conditions 
precedent  to  the  possession  and  exercise  of  its 
powers.  It  would  therefore  be  inconsistent  and 
unreasonable  to  charge  the  estate  with  the 
money  paid  to  the  surety  in  one  case  and  refuse 
to  charge  it  with  a  like  payment  in  another.  In 
this  case  the  appellant  was  compensated  for  his 
services  as  executor  and  trustee  in  the  form  of 
conunissions  claimed  by  him  in  the  accounts 
filed.  These  have  been  regarded  hitherto  as 
sufficient  compensation  for  all  his  services  in 
connection  with  the  trust.  The  additional 
charge  for  labor  and  expense  incurred  in  pro- 
curing bonds  has  no  section  in  the  decisions  of 
this  Court,  or  in  the  legislation  applicable  to  the 
administration  and  settlement  of  trust  estates. 
For  these  reasons  we  overrule  the  specifications 
of  error. 

Decree  affirmed  and  appeals  dismissed  at  the 
cost  of  the  appellant.  w.  c.  s. 


July.  1893,  99-  March  12, 1894. 

Appeal  of  First  National  Bank  of 
Oswego. 

Equity — Costs — Power    of    Court    to    order 
payment  of  expenses  of  litigation. 

H.,  a  trustee  of  an  estate  in  a  state  of  insolvency  made 
petition  to  Court,  to  be  authorized  to  pay  certain  counsel 
of  the  estate  a  certain  sum.  The  amount  of  the  sum  asked 
to  be  paid  was  objected  to  as  excessive  by  one  of  the  cred- 
itors: 

Held^  The  discretion  in  this  respect  rests  with  the 
Court  below,  and  will  not  be  review^  on  appeal. 

Appeal  of  the  First  National  Bank  of  Oswego 
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from  the  decree  of  Common  Pleas  of  Lycoming 
County,  directing  J.  C.  Hill,  substituted  trus- 
tee of  the  estate  of  Mills  B.  Weed,  deceased,  to 
pay  l7>5oo  for  counsel  fees  in  certain  litigation 
in  which  the  estate  had  been  involved. 

J.  C.  Hill,  substituted  trustee  of  the  estate  of 
M.  B.  Weed,  deceased,  presented  a  petition  for 
leave  to  pay  17,500  counsel  fees  for  services  ren- 
dered to  the  estate. 

On  the  same  day  the  petition  was  presented, 
the  First  National  Bank  of  Oswego,  one  of  the 
creditors  of  the  estate,  filed,  by  leave  of  Court,  a 
protest  to  the  order  being  made  as  prayed  for. 

The  Court,  Metzger,  P.  J.,  granted  the  order, 
as  follows : 

"It  is,  therefore,  ordered  that  J.  C.  Hill  be 
authorized  and  empowered  to  pay  H.  C.  Mc- 
Cormick,  S.  T.  McCormick,  and  H.  W.  Wat- 
son, Esquires,  the  sum  of  17,500,  out  of  the 
funds  of  the  Trust  Estate  for  their  services, 
rendered  in  the  interest  of  the  Trust  Estate 
in  Nos.  I  and  2,  September  Term,.  1891,  in 
Equity.  The  Court  reserving  the  right  to  de- 
termine in  the  future,  whether  this  amount 
should  be  contributed  to  equally  by  all  the  cred- 
itors of  said  Trust  Estate,  or  should  be  paid  by 
any  particular  class  of  creditors." 

Exceptions  in  behalf  of  appellant  were  filed  as 
to  the  authority  of  the  Court  to  make  such  order, 
and  as  to  the  amount  being  excessive. 

C  Larue  Munson  (with  him  Addison  Can* 
dor,  Rodney  A,  Mercur  and  W.  D.  Crocker y) 
for  appellant. 

The  proceeding  was  summary  and  unprece- 
dented ;  a  reference  to  a  master  should  have 
been  made. 

Trustees  v,  Greenongh,  105  U.  S.  527. 
Johnston  v,  Markle,  153  Pa.  189. 

Or  to  the  auditor  appointed  to  distribute  the 
funds. 

Kennedy's  Estate,  141  P^  479. 
Hays's  Estate,  151  Id.  328. 

John  J.  Reardon{John  G,  Reading,  Jr,,  with 
him),  for  appellee. 

^The  appeal  in  the  case  at  bar  fails,  because  it 
is  not  an  appeal  from  a  final  or  definitive  decree. 

Kane  v,  Whittick,  8  Wend.  242. 

Parsons  v,  Robinson,  122  U.  S.  1 1 2.  * 

Coleman  v.  Nantz,  63  Pa.  178. 

The  Court  below  had  the  power  to  make  the 
order. 

Freeman  v,  Shreve,  86  Pa.  135. 
Dalyzr.  Maitland,  88  Id.  384. 
Johnston  v.  Markle,  153  Id.  189. 

October  i,  1894.  McCollum,  J.  This  is 
an  appeal  from  an  order  of  the  Court  of  Com- 
mon Pleas,  authorizing  the  trustee  of  an  estate 
10  pay  out  of  the  trust  funds  17,500,  for  services 


rendered  by  counsel  in  its  interest.  The  grounds 
on  which  it  is  sought  to  sustain  the  appeal  are, 
(1)  the  order  was  not  within  the  power  of  the 
Court,  (2)  the  evidence  was  not  sufficient  to 
warrant  it,  and  (3)  the  allowance  to  counsel 
was  excessive.  The  denial  of  the  power  of  the 
Court  to  make  the  order  is  sufficiently  answered 
by  Trustees  v.  Greenough,  105  U.  S.  527,  in 
which  it  was  held  in  an  elaborate  and  well-con- 
sidered opinion  by  the  late  Justice  Bradley  that, 
**  One  jointly  interested  with  others  in  a  com- 
mon fund,  and  who  in  good  faith  maintains  the 
necessary  litigation  to  save  it  from  waste  and 
destruction  and  secure  its  proper  application,  is 
entitled,  in  equity,  to  re-imbursements  of  his 
costs  as  between  solicitor  and  client,  either  out 
of  the  fund  itself,  or  by  proportional  contribu- 
tion from  those  who  receive  the  benefits  of  the 
litigation."  In  that  case,  the  allowance  was 
made  by  the  Circuit  Court,  and  Justice  Bradley 
referring  to  the  amount  of  it,  said,  "  The  Court 
below  should  have  considerable  latitude  of  dis- 
cretion on  the  subject,  since  it  has  far  better 
means  of  knowing  what  is  just  and  reasonable 
than  an  Appellate  Court  can  have."  We  think 
these  principles  are  applicable  to  the  case  before 
us,  and  that  it  would  be  an  affectation  of  research 
to  cite  the  long  line  of  cases,  English  and  Amer- 
ican, which  recognize  and  enforce  them.  In 
view  of  the  question  reserved  m  the  order  com- 
plained of,  and  the  fact  that  it  is  squarely  raised 
by  the  bank  on  its  appeal  from  the  decree  con- 
firming the  auditor's  report,  we  need  not  now 
consider  whether  it  has  an  equity  which  requires 
that  the  counsel  fees  shall  be  paid  by  the  success- 
ful litigation. 

The  learned  Court  below  might  have  appoint- 
ed a  master  or  an  auditor  to  report  on  the  ques- 
tion of  the  amount  of  allowance  proper  for  the 
services  rendered,  but  it  was  not  bound  to  do  so. 
It  might  have  derived  some  assistance  from  the 
report  of  a  master  or  auditor  on  the  question, 
but  it  would  have  been  advisory  and  in  no  sense 
conclusive.  Hence,  if  the  Court  was  willing  to 
hear  evidence  on  the  subject,  and  determine 
the  question  of  compensation  without  the  aid  of 
a  master,  there  could  be  no  insuperable  objec- 
tions to  its  doing  so.  Such  method  of  meeting 
and  disposing  of  the  question,  has,  at  least,  the 
merit,  or  advantage,  of  saving  expense  to  the 
estate.  There  was  a  hearing  by  the  Court,  at 
which  evidence  was  taken  in  reference  to  the 
value  of  the  professional  services  rendered  to 
the  estate,  and  an  opportunity  was  afforded  to 
the  appellant  to  introduce  evidence  in  reply. 
The  latter  refused  to  do  so,  saying  through  its 
counsel,  **  We  object  to  the  form  of  the  proceed- 
ings, and  it  will  be  incompetent  for  us  to  pro- 
duce witnesses."  The  learned  Court,  upon  the 
evidence  before  it,  and  the  knowledge  acquired 
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by  its  review,  upon  exceptions  to  the  master's 
reports,  of  the  cases  in  which  the  services  were 
rendered,  fixed  the  compensation  to  be  paid  for 
them.  In  view  of  the  principles  stated,  the 
nature  of  the  services,  and  the  benefits  derived 
from  them  by  the  estate,  we  cannot  say  the  allow- 
ance was  excessive  or  unreasonable. 

The  specifications  of  error  are  overruled. 

Judgment  affirmed,  and  appeal  dismissed  at 
the  costs  of  the  appellant.  w.  d.  n. 


if^rpijans'  Courts 


Jan.  1884,  137. 

Young's  Estate. 

Husband  and  ff^e^Tenamy  by  entireties — 
Words  to  consHiuU — Chose  in  action'^Sur* 
vivorship. 

A  tenancj  by  entireties  arises  whenever  an  estate  vests 
in  two  persons,  who  are,  when  the  estate  vests,  husband 
and  wife :  it  may  exist  in  personal  or  real  estate,  in  a 
chose  in  action  or  in  possession ;  upcn  the  death  of  either, 
the  survivor  talies  the  whole.  Words  which,  in  a  con 
veyance  to  unmarried  persons,  constitute  a  joint  tenancy, 
will  create  a  tenancy  by  entireties  in  a  conveyance  to 
husband  and  wife. 

Sur  petition  for  further  account. 

The  petitioner  was  the  son  of  decedent.  His 
mother  was  the  executrix.  The  petition  prayed 
for  an  account  of  one-half  of  a  mortgage  that 
was  assigned  to  petitioner's  father  and  mother, 
as  tenants  in  common. 

William  H,  Woodward^  for  petitioner. 

William  H,  Fox  and  David  Wallerstein^  for 
respondent. 

May  26,  1894  Hanna,  P.  J.  After  a  care- 
ful consideration  of  the  question  presented,  we 
think  it  is  very  clear  that  petitioner  has  no 
standing  in  this  Court,  and  Elizabeth  Young, 
widow  of  testator,  became  the  owner  by  right 
of  survivorship  of  the  mortgage  assigned  to  her 
and  her  husband  in  his  lifetime.  At  his  death 
it  formed  no  part  of  his  estate,  and  when  his 
widow,  as  executrix,  and  individually,  entered 
satisfaction  of  record,  it  was  simply  in  the  exer- 
cise of  her  own  right  to  receive  the  mortgage 
money  as  her  own  private  property. 

The  assignment  of  the  mortgage  is  to  husband 
and  wife  ''in  equal  moieties  or  half  parts  as 
tenants  in  common."  Thb  is  all  that  was  need- 
fill  to  say  to  indicate  the  intention  of  the  pax- 
ties,  viz.,  that  if  the  mortgage  was  paid  off  in 


the  lifetime  of  husband  and  wife,  each  was  en* 
titled  to  one-half  of  the  mortgage  debt.  And 
if  nothing  further  had  been  added,  in  all  prob- 
ability the  present  controversy  would  not  have- 
arisen.  But  the  scrivener,  out  of  abundant 
caution,  and  to  express  beyond  doubt  what  was 
in  the  mind  of  both  husband  and  wife,  added 
these  words:  "That  is  to  say,  one  full  equal 
moiety  or  half  part  unto  the  said  David  Young, 
his  heirs,  executors,  administrators  and  assigns,, 
and  the  remaining  one  full  equal  moiety  or  half 
part  thereof  unto  the  said  Catharine  Young,  her 
heirs,  executors,  administrators  and  assigns.'^ 
And  hence  it  is  contended  that  the  interest  of 
husband  and  wife  in  the  mortgage,  one-half 
each,  was  held  by  them  in  severalty,  and  upon 
the  death  of  either,  as  they  did  not  hold  by 
entireties,  the  doctrine  of  survivorship  will  not 
apply.  But  in  the  view  we  take,  these  words 
are  mere  surplusage,  and  add  nothing  to  that 
already  expressed  m  the  assignment.  The  mort- 
gage was  to  be  held  by  husband  and  wife,  in 
equal  shares,  as  tenants  in  common.  And  the 
legal  result  by  all  the  authorities  upon  the  sub- 
ject is,  that  they  held  the  mortgage,  a  chose  in 
action,  as  of  their  estate  by  entireties.  And 
upon  the  death  of  either,  prior  to  the  payment 
thereof,  the  survivor  takes  the  whole  by  right 
of  survivorship:  2  Black.  Com.,  182;  2  Kent, 
132;  Stuckey  r.  Keefe^s  Exec'rs,  26  Pa.  401. 
And  the  rule  is  applicable  to  both  real  and  per- 
sonal estate :  Gillan's  Exec'r  v.  Dixon,  65  Pa. 
395. 

In  Donnelly's  Est.,  7  C.  C.  196,  it  is  held, 
where  a  husband  and  wife  deposit  moneys  in 
a  saving  fund  in  their  joint  names,  they  hold 
by  entireties  and  not  by  moieties,  and  upon 
the  death  of  either  the  survivor  is  entitled  to 
the  deposit.  And  the  fact  that  the  husband, 
some  time  before  his  death,  gave  two  weeks' 
notice  of  his  intention  to  withdraw  the  money, 
does  not  divest  the  wife  of  her  right  of  survivor- 
ship. And  in  Bramberry's  Est.,  156  Pa.  628, 
it  is  again  held,  that  a  tenancy  by  entireties 
arises  whenever  an  estate  vests  in  two  persons, 
who  are,  at  the  time  when  the  estate  vests, 
husband  and  wife.  It  may  exist  in  personal  as 
well  as  real  property,  in  choses  in  action  as 
well  as  choses  in  possession.  And  words  which, 
in  a  conveyance  to  unmarried  persons,  consti- 
tute a  joint  tenancy,  will  create,  if  the  grantees 
are  hnsband  and  wife,  a  tenancy  by  entireties. 
As  the  one-half  interest  in  the  mortgage  became 
vested  in  the  widow,  as  above  stated,  and 
formed  no  part  of  the  assets  of  her  husband's 
estate,  no  reason  is  shown  for  directing  any 
further  account  by  his  executrix.  The  petition 
is  therefore  dismissed,  with  costs  to  be  paid  by 
petitioner.  f.  b.  n. 
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Krecker  v.  Shirey. 

Ecclesiastical  law  —  Jurisdiction  of  church 
Courts — Finality  of  decision  in  matters  of 
discipline — Church  property  —  Divided  con- 
gregation— Legislative  or  administrative  act 
— Evangelical  Association  of  North  America 
— Delegation  of  authority. 

The  organization  of  a  denominational  body  or  chnrch 
inTolves  the  adoption  of  both  a  creed  and  an  ecclesiasti- 
cal polity ;  abandonment  or  repudiation  of  either  consti- 
tutes secession  from  the  body  holding  said  creed  or  po- 
Hty. 

Where  the  constitution  of  a  church  provides  for  the 
fixing  of  a  place  of  meeting  from  time  to  time  by  a  cer- 
tain body,  the  act  of  fixing  the  meeting  is  a  matter  of  ad- 
ministration and  not  of  legislation,  and  the  power  to 
perform  said  act  may  be  delegated. 

The  title  to  the  corporate  property  of  a  congregation 
which  is  divided,  is  in  that  part  of  the  congregation  which 
is  in  harmony  with  its  own  laws,  usages  and  customs  as 
accepted  by  the  body  before  the  division  took  place,  and 
whidi  adheres  to  the  regular  organization. 

A  congregation  connected  with  any  denomination 
must  submit  to  the  system  of  discipline  peculiar  to  the 
body  with  which  it  is  connected,  irrespective  of  the  views 
of  the  majority  of  the  congregsuion  itself. 

Upon  questions  of  discipline,  as  well  as  of  faith,  the 
decisions  of  the  ecclesiastical  courts  are  ordinarily  final, 
and  will  be  respected  and  enforced  by  Courts  of  law. 

The  Discipline  of  the  Evangelical  Association  of  North 
America  provided  that  a  general  conference  should  meet 
once  every  four  years,  and  that  each  said  conference 
should  fix  the  place  of  meeting  of  the  next  conference, 
but,  should  it  fail  to  do  so,  the  oldest  of  the  annual  con- 
ferences (subordinate  bodies)  should  fix  the  place.  The 
conference  of  1889  adjourned,  after  referring  the  ques- 
tion of  the  next  place  of  meeting  to  the  Board  of  Publi- 
cation, a  corporation  connected  with  the  Association. 
The  Board  appointed  I.  as  the  place  of  meeting  for  189 1. 
The  oldest  annual  conference,  that  of  E.,  then  appointed 
P.  as  the  place  of  meeting.  A  large  body  assembled  at 
I.,  a  smaller  one  at  P.,  in  189 1.  In  December,  1889, 
B.,  the  bishop  within  whose  jurisdiction  was  the  annual 
conference  of  E.,  was  suspended  by  a  trial  conference 
which,  under  the  laws  of  the  Association,  had  power  of 
suspension  until  the  whole  matter  should  be  passed  upon 
by  the  general  conference.  In  February,  I091,  a  major- 
i^  of  the  members  of  the  annual  conference  of  E.  met 
at  the  appointed  place,  and  refused  to  allow  B.  to  take 
part  in  the  meeting.  B.,  and  some  members  who  ad- 
hered to  him,  met  in  another  place.  The  majority  body 
assigned  one  S.  as  pastor  of  a  certain  church  at  R.,  con* 


nected  with  the  body  and  within  the  conference.  The 
B.  body  assigned  to  the  same  place  one  K.  In  October, 
1891,  the  conference,  meeting  at  I.,  recognized  die  pro- 
ceedings of  the  B.  body  as  those  of  the  regular  annual 
conference,  while  the  body  meeting  at  P.  recognised  the 
meeting  from  which  B.  had  been  excluded.  In  the 
meantime  S.  had  been  admitted  to  and  K.  excluded  from 
the  R.  church.  On  a  bill  being  filed  by  K.  and  his  ad- 
herents : 

ffeldf  I.  The  general  conference  which  met  at  I.,  in 
1891,  was  the  regular  successor  of  that  of  1887,  and  was 
the  general  conference  of  the  Evangelical  Association; 
and. the  annual  conferences,  congregations  and  church 
members  adhering  to  it,  constituted  £e  Evangelical  As- 
sociation, while  the  adherents  of  the  P.  body  had  become 
by  their  own  act  a  hostile  and  independent  organiza- 
tion. 

2.  The  property  which,  prior  to  1 89 1,  belonged  to  the 
Evangelical  Association,  belonged  after  that  time  to  those 
who  still  constituted  the  association. 

3.  The  assignment  of  K.  to  the  R.  church  was  made 
by  a  provisional  body  of  adherents  without  ecclesiastical 
authority,  and  gave  him  no  titie;  but  the  subsequent  rati- 
fication of  the  assignment  by  the  general  conference  gave 
him  a  title  good  from  that  date. 

4.  The  assignment  of  S.  was  by  an  illegally  organized 
body,  and  gave  him  no  titie,  notwithstancOng  his  recep- 
tion by  the  majority  of  the  members  and  officers  of  R. 
church. 

Appeal  of  Augustus  Krecker  and  others, 
plaintiffs,  from  the  decree  of  the  Common  Pleas 
of  Berks  County,  in  a  suit  in  equity  brought  by 
them  against  Jonas  H.  Shirey  and  others. 

The  bill  in  this  case  set  up  the  existence  for 
over  ninety  years  of  an  unincorporated  religious 
association,  known  as  the  Evangelical  Associa- 
tion of  North  America,  governed  by  a  fundamen- 
tal law  known  as  the  Discipline ;  that  by  the  said 
Discipline  the  countries  in  which  the  said  asso- 
ciation existed  was  divided  into  twenty-five  an- 
nual conference  districts,  that  said  conferences 
were  deliberative  bodies  meeting  annually^  com- 
posed of  all  the  itinerant  preachers  of  the  de- 
nomination, and  those  who  had  traveled  and 
by  ordination  stand  in  full  connection  with  the 
ministry  of  the  association,  each  of  the  said 
conferences  comprising  many  organized 
churches,  some  of  which  were  incorporated,  and 
all  of  the  said  conferences  were  subordinate  to 
the  general  conference. 

That  under  the  fundamental  law  or  di  scipline 
there  was  a  quadrennial  conference  of  the  whole 
association,  composed  of  one  member  for  every 
fourteen  or  a  surplus  of  more  than  seven  mem- 
bers of  each  annual  conference,  who  were  elected 
from  among  the  elders  by  a  majority  of  members 
of  the  said  annual  conference,  and  also  cer- 
tain ofl&cers  of  the  association,  including  the 
bishops,  the  said  quadrennial  conference  being 
known  as  the  general  conference,  and  consti- 
tuted by  the  fundamental  law,  "The  Supreme 
Court  of  Law  in  the  Church." 

That  the  ministers  of  the  said  association  were 
divided  into  orders  of  bishops,  elders  and  dea- 
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cons,  the  members  of  which  orders  must  possess 
certain  qualifications  and  have  certain  duties  to 
perform. 

That  the  '*  ImmanuePs  Church  of  the  Evan- 
gelical Association  of  the  City  of  Reading,  in 
the  County  of  Berks,"  composed  of  members  of 
the  said  religious  association,  was  a  corporation 
the  charter  whereof  provided  for  the  election  of 
seven  trustees,  in  whom  the  estate  of  the  church 
was  vested,  and  provided  that  the  corporation 
should  be  subject  to  the  fundamental  law  or  dis- 
cipline. 

That  by  deed  dated  May  31st,  1884,  certain 
property,  being  the  property  in  question,  was 
conveyed  to  the  officers  of  the  said  corporation 
*'  in  trust,  to  be  kept,  used  and  maintained  as  a 
place  of  divine  worship  by  the  ministry  and 
membership  of  the  Evangelical  Association  of 
North  America,  with  power  to  dispose  of  and 
convey  the  same,  subject  to  the  discipline,  usage 
and  ministerial  appointments  of  said  church  or 
association,  as  from  time  to  time  authorized  and 
declared  by  the  general  conference  of  said  asso- 
ciation and  the  annual  conference  in  whose 
bounds  the  said  premises  are  situate." 

That  the  said  church  was  situate  in  the  East 
Pennsylvania  conference,  which,  during  the  year 
1 89 1,  was  under  the  charge  of  Thomas  Bow- 
man, a  duly  elected  bishop  of  the  said  associa- 
tion. 

That,  under  the  fundamental  law  and  disci- 
pline, the  bishop,  at  the  annual  conference,  and 
the  presiding  elders  should,  at  a  meeting  of  the 
conference,  assign  the  preachers  their  respective 
fields  of  labor,  and  that,  at  the  meeting  of  the 
East  Pennsylvania  conference,  held  in  March, 
1891,  the  said  Thomas  Bowman,  bishop,  and  the 
presiding  elders  assigned  Augustus  Krecker,  one 
of  the  plaintiffs,  to  the  said  church,  to  which 
church  he  had  been  duly  assigned  for  the  pre- 
ceding year,  and  in  which,  at  the  time  of  his 
re-assignment,  he  was  lawfully  exercising  the 
rights  of  pastor. 

That,  upon  the  re-assignment  of  the  said 
Augustus  Krecker,  the  defendants,  with  many 
others,  conspired  together  for  the  purpose  of 
preventing  him  from  acting  as  pastor  of  the  said 
church,  and  procured  a  majority  of  the  trustees 
to  adopt  a  resolution  excluding  him,  and  pro- 
viding that  Jonas  H.  Shirey,  one  of  the  defen- 
dants, should  be  recognized  as  pastor,  and  on 
the  8th  day  of  March,  189 1,  actually  and  forci- 
bly prevented  the  said  Augustus  Krecker  from 
going  into  the  pulpit. 

That,  on  the  first  day  of  October,  1891,  the 
general  conference  of  the  said  association  met 
at  the  city  of  Indianapolis  in  regular  and  stated 
quadrennial  sessions,  and  the  matter  bemg 
brought  before  the  said  general  conference  and 
regularly  examined,  it  was  adjudged  and  decided 


that  the  assignment  of  the  said  Augustus  Krecker 
to  said  church  was  regular,  and  was  the  only 
regular  and  valid  assignment. 

That  on  the  13th  day  of  November,  1891, 
after  the  decision  of  the  general  conference,  the 
said  Augustus  Krecker  notified  the  said  Jonas 
H.  Shirey  and  the  other  defendants  of  the  said 
decision,  and  demanded  admission  to  the  said 
church,  which  was  refused. 

The  bill  prayed — 

First.  For  an  injunction  restraining  the  de- 
fendants from  excluding  the  said  Augustus 
Krecker  from  the  exercise  of  his  rights  as  pastor. 

Second,  That  the  defendants  iaight  be  en- 
joined from  time  to  time  to  adAit  to  the  pas- 
toral rights  of  the  said  church,  whomsoever  the 
bishop  elected  by  the  general  conference,  who, 
with  the  assistance  of  the  presiding  elders  and 
in  accordance  with  the  discipline,  assigned  to 
the  said  church. 

Third.  That  the  trustees  who  passed  the 
revolutionary  resolution  aforesaid  might  be  de- 
posed, and  an  election  to  fill  the  vacancies  thus 
created  be  ordered.* 

Fourth.  General  relief. 

The  defendants  in  their  answer  admitted  the 
existence  of  the  religious  association  as  stated  in 
the  bill,  but  denied  that  it  is  similar  to  that  of 
the  Episcopal  form  of  church  government,  and 
averred  that  by  the  discipline  the  powers  of  the 
bishops  are  restricted,  and  that  they  have  only 
such  powers  as  are  conferred  by  the  discipline, 
and  declared  that  each  local  society  is  in  subor- 
dination to  the  general  organization  only  to  the 
extent  expressly  determined  by  the  discipline. 
They  admitted  that  the  association  was,  under 
the  fundamental  law,  divided  into  annual  con- 
ference districts,  as  alleged,  but  they  deny  that 
the  annual  conferences  are  subordinate  to  the 
general  conference  to  such  extent  as  to  make  the 
control  of  the  latter  over  the  former  absolute. 
They  declared  that  the  general  conference  pos- 
sesses only  the  authority  given  to  it  by  the  dis- 
cipline. 

They  admitted  that  the  general  conference 
was  constituted  as  averred  in  the  bill,  but  de- 
clared that  its  powers  were  limited  in  the  disci- 
pline to  decide  upon  the  legality  of  acts  of 
annual  conferences,  and  upon  such  cases  as  may 
arise  between  annual  conferences,  and  such  as 
may  arise  between  any  incorporated  society  and 
its  officers  or  any  annual  conference,  and  that  it 
had  no  power  to  decide,  except  in  such  cases  as 
are  lawfully  brought  before  it. 

They  admitted  that  the  ministers  of  the  asso- 
ciation were  divided  into  orders,  as  alleged  in 
the  bill,  but  they  denied  that  there  is  in  the 
church  an  order  of  bishops,  and  declared  that 
the  bishop  held  a  mere  office,  not  being  ordained 
as  deacons  and  elders  are. 
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They  admitted  the  organization  of  Imman 
ucl's  Church  as  alleged  in  the  bill,  but  denied 
that  it  was  a  corporation^  the  charter  and  decree 
not  having  been  recorded.  They  admitted  the 
conveyance  of  the  church  property  to  trustees 
in  trust  for  the  ministry  and  membership  of  the 
association. 

They  admitted  that  the  church  property  was 
situated  in  the  East  Pennsylvania  conference 
district,  as  alleged,  and  that  Thomas  Bowman 
had  been  bishop,  but  denied  that  the  East  Penn- 
sylvania conference  was,  during  any  part  of  the 
year  1891,  in  charge  of  the  said  Thomas  Bow- 
man. They  declared  that  he  had  been  pre- 
viously tried  in  accordance  with  the  discipline 
and  on  the  7th  of  March,  1881,  found  guilty  of 
immoral  conduct  and  suspended ;  and  they  set 
out  in  detail  the  proceedings  which  ended  in  his 
suspension. 

They  denied  that  under  the  discipline  the 
bishop  and  the  presiding  elders  should  assign  the 
preachers,  but  declared  that  it  is  the  president 
and  presiding  elders  of  the  annual  conference 
who  should  make  the  assignments,  and  they  de- 
clared that  at  the  meeting  of  the  East  Pennsyl- 
vania conference,  held  in  February,  1891,  the 
said  Jonas  H.  Shirey,  one  of  the  defendants,  was 
assigned  to  the  Immanuel  Church ;  that,  at  the 
regular  annual  session  of  the  said  conference  for 
the  year  1891,  there  being  no  bishop  present, 
the  said  Thomas  Bowman  having  been  so  sus- 
pended, the  said  conference  elected  Presiding 
Elder  C.  S.  Haman  as  president ;  that  twenty- 
one  members  of  the  said  conference,  including 
the  said  Augustus  Krecker,  seceded  therefrom 
and  with  the  said  Thomas  Bowman  as  presiding 
officer  held  a  pretended  conference,  at  which 
there  was  not  one  presiding  elder;  that  the  said 
regular  annual  conference  transacted  the  busi- 
ness and  functions  belonging  to  it,  and  that,  in 
accordance  with  the  discipline,  the  president 
thereof  and  the  presiding  elders  assigned  the 
preachers  their  respective  fields  of  labor,  and 
assigned  the  said  Jonas  H.  Shirey  to  the  pastor- 
ate of  Immanuers  Church  aforesaid.  They  de- 
nied that  the  assembly  presided  over  by  the  said 
Thomas  Bowman  was  the  regular  East  Pennsyl- 
vania conference.  They  declared  that  they  have 
no  information  otherwise  than  from  the  bill  of 
the  pretended  appointment  by  the  said  Thomas 
Bowman  of  Augustus  Krecker  to  the  said  church, 
and  averred  that  such  assignment,  if  made,  was 
illegal. 

They  admitted  that  they  excluded  the  said 
Augustus  Krecker  from  the  said  church.  They 
alleged  that  about  two-thirds  of  the  members  of 
said  Immanuers  Church  and  a  majority  of  the 
trustees  adhered  to  the  conference  at  which  the 
said  Jonas  H.  Shirey  was  appointed,  and  repudi- 
ated that  at  which  the  said  Augustus  Krecker  was 


appointed,  and  that  the  exclusion  of  the  latter  was 
in  accordance  with  the  discipline  and  the  pro- 
visions of  the  said  deed  of  conveyance. 

They  denied  that  the  conference  held  at  In- 
dianapolis was  the  legal  conference  of  the  asso- 
ciation, but  averred  that  the  legal  conference 
was  held  at  Philadelphia,  on  October  ist,  1891, 
at  which  general  conference  the  assignment  of 
Jonas  H.  Shirey  to  the  said  church  was  adjudged 
valid ;  that  under  the  discipline  it  was  provided 
that  the  time  and  place  for  the  meeting  of  the 
general  conference  shall  be  appointed  by  the 
bishops,  with  the  consent  of  the  majority  of  the 
conference;  that  if  no  bishop  be  present  the 
general  conference  shall  do  it  by  a  majority  of 
votes,  or  the  oldest  annual  conference ;  that  at 
the  meeting  of  the  general  conference,  in  1887, 
the  bishops  and  the  majority  of  the  conference 
appointed  the  time,  but  left  the  selection  of  a 
place  to  the  Board  of  Publication ;  and  averred 
that  the  general  conference  had  no  right  to  del- 
egate the  appointment  of  a  place  to  such  board, 
because,  under  the  discipline,  upon  the  failure 
of  the  conference  to  appoint  it,  the  appoint- 
ment devolves  upon  the  oldest  annual  confer- 
ence ;  that  the  East  Pennsylvania  conference  as 
such  oldest  annual  conference,  on  the  26th  of 
February,  1891,  fixed  Philadelphia  as  the  place 
for  the  meeting  of  the  general  conference,  of 
which  fact  a  notice  was  sent  to  all  the  confer- 
ences except  the  Texas  conference,  whose  meet- 
ing had  already  been  held,  but  a  notice  was  sent 
to  the  delegate  elected  by  that  conference  to  the 
general  conference;  that  the  general  conference 
convened  in  Philadelphia  and  confirmed  the 
trial  and  sentence  of  Thomas  Bowman.  They 
denied  that  the  general  conference  had  any  juris- 
diction over  the  appointment  of  preachers. 
They  admitted  that,  on  the  13th  of  November, 
1 89 1,  Jonas  H.  Shirey  and  the  other  defendants 
were  notified  of  the  decision  of  the  Indianapolis 
conference,  and  that  they  disregarded  the  same, 
as  averred  in  the  bill. 

They  averred  that  they  and  those  with  whom 
they  are  associated  have  for  a  long  period  formed 
the  religious  society  known  •  as  the  Evangelical 
Association  of  North  America,  governed  in  ac- 
cordance with  the  Book  of  Discipline;  that  some 
years  since  the  plaintiffs  and  those  with  whom 
they  adhere  attempted  fundamentally  to  change 
the  system  of  government  of  the  said  associa- 
tion ;  that  the  defendants  and  those  with  whom 
they  are  united  constituting  an  overwhelming  ma- 
jority of  the  East  Pennsylvania  conference  and 
seven  other  annual  conferences,  and  a  numerous 
minority  in  all  the  other  American  conferences 
oppose  those  efforts,  whereupon  the  plaintiffs  and 
their  associates  formed  among  themselves  a  re- 
ligious association  under  the  system  of  govern- 
ment which  they  had  attempted  to  force  upon 
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the  Evangelical  Association  of  North  America, 
and,  aided  by  J.  J.  Esher  and  Thomas  Bowman, 
fedsely  claiming  to  act  as  bishops  when  in  fact 
they  had  been  suspended,  caused  to  be  held  a 
general  conference  of  the  new  association  at  In- 
dianapolis ;  that  they  procured  a  majority  of  the 
members  of  certain  annual  conferences  to  ac- 
cept this  new  organization  and  send  delegates  to 
Indianapolis;  that  by  arbitrary  suspension  on 
the  part  of  one  of  the  pretended  bishops  of  a 
suflficient  number  of  ministers,  they  procured  an 
apparent  majority  of  said  conference  to  adhere 
to  them,  and  having  procured  an  apparent  ma- 
jority of  the  annual  conferences  except  those 
mentioned  in  the  answer,  caused  conferences  to 
be  called  within  the  limits  of  the  said  excepted 
annual  conference,  saving  only  Pittsburgh  and 
Central  Pennsylvania  conferences ;  that  the  said 
conferences  so  created  elected  delegates  to  the 
Indianapolis  general  conference,  which,  by  reso- 
lution, pretended  to  expel  from  the  Evangelical 
Association  all  members  who  refused  to  send  dele- 
gates to  the  new  organization,  and  that  said 
conduct  was  illegal. 

The  matter  was  referred  to  Louis  Richards, 
Esq.,  as  examiner  and  master,  who,  afler  finding 
the  facts,  which  sufficiently  appear  by  the  opinion 
of  the  Supreme  Court,  reported  the  following 
conclusions  of  law :  (i)  The  trial  of  Bishop 
Bowman  by  the  trial  conference  in  1890  was 
legal,  and  the  sentence  of  suspension  pronounced 
on  him  operative  until  the  matter  was  disposed 
of  by  the  succeeding  general  conference.  (2) 
The  previous  examination  of  Bishop  Bowman  by 
three  elders  was  wholly  invalid  as  a  disciplinary 
proceeding,  and  even  if  regularly  conducted 
could  constitute  no  bar  to  a  subsequent  examin- 
ation and  trial  upon  the  same  charges.  (3)  The 
East  Pennsylvania  annual  conference  of  189 1, 
presided  over  by  the  Rev.  C.  S.  Haman,  was 
the  only  lawful  and  regular  East  Pennsylvania 
conference,  and  its  ministerial  appointments 
were  regular  and  valid,  and  therefore  Jonas  R. 
Shirey  was  the  only  lawfully  appointed  minister 
of  the  Immanuel  Church,  Reading,  for  the  con- 
ference year.  (4)  The  action  of  the  defendants 
in  excluding  Augustus  Krecker  from  the  charge 
of  the  church  was  lawful  and  justifiable.  (5) 
The  assemblage  at  Indianapolis  in  October,  1 89 1 , 
was  not  the  lawful  general  conference  of  the 
Evangelical  Association,  because  the  place  for 
holding  the  same  was  not  fixed  in  accordance 
with  the  provisions  of  the  discipline,  which  were 
to  the  effect  that  if  not  fixed  by  the  general 
conference  it  should  be  by  the  oldest  annual 
conference,  the  master  holding  that  the  general 
conference  had  no  right  to  delegate  the  power 
of  selection  to  the  Board  of  Publication,  by 
which  in  fact  the  place  of  meeting  had  been  de- 
termined.    (6)  The  assemblage  at  Philadelphia 


in  October,  1891,  was  not  a  lawful  conference, 
because  there  was  not  then  present  a  constitu- 
tional quorum  as  fixed  by  the  discipline.  (7) 
If  the  Indianapolis  assemblage  was  the  lawful 
general  conference  its  judgment  upon  the  matter 
of  Bishop  Bowman  was  invalid  because  rendered 
in  its  legislative  capacity  and  not  as  the  Supreme 
Court  of  the  Church  in  accordance  with  the  re- 
quirements of  the  discipline  and  of  common 
law,  and  equally  invalid  was  its  action  in  affirm- 
ing the  appointments  of  the  minority  East  Penn- 
sylvania  annual  conference  presided  over  by 
Bowman,  who  had  been  legally  suspended  untU 
the  next  general  conference,  '* which  shall  then 
determine  the  whole  matter:"  Section  125  of 
the  discipline ;  and,  whereas  Section  75  of  the 
discipline  required  all  appeals  to  be  tried  by  a 
committee  of  nine,  the  conference  had  simpfy 
declared  that  there  were  no  charges  against 
Bishop  Bowman,  and  adopted  the  report  of  a 
committee  of  fifteen  which,  apparently  without 
evidence  before  it,  or  the  presentation  of  the 
case  of  the  accusers,  confirmed  the  views  of  the 
bishop  in  every  particular.  (8)  That  the  trust 
under  which  the  property  in  question  was  held 
was  valid,  and  that  the  trustees  or  lay  members 
of  the  church  were  not  authorized  by  the  Act  of 
April  26,  1855,  to  decide  whether  any  particular 
preacher  assigned  to  the  pastorate  charge  should 
be  received  or  rejected  by  the  congregation. 

The  master  recommended  a  decree  dismiss- 
ing the  bill  at  the  costs  of  the  plaintiffs.  Excep- 
tions were  filed  by  both  sides.  The  decree 
recommended  was  adopted  by  the  Court  m  an 
opinion  delivered  byENDUCH,  J. 

The  plaintiffs  took  this  appeal,  and  filed  forty- 
one  assignments  of  error,  the  material  effect  of 
which  sufficiently  appears  by  the  arguments  and 
the  opinion  of  the  Supreme  Court. 

Cyrus  G,  Derr  and  Edward  Harvey  (with 
them  Augustus  S.  Sassaman,  Ritchie  and 
Esher)^  for  appellants. 

The  conference  of  1887  had  power  to  refer  to 
the  Board  of  Publication  the  selection  of  the 
place  for  the  session  of  1891. 

State  V.  Esher,  6  Ohio  Cir.  Ct.  Rep.,  312. 
Auracher  v.  Yeiger,  25  Chic.  Leg.  N.,  197. 
Schweicker  v.  Husser,  44  IlL  App.  566 ;  146 IVL  399, 

The  act  of  selection  was  not  one  of  a  dis- 
tinctively legislative  character,  and  hence  could 
be  performed  by  deputy,  and  even  if  regarded  as 
legislative  it  was  of  a  class  which  by  legislative 
action  may  be  performed  by  subordinate  agen- 
cies. 

The  discipline  is  a  constitution,  and  as  such 
is  not  to  receive  a  technical  construction  like  a 
common  law  instrument  or  a  statute,  and  its 
commands  as  to  the  time  or  manner  of  perform- 
ing an  act  are  to  be  treated  as  merely  directory, 
whenever  it  is  not  said  that  the  act  shall  be  par- 
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fonned  at  the  time  and  in  the  manner  prescribed 
and  no  other. 

Com'th  V.  Clark,  7  W.  &  S.  133. 

Schlichter  v.  Keiter,  156  Pa.  119. 

Miller  v.  State,  3  Ohio,  476. 

Kilgore  v.  Magee,  4  Norris,  401. 

Huston  V,  Clark,  112  HI.  344. 

Bladen  v,  Fhila.,  60  Pa.  464. 

Pittsburgh  v,  Coursin,  74  Id.  400. 
The  action  of  the  conference  of  1887  was  a 
construction  of  its  own  disciplinary  powers  in  a 
manner  and  upon  a  matter  that  is  conclusive  of 
the  civil  Courts.  The  place  of  meeting  is  purely 
an  ecclesiastical  matter  over  which  the  associa- 
tion through  its  lawfully  constituted  authorities 
has  supreme  control ;  it  concerns  the  association 
only,  and  as  a  matter  of  internal  polity  upon 
such  subject  the  decision  of  church  tribunals  are 
final. 

Schmeiker  v.  Husser,  supra, 
Schlichter  v,  Keiter,  sufra, 
Watson  V,  Jones,  13  Wall.  679. 
Smith  V,  Swoimstedt,  16  How.  308. 

The  action  of  the  Board  of  Publication  in  fix- 
ing the  place  was  lawful,  and  even  if  the  act  were 
participated  in  by  Bowman  and  Esher  during  a 
valid  suspension,  that  would  not  invalidate  the 
act,  which  was  that  of  de  facta  if  not  dejure  ofl5- 
cers  and  cannot  be  impeached  collaterally,  or 
ignored)  public  interests  depending  on  its  valid- 
ity.     . 

Scadding  v,  Lorant,  5  E.  L.  &  Eq.  16. 

The  mere  suspension  of  the  bishops  did  not 
oust  them  from  membership  of  the  Board  of 
Publication ;  that  board  was  an  Ohio  corpora- 
tion, ouster  could  be  pronounced  only  upon 
quo  warranto  proceedings  by  the  State  of  Ohio. 

Doremus  v.  Dutch  Ref.  Ch.,  3  N.  J.  Eq.  332. 
Sampsel  v.  Esher,  26  ^^eek.  L.  Bui.  162. 

A  Court  of  equity  cannot  inquire  collaterally 
into  the  validity  of  tenure  of  office  of  a  member 
of  a  foreign  corporation. 

In  re  Sawyer,  124  U.  S.  200. 
Hagner  v.  Heybeiger,  7  W.  &  S.  104. 

The  decision  of  the  Indianapolis  conference 
upon  the  suspension  of  the  bishops  is  final  and 
binding  upon  the  civil  Courts.  That  being  the 
case,  the  annual  conference  presided  over  by 
Bowman  was  authorized  to  appoint  the  plaintiff 
Krecker,  and  he  having  been  appointed  he  could 
not  be  lawfully  excluded  by  a  majority  of  the 
congregation  y  notwithstanding  the  Act  of  April 
26,  1855. 

Appeal  of  First  Meth.  Prot  Church,  16  Weekly 
NoTBS,  245. 

George  T.  Baer  and  Jefferson  Snyder^   for 
appellees. 
The  body  presided  over  by  Haman  was  the 


legal  annual  conference  of  East  Pennsylvania, 
and  not  that  presided  over  by  Bowman.  The 
discipline  fixed  no  number  for  a  quorum,  the 
general  rule  therefore  applies  in  that  a  majority 
of  all  members  present  in  obedience  to  the  call 
constitute  a  quorum. 

St.  Mary's  Church  Case,  7  S.  &  R.  517. 
Craig  V.  First  Presb.  Church,  %&  Pa.  42. 
Com'th  V.  Green,  4  Whart  598. 
Pres.  Cong,  v,  Johnston,  i  W.  &  S.  38. 

The  action  of  the  Indianapolis  conference, 
assuming  it  to  be  the  legal  one,  did  not  consti- 
tute the  Bowman  body  a  lawful  annual  confer- 
ence. The  decree  of  a  church  judicatory  is 
binding  only  when  it  is  affirmatively  shown  that 
it  has  acted  within  the  scope  of  its  authority, 
and  has  observed  its  own  organic  rules. 

Kerr's  Appeal,  89  Pa.  112. 
McGinnis  v,  Watson,  41  Id.  14. 
Sutter  V,  Trustees,  42  Id.  512. 
McAuley's  Appeal,  77  Id.  397. 

And  the  proceedings  may  be  inquired  into 
and  examined  to  see  if  they  have  been  kept 
within  proper  bounds  and  proceeded  with  duly 
according  to  rule. 

Williamson  v.  Berry,  8  How.  495. 
Thompson  v.  Whitman,  18  Wall.  467. 
Kilboum  v,  Thompson,  103  U.  S.  168. 
Schlichter  v,  Keiter,  156  Pa.  137. 

Here  the  Indianapolis  conference  did  not  pro- 
ceed regularly  to  overrule  the  trial  conference  as 
to  the  suspension  of  the  bishops,  and  the  general 
conference  has  no  authority  to  declare  the  Bow- 
man body  the  legal  annual  conference.  It  can 
declare  judgment  "only  in  such  cases  as  are  law- 
fully brought  before  it  for  adjudication,"  §  74 
of  the  discipline.  Its  proceeding  was  not  there- 
fore judicial,  but  if  regarded  as  judicial  its 
action  in  exscinding  the  annual  conference  of 
East  Pennsylvania  was  illegal,  the  exscinded  per- 
sons not  having  been  given  a  hearing. 

Hofiinan's  Bed.  Law,  276. 
Com'th  V.  Green,  supra, 
O'Hara  v.  Stack,  90  Pa.  490. 
McAuley's  Appeal,  77  Id.  397. 
Kerr's  Appeal,  89  Id.  97. 
Jones  V,  State,  44  N.  W.  Rep.  658. 
Smith  V,  Nelson,  18  Vt.  202. 

The  Indianapolis  body  was  not  the  legal  gen- 
eral conference  owing  to  the  invalidity  of  its 
call.  The  general  conference  of  1887  had  no 
right  to  delegate  to  the  Board  of  Publication  the 
power  to  select  a  place  of  meeting.  With  the 
adjournment  sine  die  the  power  of  the  confer- 
ence of  189 1  died,  and  hence  the  power  of  its 
delegate,  as  the  conference  could  not  delegate  a 
power  to  survive  its  own.  Besides  this,  the  con- 
ference itself  has  but  a  delegated  power,  and 
delegatus  non  potest  delegari.    This  is  not  a  case 

in  which  the  delegation  of  the  right  ^PkffiPf  191 
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can  be  sustained  on  the  ground  of  necessity,  for 
the  discipline  itself  provided  for  an  agency  to 
appoint,  should  the  conference  fail  to  fulfil  its 
duty  in  that  respect. 

Hawley  v,  James,  5  Paige,  318. 
In  re  Speight,  22  Ci.  Div.  727. 

The  trust  in  the  deed  to  the  Immanuel  Church 
is  void.  The  title  to  the  property  is  vested  in 
the  Pennsylvania  corporation.  The  effect  of  the 
trust,  which  is  without  consideration,  if  sustained, 
would  be  to  turn  over  the  control  of  the  prop- 
erty to  a  general  denomination,  composed  partly 
of  foreigners,  in  other  words  to  transfer  to  per- 
sons not  citizens  of  this  Commonwealth,  the 
control  and  use  of  the  property  of  a  corporate 
society  whose  membership  is  limited  by  the  Act 
of  1840  to  citizens  of  this  Commonwealth.  This 
cannot  be  done  under  the  laws  of  Pennsyl- 
vania. 

Methodist  Ch.  v.  Remington,  i  Watts,  218. 
Price  V,  Maxwell,  28  Pa.  35. 
Act  of  April  26,  1855,  P.  L.  329. 

The  majority  of  a  congregation  must  be  per- 
mitted to  determine  for  themselves  where  they 
will  go  when  a  denomination  divides  on  matters 
not  relating  to  faith  or  worship. 

Trustees'of  Lutheran  Cong.z/.  St.  Michael's  Ch.,  48 

Pa.  20. 
Methodist  Ch.  v.  Remington,  supra, 
Presby.  Cong.  v.  Johnston,  i  W.  &  S.  40. 

October  i,  1894.  Williams,  J.  The  legal 
questions  involved  in  this  case  are  interesting 
and  important,  but  they  are  no  longer  open  in 
this  State.  The  labor  which  it  has  been  neces- 
sary to  expend  upon  the  case  in  the  Court  below 
and  in  this  Court  has  been  over  the  facts,  and 
the  inferences  that  ought  to  be  drawn  from  them. 
This  labor  is  made  no  less  burdensome  by  the 
character  of  the  facts  to  be  passed  upon.  The 
conduct  of  the  parties  and  their  sympathizers  on 
both  sides  seems  to  have  been  hasty,  uncharita- 
ble and  ill-tempered.  It  affords  a  travesty, 
rather  than  an  illustration,  of  the  precepts  of  the 
religion  of  peace  for  the  support  and  diffusion  of 
which  the  church  was  organized,  and  the  parties 
on  both  sides  profess  to  have  devoted  their  en- 
ergies and  their  lives.  But  our  concern  is  with 
the  legal  aspects  of  the  case  presented  to  us,  and 
to  them  we  turn,  leaving  the  moral  side  of  the 
controversy  to  the  consciences  of  the  combat- 
ants. 

The  Evangelical  Association  of  North  Amer- 
ica is  a  religious  body  that  had  its  origin  early 
in  the  present  century.  Its  history  presents  a 
rapid  growth  and  a  career  of  usefulness.  Its 
statistics  for  the  year  1891  showed  a  member- 
ship of  about  one  hundred  and  fifly  thousand. 
These  were  gathered  into  more  than  two  thou- 


sand churches,  and  under  the  pastoral  care  of 
about  twelve  hundred  and  fifty  preachers.  Its 
ecclesiastical  organization  rests  on  the  individ- 
ual church  or  congregation.  A  convenient 
number  of  these  form  a  quarterly  conference, 
the  sessions  of  which  are  presided  over  by  a  pre- 
siding elder.  Several  quarterly  conferencts 
grouped  together  by  the  action  of  the  general 
conference  form  an  annual  conference,  of  which 
there  were  twenty-five  in  existence  in  1891. 
The  annual  conferences  elect  delegates,  accord- 
ing  to  a  ratio  previously  fixed  upon,  to  repre- 
sent them  in  the  general  conference  which  meets 
once  in  four  years,  and  which  is  the  highest 
body  legislative  and  judicial,  in  the  denomina- 
tion. 

The  bishops,  of  whom  there  were  three  in 
1 89 1,  and  certain  executive  officers,  are  ex  oflS- 
cio  members  of  the  general  conference.  The 
powers  of  this  body  are  defined  by  the  Book  of 
Discipline.  Paragraph  74,  page  57,  declares  it 
to  be  "the  Supreme  Court  of  Law  in  the 
Church."  It  has  appellate  jurisdiction  of  cases 
heard  in  the  lower  church  tribunals  and  original 
jurisdiction  over  all  controversies  to  which  the 
annual  conferences  are  parties,  or  that  affect  the 
legality  or  regularity  of  their  action.  It  has 
jurisdiction  over  the  bishops  to  try,  suspend,  de- 
pose, and  expel  them. 

Paragraph  73,  page  56,  declares  it  to  be  the 
supreme  legislative  body  in  the  church,  subject, 
however,  to  two  limitations  upon  its  power.  It 
can  not  disturb  the  articles  of  faith.  It  can  not 
abandon  the  itinerancy  or  change  the  forms  of 
church  discipline.  It  also  possesses  general  ad- 
ministrative powers  which  are  recognized  in  sev- 
eral paragraphs  of  the  Book  of  Discipline,  among 
which  are  Nos.  72,  73,  76  and  93.  It  fixes  the 
number  of  bishops  needed,  elects  them,  and  di- 
rects and  supervises  their  work.  It  organizes, 
and  fixes  the  boundaries,  and  names,  of  the  an- 
nual conferences.  It  conducts  through  boards 
and  committees,  the  publication  and  missionary 
enterprises  of  the  denomination. 

In  1887,  this  denominational  body  with  all  its 
religious  and  ecclesiastical  machinery  was  in 
harmonious  and  successful  operation.  Its  gen- 
eral conference  was  in  session  in  Buffalo,  N.  Y., 
and  the  several  annual  conferences  were  repre- 
sented therein.  In  1891,  there  were  two  bodies 
in  session  at  the  same  time,  in  different  portions 
of  the  country,  each  claiming  to  be  the  general 
conference  of  the  Evangelical  Association.  Each 
elected  bishops,  and  claimed  jurisdiction  over 
the  annual  conferences  and  the  publication  and 
missionary  boards  of  the  church. 

The  litigants  in  this  case  are  adherents  of 

these  rival  bodies;  the  plaintiff  claiming  title 

under  one  of  them,  and  the  defendants  under 

the  other.    The  first  and  the  controling  ques- 
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tion  in  this  case  is  thus  seen  to  be  one  of  eccles- 
iastical identity.  Which  of  these  contesting 
bodies  is  the  general  conference  of  the  Evangel- 
ical Association  ?  The  next  question  is,  which 
of  the  parties  now  before  us  adheres  to,  and  de- 
rives title  under,  the  body  found  to  be  the  gen- 
eral conference  ? 

Now  it  must  be  borne  in  mind  that  the  organ- 
ization of  a  denominational  body  or  church,  in- 
volves the  adoption  of  a  religious  creed,  and  an 
ecclesiastical  polity.  Adherence  to  a  particular 
body  requires  therefore  adherence  to  both  the 
creed  and  the  polity.  To  abandon  or  to  repu- 
diate either  is  to  abandon  or  secede  from  the 
body  whose  authority  is  thus  disregarded. 

In  this  case  both  parties  claim  to  adhere  to 
the  creed  of  the  Evangelical  Association  and  it 
seems  to  be  conceded  that  no  question  of  relig- 
ious belief  enters  into  the  controversy.  The 
points  of  difference  arose  under  the  polity  of  the 
church,  and  i:estedon  conflicting  interpretations 
of  provisions  of  the  Book  of  Discipline.  The 
first  of  these  was  over  the  meaning  of  paragraph 
71,  pa^e  56,  which  provides  for  fixing  the  time 
and  place  of  meeting  of  the  general  conference. 
This  paragraph  empowers  the  bishops  in  at- 
tendance upon  the  general  conference  to  name 
the  time  and  place  for  the  next  meeting  of  the 
body,  subject  to  the  approval  or  disapproval  of 
the  body  itself.  If  the  first  suggestion  of  the 
bishops  is  not  approved  they  should  make  and 
submit  another,  and  so  on,  until  an  agreement 
is  arrived  at.  If  the  bishops  are  not  present, 
the  general  conference  proceeds  to  fix  the  time 
and  place  in  the  first  instance.  If  for  any  rea- 
son the  time  and  place  are  not  fixed  in  either  of 
these  ways  and  the  conference  adjourns  without 
action  on  the  subject,  then  the  duty  falls  upon 
the  oldest  annual  conference ;  and  must  be  dis- 
charged, and  the  necessary  notices  given  to  the 
other  conferences,  so  as  to  prevent  a  failure  of 
the  session  of  general  conference  during  the 
proper  year. 

The  questions  raised  upon  this  paragraph 
were :  first,  what  is  the  nature  of  the  duty  im- 
posed by  it?  Is  it  legislative  or  administrative  ? 
Second.  If  administrative  what  shall  amount 
to  a  conference  ? 

The  laws  of  the  church  provided  for  a  meet- 
ing of  the  general  conference  once  in  four  years ; 
but  they  did  not,  because  they  could  not,  fix  in 
advance  the  particular  day  and  place  at  which 
these  quadrennial  meetings  should  be  held.  But 
the  laws  could,  and  did,  d^e  provision  for  the 
fixing  of  both  time  and  place,  by  naming  the  in- 
strumentalities by  which  these  details  should  be 
settled  from  time  to  time  as  the  circumstances 
then  existing  might  seem  to  require.  It  de- 
volved the  duty  of  naming  the  time  and  place 
first  on  the  bishops  and  the  general  conference. 


Next  on  the  general  conference  alone.  Lastly, 
in  case  neither  of  these  instrumentalities  dis- 
charged it,  on  the  oldest  annual  conference. 
The  act  had  the  same  character  by  whichever  of 
these  bodies  it  was  performed.  It  was  a  settle- 
ment of  a  matter  of  detail  necessary  to  the  ad- 
ministration of  the  polity  or  ecclesiastical  system 
of  the  church.  It  was  therefore  an  act  of  ad- 
ministration, not  of  legislation.  The  general 
rule  is  that  the  power  to  perform  such  acts  may 
be  delegated,  and  that  the  acts,  when  properly 
done  by  the  appointee  are  valid  as  the  acts  of 
the  principal. 

We  proceed  therefore  to  inquire  what  the 
Board  of  Publication  did  under  the  authority 
given  it  by  the  bishops  and  the  general  confer- 
yence  of  1887.  It  appears  that  a  usage  exists  in 
this  denomination  that  prevails  in  most,  if  not 
all  religious  bodies.  It  is  to  receive  invitations 
from  towns  and  churches  willing  to  entertain 
the  body,  and  then  select  from  the  list  of  places 
offered,  that  which  is  most  desirable.  In  1887, 
when  this  order  of  business  was  reached,  the  gen- 
eral conference  had  no  offer  of  entertainment 
before  it.  It  seemed  best  under  the  circum- 
stances, to  the  bishops  and  to  the  conference,  to 
authorize  the  Board  of  Publication  to  receive 
offers  of  entertainment  after  the  adjournment, 
and  to  correspond  with  the  annual  conferences 
upon  the  subject ;  and  after  full  consideration  to 
decide  upon  the  place  for  the  next  session.  This 
board  was  one  of  the  permanent  executive  agen- 
cies of  the  church.  It  included  all  the  bishops 
in  its  membership,  and  eight  other  persons  each 
of  whom  was  selected  from  one  of  the  eight  dis- 
tricts into  which  the  whole  church  was  divided 
for  this  purpose.  After  considerable  inquiry 
and  correspondence  this  board  named  Indiana- 
polis as  the  place,  and  gave  notice  of  this  fact  to 
the  annual  conferences.  This  was  a  complete 
discharge  of  the  duty  imposed  upon  the  Board 
of  Publication.  It  fixed  definitely  the  place  for 
the  holding  of  the  next  general  conference  with 
the  same  effect  as  though  the  place  had  been 
named  by  the  conference  itself,  and  it  afforded 
ample  opportunity  to  all  the  annual  conferences 
to  be  represented  therein. 

Several  months  later  the  annual  conference  of 
East  Pennsylvania  met  in  Ebenezer  church  in 
the  City  of  AUentown.  Without  pausing  to  in- 
quire into  the  regularity  of  its  organization,  or 
its  power,  under  the  Book  of  Discipline,  to  per- 
form the  proper  work  of  the  annual  conference, 
but  treating  this  body  as  being  what  it  claimed 
to  be,  we  will  consider  its  action.  It  was  a 
subordinate  tribunal  whose  judgments  were  re- 
movable by  appeal  to  the  general  conference, 
but  it  assumed  the  right  to  review  and  sit  in 
judgment  upon  the  action  of  its  superior.  It 
pronounced  the  action  of  the  general  conference 
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of  1887  in  relation  to  the  place  of  its  next  meet- 
ing to  be  a  violation  of  the  discipline  and  there- 
fore absolutely  null  and  void.  It  then  pro- 
ceeded, as  the  oldest  annual  conference,  to  fix 
upon  Philadelphia  as  the  place,  and  gave  notice 
of  its  action  to  the  several  annual  conferences. 

This  action  was  unnecessary.  The  time  and 
place  had  been  fixed  by,  or  under  the  authority 
of,  the  general  conference.  The  annual  confer- 
ences had  been  notified  in  ample  time  to  enable 
them  to  arrange  for  the  attendance  of  their  dele- 
gates. The  place  had  not  been  objected  to  as 
unsuitable  or  inconvenient.  If  the  delegation 
of  the  power  to  fix  the  place  to  the  Beard  of 
Publication  had  been  questionable,  it  had  been' 
unanimously  acquiesced  in  at  the  time  it  was 
made,  and  under  the  circumstances,  seemed  the 
only  practicable  thing  to  do.  It  worked  no  in- 
jury to  the  ecclesiastical  body  and  affected  in- 
juriously no  interest  or  enterprise  of  the  church. 

But  this  action  was  not  only  unnecessary,  it  was 
disrespectful,  irregular,  and  insubordinate.  It 
put  the  judgment  of  the  annual  conference  of 
East  Pennsylvania,  against  that  of  the  supreme 
judicatory  of  the  denomination  upon  a  question 
affecting  the  construction  of  certain  provisions 
in  the  discipline.  It  not  only  overruled  its 
ecclesiastical  superior  but  it  proceeded  to  act 
upon  its  own  interpretation  of  the  discipline  in 
opposition  to  the  action  of  its  superior ;  and  to 
call  upon  the  other  annual  conferences  to  ac- 
cept its  decision,  and  reject  that  of  the  Supreme 
Court  of  Law  of  the  Church  upon  the  same  sub- 
ject. 

This  was  not  revolution  within,  but  rebellion 
against,  the  ecclesiastical  organization.  Most  of 
the  annual  conferences  seem  to  have  regarded 
the  subject  in  this  light,  for  eighteen  of  them 
sent  undivided  delegations  to  Indianapolis, while 
but  two  sent  undivided  delegations  to  Phila- 
delphia. The  remaining  five  were  divided 
in  opinion,  and  sent  delegates  to  each  place. 
The  general  conference  meeting  in  Indianapo- 
lis, had  not  only  a  quorum,  but  a  decided  maj- 
ority of  all  the  delegates  to  which  the  annual 
conferences  were  entitled.  It  had  also  the  two 
acting  bishops,  and  the  other  ex-officio  members 
of  the  body. 

The  alleged  general  conference  that  met  in 
Philadelphia  did  not  have  a  quorum  of  those 
entitled  to  sit  in  general  conference  and,  as  the 
master  has  well  found,  was  incompetent  under 
the  Book  of  Discipline  to  transact  business.  It 
nevertheless  assumed  to  set  aside  the  authority 
of  the  body  that  met  in  Indianapolis  and  to  ex- 
ercise the  powers  and  functions  of  a  lawful  gen- 
eral conference.  In  feet,  it  claimed  to  be  the 
lawful  successor  of  the  general  conference  of 
1887,  and  the  supreme  authority  in  the  Church 

This,  as  we  have  said,  was  an  open  revolt 


The  churches  and  conferences  that  participated 
in  it  have  from  that  time  kept  up  an  indepen- 
dent organization,  and  refused  obedience  to  the 
conference  that  represented  the  majority,  and 
maintained  the  ecclesiastical  organization  of  the 
denomination.  The  result  has  been  a  divided 
body  and,  what  is  more  to  be  regretted,  divided 
local  congregations,  creating  discord,  litigation, 
and  personal  bitterness  throughout  the  East 
Pennsylvania  and  several  other  annual  confer- 
ences, in  which  the  Philadelphia  general  confer- 
ence had  its  supporters.  It  follows  necessarily 
that  those  who  adhere  to  the  Indianapolis  gen- 
eral conference  constitute  the  Evangelical  Asso- 
ciation. Those  that  adhere  to  the  hostile  body 
that  met  in  Philadelphia  are,  by  their  own  acts, 
put  on  the  outside  of  the  ecclesiastical  organiza- 
tion, and  must  remain  there  until  they  recognize 
once  more  the  authority  of  the  body  from  which 
they  have  separated.  Winebrenner  et  al.  v.  Calder 
et  2d.,  43  Pa.  244;  Kerr  v.  Trego,  47  Id,  292; 
Roshi's  Appeal,  69  Id.  462.  The  title  to  the 
church  property  of  a  congregation  that  is  divi- 
ded, is  in  that  part  of  the  congregation  that  is 
in  harmony  with  its  own  laws,  usages  and  cus- 
toms as  accepted  by  the  body  before  the  division 
took  place,  and  who  adhere  to  the  regular  organ- 
ization. McGinnis  v,  Watson  etal.,  41  Pa.  9; 
McAuley's  Appeal,  77  Id.  397  ;  Landis'  Appeal, 
102  Id.  467. 

It  does  not  matter  that  a  majority  of  any  given 
congregation  or  annual  conference  is  with  those 
who  dissent.  The  power  of  the  majority  as  well 
as  that  of  the  minority  is  bound  by  the  discipline 
and  so  are  all  the  tribunals  of  the  church,  from 
the  lowest  to  the  highest.  McAuley's  Appeal, 
77  Pa.  397 ;  Sutter  et  al.  v.  The  Reformed 
Dutch  Church,  42  Id.  512;  Stack  v.  0*Hara, 
90  Id.  477 ;  Schlichter  et  al.  v.  Keiter  et  al., 
156  Id.  119.  The  laws  of  the  ecclesiastical  body 
will  be  recognized  and  enforced  by  the  civil 
Courts  when  not  in  conflict  with  the  Constitution 
and  laws  of  the  State.  A  sufficient  reason  for 
this  is  that  they  have  been  made  or  assented  to 
by  the  parties  who  have  agreed  with  each  other 
by  the  act  of  uniting  with  the  body  to  be  gov- 
erned by  its  laws  and  usages.  Tuigg  v.  Tracy, 
104  Pa.  493.  An  independent  congregation 
may  be  governed  by  the  majority  of  its  own 
membership,  but  a  congregation  connected  with 
any  given  denomination  must  submit  to  the  sys- 
tem of  discipline  peculiar  to  the  body  with  whK:fa 
it  is  connected.  Ehrenfelt's  Appeal,  loi  Pi. 
186 ;  Femstler  et  al.  v.  Seibert  et  al.,  104  Pa. 
196. 

Upon  questions  arising  under  the  discipline, 
as  upon  those  arising  under  the  articles  of  faith 
the  decisions  of  the  ecclesiastical  courts  are  ordi- 
narily final,  and  they  will  be  respected  and  en- 
forced by  the  Courts  of  law.  German  Reformed 
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Church  V,  Seibert  et  al.>  3  Pa.  282 ;  Stack  v. 
O'Hara,  90  Id.  477;  Schlichter  z^.  Keiter,  156 
Id.  119.  But  if  such  decisions  plainly  violate 
the  law  they  profess  to  administer,  or  are  in  con- 
flict with  the  laws  of  the  land,  they  will  not  be 
followed.  Commonwealth  ex  rel.  v.  Cornish, 
13  Pa.  288 ;  Stack  v.  O'Hara,  supra. 

Now  the  itinerant  j^an  for  pastoral  supply  of 
the  churches  is  a  distinguishing  feature  of  the 
polity  of  the  Evangelical  Association .  The  indi- 
vidual congregation  may  not  select  for  itself,  but 
is  bound  to  accept  the  ministerial  supply  provi- 
ded for  it  by  the  proper  authorities  under  the 
discipline.  Their  action  in  this  regard  affords  a 
distinct  test  of  obedience,  and  of  adherejice  to 
the  ecclesiastical  organization.  Henderson  z;.  Hun- 
ter, 59  Pa.  335.  Those  congregations  or  parts 
of  congregations  that  refuse  the  supply  sent  them 
by  authority  of  the  regular  ecclesiastical  agen- 
cies acting  in  accord  with  the  general  confer- 
ence, and  receive  the  supply  sent  under  the  au- 
thority of  an  irregular,  minority  body,  do  not 
adhere  to  the  organization  but  put  themselves  in 
open  revolt  against  it.  By  such  action  they 
subject  themselves,  as  individuals,  to  suspension 
or  expulsion  from  the  church ;  as  congregations 
and  annual  conferences,  they  expose  themselves 
to  punishment  by  excision  from  the  body  with 
which  they  have  ceased  to  be  in  harmony,  and 
against  the  authority  of  which  they  have  arrayed 
themselves. 

Upon  the  facts,  as  they  appear  in  the  evidence, 
the  learned  master  should  have  found  that  the 
general  conference  meeting  in  Indianapolis  in 
1891,  was  the  regular,  and  the  duly  constituted 
general  conference  of  the  Evangelical  Associa- 
tion of  North  America.  And  that  the  body 
which  met  the  same  year  in  the  City  of  Phila- 
delphia, was  an  irregular  and  hostile  body ;  hav- 
ing no  ecclesiastical  authority  whatever  under 
the  provisions  of  the  Book  of  Discipline. 

He  should  then  have  found  that  those  who 
adhere  to  the  regular  general  conference  and 
submit  to  its  authority,  constitute  the  Evangelical 
Association.  He  should  also  have  found  that 
those  who  adhere  to  the  irregular  and  hostile 
body  have,  by  their  own  conduct,  placed  them- 
selves outside  of  the  denomination  whose  author- 
ity they  reject. 

These  conclusions  we  reach  independently  of 
the  various  questions  which  relate  to  the  trials  of 
the  bishops,  and  the  organization  of  the  East 
Pennsylvania  Conference  in  1891.  But  these 
questions  are  fairly  before  us,  and  we  have  no 
disposition  to  decline  an  examination  of  them ; 
indeed,  the  reasons  for  the  conclusions  already 
reached  will  be  made  the  more  apparent  by  a 
brief  discussion  of  those  questions. 

Bishop  Dubbs  was  tried  before  a  properly- 
constituted  trial  conference,  found  guilty,  and 


sentenced  to  suspension  from  office  until 
the  next  general  conference.  He  denied  the 
justice,  but  not  the  validity,  of  his  conviction ; 
and  he  acquiesced  in  the  sentence  pronounced 
upon  him.  No  question  affecting  this  trial  and 
sentence  is  presented  by  this  record,  and  an  ex- 
amination into  the  subject  is  unnecessary  and 
irrelevant.  The  charges  on  which  Bishop  Dubbs 
was  tried  were  formulated  in  November  and  De- 
cember, 1889.  The  trial  took  place  in  Febru- 
ary, 1890. 

In  December,  1889,  Bishops  Esher  and  Bow- 
man were  separately  examined  by  three  elders 
on  charges  which  had  been  made  in  certain 
religious  periodicals,  and  brought  to  the  atten- 
tion of  the  examining  elders  by  one  who  acted 
as  a  prosecutor.  The  examining  elders  found 
the  charges  to  be  without  foundation  in  each 
case,  and  prepared  a  certificate  showing  the  nature 
of  the  charges,  the  examination  made  by  them, 
and  their  finding  acquitting  the  accused  thereon, 
and  delivered  a  copy  of  such  finding  to  each  of 
the  bishops. 

A  few  weeks  later,  substantially  the  same 
charges  were  made  by  another  prosecutor; 
another  examination  was  made  by  three  elders 
summoned  by  him.  This  examination  resulted 
in  a  finding  that  the  charges  were  well  founded, 
and  the  calling  of  a  trial  conference  for  the  trial 
of  each  of  the  bishops  upon  them. 

From  the  beginning  of  this  second  proceed- 
ing both  Bishop  Esher  and  Bishop  Bowman  set 
up  the  former  examination  and  acquittal  as  a 
conclusive  bar  against  it,  and  insisted  that  the 
second  board  of  examiners,  and  the  trial  confer- 
ence convened  by  their  direction,  were  without 
jurisdiction.  The  examining  elders,  however, 
and  the  respective  trial  conferences  called  by 
them,  promptly  overruled  the  point  raised  by 
the  bishops,  asserted  their  jurisdiction,  and  pro- 
ceeded with  the  trial. 

The  bishops  declined  to  appear ;  but  in  their 
absence,  and  with  full  knowledge  of  the  pre- 
vious examination  and  acquittal  of  each  on  sub- 
stantially the  same  charges,  the  trial  conferences 
heard  testimony,  found  the  accused  guilty,  and 
sentenced  each  to  suspension  from  the  Episcopal 
office  until  the  next  general  conference.  Neither 
of  the  bishops  acquiesced  in  the  sentence.  On 
the  contrary  each  insisted  that  his  second  ex- 
amination, and  the  proceedings  of  the  trial  con- 
ference following  it,  were  illegal  and  void ;  that 
the  sentences  were  without  authority,  and  might 
properly  be  disregarded  by  them  and  by  the 
whole  church. 

The  decision  of  the  question  thus  raised  by 
the  bishops  depended  upon  the  proper  interpre- 
tation of  certain  provisions  of  the  Book  of  Dis- 
cipline. It  was  therefore  a  question  of  eccles- 
iastical law  to  be  decided  by  the  highest  eccles- 


Digitized  by  LjOOQIC 


174 


WEEKLY  NOTES  OF  CASES. 


iastical  tribunal  in  the  denomination.  The  trial 
conferences  took  the  responsibility  of  deciding  it 
in  favor  of  their  own  jurisdiction.  The  bishops 
took  the  responsibility  of  deciding  it  the  other 
way.  The  trial  conferences  knew  that  if  the 
general  conference  overruled  them  upon  this 
point  all  their  proceedings  must  necessarily  be 
held  to  be  illegal  and  oppressive.  The  bishops 
knew  that  if  the  general  conference  did  not  sus- 
tain their  point  their  conduct  in  refusing  to  ap- 
pear, and  in  disregarding  the  sentence  pro- 
nounced upon  them,  must  be  held  to  be  insub- 
ordinate, and  their  subsequent  official  acts  to  be 
invalid.  Both  sides  were  willing  to  take  the 
risks,  and  to  act  upon  their  own  interpretation 
of  the  discipline.  The  result  was  widespread 
discussion  throughout  the  church,  diverse  con- 
clusions, bitter  dissensions,  and  finally,  as  we 
have  seen,  a  disruption  of  the  ecclesiastical  body. 
For  these  unhappy  consequences  which  a  more 
conciliatory  course  might  have  avoided,  an  im- 
partial public  will  hold  both  the  bishops  and  the 
trial  conferences  responsible. 

When  the  general  conference  met  in  1891,  it 
took  notice  of  the  dissensions  and  divisions  that 
had  grown  up  in  the  annual  conferences,  and  in 
the  congregations  of  which  they  were  composed, 
and  made  inquiry  into  the  causes  that  had  led 
to  such  unhappy  consequences.  The  result  was 
an  exposition  of  the  discipline  in  accordance 
with  the  contention  of  the  bishops,  an  endorse- 
ment of  their  conduct  in  disregarding  the  sen- 
tences imposed  upon  them,  and  an  authoritative 
deliverance  that  the  second  examination,  the 
trial,  conviction,  and  sentence  of  each  of  the 
bishops  was  irregular,  illegal  and  void.  This 
validated  all  the  official  acts  of  both  the  bishops, 
and  invalidated  the  acts  of  the  annual  confer- 
ences, and  others,  done  on  the  theory  that  the 
convictions  and  sentences  were  legal. 

We  have  before  us,  therefore,  the  decision  of 
the  "Supreme  Court  of  Law"  of  the  Evangeli- 
cal Association,  upon  the  meaning  and  effect  of 
one  of  the  provisions  of  the  Book  of  Discipline. 
This  decision  can  not  be  said  to  violate  the  Con- 
stitution, or  the  law  of  the  land.  It  does  not 
violate  any  law  or  usage  of  the  ecclesiastical 
body.  It  is  therefore  binding  on  the  Evangeli- 
cal Association  and  its  membership,  and  it  must 
be  respected  by  this  Court. 

Whether  the  general  conference  disposed  of 
this  question  in  the  wisest  manner  is  not  now 
for  consideration.  Its  decision  settled  the  law 
for  the  Evangelical  Association  and  we  must  re- 
cognize and  apply  it  in  this  case.  Here  again 
the  body  that  met  in  Philadelphia  in  1891,  put 
itself  in  open  rebellion  against  the  authority  of 
the  Evangelical  Association.  It  decided  that  a 
charge  preferred  against  a  bishop,  an  examina- 
tion into  its  truth  by  three  elders,  and  an  ac- 


quittal by  them,  had  no  significance  whatever; 
but  that  the  charge  might  be  renewed  and  the 
examination  repeated  as  often  as  a  prosecutor 
could  be  found,  or  until  aconviction  and  sentence 
could  be  obtained.  It  then  approved  the  con- 
viction and  sentence  on  Bishops  Esher  and  Bow- 
man, and  expelled  both  from  the  association. 
At  the  same  time  it  reversed  the  proceedings  in 
the  case  of  Bishop  Dubbs,  which  had  been  ap- 
proved  by  the  Indianapolis  general  conference, 
relieved  him  from  the  sentence,  and  re-elected  him 
to  the  office  of  bishop.  In  what  manner  the 
Philadelphia  body  could  have  made  its  antagon- 
ism to  the  general  conference  more  open  and 
pronounced  it  is  not  easy  to  see. 

It  only  remains  to  consider  briefly' the  claims 
of  the  rival  East  Pennsylvania  conferences.  The 
time  and  place  for  the  meeting  of  the  annual 
conference  of  East  Pennsylvania,  in  1 891,  had 
been  regularly  fixed.  The  place  was  Ebenezer 
church  in  the  City  of  AUentown.  The  time 
was  the  26th  of  February.  This  was  about  one 
year  after  the  trial  and  sentence  of  Bishop  Bow- 
man, and  after  his  own  position  and  that  of  a 
large  part  of  the  church  upon  the  question  of  the 
legality  of  his  suspension  were  well  known. 
Bishop  Bowman  came  to  AUentown  to  preside 
over  the  conference.  The  board  of  trustees  of 
the  Ebenezer  church  although  without  any  ec- 
clesiastical jurisdiction  over  the  subject,  met  and 
decided  that  Bishop  Bowman  was  incompetent 
to  preside  over  the  conference  because  of  his 
suspension  by  the  trial  conference.  They  then 
undertook  to  enforce  the  sentence  of  suspension 
by  preventing  him  from  entering  the  church  edi- 
fice. A  majority  of  the  members  of  the  confer- 
ence was  in  active  sympathy  with  this  action, 
and  co-operated  with  the  trustees  for  the  pur- 
pose of  carrying  it  into  effect.  They  signed  a 
paper  denying  his  right  to  preside,  and  by  a 
committee  from  their  number  presented  this 
paper,  and  a  copy  of  the  action  taken  by  the 
trustees,  to  the  bishop.  At  the  hour  fixed  for 
the  meeting  of  the  conference  the  bishop  ap- 
proached the  doors  of  Ebenezer  church.  He 
was  intercepted  by  the  trustees  and  others,  and 
prevented,  by  the  use  of  force,  from  entering. 
Meantime  the  members  of  conference  assembl«l 
in  the  building,  and  a  majority  of  them,  well 
knowing  that  the  bishop  was  at  the  door,  and 
prevented  by  force  from  entering,  treated  him 
as  absent  and  organized  the  conference  by  the 
election  of  a  president  to  discharge  his  duties. 

They  were  well  aware  of  the  point  raised  by 
him  affecting  the  legality  of  his  sentence,  and  of 
the  fact  that  a  considerable  portion  of  the  whole 
church  concurred  with  him  in  opinion.  They 
knew  also  that  the  general  conference  would  be 
in  session  within  a  few  months  and  that  the 
question  could  then  be  decided.    Notwithstand- 
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ing  all  thisy  these  persons  acted,  as  the  trial  con- 
ferences had  done,  on  their  own  exposition  of 
the  discipline,  and  took  the  risk  of  being  over 
mled  by  the  general  conference.  They  delib- 
erately staked  their  official  action,  and  their 
ecclesiastical  position,  upon  their  own  decision 
of  a  question  that  was  not  within  their  jurisdic- 
tion, and  they  lost. 

The  general  conference  sustained  the  point 
taken  by  the  bishops,  held  their  sentence  and 
conviction  illegal,  and  the  action  of  the  confer- 
ence of  East  Pennsylvania  to  be  disorderly  and 
in  violation  of  the  Book  of  Discipline.  The  or- 
ganization effected  by  the  forcible  exclusion  of 
&ie  bishop  was  declared  to  be  illegal,  and  the 
body  itself  while  so  organized  to  be  without  ec- 
clesiastical character  or  authority.  It  is  clear  that 
the  regularity  and  legal  effect  of  the  organiza- 
tion of  the  conference,  in  the  manner  in  which 
it  was  accomplished,  raised  an  ecclesiastical 
question.  Its  decision  depended  upon  an  ex- 
position of  certain  provisions  of  the  discipline 
which  it  was  the  duty  of  the  general  conference 
to  make.  The  decision  actually  made  does  not 
violate  the  laws  of  the  State  or  of  the  church, 
and  is  conclusive  upon  the  ecclesiastical  body  of 
which  the  general  conference  is  the  chief  tribu- 
nal. For  this  reason  it  should  be  followed  by 
the  civil  Courts.  Whatever  authority  may  be 
conceded  to  the  action  of  the  East  Pennsylvania 
conference  by  those  who  adhere  to  it,  the  judg- 
ment of  the  general  conference  leaves  it  with- 
out  authority  in  the  body  with  which  it  had  been 
formerly  connected.  Its  appointments  therefore 
confer  no  right,  and  impose  no  duty,  on  preach- 
ers, church  members,  or  congregations  adhering 
to  the  general  conference ;  and  we  can  not  re- 
cognize a  title  derived,  like  that  of  the  defend- 
ants in  this  case,  from  the  action  of  that  body  as 
good  against  the  general  conference  or  its  ad- 
herents. 

On  the  other  hand  the  action  of  Bishop  Bow- 
man and  a  few  friends  in  organizing  a  rival  con- 
ference was  wholly  unauthorized  by  the  disci- 
pline ;  and  the  body  so  organized,  not  having  a 
quorum  of  those  entitled  to  sit  as  members  of 
the  East  Pennsylvania  conference,  was  an  irregu- 
lar body,  without  authority  or  ecclesiastical 
character  under  the  discipline.  The  annual  con- 
ference may  sit  without  a  bishop,  and  its  acts  be 
valid  in  all  respects.  A  bishop  cannot  sit  with 
less  than  a  quorum  and  make  by  his  presence  a 
legal  conference  out  of  that  which  would  not 
have  been  such  in  his  absence.  If  present  he 
presides,  but  he  is  not  a  necessary  part  of  the 
body ;  and  his  presence  therefore  with  those  who 
without  him  would  be  without  authority,  can  add 
nothing  to  them.  If  there  had  been  no  division 
in  the  conference  the  presence  of  the  bishop 
could  not  have  given  to  a  few  of  its  members  the 


character  and  power  of  a  quorum.  His  conduct 
and  that  of  his  friends  in  suspending  and  ex- 
pelling presiding  elders  and  others  was  a  clear 
usurpation  of  power,  and  the  sentences  so  pro- 
nounced had  no  force  or  effect. 

The  situation  in  Allentown  in  February,  1891, 
was  certainly  remarkable.  A  majority  of  the 
members  of  the  annual  conference  was  in  one 
place,  refusing  the  bishop  admission  and  pro- 
ceeding upon  the  assumption  that  he  was  absent. 
The  bishop  and  a  handful  of  adherents  were  in 
another  place  assuming  the  powers  of  a  quorum 
and  fulminating  their  orders  and  judgments  with 
the  utmost  self  complacency  and  in  plain  disre- 
gard of  the  discipline.  The  appointments  made 
by  this  body  gave  no  legal  right  to  the 
appointees  and  imposed  no  legal  duty  on  the 
congregations  concerned.  But  the  meeting  pre- 
sided over  by  the  bishop  was  a  meeting  of  those 
who  adhered  to  the  ecclesiastical  body  whose 
legislative  and  judicial  head  was  the  general 
conference.  Its  members  were  confronted  by  a 
state  of  things  for  which  the  discipline  made  no 
provisions,  viz:  the  revolt  of  a  majority  of  the 
members  of  the  conference  with  which  they 
were  connected.  They  were  compelled  to 
choose  between  adherence  to  the  bishop  and  the 
body  with  which  they  had  been  connected,  and 
adherence  to  the  annual  conference  of  East 
Pennsylvania,  which  had  undertaken  to  put  it- 
self in  an  attitude  of  independence  and  hostility 
to  that  body.  They  chose  the  former.  They 
were  as  a  consequence  practically  outside  of  the 
annual  conference  to  which  they  had  belonged, 
and  compelled  to  seek  recognition  in  some  capa- 
city from  the  general  conference.  Their  organ- 
ization was  therefore  necessarily  provisional. 
Their  authority  depended,  in  the  first  instance, 
on  their  own  consent  and  that  of  the  congrega- 
tion and  individual  members  whom  they  repre- 
sented ;  and  their  only  appropriate  business  was 
to  provide  temporarily  for  the  religious  and 
ecclesiastical  care  of  those  who  adhered  to  the 
organization  until  the  general  conference  could 
meet  and  take  appropriate  action. 

The  general  conference  met  in  October  of  the 
same  year  at  Indianapolis.  Its  attention  was 
drawn  to  the  condition  of  the  Church  in  the 
East  Pennsylvania  conference,  and  to  the  action 
of  the  rival  bodies  claiming  jurisdiction  over  the 
congregations  within  its  bounds.  It  made  a 
thorough  investigation  into  the  action  and  atti- 
tude of  the  majority  body,  and  was  led  to  recog- 
nize the  revolt  made  by  it  as  an  accomplished 
fact.  The  Philadelphia  conference,  called  by 
the  East  Pennsylvania  annual  conference,  it  re- 
cognized as  a  rival  and  hostile  body,  and  de- 
clared officially  that  it  was  "a  gross  offence 
against  our  church,"  and  that  the  persons  en- 
gaged in  holding  and  sustaining  it  had  "thereby 
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thrown  off  their  allegiance  to  our  church  and 
disentitled  themselves  to  any  of  the  privileges  of 
membership  therein." 

So  far  the  action  of  the  general  conference 
seems  to  have  been  regular.  But  when  it  came 
to  consider  the  provisional  gathering  of  its  ad- 
herents it  exceeded  its  powers  under  the  dis- 
cipline. It  declared  the  minority  body  under 
the  presidency  of  Bishop  Bowman  to  be  the  only 
lawful  and  regular  conference  of  the  Evangelical 
Association  in  and  for  the  conference  district  of 
East  Pennsylvania  for  1891,  and  pronounced  all 
its  acts  and  proceedings  regular  and  lawful. 

In  so  far  as  these  acts  related  to  the  temporary 
care  and  supply  of  the  congregations  represented 
in  the  body,  they  were,  as  we  have  already  seen, 
justified  by  the  necessities  of  the  situation ;  and 
their  ratification  by  the  general  conference  cured 
their  original  want  of  authority  under  the  disci- 
pline, and  clothed  them  with  the  authority  of 
the  general  conference.  But  in  so  far  as  these 
acts  dealt  with  the  ecclesiastical  positions  or 
functions  of  those  not  members  of  the  provi- 
sional body,  or  with  congregations  not  repre- 
sented therein,  they  were  unauthorized  assump- 
tions of  power  that  the  general  conference  could 
not  ratify  because,  like  the  annual  conferences, 
it  was  bound  by  the  frame  of  government  con- 
tained in  the  Book  of  Discipline.  Out  of  the 
provisional  body  the  general  conference  could 
create  an  annual  conference,  assign  its  boundar- 
ies, and  give  it  a  name,  and  thereafter  it  would 
become  one  of  the  regularly  constituted  Church 
tribunals.  But  until  this  was  done  it  was  a  body 
for  which  the  polity  of  the  Church  had  made  no 
provision ;  which  had  no  legislative  or  judicial 
power,  and  no  ecclesiastical  standing.  Its  as 
sumption  of  authority  over  those  represented  in 
the  body  could  be  ratified  and  affirmed  by  the 
general  conference.  Its  assumption  of  authority 
over  those  not  represented  in  the  body  was  in- 
capable of  ratification  and  affirmance.  As  to 
such  persons  and  congregations  the  want  of  juris 
diction  was  apparent  and  incurable. 

We  formulate  our  conclusions  as  follows : 

First.  The  general  conference  that  met  at 
Indianapolis  in  1891  was  the  regular  successor  of 
that  of  1887,  and  was  the  general  conference  of 
the  Evangelical  Association  of  North  America. 

Second.  The  alleged  general  conference  that 
met  in  Philadelphia  in  1891  was  an  unauthorized 
body;  and  its  assumption  of  ecclesiastical 
authority  was  an  act  of  rebellion  against  the  or- 
ganization with  which  its  members  had  been 
connected,  and  whose  name  it  adopted. 

Third.  Those  annual  conferences,  congrega- 
tions, and  individual  church  members  that  ad- 
here to  the  general  conference  constitute  the 
Evangelical  Association. 

Fourth.     Those  annual  conferences,  congre- 


gations, and  individual  church  members  that 
adhere  to  the  Philadelphia  body  are  not  within 
the  Evangelical  Association,  but  have  becotneby 
their  own  acts  an  independent  and  hostile  asso- 
ciation. 

Fifth.  The  property  which  prior  to  1891  be- 
longed to  the  Evangelical  Association  now  be- 
longs to,  and  must  be  controlled  by,  those  who 
still  constitute  that  organization. 

Sixth.  The  assignment  of  the  plaintiff 
Krecker  to  the  pastorate  of  the  Immanuel 
Church  in  the  city  of  Reading  having  been 
made  by  a  provisional  body  of  adherents  with- 
out  ecclesiastical  authority,  gave  him  no  title 
capable  of  enforcement  under  the  law  of  the 
Church  or  the  law  of  the  land ;  but  the  subse- 
quent ratification  and  adoption  of  the  assign- 
ment by  the  general  conference  gave  him  a 
title  from  and  after  that  date  good  under  the  law 
of  the  Church,  and  therefore  good  under  the 
law  of  the  land. 

Seventh.  The  assignment  of  the  defendant 
Shirey  to  the  same  pastorate  by  the  illegally  or- 
ganized annual  conference  of  East  Pennsylvania, 
or  by  the  president  of  that  body  sitting  without 
right,  and  the  presiding  elders,  conferred  no  title 
upon  him  under  the  discipline  and  laws  of  the 
Church  as  expounded  by  its  Court  of  last  resort. 
He  has  shown  therefore  no  title  capable  of  en- 
forcement under  the  law  of  the  land  against  the 
Evangelical  Association  or  its  adherents. 

Eighth.  The  question  is  thus  seen  to  be,  not 
where  is  the  majority  of  Immanuel  Church,  or 
of  the  East  Pennsylvania  conference,  but  which 
of  the  parties  to  this  litigation  adheres  to  the 
general  conference.  Ecclesiastical  standing, 
and  not  numbers,  determines  the  title  to,  and 
the  right  of  control  over  property  held  for  the 
use  of  the  Evangelical  Association. 
.  The  decree  of  the  Court  below  is  reversed^ 
and  it  is  now  ordered,  adjudged  an4  decreed, 
that  an  injunction  be  issued  to  restrain  the  de- 
fendants from  exercising  control  over  the  church 
edifice  of  the  Immanuel  Church  in  the  city  of 
Reading,  and  from  excluding  the  plaintiff  or  any 
other  person  appointed  to  the  pastorate  of  said 
church,  under  the  discipline  of  the  Evangelical 
Association  and  the  decision  of  the  generd  con- 
ference, from  the  pulpit  of  the  said  church  and 
from  the  exercise  of  his  pastoral  functions 
therein. 

It  is  further  ordered  that  the  defendants  pay 


the  costs  accrued  in  this  case. 


H.  B. 
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Jan.  *94,  359-  April  10,  1894. 

Wilkinson  v.  CoUey. 

Equity-^Juris diction — Contract  in  restraint  of 
trade — Construction  of — Penalty — Liquidated 
Damages. 

An  injiinction  will  lie  to  restrain  a  defendant  from  prac- 
ticing as  a  physician  within  a  limit  of  eight  miles,  when 
he  has  agreed  in  writing  with  another  physician  for  a  con- 
sideration, to  abstain  from  practicing  within  such  limit 
for  ten  years. 

Whether  a  clause  in  such  an  agreement  whereby  the 
Tender  binds  himself  in  a  penal  sum,  for  the  faithful  per- 
fomiance  of  his  part  of  the  agreement,  is  to  be  treated  as 
a  penalty  or  liquidated  damages,  must  be  determined  by 
the  &cts  of  each  case.  The  controlling  elements  being 
the  intent  of  the  parties  and  the  circumstances  of  the 
case. 

In  most  cases  the  intent  will  determine  the  question 
but  in  arriving  at  the  equities  of  a  particular  case,  the 
relation  which  the  sum  bears  to  the  extent  of  the  injury 
provided  against  will  be  considered. 

Even  where  an  action  at  law  will  lie  for  the  breach  of 
covenant,  yet  if  there  is  an  utter  uncertainty  in  any  cal 
eolation  of  damages  frx>m  the  breach  and  the  measure  of 
damages  is  largely  conjectural,  equity  will  intervene,  be- 
cause of  the  inadequacy  of  the  remedy,  and  restrain  a  con- 
tinuing breach  by  injuinction. 

Appeal  of  E.  L.  Wilkinson  from  the  decree  of 
the  Common  Pleas  of  Luzerne  County,  dismiss- 
ing his  bill  for  an  injunction. 

His  bill  alleged  a  violation  on  the  part  of 
H.  G.  CoUey,  of  the  following  agreement : 

Articles  of  agreement  made  this  6th  day  of  February, 
A.  D.  1888,  between  H.  G.  CoUey,  of  Lehman,  in  the 
County  of  Luzerne,  State  of  Pennsylvania,  of  the  one  part, 
and  £.  L.  Wilkinson,  of  Lehman,  aforesaid,  of  the  other 
part: 

Whereas^  each  of  the  parties  aforesaid,  are  practicing 
physicians  at  Lehman  Township,  and  the  vicinity  adja- 
cent thereto.  The  said  H.  G.  CoUey,  in  consideration  of 
two  hundred  dollars  to  him  in  hand  paid  by  the  said  E.  L. 
Wilkinson  agrees  that  the  said  H.  G.  CoUey,  shaU  and  will 
not  practice  as  a  physician  at  Lehman  or  in  that  adjacent 
country  within  eight  miles  of  Lehman  Centre  for  the  term 
of  ten  years  from  the  date  hereof,  except  in  case  of  acci- 
dent or  other  cause  of  extreme  necessity,  then  in  such  case 
said  H.  G.  CoUey  may  render  assistance  as  a  phjrsician, 
but  the  compensation  for  such  medical  assistance  is  to  go 
to  the  said  E.  L.  Wilkinson.  The  said  H.  G.  CoUey 
farther  agrees  to  use  his  influence  in  favor  of  said  E.  L. 
Wilkinson,  and  if  necessary  to  remain  at  Lehman  for  a 
period  of  three  months  from  the  date  hereof  in  order  to 
c^event  opposition  to  said  E.  L.  Wilkinson,  the  said  H. 
G.  CoUey  further  agrees  that  he  shall  not  manufacture  or 
have  put  on  sale  any  medical  preparation  or  compound 
daring  the  period  named  in  this  contract. 

And  for  the  true  performance  of  aU  and  every  the  cov- 
enants and  agreements  aforesaid,  the  said  H.  G.  CoUey 
bindeth  himself  in  the  penal  sum  of  Four  Hundred  Dollars 
firmly  by  these  presents. 

In  witness  whereof,  the  parties  to  these  presents  have 


set  their  hands   and  seals  this  day  and  year  first  above 


written. 


Signed,  sealed  and  de- 
livered in  presence  of 
S.  C.  Holly. 


E.  L.  Wilkinson,  [seal] 
H.  G  CoLLEY,  [seal] 
C.  O.  Lea&n,  [seal] 


And  prayed  for  an  injunction  and  damages. 
Other  facts  appear  in  the  opinion  of  the  Supreme 
Court,  infra. 

The  Court,  Woodward,  J.,  was  of  opinion 
that  the  penal  sum  mentioned  in  the  contract 
was  liquidated  damages,  and  that  plaintiff  had 
an  adequate  remedy  at  law,  and  entered  a  decree 
dissolving  the  preliminary  injunction. 

Plaintiff  appealed,  assigning  for  error,  inter 
aiia^  this  action  of  the  Court. 

Q.  A,  Gates,  for  appellant. 

Such  an  agreement  is  binding. 

McClurg's  Appeal,  58  Pa.  51. 
Hull's  Appeal,  60  Id.  458. 
Palmer  v.  Graham,  i  Pars.  Eq.  476. 

Damages  having  been  shown  he  was  entitled 
to  the  relief  prayed  for. 

Walters  v,  McElroy,  151  Pa.  549. 

W,  H,  McCartney y  for  appeUee.  ^ 

The  bill  was  regularly  dismissed  if  the  penal 
sum  is  to  be  regarded  as  liquidated  damages. 

Streeper  z/.  WiUiams,  48  Pft.  450. 

The  intention  of  the  parties  is  the  controlling 
element  in  deciding  the  question. 

Shreve  V.  Breieton,5i  Pa.  175. 
Keck  V.  Bieber,  148  Id.  645. 
Bigony  v.  Tyson,  75  Id.  157. 

The  evidence  clearly  showed  what  the  inten- 
tion was. 

October  i,  1894.  Dean,  J.  The  bill  in  this 
case  was  for  an  injunction  to  restrain  defendant 
from  practicing  as  a  physician  within  eight 
miles  of  Lehman  Centre,  in  Luzerne  county,  for 
a  period  of  ten  years  from  6th  of  February, 
1888. 

It  appeared  from  the  bill,  answer  and  testi- 
mony, that  Dr.  Colley,  the  defendant,  had  b«en 
a  practicing  physician  at  Lehman  Centre,  from 
1876  until  6th  of  February,  1888.  Dr.  Wilkin- 
son, the  plaintiff,  was  a  younger  man,  and  had 
commenced  the  study  of  medicine  with  Colley 
in  the  spring  of  1883,  when  only  twenty-two 
years  of  age;  afterwards,  in  March,  1885,  he 
graduated  from  "  The  College  of  Physicians  and 
Surgeons,"  at  Baltimore.  He  then  returned  to 
Lehman  Centre,  and  formed  a  partntrship  with 
Colley  in  the  practice  of  medicine.  At  the 
expiration  of  a  year,  the  partnership  was  dis- 
solved, and  Wilkinson  continued  in  practice  for 
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himself,  down  to  the  6th  of  February,  1888; 
Colley  also  practicing  for  himself  until  July, 
1886.  Three  years  before,  he  had  sold  out  his 
practice  to  one  Dr.  Hise,  stipulating  verbally 
that  at  the  end  of  three  years  he  would  cease 
practicing.  Rise's  purchase  included,  besides 
Colley's  practice,  his  property  in  Lehman  Cen- 
tre, valued  at  1 1,5 25,  and  Hise  for  the  same 
consideration  sold  to  Wilkinson.  Colley  at  the 
end  of  the  three  years,  stopped  practicing  about 
three  months,  then,  disregarding  his  agreement 
with  Hise, 'commenced  again,  and  continued  to 
February,  1888.  On  the  6th  of  that  month,  he 
and  Wilkinson  entered  into  another  agreement, 
this  time  in  writing,  whereby,  in  consideration 
of  two  hundred  dollars  Colley  covenanted  :  (i) 
That  he  would  not  practice  as  a  physician  at 
Lehman  Centre,  or  within  eight  miles  thereof, 
for  a  period  of  ten  years.  (2)  That  he  would 
use  his  influence  in  favor  of  Wilkinson,  and  re- 
main at  Lehman  for  three  months,  so  as  to  pre- 
vent opposition.  (3)  That  he  would  not  man- 
ufacture or  put  on  sale  any  medical  preparation 
or  compound  during  the  ten  years.  (4)  And, 
for  the  true  performance  of  the  covenants  of  the 
contract,  bound  himself  in  the  penal  sum  of  four 
hundred  dollars. 

Wilkinson  paid  the  full  consideration,  and 
Colley  removed  to  Columbia  County,  but  in  less 
than  four  years  returned  to  Lehman  Centre,  and 
commenced  again  to  practice  medicine  there. 
Wilkinson  notified  him  that  he  was  violating  his 
contract,  and  requested  him  to  stop  practice, 
but  Colley  persisted ;  even  sent  cards  to  a  num- 
ber of  Wilkinson's  patients,  inviting  their  patron- 
age. Thereupon  Wilkinson  filed  this  bill,  aver- 
ring the  facts  as  stated,  and  praying  for  an 
injunction. 

The  answer  of  Colley  admits  the  execution  of 
the  agreement,  and  the  payment  of  the  consid- 
eration; admits  that  he  resumed  practice  in 
Lehman,  and  the  manufacture  and  saJe  of  medi- 
cine 3  but  sets  up  a  parol  understanding  or 
agreement  with  Wilkinson,  that  he  was  to 
return  if  he  paid  back  the  consideration,  and 
averring  the  four  hundred  dollars  designated  as 
a  penalty  in  the  agreement,  is  liquidated  dam- 
ages^ and  further  averring  his  readiness  and 
ability  to  pay  the  same. 

When  the  bill  was  filed,  a  preliminary  injunc- 
tion was  awarded,  which  was  afterwards,  in  an 
opinion  filed  by  Judge  Woodward,  dissolved, 
and  the  case  sent  for  a  hearing  to  a  master,  who, 
on  the  authority  of  the  opinion  already  filed, 
dissolved  the  injunction,  and  reported  against 
the  plaintiff;  on  exceptions  being  filed,  they 
were  overruled  by  the  Court,  and  the  bill  dis- 
missed at  costs  of  plaintiff.  From  this  decree, 
plaintiff  appeals. 

The  decree  of  the  learned  Judge  of  the  Court 


below  is  based  upon  two  conclusions :  (i)  That 
the  penal  sum  of  four  hundred  dollars  in  the 
contract,  is  to  be  treated  as  damages  liquidated 
by  the  parties.  (2)  That  the  plaintiff  has  an 
adequate  remedy  at  law  for  the  breach  of  the 
contract.  It  follows  that  if  the  first  conclusion, 
that  the  penalty  of  I400  is  liquidated  damages, 
be  correct,  the  second  is  also  correct.  For  all 
difficulty  in  liquidating  damages,  which  from  the 
very  nature  of  the  contract  is  otherwise  great  or 
impossible,  is  removed  by  the  express  stipulation 
of  the  parties,  that  the  damages  shall  be  fixed  at 
I400.  The  remedy  at  law  for  the  recovery  ofa 
sum  certain  is  complete  and  adequate. 

The  question  then  recurs,  was  it  the  intention 
of  the  parties  that  Colley  was  not  to  practice 
again  for  ten  years,  or  that  he  was  to  have  the 
privilege  of  practicing  on  payment  to  Wilkinson 
of  I400  ? 

It  is  said  by  Agnew,  J.,  in  delivering  the 
opinion  of  the  Court  in  Streeper  v.  Williams,  48 
Pa.  450,  where  the  contention  was  as  to  whether 
the  words  **  forfeit  the  sum  of  I500,  in  case 
either  party  fail  to  comply  yeith  the  terras  of 
this  agreement,"  was  a  penalty  or  liquidated 
damages,  that,  "  Upon  no  question  have  Courts 
doubted  and  differed  more.  It  is  unnecessary 
to  examine  the  numerous  authorities  in  detail, 
for  they  are  neither  uniform  nor  consistent.  No 
definite  rule  to  determine  the  question  is  fur- 
nished by  them,  each  being  determined  more  in 
direct  reference  to  its  own  facts  than  to  any 
general  rule.  In  the  earlier  cases,  the  Courts 
gave  more  weight  to  the  language  of  the  clause 
designating  the  sum  as  a  penalty  or  liquidated 
damages.  The  modern  authorities  attach  greater 
importance  to  the  meaning  and  intention  of  the 
parties.  Yet  the  intention  is  not  all-controlling, 
for  in  some  cases  the  subject  matter  and  surround- 
ings of  the  contract  will  control  the  intention, 
where  equity  absolutely  demands  it." 

An  examination  of  the  cases  in  this  State 
since  Streeper  v,  Williams,  decided  thirty  years 
ago,  only  confirms  the  correctness  of  the  state- 
ment made  by  Justice  Agnew,  that  each  case  is 
determined  by  its  own  facts ;  no  definite  rule  to 
determine  whether  the  stipulated  sum  is  a  penalty 
or  liquidated  damages,  is  or  can  be  laid  down, 
without,  in  many  cases,  disregarding  the  princi- 
ples on  which  equity  is  administered. 

In  Moore  v.  Colt,  127  Pa.  289,  the  contract 
was  the  sale  of  a  stage  line,  with  a  stipulation 
that  the  vendor  should  not  engage  in  the  busi- 
ness. The  words  were:  "And  each  party  is 
hereby  held  and  fully  bound  in  the  sum  of  I300 
for  the  faithful  fulfillment  of  the  above  contract." 
This  was  held  a  penalty,  the  Court  saying,  the 
defendant  has  no  equity  that  language  which 
technically  provides  a  penalty  shall  be  treated  as 
Uquidated  damages.     That,  where  the  parties 
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call  it  a  penalty,  it  will  be  so  construed,  unless 
equity  demands  otherwise. 

In  March  v.  AUabough,  103  Pa.  335,  Justice 
Clark  says,  in  delivering  the  opinion  of  the 
Court,  we  must  consider  the  relation  which  the 
Aim  stipulated  bears  to  the  extent  of  the  injury 
which  may  be  caused  by  the  several  breaches 
provided  against,  and  the  ease  or  difficulty  of 
measuring  a  breach  in  damages. 

In  Keck  v.  Bieber,  148  Pa.  645,  Justice  Mitch- 
ell, after  approving  the  language  of  Justice 
Agnew,  in  Streeper  v.  Williams,  says,  the  pre- 
sumption is  that  a  lump  sum  aamed  by  the  par- 
ties to  a  contract  is  a  penalty  rather  than  liquid- 
ated damages ;  the  name  by  which  it  is  called  is 
of  slight  weight,  the  controlling  elements  being 
the  intent  of  the  parties  and  the  special  circum- 
stances of  the  case.  Where  there  are  numerous 
covenants  of  the  most  varied  kinds  and  import- 
ance, and  yet  the  sum  named  is  payable  for  a 
breach  of  any,  even  the  least,  it  is  a  penalty. 

The  sum  of  the  authorities  in  our  own  State  is, 
that  the  intent  of  the  parties  in  most  cases,  but 
not  in  all,  will  determine  whether  the  sum  stip- 
ulated is  a  penalty  or  liquidated  damages.  Call- 
ing it  a  penalty  is  some  evidence  that  it  was  so 
intended,  but  this  is  overcome,  if  equity  de- 
mands it  shall  be  treated  as  liquidated  damages. 
And  that,  in  determining  the  equities  of  the  par- 
ticular case,  the  relation  which  the  sum  bears  to 
the  extent  of  the  injury  provided  against,  will 
be  considered.  That  where  there  are  a  number 
of  covenants,  and  the  sum  named  would  be  pay- 
able for  a  breach  of  any  of  them,  even  the  least, 
it  is  a  penalty. 

Take  now  the  circumstances  under  which  this 
agreement  was  made,  and  the  terms  of  it,  to 
discover  the  intent.  It  is  called  a  penalty,  which 
is  some  evidence,  though  slight,  that  it  was  so 
intended.  Colley,  by  the  death  of  his  father, 
found  it  necessary  to  remove  and  locate  in  Col- 
umbia County.  In  consideration  of  I200,  he 
covenants  not  to  practice  in  Lehman  Centre  for 
ten  years.  He  was  a  physician  forty  years  of 
age ;  his  practice  was  well  established  and  valu- 
able to  another  physician,  especially  to  a  young 
man,  who  had  graduated  but  a  short  time  before ; 
it  was  of  but  small  value  to  Colley,  for  he  must 
abandon  it,  and  take  up  his  residence  in  another 
county,  even  if  he  gets  nothing  for  it.  Its  sole 
value  to  the  purcluiser,  however,  depends  on 
Colley  remaining  away,  in  which  event  it  is  of 
very  great  value.  It  is  of  no  value  at  all,  if 
Colley  soon  returns.  Is  it  reasonable  to  suppose, 
that  Wilkinson  intended  Colley  should  have  the 
privilege  of  resuming  practice  on  payment  to 
him  of  a  sum  equal  to  I40  per  year,  about  the 
value  of  the  patronage  of  a  single  patient  ?  Col- 
ley admits  in  his  testimony,  that  many  of  his  old 
patients  have  come  back  to  him  since  his  return. 


and  he  was  there  less  than  a  year  before  testify- 
ing. The  sum  is  so  out  of  proportion  to  the  whole 
damages  which  Wilkinson  would  sustain  by  a 
breach  of  it,  that  it  seems  to  us  improbable  that 
it  was  intended  as  liquidated  damages  by  him. 
But,  change  the  action  to  one  for  damages,  and 
suppose  that  Wilkinson  had  brought  suit  against 
Colley  for  selling  a  single  phial  of  medicine  for 
a  dime,  which  Colley  covenanted  not  to  do ; 
would  Colley  have  submitted  to  a  judgment  of 
I400  in  liquidated  damages  for  the  breach,  or 
would  he  have  invoked  equity  to  relieve  him 
from  the  gross  extravagance  and  hardship  of  the 
full  penalty,  wholly  out  of  proportion  to  the 
nature  and  extent  of  the  injury?  Or,  if  he  had 
returned  four  days  before  the  end  of  the 
ten  years,  and  commenced  practice,  would  the 
I400,  or  at  the  rate  of  lioo  per  day,  have  been 
the  liquidated  damages  for  the  violation  of  the 
covenant  ?  Yet  the  sum  named  here  is  payable 
for  the  breach  of  any  one,  even  the  least,  of  these 
covenants. 

There  is  nothing  in  the  nature  of  the  contract 
or  the  circumstances  attending  it,  which  points 
to  an  intent  of  the  parties  to  treat  this  sum  other 
than  what  they  call  it,  a  penalty. 

While  there  is  much  variance  in  the  authori- 
ties on  this  question,  the  equities  of  the  particu- 
lar case  often  determining  the  construction  put 
upon  the  language,  nevertheless  the  defendant 
has  shown  no  equity  which  should  move  a  Court 
in  his  favor.  He  first  sold  out  his  property  and 
practice  for  a  large  sum  to  Dr.  Hise,  and  Wil- 
kinson bought  from  Hise.  Then  defendant  re- 
sumed practice ;  then  again,  by  the  most  explicit 
agreement  in  writing,  he  sold  to  Wilkinson,  and 
deliberately  violated  his  covenants,  to  the  mani- 
fest injury  of  Wilkinson,  and  on  his  own  show- 
ing, he  did  this  because  it  paid  him  better  to 
break  his  contract  than  to  keep  it.  The  equi- 
ties of  the  case,  therefore,  are  all  with  the 
plaintiff.  We  hold  that  the  I400  stipulated  here, 
is  a  penalty  only.  The  contradictory  parol  evi- 
dence is  without  significance,  in  view  of  the 
plain  terms  of  the  contract,  and  the  circum- 
stances surrounding  the  parties  when  they  entered 
into  it;  we  do  not  attempt  to  reconcile  it,  because 
the  contract  itself  is  not  ambiguous,  and  the  cir- 
cumstances under  which  it  was  made  are  undis- 
puted ;  these  are  the  controlling  facts  in  settling 
its  interpretation. 

As  to  the  second  proposition  held  by  the 
learned  Judge,  that  plaintiff  has  an  adequate 
remedy  at  law,  his  decision  is  grounded  mainly 
on  the  interpretation,  that  the  contract  stipulates 
for  liquidated  damages.  As  we  do  not  concur 
with  him  in  this  view,  the  question  remains, 
whether,  treating  it  as  a  penalty,  in  equity  the 
plaintiff  is  entitled  to  a  specific  performance  of 
the  contract.     That  plaintiff  could  maintain  an 
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action  at  law  for  damages,  for  breach  of  the  con- 
tract, there  is  no  doubt.  But  it  is  a  well-settled 
rule,  that  although  the  action  at  law  will  lie,  yet 
if  there  is  an  utter  uncertainty  in  any  calculation 
of  damages  from  the  breach  of  the  covenants, 
and  the  measure  of  damages  is  largely  conject- 
ural, equity  will  intervene  because  of  the  inad- 
equacy of  the  remedy.  The  plaintiflf  claims  dam- 
ages to  the  amount  of  one  hundred  dollars  per 
month,  up  to  the  hearing  of  the  case  before  the 
master,  and  offered  evidence  to  establish  this 
claim.  But  there  was  no  full  hearing  on  the 
merits  of  this  branch  of  the  case,  nor  any  finding 
of  fact  by  the  master,  and  we  pass  no  opinion  on 
this  evidence.  It  remains  open  for  further  pro- 
ceedings in  the  Court  below  to  determine  the 
amount  of  damages  sustained  by  plaintiff,  be- 
tween the  return  of  the  defendant  to  Lehman 
Centre  and  the  issuing  of  this  injunction.  We 
only  determine,  that  from  the  very  nature  of 
this  contract  an  action  at  law  is  a  wholly  inade- 
quate remedy  for  its  persistant  violation  during 
the  ten  years,  and  therefore  equity  will  specific- 
ally en  force  performance  of  it  by  injunction.  Pal- 
mer V.  Graham,  i  Parsons,  476. 

Therefore,  the  decree  of  the  Court  below  dis- 
missing the  bill  is  reversed  at  costs  of  appellee, 
and  the  bill  re-instated;  it  is  further  ordered 
that  an  injunction  issue  directed  to  defendant, 
restraining  him  from  practicing  as  a  physician  at 
Lehman  Centre,  and  within  eight  miles  thereof, 
until  the  6th  day  of  February,  1898,  and  from 
manufacturing  or  putting  on  sale  any  medical 
preparation  during  the  same  time.     w.  m.  s.,  jr. 


Jan.  '94,  252.  January  31, 1894. 

Reck  V.  Hatboro  Mutual  Live  Stock  and 
Protective  Insurance  Co. 

Insurance  policy — Construction  of -^ Forfeiture, 

A  by-law  of  a  live  stock  mutual  insurance  company 
provided  as  follows :  *<The  insurance  of  this  company 
shall  be  confined  to  a  dbtance  not  exceeding  twelve 
miles  from  the  borough  of  Hatboro."  The  pohcies  did 
not  describe  the  insured  live  stock  as  located  at  any  par- 
ticular place,  nor  provide  that  they  should  remain  within 
the  twelve-mile  limit.  In  an  action  upon  a  policy  for  the 
ddath  of  a  horse,  which  the  owner  had  permanently  re- 
moved with  him  beyond  the  limit : 

Held^  that  the  law  does  not  favor  forfeitures,  and  the 
by-law  in  question  fairly  admits  of  a  construction  which 
prevents  forfeiture. 

Insurance  Association  v,  Evans,  102  Pa.  281,  com- 
mented upon. 

Appeal  of  John  H.  Reck,  from  the  judgment 

of  the  Common  Pleas  of  Montgomery  County. 

On  the  trial,   before   Weand,    J.,   plaintiflf 


showed  that  he  had  insured  his  horse  in  the  de- 
fendant company,  at  Jenkintown,  about  seven 
miles  from  Hatboro,  in  May,  1889;  that  in 
November,  1891,  he  removed  permanently  to 
West  Philadelphia,  about  seventeen  miles  from 
Hatboro;  that  on  November  11,  1891,  his 
horse's  leg  was  broken  and  the  animal  had  to  be 
killed. 

Defendant  moved  for  a  compulsory  non-suit, 
for  the  reason  that  their  by-laws  provided,  "The 
insurance  in  this  company  shall  be  confined  to  a 
distance  not  exceeding  twelve  miles  from  the 
borough  of  Hatboro." 

The  Court  granted  the  non-suit,  which  the 
Court  in  banc  refused  to  take  off,  and  the  plain- 
tiff appealed,  assigning  for  error  this  action  of 
the  Court. 

William  F.  Dannehower^  for  appellant. 

The  by-law  simply  meant  that  at  the  time  of 
the  insurance  the  applicant  must  reside  within 
the  twelve-mile  limit. 

A  policy  containing  a  stipulation  which  has 
been  violated  will  not  be  construed  to  be  for- 
feited unless  it  also  contains  a  stipulation  that 
such  shall  be  the  effect. 

Ins.  Co.  V,  Shoe  Factory,  80  Pa  407. 
Insurance  Association  v,  Evans,  102  Id.  281. 

N,  H*  Larzelere  {M.  M,  Gibson  with  him), 
for  appellee. 

Thatacompany  can  make  contracts  limiting  its 
liability  is  unquestioned,  and  so  held  by  this 
Court  in  London,  etc..  Insurance  Company  v, 
Lycoming  Ins.  Co.,  105  Pa.  431,  and  other 
authorities.  Whether  the  reason  be  good  or  bad, 
the  question  is :  does  it  constitute  the  contract? 
In  this  case  the  best  reasons  existed  for  such  a 
stipulation  in  the  contract.  But  the  case  of  Cov- 
entry, etc..  Insurance  Association  v.  Evans,  102 
Pa.  281,  clearly  establishes  that  when  such  s^  con- 
tract is  made  a  permanent  removal  cannot  take 
place  without  ending  the  contract.  In  that  case 
the  fact  was  that  only  a  temporary  removal  for  a 
lawful  purpose  took  place,  and  the  Court  held 
that  did  not  violate  the  policy  ipso  facto,  unless 
the  temporary  removal  increased  the  risk,  which 
was  a  question  of  fact  for  the  jury.  In  this  case 
it  is  conceded  the  removal  was  permanent  and 
therefore  falls  directly  within  the  ruling  of  that 
case,  which  sustains  the  judgment  in  this. 

October  1,  1894.  McCollum,  J.  This  is  an 
appeal  from  the  refusal  of  the  Court  below  to 
set  aside  a  compulsory  non-suit  in  an  action  on 
a  policy  of  insurance.  The  action  was  brought 
to  recover  compensation  for  the  loss  the  plaintiff 
sustained  in  the  death  of  his  horse  in  a  stable  in 
Philadelphia,  from  an  injury  received  there,  and 
the  non-suit  was  entered  on  the  ground  that  by 
removing  his  horse  from  Jenkintown  where  the 
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insurance  was  effected,  to  the  place  where  the 
injury  was  received  and  the  death  occurred,  he 
forfeited  his  right  to  the  indemnity  guaranteed 
by  the  policy.  Two  questions  are  raised  by  the 
appeal.  They  are  (i)  whether  there  was  a  for- 
feiture, and  (2)  if  there  was,  whether  there  was 
evidence  of  a  waiver  of  it  by  the  company.  The 
first  question  turns  on  the  construction  of  section 
14  of  the  by-laws  which  is  as  follows :  '*The  in- 
surance of  this  company  shall  be  confined  to  a 
distance  not  exceeding  twelve  miles  from  the 
borough  of  Hatboro."  The  learned  Judge  of 
the  Court  below  construed  this  by-law  to  mean 
that  the  property  must  be  kept  within  the  dis- 
tance limit  to  entitle  the  insured  to  indemnity 
in  case  of  loss,  and  he  cited  95  th  American 
Decisions,  751 ;  Wood  on  Insurance,  sec.  47; 
London  Ins.  Company  v,  Lycoming  Ins.  Co., 
105  Pa.  424,  and  Insurance  Asso.  v,  Evans,  102 
Id.  281,  as  in  accord  with  and  supporting  his 
construction.  In  all  the  cases  cited  except  in 
Ins.  Co.  V.  Evans,  supra,  the  location  of  the 
property  was  designated  in  the  policy.  In  some 
of  them  the  designation  of  the  location  of  it  was 
held  to  be  merely  descriptive ;  in  others  it  was 
regarded  as  constituting  a  continuing  warranty 
that  the  location  of  the  property  should  not  be 
changed.  This  seeming  inconsistency  in  the  de- 
cisions is  due  to  the  fact  that  the  question 
whether  the  designation  in  the  policy  of  the 
location  of  the  property  is  descriptive  only  or  a 
warranty  that  it  shall  not  be  removed,  depends 
to  some  extent  on  the  nature  and  uses  of  it.  In 
Ins.  Association  v,  Evans,  as  in  this  case,  there 
was  no  statement  in  the  policy  in  respect  to  the 
location  of  the  property.  In  that  case  the  in- 
sured lived  in  the  district  to  which  the  business 
of  the  association  was  confined.  On  the  23d  of 
April,  1879,  he  obtained  from  the  association  a 
policy  of  insurance  on  his  two  horses  then  with- 
in the  charter  limit.  On  the  2d  of  May,  1880, 
he  took  them  to  Philadelphia  for  the  purpose  of 
selling  them,  and  in  pursuance  of  this  purpose 
he  left  them  there  in  a  livery  and  sale  stable  un- 
til the  25th  of  June,  when  one  of  them  died. 
In  a  suit  for  the  loss  it  was  contended  by  the  in- 
surer  that  the  policy  was  forfeited  by  the  action 
of  the  insured  in  removing  the  horses  to  Phila- 
delphia and  keeping  them  there  for  the  purpose 
above  stated,  but  it  was  held  that  in  the  absence 
of  any  prohibition  in  the  contract,  such  action 
did  not  forfeit  it,  or  prevent  a  recovery  upon  it. 
We  think  therefore  that  Insurance  Association  v, 
Evans  does  not  sustain  the  defendant  company's 
contention  in  this  case.  It  did  not  decide  that 
the  horses  were  temporarily  in  Philadelphia  for 
a  purpose  necessary  or  incident  to  the  ordinary 
use  and  enjoyment  of  them,  or  that  the  provi- 
sions in  the  charter  restricting  the  business  of  the 
association  to  the  counties  of  Chester,  Mont- 


gomery and  Berks  would  have  avoided  the 
policy  if  the  insured  had  moved  to  Philadelphia 
and  kept  his  horses  there.  It  simply  determined 
that  upon  the  facts  appearing  in  the  case  there 
was  no  violation  or  forfeiture  of  the  contract. 
We  have  made  particular  reference  to  the  deci- 
sion in  Ins.  Association  v,  Evans,  because  the 
by-law  limit  in  this  case  is  of  the  same  nature  as 
the  charter  limit  in  that.  We  have  then  to  de- 
cide as  an  original  question,  whether  the  plain- 
tiff in  moving  to  Philadelphia  and  taking  his 
horse  with  him  violated  sec.  14  of  the  by-laws 
and  thereby  forfeited  his  policy.  It  is  by  no 
means  clear  that  he  did  so.  There  is,  at  least, 
room  for  doubt  whether  the  by-law  was  intended 
to  prohibit  such  removal  of  the  property,  or  to 
attach  such  consequences  to  it,  and  as  forfeitures 
are  not  favorites  of  the  law  the  doubt  should  be 
resolved  against  the  insurer. 

We  think  the  by-law  in  question  fairly  admits 
of  a  construction  which  prevents  a  forfeiture. 
There  need  be  and  should  be  no  ambiguity  in  a 
contract  of  insurance.  The  prohibitions  and 
conditions  in  it  are  prepared  and  inserted  by  the 
insurer,  and  they  ought  to  be  clearly  expressed. 
In  the  case  at  bar  if  the  defendant  company  had 
intended  that  a  removal  of  the  property  beyond 
the  twelve-mile  limit  should  avoid  its  policy  it 
could  easily  have  said  so  and  saved  litigation. 

The  specifications  of  error  are  sustained. 
Judgment  reversed  and  procedendo  awarded. 

w.  M.  s.,  jr. 


Jan.  '94,  92.  March  6,  1894. 

Rohn  V.  Odenwelder. 

Charge  on  land-^Construction  of  deed-^ Charge 
not  divested  by  sheriff*  s  sale — Interest  on  ar- 
rears—  When  question  for  jury. 

Where  a  deed  creates  a  charge  upon  the  land  by  re- 
serving an  annuity  to  the  grantor  in  a  clause  in  the 
habendum  beginning  «  Under  and  subject  nevertheless,  to 
the  payment,"  etc.,  and  by  a  further  provision  of  the 
same  clause  reserves  an  annuity  of  less  amount  to  his 
widow  after  his  death,  the  second  annuity  is  also  a  charge 
upon  the  land. 

Such  a  charge  is  not  divested  by  a  sheriffs  sale  upon 
a  subsequent  lien. 

Whether  interest  should  be  allowed  upon  arrears  of 
such  an  annuity  is  a  question  to  be  decided  by  the  jury 
in  view  of  all  the  facts  in  the  case. 

Appeal  of  Tilghman  Odenwelder,  defendant, 
from  the  judgment  of  the  Common  Pleas  of 
Northampton  County,  on  verdict  for  plaintiff, 
Levina  £Lohn. 

Assumpsit  to  recover  arrears  of  an  annuity 
charged  on  land.  ,  t 
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At  the  trial,  before  Reeder,  J.,  it  appeared 
that  in  1873,  Daniel  Rohn,  by  deed  in  which  his 
wife  (the  plaintiff)  joined,  conveyed  to  his  son 
Jacob  P.  Rohn,  a  farm  for  the  consideration  of 
16,304.38.  This  deed  contained  the  following 
clause : 

'*Under  and  subject  nevertheless,  to  the  pay- 
ment of  the  sum  of  two  hundred  and  fifty 
dollars  yearly  and  every  year  unto  the  said 
Daniel  Rohn  during  his  natural  life  on  the  first 
day  of  April  in  each  year,  the  first  payment  to 
be  made  on  the  first  day  of  April  A.  D.  1875  : 
and  after  the  death  of  the  said  Daniel  Rohn,  if 
his  wife  survives,  then  the  sum  of  one  hundred 
dollars  for  each  and  every  year  shall  be  paid  to 
her  on  the  first  day  of  April  in  each  and  every  year, 
V  the  first  payment  not  to  become  due  until  April 
^9  1875,  ^"  any  event :  with  the  right  and  privi 
lege  of  the  use  of  three  rooms  such  as  the  said 
Daniel  Rohn  and  wife  shall  choose  to  occupy, 
at  their  option  during  his  natural  life  ;  and  if  his 
wife  survives  she  shall  have  the  same  privilege  to 
use  the  same  rooms,  so  long  as  she  remains 
widow  and  does  not  marry  again  ;  but  in  case  of 
her  marriage  she  is  to  lose  her  right  thereto; 
and  after  the  death  of  the  said  Daniel  Rohn  and 
the  death  or  second  marriage  of  his  said  wife, 
the  principal  sum  or  purchase  money  of  said 
farm,  to  wit  the  sum  of  16,204.38  shall  become 
due  and  payable  in  one  year  to  the  five  children 
of  the  said  Daniel  Rohn  their  heirs  and  legal  rep- 
resentatives in  equal  shares,  the  said  Jacob  to 
have  his  equal  share  thereof  as  one  of  the  said 
children,  the  said  principal  sum  or  purchase 
money  to  be  without  interest  for  one  year  after 
the  death  of  the  said  Daniel  Rohn  and  the  death 
or  second  marriage  of  his  said  wife." 

Daniel  Rohn  died  in  1874.  His  widow  occu- 
pied the  premises  under  the  deed.  April  16, 
1892,  the  sheriff  sold  the  premises,  by  virtue  of 
a  writ  of  lev.  fac.  against  Jacob  P.  Rohn,  to  the 
defendant,  for  1 740.  At  that  time  there  was  a 
mortgage  of  Jacob  Rohn  executed  in  1882  on 
the  premises.  After  the  execution  of  the  sheriffs 
deed  to  the  defendant,  plaintiff  brought  this  ac- 
tion to  recover  sixteen  instalments  of  ^100  each 
with  interest,  under  the  above  provisions  of  the 
deed. 

Defendant  contended  that  the  charge  on  the 
land  in  favor  of  plaintiff  was  discharged  by  the 
sheriffs  sale.  The  defendant  submitted,  mter 
alia,  the  following  point : 

*  *5 .  That  the  plaintiflf  is  not  entitled  to  recover 
interest  on  said  annuity  from  the  date  that  the 
same  was  payable  annually." 

**Ans.  This  point  I  deny."  (Fifth  assignment 
of  error). 

The  Court  charged  that  the  annuity  was  a 
charge  upon. the  land,  which  was  not  discharged 
by  the  sheriflTs  sale  on  account  of  the  interven- 


ing mortgage;  that  the  undisputed  evidence  in 
the  case  was  that  not  a  dollar  of  the  annuity  had 
been  paid ;  and  "that  there  is  nothing  for  you  to 
do  but  under  the  direction  of  the  Court  to  ren- 
der a  verdict  in  favor  of  the  plaintiff  for  the 
amount  of  the  arrearages  on  the  charge  of  one 
hundred  dollars  annually  in  her  favor  in  the  deed 
to  Jacob  P.  Rohn." 

Verdict  for  plaintiff  for  ^2,673. 76  and  judg- 
ment thereon.  Defendant  appealed,  assigning 
as  error  the  instruction  of  the  Court  that  the  an- 
nuity was  a  charge  not  discharged  by  the  sheriffs 
sale,  the  direction  to  find  for  the  plaintiff,  and 
the  answers  to  points. 

j^.  C.  Stewart  and  O.  H.  Meyers^  for  appel- 
lant. 

The  provision  for  the  plaintiflf  in  the  deed  con- 
stituted a  personal  covenant,  not  a  charge  on  the 
land. 

Heister  v.  Green,  48  Pa.  loi. 
Strauss's  Appeal,  49  Id.  353. 
Heist  V,  Baker,  49  Id.  11. 

Even  if  the  charge  was  a  Hen  on  the  land,  ar- 
rears were  discharged  by  the  sheriffs  sale. 

Devine's  Appeal,  30  Pa.  34S. 
Bantleon  v.  Smith,  2  Binn.  146. 
Reed  v.  Reed,  i  W.  &  S.  235. 

The  allowance  of  interest  was  a  question  to  be 
passed  upon  by  the  jury. 

Obermyer  v,  Nichols,  6  Binn.  159. 
Buchanan  v,  Montgomery,  2  Yeates,  73. 
Gaskins  v.  Gaskins,  17  S.  &.  R.  390. 
Heller's  Appeal,  116  Pa.  534. 
Smyser  v.  Smyser,  3  W.  &  S.  437. 

A.  B.  Longaker^  (A,  S.  Knecht  with  him), 
for  appellee. 

The  reservation  in  the  deed  was  a  condi- 
tional estate. 

Bear  v,  Whisler,  7  Watts,  144. 
Helfrich  V.  Weaver,  61  Pa.  390. 
Eichelberger  v»  Gitt,  104  Id.  73. 

A  sheriffs  sale  upon  a  subsequent  lien  cannot 
defeat  an  estate. 

.  Irwin  V.  Bank,  i  Pa.  349. 
Zeigler's  Appeal,  35  Id.  173. 
Schall's  Appeal,  40  Id.  170. 
Hacker  V.  Cozzens,92  Id.  461. 

Again  a  fixed  lien,  or  a  lien  standing  in  the 
title,  and  a  covenant  running  with  the  land,  will 
not  be  affected,  or  dischargad  by  a  sheriflPs  sale 
made  upon  a  second  mortgage  while  a  second 
and  intervening  mortgage  remains  undischarged. 

Dcwalt's  Appeal,  20  Pa.  236. 
Wert2*8  Appeal,  65  Id.  306. 
Eichelberger  v.  Gitt,  104  Id.  73. 
Strauss's  Appeal,  49  Id.  353. 

The  same  rule  applies  to  ground  rent  estates. 

Hacker  v,  Cozzens,  $upra. 
Devine's  Appeal,  30  Pa.  348.  ,^ 
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Each  annual  payment  was  a  principal  debt  on 
which  interest  is  demandable. 

Tospon  V,  Sipe,  1 16  Pa.  599. 

Mickelwaite  v.  Bartman,  I  Chan.  Rep.  184. 

Batten  v.  Earnly,  2  P.  Wms,  163. 

Bantleon  9.  Smith,  2  Binn.  150. 

Sopp  tr.  Winpenny,  68  Pa.  81. 

Buck  V.  Fisher,  4  Wbart.  516. 

De  Haven  v.  Bartholomew,  57  Pa.  126. 

Obermyerv.  Nichols,  6  Binn.  159. 

Gaskins  v,  Gaskins,  17  S.  &  R.  390. 

Smyscr  v,  Smyser,  3  W.  &  S.  437« 

Heller's  Appeal,  116  Pa.  534. 

Addams  v.  Heffeman,  9  Watts  529. 

The  statute  of  limitations  has  no  application 
to  the  case. 

De  Haven  v,  Bartholomew,  57  Pa.  128. 
Diefenderfer  v.  Eshleman,  113  Id.  305. 
Briggs's  Appeal,  93  Id.  485. 
Com.  r.  Snyder,  62  Id.  157. 

July  II,    1894.    Green,  J.    We  think  the 
learned  Court  below  was  correct  in  the  construc- 
tion given  to  the  clause  of  the  deed  creating  the 
charge.     It  is  not  really  disputed  that  the  charge 
of  $250  annually,  in  favor  of  Daniel  Rohn,  was 
a  fixed  lien,  or  charge,  upon  the  land  by  virtue 
of  the  words,  "Under  and  subject  nevertheless 
to  the  payment  of  the  sum  of  two  hundred  and 
fifty  dollars  yearly  and  every  year  unto  the  said 
Daniel  Rohn,"   etc.     We  think   the  case  of 
Heist  V,  Baker,  49  Pa.  9,  settles  the  character  of 
such  a  charge.    The  words  there  were,  "Under 
and  subject  nevertheless  to  the  payment  of  the 
sum  of  I932.52  at  the  decease  of  the  said  Eliza- 
beth Gross,  unto  the  above  named  Ann  Eliza 
and  Rachel  Gross  or  to  their  legal  representa- 
tives."    Mr.  Chief  Justice  Woodward,  deliver- 
ing the   opinion  of  this  Court,  said  of  these 
words,   "According  to  the  cases  cited  in  the 
argument,  as  well  as  according  to  the  reason  of 
the  thing,  these  words  created  an  express  lien 
upon  the  land  for  the  sum  mentioned,  which 
was  not  divested  by  the  sheriffs  sale,  because 
during  the  life  of  Mrs.  Gross,  it  was  a  lien  of  in- 
determinate value,  and  was  manifestly  intended 
to  run  with  the  land."    To  the  same  effect  in 
Eichelberger  v.  Gitt,  104  Pa.  64,  in  which  we 
said,  "Henry  Gitt  conveyed  the  land  to  Abdiel 
F.  Gitt  on  Dec.  21,   1853,  'subject  to  the  pay- 
ment of  five  thousand  nine  hundred  and  fifteen 
dollars,  the  purchase  money.'    These  are  apt 
words  for  imposing  a  lien,  the  grantee  took  the 
estate,  conditioned  for  the  payment  of  a  certain 
sum,  and  performance  of  the  condition  may  be 
enforced  by  action  of  ejectment."     We  do  not 
think  that  there  is  anything  in  Hiester  v.  Green, 
48  Pa.  loi,  which  conflicts  with  either  of  the 
foregoing  cases.     On  the  contrary  that  case  re- 
cognizes that,  "parties  may  by  clear  and  express 
words,  in  deeds  of  conveyance  create  liens  upon 


land  either  Yoi"  purchase  money,  or  for  the  per- 
formance of  collateral  conditions,  which  will  be 
binding  between  themselves  and  their  privies, 
and  such  liens  will  be  divested  by  subsequent 
sheriffs  sales  unless  they  are  in  the  nature  of 
testamentary  provisions  for  wives  and  children, 
or  are  not  capable  of  valuation,  or  are  expressly 
created  to  run  with  the  land."  In  the  present 
case  the  charge  comes  within  all  of  these  ex- 
cepted conditions  and  is  therefore  not  divested 
by  the  sheriflfs  sale. 

The  contention  of  the  appellant,  however, 
turns  chiefly  upon  the  provision  for  the  widow. 
During  the  life  of  Daniel  Rohn  the  sum  of  two 
hundred  and  fifty  dollars  was  to  be  paid  to  him 
annually,  and  dler  his  death  the  sum  of  one 
hundred  dollars  was  to  be  paid  annually  to  the 
widow.  It  is  argued  that  because  the  words, 
"Underand  subject,"  are  not  immediately  asso- 
ciated with  the  direction  to  pay  the  widow  the 
annual  sum  provided  for  her,  it  is  not  a  lien  or 
charge  upon  the  land.  It  is  true  that  the  words, 
"Under  and  subject,"  are  not  repeated  in  the 
direction  to  pay  the  annuity  of  the  widow,  but 
we  do  not  think  this  circumstance  fairly  operates 
to  dissociate  the  annuity  from  the  charging 
words.  If  we  consider  the  intent  of  the  grantor 
alone,  it  would  be  hardly  possible  to  conceive, 
that  he  did  not  mean  to  confer  the  same  secur- 
ity for  the  payment  to  the  widow,  that  was  given 
to  secure  the  payment  to  himself.  Apart  from 
her  more  helpless  condition  and  the  smaller  sum 
provided  for  her,  the  absence  of  any  motive  to 
make  a  distinction  in  the  grade  of  the  security 
for  the  respective  payments  forbids  the  thought 
that  such  could  have  been  intended.  But  apart 
from  these  considerations,  the  order  and  con- 
nection of  all  the  words  of  the  grant  which  cre- 
ate the  double  charge,  or  rather  the  successive 
charges,  do  not  require  such  a  construction. 
The  clause  of  the  deed  which  creates  these 
charges  for  the  grantor  and  his  wife,  is  one  con- 
tinuous clause  commencing  with  the  words, 
"Under  and  subject,"  and  not  terminating  un- 
til both  are  fully  provided  for,  and  it  may  well 
be  held  that  in  the  mere  rhetorical  sense,  as  well 
as  in  the  mental  sense,  both  of  the  annual  pay- 
ments described  in  the  succeeding  words  were 
intended  to  be  equally  affected  by  the  opening 
words  of  the  sentence.  There  is  no  question 
that  the  words,  "Under  and  subject,"  apply  di- 
rectly to  the  annual  sum  of  ^250  to  be  paid  to 
Daniel  Rohn,  for  they  are  in  immediate  juxta- 
position. But  the  provision  for  the  wife  fol- 
lows directly  after  the  provision  for  the  husband 
and  as  a  part  of  the  same  sentence,  and  is  upon 
the  same  subject,  and  separated  only  by  the  dif- 
ference in  the  contingency,  to  wit,  the  payment 
to  the  husband  during  his  life  and  thereafter  to 
the  wife  during  her  life.  The  whole  sentence  is 
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thus,  "Under  and  subject  nevertheless  to  the 
payment  of  the  sum  of  two  hundred  and  fifty 
dollars  yearly  and  every  year  unto  the  said  Daniel 
Rohn  during  his  natural  life,  on  the  first  day  of 
April  in  each  year,  the  first  payment  to  be  made 
on  the  first  day  of  April,  1875,  and  after  the 
death  of  the  said  Daniel  Rohn,  if  his  wife  sur- 
vives, then  the  sum  of  one  hundred  dollars  for 
each  and  every  year  shall  be  paid  to  her  on  the 
first  day  of  April  in  each  and  every  year,  the 
first  payment  not  to  become  due  until  April  i, 
1875,  ^^  *^y  event."  The  payment  of  the  one 
hundred  dollar  annuity,  is  simply  the  alternative 
of  the  payment  of  the  two  hundred  and  fifty 
dollar  annuity,  when  the  latter  has  expired  by 
the  death  of  the  annuitant.  We  think  it  would 
be  doing  violence  to  the  plain  meaning  of  the 
words,  as  well  as  to  the  obvious  intent  of  the 
grantors,  one  of  whom  was  this  very  widow  her- 
self, to  hold  that  the  husband  was  to  have  the 
.security  of  the  land  for  his  annual  sum,  and  that 
the  other  grantor  was  to  have  no  security  at  all, 
and  was  to  be  bound  to  look  only  to  the  personal 
liability  of  any  stranger  who  happened  to  own 
the  title.  We  are  confirmed  in  this  opinion  by 
the  words  of  the  rest  of  the  clause.  Immediately 
after  the  provision  for  the  widow  is  a  direction 
that  both  the  husband  and  wife,  grantors,  in  the 
deed,  shall  have  the  right  and  privilege  to  occupy 
three  rooms  of  the  house  during  their  joint  lives 
and  the  life  of  the  survivor.  As  this  is  a  palpa- 
ble charge  upon  the  title,  into  whomever's  hands 
it  might  fall,  it  is  entirely  consistent  with  the 
idea  that  the  grantors  intended  to  have  the  secur- 
ity of  the  land  for  all  the  reservations  in  the 
deed  in  their  favor. 

For  the  reasons  herein  stated  we  dismiss  all 
the  assignments  of  error  except  the  fifth.  This 
assignment  relates  to  the  question  of  interest  on 
the  arrearages  of  the  annual  payments,  from  the 
time  they  severally  matured.  The  learned 
Court  simply  denied  the  defendant's  point  on 
this  subject  but  gave  no  specific  direction  to  the 
jury,  though  in  the  concluding  sentence  of  the 
charge  the  jury  was  directed  to  render  a  verdict 
for  the  plaintiff  for  the  amount  of  the  arrearages 
only,  at  the  rate  of  one  hundred  dollars  per 
annum.  The  jury  allowed  interest  as  claimed 
by  the  plaintiff.  The  defendant's  fifth  point  did 
not  call  the  attention  of  the  Court  to  the  subject 
of  interest,  as  being  an  open  question  which 
might  be  affected  by  the  facts  one  way  or  the 
other,  but  requested  a  general  instruction  that 
the  plaintiff  was  not  entitled  to  interest.  This 
the  Court  simply  declined,  and  strictly  the  an- 
swer was  not  error  because,  imder  the  authori- 
ties, interest  may  be  allowed  on  such  charges. 
But  we  have  held  that  the  liability  for  interest 
depends  upon  the  facts  of  the  given  case  and 
perhaps  the  ends  of  justice  would  be  best  sub- 


served by  directing  another  trial  to  have  that 
question  determined. 

In  the  case  of  Heller's  Appeal,  116  Pa.  534, 
interest  was  asked  for,  in  a  case  similar  to  this, 
but  was  refused  by  the  master  and  Court  below, 
and  we  declined  to  interfere.  There,  as  here,  it 
appeared  that  the  widow  never  demanded  her 
dower  and  died  without  having  done  so.  It  is 
true  her  dower  had  never  been  assigned,  and 
there  was  no  fixed  amount  due  upon  which  in- 
terest could  accrue  for  non-payment.  The  mas- 
ter held  there  was  no  authority  for  the  payment 
of  interest  in  such  circumstances,  and  this  Court 
sustained  his  ruling. 

In  the  case  of  Gaskins  v.  Gaskins,  17  S.  &  R. 
390,  a  testator  bequeathed  to  his  widow  an  an- 
nual sum  of  fifty  dollars  and  charged  it  upon  his 
land,  which  he  devised  to  his  sons.  After  eleven 
years,  an  action  was  brought  to  recover  the  an- 
nual payments,  and  interest  on  them.  The 
Court  below  decided  that  interest  could  only  be 
recovered  from  the  time  of  suit  brought,  there 
being  no  evidence  of  any  previous  demands. 
Huston,  J.,  delivering  the  opinion  of  this  Court, 
said,  "The  case  before  us  presents  the  naked 
question  of  the  plaintiff  not  asking  for  principal 
or  interest,  until  the  interest  on  the  first  years 
became  equal  to  two-thirds  of  the  principal ;  and 
we  have  on  authority  and  on  principle  come  to 
the  conclusion  that  the  decision  of  the  Court 
below  was  right.  .  .  .  When  an  annuity  is  grow- 
ing from  land  of  a  yearly  value  sufficient  to  pay  it, 
and  nothing  said  of  it  by  him  to  whom  it  is  due, 
the  fair  presumption  is  he  does  not  want  it. 
There  is  no  ground  to  suppose  the  occupiers  of 
this  land  agreed  to  pay  or  expected  to  be  charged 
interest  for  it,  and  the  decision  is  that  if  the  bud 
is  resorted  to,  interest  is  not  due  until  demanded 
or  suit  brought.  Here  then  we  are  stopped  by 
authority  and  we  do  not  feel  disposed  to  overrule 
that  case." 

In  Smyser  v.  Sm3rser,  3  W.  &  S.  437,  proceed- 
ings in  partition  were  instituted  on  the  land  of  a 
decedent,  which  was  accepted  by  a  son,  who  en- 
tered into  recognizance  to  secure  the  widow  and 
heirs  their  shares  of  the  valuation  money.  The 
mother  died  without  having  collected  her  dues 
and  her  administrators  brought  suit  for  the 
amount,  and  claimed  interest  on  the  annual 
sums  from  the  time  they  were  respectively  due. 
The  Court  below  allowed  the  whole  claim  and 
was  reversed  by  this  Court,  In  a  per  curiam 
opinion  we  said,  ^^  Prima  facie  ^  annud  payments 
to  the  widow  of  an  intestate,  charged  on  his 
land  as  an  equivalent  for  her  dower  at  the  com- 
mon law,  bear  interest  from  the  day  they  are 
due.  But  in  this  instance  there  may  perhaps  be 
enough  in  the  relation  of  the  parties  to  convince 
a  jury  that  the  money  was  left  in  the  defendant's 
hands  on  deposit,    because    not    immediately 

Digitized  by  LjOOQIC 


WEEKLY  NOTES  OF  CASES. 


185 


needed.  In  the  case  of  a  stranger  no  such  pre- 
sumption would  arise;  but  between  a  parent  and 
child,  it  might  in  some  cases  be  implied.  In 
any  case,  however,  it  must  depend  on  particular 
circumstances.  ...  It  is  a  presumption  purely 
of  fact,  however,  which  can  be  drawn  on  either 
side  only  by  a  jury,  according  to  the  strength  of 
the  circumstances ;  and  as  it  is  not  a  legal  infer- 
ence from  the  facts  found,  we  are  compelled  to 
remit  the  cause  for  another  trial." 

There  is  so  much  analogy  between  the  facts  of 
these  two  cases  and  the  case  at  bar,  and  so  much 
justice  in  the  rulings  upon  those  facts,  that  we 
are  disposed  to  follow  them  with  a  similar  ruling 
in  the  present  instance.  This  plaintiff  never  col- 
lected and  so  far  as  is  known  never  seriously  de- 
manded, the  annual  sums  due  her,  and  of  course, 
she  never  claimed  or  received  any  interest  on 
those  sums.  Presumably  she  left  the  money 
with  her  son  because  she  did  not  need  it  and 
was  content  that  it  should  so  remain.  When 
appealed  to  by  the  defendant  who  had  a  right  to 
Imow  what  her  claim  was  she  evaded  his  inquiry 
and  gave  no  answer.  She  testified  that  she  had 
money  of  her  own  and  that  she  at  one  time 
loaned  to  Jacob  I700,  which  he  afterwards  paid 
back  to  her  with  interest.  She  said  she  asked 
him  for  this  money  sometimes  and  that  he  said 
he  could  not  pay  it,  he  had  no  money  and  that 
she  said  nothing  in  reply.  Without  our  deciding 
whether  interest  ought  to  be  allowed  on  the  state 
of  facts  as  they  now  appear  of  record,  we  think 
it  should  be  referred  to  a  jury  to  determine  the 
question  under  the  authority  of  Smyser  v.  Smy- 
ser.  It  is  true  that  in  Addams  v,  Heffernan,  9 
Watts,  529,  we  held  that  interest  should  be  al- 
lowed upon  an  unpaid  annual  sum,  but  the  cir- 
cumstances of  that  case  were  different  and  did 
not  raise  the  present  question. 

As  a  matter  of  course  any  judgment  that  may 
be  entered  against  the  defendant  will  be  a  judg- 
ment de  terris.  We  affirm  the  judgment  of  the 
Court  below  on  all  points  but  the  one  relating 
to  interest,  and  we  only  reverse  on  that  in  order 
that  the  verdict  of  a  jury  may  be  taken  on  that 
question. 
Judgment  reversed  and  new  venire  awarded. 

J.  D.  B.,  jr. 


Jttly.  '93»  77-  January  16,  1894. 

Weigman  v.  Jones. 

Party  wall — Grant  of  easement  of  light  and  air. 

Where  a  grantor  conveys  a  portion  of  his  premises 
immediately  adjoining  premises  already  owned  by  the 
grantee,  the  consideration  recited  being,  inier  aiia,  the 
grant  of  an  "easement  for  light  and  air"  for  the  grantor's 


remaining  property,  and  the  grantee  for  himself  and  his 
assigns  agrees  by  deed  not  to  build  upon  the  said  conveyed 
premises  to  a  height  greater  than  sixteen  feet,  and  exe- 
cutes a  covenant  running  with  the  land,  assuring  to  the 
grantor  the  before  mentioned  easement  of  light  and  air,  a 
wall  afterwards  erected  by  the  grantor  on  the  line  between 
his  land  and  the  piece  of  land  granted  is  not  to  be  regarded 
as  an  ordinary  party  wall,  and  the  grantor  will  not  be 
restrained  by  injunction  from  leaving  windows  or  openings 
therein,  at  a  height  above  the  said  sixteen  feet. 

Appeal  of  Joshua  R.  Jones,  defendant,  from 
the  decree  of  the  Common  Pleas  No.  2,  of  Phila- 
delphia County,  ordering  him  to  close  up  certain 
openings  in  a  party  wall  between  his  premises 
and  those  of  John  H.  Weigman,  plaintifif. 

A  bill  was  filed  to  compel  the  closing  of  win- 
dows in  a  party  wall ;  the  answer  set  up  a  con- 
veyance by  the  plaintiff  to  the  defendant  of  an 
easement  of  light  and  air.  The  facts  appear 
fully  in  the  opinion  of  the  Supreme  Court.  The 
Court  of  Common  Pleas  granted  an  injunction 
as  prayed  and  the  defendant  appealed. 

If.  E.  Garseddsid  George  Tucker  Bispham^ 
for  appellant. 

The  plaintiff  having  granted  an  easement  of 
light  and  air,  the  ordinary  rule  that  a  party  wall 
can  have  no  openings  does  not  apply. 

A  contract  for  the  erection  of  a  party  wall 
which  provides  that  the  person  on  whose  land  it 
is  to  be  partly  built  shall  "not  have  the  right  to 
obstruct  the  light  for  any  window  which  the  other 
party  shall  build  into  said  wall"  gives  such  other 
party  by  implication  the  right  to  build  windows 
into  such  wall. 

Grimley  v.  Davidson,  133  111.  116  (1890). 

J.  Martin  Rommely  contra. 

October  i,  1894.  Sterrett,  C.  J.  In 
October,  1880,  and  prior  thereto,  the  parties  to 
this  contention  each  respectively  owned  a  lot 
on  Cherry  street  below  Eighth  in  Philadelphia. 
Plaintiff^s  lot,  fronting  eighteen  feet  eight  and 
one-half  inches  on  Eighth  street,  extended  back 
easterly  along  the  southerly  line  of  Cherry  street 
one  hundred  and  five  feet  nine  inches  to  the 
westerly  line  of  defendant's  lot  fronting  on  said 
last  mentioned  street.  The  westerly  face  of  the 
wall  of  defendant's  building  was  five  and  three- 
quarters  inches  from  the  line  dividing  said  lots. 

The  first  and  second  paragraphs  of  the  bill 
contain  full  descriptions  of  said  lots  respectively 
with  averments  of  title  in  fee  thereto.  The 
third  paragraph  charges  that  defendant  is  causing 
to  be  ^erected  on  his  lot  a  seven-story  building, 
and  for  that  purpose  has  built  a  party  wall  on  the 
division  line  between  said  lots.  The  fourth 
paragraph  avers  that  said  party  wall  to  the  height 
of  the  first  story  is  about  twenty-four  inches  in 
thickness,  of  which  six  and  one-half  inches 
stands  upon  plaintiffs  ground  in  accordance 
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with  the  Acts  of  Assembly  relating  to  party  walls, 
in  such  cases  made  and  provided.  The  fifth 
paragraph  charges  ''that,  in  violation  of  law  and 
plaintifiTs  rights,  the  said  defendant  has  caused 
to  be  built  or  opened  in  said  party  wall  six  win- 
dows overlooking  the  premises  of  plaintiff,  to  his 
great  detriment  and  injury,  notwithstanding  no- 
tice to  desist  therefrom  was  given  to  said  defen- 
dant while  said  wall  was  being  erected." 

The  prayers  are  for,  (i)  an  order  compelling 
defendant  to  build  up  said  openings  or  windows ; 
(2)  an  injunction  restraining  the  further  main- 
tenance of  said  openings  or  windows,  and  (3) 
further  relief. 

The  averments,  etc.,  contained  in  the  first, 
second  and  fourth  paragraphs  of  the  bill  are  ad- 
mitted. The  third  and  fifth  paragraphs  are 
denied ;  and,  for  further  answer  to  the  latter, 
the  averment  of  the  defendant  is  "that  under 
and  by  virtue  of  a  certain  deed,  made  betwecB 
myself  and  the  complainant  and  others,  dated 
the  lath  day  of  October,  1880, 1  had  the  right 
to  put  the  windows  in  the  western  side  of  my 
wall."  A  copy  of  said  deed  is  appended  to  and 
made  part  of  the  bill.  The  case  was  heard  on 
bill  and  answer,  and  the  learned  Court  without 
filing  any  opinion,  or  so  far  as  appears  assigning 
any  reason  for  its  action,  granted  the  relief 
prayed  for  and  entered  the  decree  from  which 
defendant  took  this  appeal. 

If  the  structure  complained  of,  with  the  open- 
ings therein,  were  merely  a  party  wall,  erected 
under  the  law  relating  to  that  subject  and  with- 
out reference  to  the  rights  granted  and  acquired 
under  the  deed  relied  on  by  defendant  in  his 
answer,  there  would  be  force  in  the  plaintiffs 
contention;  but,  without  wholly  ignoring  de- 
fendant's right  under  said  deed,  the  case  <!annot 
be  treated  as  involving  nothing  more  than  a 
question  under  the  party  wall  law.  The  deed 
referred  to  is  tripartite,  the  defendant  and  his 
wife  being  parties  of  the  first,  plaintiff  and  his 
wife  parties  of  the  second,  and  John  Craig  and 
George  Craig,  mortgagees  of  plaintiffs  lot,  par- 
ties of  the  third  part.  After  reciting  defendant's 
seizure  and  possession  of  his  lot,  and  fully  de- 
scribing the  same  by  metes  and  bounds,  etc., 
and  as  abutting  on  the  easterly  end  of  plaintiffs 
lot  for  the  distance  of  eighteen  feet  eight  and 
one-half  inches,  the  deed  contains,  inter  alia^ 
the  following  further  recitals : — 

"And  Whereas,  the  said  John  H.  Weig- 
man  is  desirous  of  erecting  an  addition  to  the 
building  situate  on  his  said  lot,  so  that  its  eastern 
wall  shall  be  built  upon  the  boundary  line  be- 
tween the  two  above  described  lots  of  ground ; 
and  by  the  statute  in  such  case  made  and  pro- 
vided for  the  erection  of  party  walls,  the  said 
Weigman  would  have  the  right  to  build,  for  the 
purposes  of  party  walls,  four  and  one-half  inches 


upon  the  land  of  said  Jones  for  the  space  of 
eighteen  feet  eight  and  one-half  inches,  which 
said  addition,  if  so  erected,  would  greatly  damage 
the  said  Jones  by  cutting  off  the  second  and  third 
story  of  said  Jones'  building  from  light  and  air. 

"And  Whereas,  it  hath  been  agreed  by  said 
Jones  and  Weigman  that  the  said  Jones  shall 
convey  unto  the  said  Weigman  the  said  five  and 
three-quarters  inches  lying  between  the  western 
wall  of  said  Jones'  building  and  his  boundary 
line  for  the  length  of  eighteen  feet  eight  and 
one-half  inches,  and  shall  also  pay  unto  said 
Weigman  the  sum  of  four  hundred  dollars ;  in 
consideration  of  such  conveyance  and  payment 
the  said  Weigman  is  to  execute  a  covenant  run- 
ning with  his  said  land  to  preserve  the  easement 
for  light  and  air  unto  the  said  Jones,  his  heirs 
and  assigns,  and  those  claiming  by,  through  or 
under  him,  them,  or  any  of  them,  and  also  that 
he  the  said  Weigman,  shall  use  the  said  five  and 
three- quarter  inches  so  conveyed  to  him  for  the 
purpose  of  erecting  a  wall  to  the  eastern  end  of 
the  proposed  addition  of  only  sixteen  feet  in 
height,  measured  from  the  surface  of  the  ground, 
and  that  he  neither  will,  nor  any  person  or  per- 
sons, natural  or  artificial,  claiming  or  to  claim 
by,  through,  from  or  under  him,  will  make, 
cause,  or  suffer  to  be  made,  any  erection,  wall, 
building,  part  of  building,  or  obstruction  what- 
ever upon  his  said  lot,  or  the  strip  hereby  con* 
veyed  higher  than  the  said  sixteen  feet  unless 
there  shall  be  left  between  the  buildings  a  clear 
space  of  at  least  thirty-six  inches  between  the 
faces  of  the  two  walls  from  the  height  of  sixteen 
feet  upwards,  the  starting  point  for  this  measure- 
ment being  the  face  of  the  wall  as  now  erected 
upon  the  lot  of  said  Jones." 

As  expressed  in  the  granting  clause,  the  con- 
veyance of  said  five  and  three  quarters  inches 
wide  strip,  is  "as  well  for  and  in  consideration 
of  the  premises,  and  of  the  easement  for  light 
and  air  hereby  created  as  of  one  dollar  to  them 
in  hand  paid,"  etc.  Habendum,  etc.,  "subject  to 
the  restrictions  for  building  as  herein  contained." 

This  is  followed  by  plaintifiPs  covenant  pro- 
vided for  in  the  second  of  the  foregoing  recitals, 
running  with  the  land  and  securing  to  defendant 
the  said  easement  of  light  and  air;  also  Mrs. 
Weigman's  release  of  any  dower  interest  she  may 
have  in  said  easement,  and  the  release  of  said 
mortgagees  of  their  interest  in  the  same. 

It  is  difficult  to  conceive  how  the  easement 
claimed  by  defendant  could  be  more  effectually 
secured  to  him,  his  heirs  and  assigns  than  is  done 
by  the  tripartite  deed  upon  which  he  relies.  In 
view  of  the  provisions  of  that  instrument,  plain- 
tiff has  no  case. 

Decree  reversed  and  bill  dismissed,  and  it  is 
ordered  that  the  costs  including  the  costs  of  this 
appeal  be  paid  by  the  plaintiff.  h.  b. 
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Jan.  '94,  307,  326,  368.  April  3,  1894. 

Morris    et  al.  v.  The  Metalline  Land 

Company  et  al. 

Brooking's  Appeal. 

Stevens's  Appeal. 

Miller's  Appeal. 

Joint^stock  associatton — Rights  of  shareholders 
determined  by  articles  of  association — For- 
feiture of  stock  for  non-payment  of  assess 
ments —  When  regular ^  equity  does  not  relieve 
— Absolute  observance  of  provisions  of  arti- 
cles necessary — Notice  by  publication^-^Neces- 
sity  off  not  supplied  by  actual  notice — Acqui* 
escence  in  forfeiture — Laches, 

So  far  as  the  shareholders  are  concerned,  the  articles 
of  association  of  a  joint-stock  company  constitute  the 
law  governing  the  rights  of  the  members  or  stockholders, 
and  the  business  of  the  association  must  be  conducted  in 
accordance  with  the  provisions  of  such  articles. 

Forfeiture  of  the  shares  of  a  stockholder  for  failure  to 
comply  with  a  call  for  an  assessment  duly  levied  by  the 
managers  of  the  company  in  compliance  with  the  terms 
of  the  articles  of  association  is  one  of  the  forfeitures 
against  which  equity  does  not  relieve. 

Hence  the  terms  of  the  articles  must  be  most  strictly 
complied  with,  and  all  provisions  in  regard  to  notice  ab- 
solutely observed. 

When  the  articles  provide  for  notice  by  publication  in 
certain  newspapers,  and  also  for  notice  by  mail,  a  failure 
to  comply  with  the  provbions  in  regard  to  publication  in 
a  particular  newspaper  avoids  the  forfeiture,  even  if  it  be 
shown  that  actud  notice  of  the  assessment  called  was 
given  to  the  stockholder  affected. 

The  cases  in  which  a  shareholder  has  been  held  in 
equity  to  have  acquiesced  in  the  forfeiture  of  his  shares 
will  be  found  on  examination  to  be  cases  in  which  either 
the  excuse  for  non-compliance  was  held  insufficient,  or 
die  delinquent  stockholder  held  aloof  while  others  were 
fiunishing  means  to  carry  on  the  business,  or  there  was 
dear  evidence  of  intentional  abandonment  of  the  stock 
after  full  notice  of  forfeiture  proceedings.  In  these  cases 
it  would  be  inequitable  to  allow  the  delinquent  stock- 
hoMer  to  participate  in  profits  subsequently  secured. 

When  the  articles  of  association  reauired  publication 
in  a  certain  newspaper,  and  provided  for  forfeiture  in 
Case  of  failure  to  pay  after  thirty  days,  in  defipiult  of  such 
publication  there  was  no  time  at  which  the  shareholder 
was  in  default  for  failure  to  pav,  hence  the  forfeiture 
proceedings  were  totally  invalid,  and  the  shareholder 
never  guilty  of  lachefi. 

Appeal  of  Roope  Brooking,  one  of  the  defend- 
ants, from  the  decree  of  the  Common  Pleas  No. 
2  of  Philadelphia  County^  in  the  case  of  Morris 
et  al.  zf.  The  Metalline  Land  Company  et  al. 

Appeal  of  William  H.  Stevens,  another  of  the 
defendants,  from  the  same  decree. 

Appeal  of  Sarah  Miller,  executrix  of  Freder- 
ick Miller,  who  was  another  of  the  said  defen- 
dants, from  the  same  decree. 


The  trustees  of  the  Metalline  Land  Company 
having  sold  forty  acres  of  land  in  Michigan  held 
by  them  for  the  said  association  for  the  sum  of 
1500,000  to  the  Calumet  and  Hecla  Mining 
Company,  filed. a  bill  to  determine  the  parties 
entitled  to  participate  in  the  proceeds  of  the 
said  sale.  The  character  of  the  company  was 
considered  by  the  Supreme  Court  in  Oliver's 
Estate,  136  Pa.  43. 

Testimony  under  this  bill  and  the  answers 
filed  thereto  was  taken  before  Joseph  J.  Broad- 
hurst,  Esq.,  examiner  and  master.  Before  him 
it  was  shown  that,  besides  those  persons  who 
were  admitted  to  be  stockholders  of  the  land 
company,  because  all  the  assessments  ever  made 
by  the  managers  of  the  company  (amounting  in 
all  to  the  sum  of  1 1.90  per  share)  had  been  paid 
by  them,  and  who  were  referred  to  as  '*  Class 
L,"  the  defendants  comprised  persons  who,  as 
this  first  class  of  stockholders  alleged,  had  for- 
feited their  shares,  for  non-payment  of  calls 
made  in  1872  (Class  II.),  and  in  1874  (Class 
m.),  and  in  1878  (Class  IV.).  The  litigation 
was  practically  between  the  defendants  of  the 
first  class  on  one  hand,  and  those  of  the  second, 
third  and  fourth  classes  on  the  other.  The  mas- 
ter decided  that  all  the  forfeitures  declared  by 
the  managers  for  failure  to  pay  these  several  calls 
had  been  regular  and  valid,  and  that  the  parties 
affected  thereby  were  not  entitled  to  participate 
in  the  distribution  of  the  fund.  The  report  of 
the  master  was  confirmed  by  the  Court,  no 
opinion  being  filed.  Of  the  appellants.  Brook- 
ing and  Miller  were  the  holders  of  stock  de- 
cUu-ed  to  have  been  forfeited  for  failure  to  re- 
spond to  the  call  made  in  1878,  and  Stevens  was 
the  holder  of  stock  declared  to  have  been  for- 
feited for  non  payment  of  the  call  of  1874,  and 
of  other  stock  declared  to  have  been  forfeited 
for  non-payment  of  the  call  of  1878. 

The  principal  contention  was  as  to  the  regu- 
larity of  the  call  made  in  1878.  The  articles  of 
association  (recited  in  the  opinion  of  the  Su- 
preme Court)  required  publication  of  notice  of 
the  call  in  a  newspaper  published  in  the  City  of 
Philadelphia  and  a  newspaper  published  in  the 
City  of  Detroit,  and  also  that  notice  of  the  call 
should  be  sent  by  letter  through  the  postoffices 
addressed  to  all  stockholders  whose  residence 
was  known  by  the  secretary.  It  was  shown  that 
notice  of  this  call  of  1878  was  published  in  a 
Philadelphia  newspaper,  but  was  not  published 
in  a  newspaper  published  in  Detroit.  It  was  also 
shown  that  notice  was  sent  to  the  stockholders 
upon  a  postal  card. 

BROOKING'S  APPEAL. 

Roope  Brooking,  an  English  citizen,  had  not 
been  in  America  since  1870.    The  postal  card 
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notice  addressed  to  him  was  sent  to  a  firm  in 
New  York  City  with  which  he  had  formerly  been 
connected.  There  was  a  dispute  as  to  whether 
notice  reached  Mr.  Brooking,  but  the  master 
found  that  there  had  been  sufficient  testimony 
*'  to  leave  no  doubt  in  the  mind  of  the  master 
that  Mr.  Brooking  did  have  knowledge  of  what 
was  done  by  the  trustees  in  regard  to  the  stock 
about  the  time  of  the  forfeiture  and  sale,  as  well 
as  the  knowledge  communicated  to  him  by  the 
secretary  by  letter  of  April  12,  1884,  in  answer 
to  a  letter  from  Mr.  Brooking  of  January  18, 
1884/' 

Stevens's  appeal. 

William  H.  Stevens  is  a  citizen  of  the  State 
of  Michigan,  residing  in  the  City  of 
Detroit.  From  1866  until  he  was  removed 
in  1875  ^^  w^  ^^^  o^  t^^  trustees  of  the  Me- 
talline Land  Company.  As  such  trustee  he 
signed  the  forfeiture  resolution  of  the  call  of 
1874,  and  was  subsequently  removed  at  the  an 
nual  meeting  of  the  company  from  his  office  of 
trustee,  and  550  shares  which  had  been  held  by 
him  were  sold  in  1875  ^^^  failure  to  comply 
with  the  assessment  of  1874.  For  his  failure  to 
comply  with  the  later  call  of  1878,  1,500  shares 
of  his  stock  were  treated  as  forfeited,  and  were 
sold  to  the  Metalline  Land  Company,  and  so  trans- 
ferred on  the  company  books.  The  testimony 
as  to  whether  Mr.  Stevens  had  actual  knowledge 
of  the  call  of  1878  was  conflicting.  In  1885 
he  wrote  to  the  secretary  of  the  company  in  re- 
gard to  his  stock,  and  received  a  reply  that  it 
had  been  forfeited  and  sold.  In  1886  he  wrote 
again  to  the  secretary,  stating  that  he  had  no 
knowledge  of  any  assessment  being  called,  and 
did  not  hear  of  any  advertisement  and  was  ig- 
norant of  the  cause  of  his  name  not  being  on 
the  list  of  the  present  owners. 

miller's  appeal. 

Frederick  Miller,  who  held  fifty  shares  of  the 
company's  stock,  died  in  1885,  six  and  a  half 
years  after  the  alleged  forfeiture  of  his  shares. 
The  testimony  of  his  executrix  was  that  she 
found  his  certificate  of  stock,  notices  of  calls  of 
1872  and  1874  and  receipts  for  payment  of  the 
same,  but  no  other  papers  relating  to  the  Metal- 
line Land  Company.  It  did  not  appear  that  she 
ever  made  any  inquiry  about  these  shares,  and 
she  testified  that  in  1878  there  were  at  least  two 
other  Frederick  Millers  residing  in  Buffalo,  and 
also  that  in  1878  her  husband  had  ample  means 
to  have  paid  the  instalment. 

The  master  having  found  that  there  had  been 
substantial  compliance  with  the  provisions  of  the 
articles  of  the  association,  held  that  the  forfeit- 


ures declared  by  the  company  had  been  valid  in 
all  cases,  and  his  report  having  been  confirmed 
by  the  Court  appeals  were  taken  by  the  above 
parties. 

Hampton  L,  Carson^  for  appellant  Brooking. 

That  the  provisions  of  the  articles  of  associa- 
tion in  relation  to  notice  of  an  assessment  must 
be  complied  with  strictly,  and  that  a  failure  of 
compliance  will  avoid  the  forfeiture  was  decided 
in  Tomlin  v.  Tonica  &  Petersburg R.  R.  Co.,  23 
IlL  439. 

Rutland,  etc.,  R.  R.  Co.  v.  Thrall,  35  Vt  536. 
Hughes  V,  Antielam  Mfg.  Co.,  34  Md.  316. 
Macon,  etc.,  R.  R.  Co.  v.  Vason,  57  Ga.  314. 
Westcott  V.  Minnesota  Mining  Co.,  23  Mtch.  145. 
Passenger  R.  W.  Co.  v.  Fitler,  60  Pa.  130. 
Alabama,  etc.,  R.  R.  Co.  v.  Romley,  8  Fla.  508. 
Pulford  V.  Fire  Department,  31  Mich.  458. 
Insurance  Co.  v,  Stewart,  39  N.  J.  L.  486. 
Sparks  v,  Liverpool  Water  Works,  13  Ves.  Jr.  427. 
Johnson  v,  Lyttle's  Iron  Agency  L.  R.,  5  C.  D.  687. 
Watson  V,  Eales,  33  Beav.  294. 
Clarke  v.  Hart,  6  H.  L.  633. 

The  facts  are,  as  shown  by  the  testimony,  that 
Mr.  Brooking  did  not  receive  notice  in  conform- 
ity to  the  fundamental  articles  of  association,  and 
his  stock  could  not  be  legally  forfeited  unless  he 
received  such  notice.  The  provisions  of  the 
articles  were  not  complied  with : — 

a.  Because  of  a  failure  to  advertise  as  re- 
quired. 

b.  Because  of  the  sending  of  a  postal  card 
instead  of  the  letter  required  by  the  articles. 

c.  In  point  of  fact  Mr.|Brooking  did  not  re- 
ceive notice  in  any  manner  in  1878. 

Mr.  Brooking  never  had  that  full  knowledge 
of  the  circumstances  declared  by  the  authorities 
to  be  necessary  to  work  an  estoppel,  and  it 
would  be  the  height  of  inequity  to  present  his 
conduct  in  the  light  of  an  abandonment.  He 
did  not  stand  by  and  acquiesce  in  what  had  been 
done,  for  when  he  inquired  as  to  what  had  been 
done  he  was  deceived.  He  was  not  informed  of 
the  details  of  the  alleged  forfeiture. 

There  is  no  such  merit  in  the  conduct  of  the 
remaining  shareholders  as  to  entitle  them  to  con- 
sideration such  as  was  extended  in  the  English 
cases  cited  by  the  master.  They  made  no  large 
expenditures  for  the  development  of  the  common 
property. 

T.  Elliott  Patterson^  for  appellant  Stevens. 

On  the  point  of  the  necessity  for  strict  com- 
pliance with  the  prescribed  mode  of  forfeiture, 
beside  the  cases  supra^  he  cited  : — 

Pierce  on  Railroads,  86. 

Redfield  on  Railways,  214. 

Morawetz,  Private  Coiporations,  127. 

Goulton  V.  London,  etc.,  Tile  Co.,  L.  R.,  5  C.  D. 

141. 
Pitcher  v.  Barrows,  17  Pick.  365. 
Lincoln  v,  Wright,  23  Pa.  80. 
Kellogg  z'.  trench,  15  Gray,  354. 
Irvin  V.  Gill,  155  Pa.  8. 
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There  was  nothing  in  Stevens's  conduct  which 
amounts  to  an  estoppel  against  him. 

Pickard  v.  Sears,  6  Ad.  ^  £K  469. 
Freeman  v.  Cooke,  2  Exch.  654. 
Leating  v,  Ome,  77  Pa.  93. 
lawrence  v,  Luhr,  65  Id.  236. 
Ha]leck  v.  Bresnahen,  3  Wyoming,  73.' 
Merrimac  Mining  Co.  v.  Levy,  54  Pa.  230. 
Hill  V.  Epley,  31  Id.  331. 

Or  to  laches,  showing  an  abandonment  of  his 
stock. 

Ettingf/.  Max's  Ex'r.  4  Fed.  Rep.  681. 
Cranmerr.  McSwords,  24  W.  Va.  601. 
Partridge  v.  McKinney,  10  Cal.  183. 
Ciyindall  V  Woods,  8  Id  144. 
Shaw  V,  Spencer,  100  Mass.  382. 

2  Peery  on  Trusts,  sec.  850,  867. 

3  Lewen  on  Trusts,  p.  923. 

It  is  submitted  that  where  no  interest  of  third 
parties  has  vested  in  the  stock  of  Mr.  Stevens, 
and  the  trustees  with  full  notice  are  vendors  and 
interested  as  vendees  in  the  violation  of  their 
by-laws,  no  Court  of  equity  at  the  instance  and 
prayer  of  the  wrong-doers  will  render  a  decree 
depriving  the  respondent  in  this  case  of  over 
^29,000  for  the  non-payment  without  notice  of 
an  irregular  call  of  five  cents  a  share,  amounting 
only  to  eighty-six  dollars  and  eleven  cents. 

James  E,  Hood  (^Francis  J,  Gowen  with 
him),  for  appellant  Miller. 

The  sending  of  a  postal  card  addressed  to 
''Frederick  Miller,  Buffalo,  N.  Y.,"  cannot  be 
considered  notice.  Such  a  case  does  not  come 
within  the  rule  regarding  the  deposit  in  the  mails 
of  a  letter  ''properly  addressed." 

Walter  v,  Haynes,  i  Ry.  &  Moody,  149. 

Richard  C,  Dale  and  John  G.  Johnson 
(IVi'Uiam  D,  Neils  on  with  them),  for  appellees. 

The  defendants  of  class  I.  being  those  shown 
by  the  records  of  the  association  to  be  members, 
rest  on  their  apparent  title,  and  need  no  further 
proof.  The  defendants  of  the  other  classes,  hav- 
ing no  apparent  title,  seek  to  obtain  the  aid  of 
the  chancellor  to  change  the  existing  status  and 
to  secure  admission  to  the  privileges  of  member- 
ship. This  they  seek  to  accomplish  by  showing 
that  at  one  time  they  were  members  and  that 
their  loss  of  membership  was  accomplished  by 
proceedings  in  which  there  was  a  formal  irregu- 
larity. 

Having  acquiesced  in  proceedings  under 
which  their  interests  were  forfeited  for  a  period 
exceeding  the  statute  of  limitations,  these  par- 
ties should  not  be  aided  by  a  Court  of  equity. 

* 'Invalid  forfeitures  may  subsequently  by  ac- 
quiescence, express  or  tacit^  be  so  far  confirmed 
Uiat  they  cannot  "be  opened." 

Greenes  Brice's  UUta  Vires,  188,  and  cases  cited. 
Garden  Gully  Min.  Co.  v.  Mclister,  L.  R.  i  App. 
Cases,  39. 


Lawrence's  Case,  L.  R.  2  Ch.  App.  412. 
Hart  V,  Clarke,  19  Beav.  356. 
CleM;  V.  Edmonson,  8  De  G.  M.  &  G.  787. 
McConomy  v.  Reed,  152  Pa.  42. 

October  8,  1894.  Green,  J.  The  proceed- 
ing in  this  case  is  a  bill  in  equity  filed  by  certain 
trustees  of  a  fund  arising  from  the  sale  of  lands 
owned  by  the  defendant  land  company.  **The 
company  is  unincorporated  and  is  a  partnership 
organized  on  the  joint  stock  plan  by  a  contract 
entered  into  by  the  members" :  Oliver's  Es- 
tate, 136  Pa.  58.  It  is  composed  of  numerous 
members  whose  interests  inthe  company  are  re- 
presented by  certificates  of  stock  of  which  there 
were  to  be  twenty  thousand  of  five  dollars  each. 
The  business  of  the  company  was  to  be  the  pur- 
chasing  of  lands,  developing  mines  of  copper 
and  other  valuable  mineral,  and  disposing  of 
the  same,  situated  in  the  Lake  Superior  Land 
District,  Upper  Peninsula,  State  of  Michigan. 
The  funds  and  property  of  the  association  were 
vested  in  three  trustees  to  be  held  by  them  as 
joint  tenants,  and  they  were  to  have  the  entire, 
control  and  disposal  of  the  property  real  and 
personal  and  to  make  purchases,  conveyances, 
sales  and  contracts.  In  the  exercise  of  their 
authority  they  sold  forty  acres  of  the  lands  of 
the  company  for  ^500,000,  and  the  distribution 
of  this  money  is  the  object  of  the  present  pro- 
ceeding. Certain  of  the  stockholders  had  failed 
to  pay  calls  or  assessments  made  by  the  trustees, 
and  the  shares  of  a  number  of  stockholders,  in- 
cluding the  appellants,  had  been  forfeited  for 
non-payment  of  the  calls.  If  these  forfeitures 
were  lawfully  made  the  appellants  have  no  case, 
and  the  decree  of  the  Court  below  should  be 
sustained ;  if  they  or  any  of  them  were  not  law- 
fully made,  the  appellants  are  entitled  to  parti- 
cipate in  the  distribution,  from  which  they  were 
excluded  by  the  master  and  Court  below.  Three 
calls  were  made  prior  to  the  forfeitures  involved 
in  the  present  contention,  one  in  1872,  one  in 
1874  and  another  in  1878.  As  to  the  call  made 
in  1872,  no  question  arises  here,  as  all  the  ap- 
pellants paid  the  amounts  called  for  at  that 
time.  There  are  three  appellants,  Roope  Brook- 
ing, Sarah  Miller,  executrix,  and  William  H. 
Stevens.  The  shares  of  Brooking  and  Miller 
were  forfeited  under  the  call  of  1878  only.  Of 
the  shares  of  Stevens,  five  hundred  and  fifty 
were  forfeited  for  non-payment  under  the  call 
of  1874,  and  fifteen  hundred  for  non-payment 
under  the  call  of  1878.  In  regard  to  the  for- 
feiture of  the  550  shares  under  the  call  of  1874, 
we  are  of  opinion  that  the  provisions  of  the  arti- 
cles of  association  which  authorized  a  forfeiture, 
were  strictly  and  precisely  followed  in  every 
particular,  and  therefore  that  forfeiture  was  a 
valid  and  binding  act  fully  authorized  by  the 
articles,  and  it  must  be  sustained. 

Digitized  by  VjOOQIC 


190 


WEEKLY  NOTES  OF  CASES. 


We  are  of  a  different  opinion  in  regard  to  all 
the  forfeitures  under  the  call  of  1878,  and  there- 
fore do  not  sustain  them.  The  authority  to 
make  any  forfeitures  is  found  in  the  fourth  sec- 
tion of  the  articles  of  association,  which  is  in 
the  following  words,  viz  : 

**The  original  shares  of  this  company  shall 
be  issued  to  the  proprietors  of  the  lands  in  pro- 
portion to  their  respective  interests  in  said 
lands,  liable  to  no  more  than  five  dollars  per 
share  assessments,  and  the  board  of  trustees  shall 
have  authority  to  make  a  requisition  upon  their 
several  stockholders  fojc  the  payment  of  such  in- 
stalments upon  the  shares  held  by  them  when- 
ever they  may  deem  it  necessary  or  expedient 
by  giving  thirty  days  previous  notice  of  the  same 
in  one  or  more  newspapers  published  in  the  City 
of  Philadelphia  and  Detroit,  specifying  in  such 
notice  the  amount  of  such  instalment  per  share, 
and  the  time  and  place  of  payment  of  the  same; 
provided,  however,  that  no  instalment  shall  be 
called  in,  which  with  the  amount  already  paid 
on  the  share,  shall  make  the  total  amount  ex- 
ceed the  sum  authorized  by  the  articles  of  this 
association ;  and  provided  also  that  notice  of  the 
call  for  any  instalment  shall  be  sent  by  letter 
through  the  post  office,  addressed  to  all  stock- 
holders whose  residence  is  known  to  the  secre- 
tary, and  it  shall  be  competent  for  the  trustees 
after  the  expiration  of  thirty  days  from  the 
period  at  which  any  instalment  shall  become 
due,  to  forfeit  the  stock  of  such  parties  as  may 
fail  in  paying  such  instalment  and  the  interest 
thereon  from  the  time  such  instalment  shall  have 
become  due,  and  the  stock  so  forfeited  shall  be 
sold  at  auction  in  accordance  with  the  general 
laws  of  the  State  of  Michigan." 

It  will  be  perceived  that  in  order  to  make  a 
forfeiture  which  should  be  in  accordance  with 
the  power  conferred  by  the  foregoing  article,  it 
would  be  necessary  for  the  trustees  to  make  a 
requisition  for  the  amount  called,  "by  giving 
notice  of  the  same  in  one  or  more  newspapers 
published  in  the  City  of  Philadelphia  and  De- 
troit. Specifying  in  such  notice  the  amount  of 
such  instalment  per  share  and  the  time  and  place 
of  payment  of  the  same."  In  point  of  fact  such 
a  notice  was  published  in  the  City  of  Philadel- 
phia, but  no  publication  of  any  kind  was  made 
in  Detroit,  and  the  master  has  so  found,  and 
that  it  was  an  irregularity,  in  fact  a  non-compli- 
ance with  the  requirements  of  the  articles  of 
association.  It  was  not  only  necessary  that 
there  should  be  a  publication  in  a  newspaper 
published  in  Detroit,  but  before  an  act  of  for- 
feiture could  be  performed  by  the  trustees  it  was 
essential  that  thirty  days  should  elapse  after  the 
first  publication  before  the  instalment  would  be- 
come payable.  But  if  there  was  no  publication 
at  all  in  a  Detroit  paper  then  there  was  no  period 


of  thirty  days  which  commenced  to  run  prior  to 
the  day  of  payment,  and  by  necessary  conse- 
quence no  day  of  payment  Hence  the  instal- 
ment was  not  due  at  any  time  and  the  stock- 
holders  were  in  no  default  for  not  paying. 
Therefore.two  primary,  elemental  pre-requisites 
to  any  right  of  forfeiture  were  altogether  ab- 
sent, to  wit :  first,  the  publication  in  a  Detroit 
newspaper,  and  next,  the  lapsing  of  an  interval 
of  thirty  days  between  the  publication  of  the  no- 
tice and  the  day  of  payment.  Both  of  these  re- 
quirements were  indispensable,  but  the  second 
of  them  is  so  manifestly  and  so  fatally  indispen- 
sable that  the  mere  statement  of  the  proposition 
is  its  own  proof.  If  the  thirty  days  of  grace  are 
absent  from  the  case  the  power  to  declare  the 
forfeiture  never  arose,  never  came  into  exist- 
ence, and  the  subsequent  declaration  of  the  for- 
feiture was  simply  a  void  act,  altogether  nuga- 
tory and  of  no  effect  whatever. 

If  authority  were  wanting  for  so  plain  a  propo- 
sition, a  perfect  and  authoritative  illustration  is 
found  in  the  case  of  the  Northampton  Mutual 
Live  Stock  Insurance  Co.  v,  Stewart,  39  N.  J. 
Law  Report,  486.  The  company  brought  an 
action  against  a  member  to  recover  an  assess- 
ment. In  the  Court  below  a  judgment  was  ob- 
tained which  was  reversed  by  the  Court  of  Errors 
and  Appeals,  who  said,  "  The  plaintiff  is  a  Mu- 
tual Insurance  Company.  Its  scheme  of  organ- 
ization draws  each  holder  of  its  policies  into  its 
society  as  a  member  thereof.  This  suit  is  insti- 
tuted against  the  defendant  as  a  member  of  the 
corporation ;  as  such  he  is  subject  to  its  consti- 
tution and  bound  by  its  by-laws  and  proper  cor- 
porate regulations,  which  he  is  presumed  to  know 
and  understand.  .  .  .  And  he  is  entitled  in 
his  relations  to  the  company  to  whatever  aid  and 
protection  they  provide  for  him.  .  .  .  How 
and  when  the  tax  is  to  be  levied  is  provided  for 
in  the  thirteenth  article  of  the  by-laws,  as  fol- 
lows, *  If  the  funds  in  hand  be  insufficient  to  pay 
all  losses,  the  directors  shall  by  resolution,  levy 
a  tax  on  the  members  of  the  company  .  .  . 
on  the  amount  insured,  and  they  shall  publish 
such  levying  in  two  newspapers  of  the  county,  and 
all  persons  insured  at  the  time  of  such  levying  of 
tax  shall  pay  his  amount  of  tax  to  the  treasurer 
or  his  order,  within  sixty  days  from  the  date  of 
such  public  notice.*  The  fourteenth  article  pro- 
vides that  if  any  member  neglect  or  refuse  to 
pay  his  tax  for  sixty  da3rs  from  the  day  public 
notice  shall  be  given,  the  company  may  sue  for 
and  recover  the  same  with  interest  and  the  costs 
of  suit.  The  delinquent  must  be  in  default  sixty 
days  after  publication  of  the  tax  levy  in  two 
newspapers.  .  .  .  There  was  nothing  to 
show  that  such  publication  had  ever  been  made 
by  the  company.  The  demand  contains  no  alle* 
gation,  and  the  evidence  fails  to  show  that  such 
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public  notice  was  given  before  the  suit  was 
brought.  The  fact  even,  that  personal  notice  of 
the  a^essment  was  served  by  the  company  upon 
the  defendant  is  not  sufficient  answer  to  his 
objection."  The  Court  said  further  that  it  might 
even  be  admited  "that  personal  notice  served 
to  apprise  him  better  than  public  notice  would 
have  done,  but  sixty  days  of  grace  were  not  to 
be  computed  from  the  time  when  personal  notice 
should  be  given  him,  but  from  the  giving  of  pub- 
lic notice,  an  event  equally  within  the  compa- 
ny's control,  and  adopted  in  its  law.'* 

If  all  this  is  true  of  a  mere  call  to  pay  in  an 
assessment,  which  can  easily  be  recovered  after 
another  and  proper  assessment  has  been  made^ 
with  how  much  greater  force  does  it  apply  when 
the  Consequence  of  non-payment  is  the  forfeiture 
and  absolute  loss  of  an  immensely  valuable  inter- 
est, in  this  case  worth,  in  one  instance,  $39,000 
and  upwards,  for  the  failure  to  pay  |86.ii. 

In  the  case  of  Stevens  it  was  undoubtedly  the 
fact  that  he  had  no  knowledge  whatever  of  the 
call  of  1878  until  in  1885,  when  he  wrote  to  the 
secretary,  making  inquiry  in  regard  to  his  stock, 
and  was  informed  that  it  had  been  forfeited,  for 
non-payment  of  the  calls  of  1878.  He  and  his 
hmWj  lived  in  Detroit,  btit  he  was  absent  a  great 
part  of  the  time  in  the  Rocky  Mountain  territo- 
ries, engaged  in  geological  explorations  and 
mining.  If  the  notice  had  been  published  in 
Detroit  his  family  might  have  seen  it  and  informed 
him  of  it.  The  publication  in  Philadelphia  was 
obviously  of  no  service,  and  a  publication  in 
Detroit  would  be  of  far  greater  importance  to 
him  and  his  rights,  than  publication  anywhere 
else.  But  while  this  consideration  affects  the 
merits  of  his  case  on  the  facts,  his  right  to  the 
Detroit  publication  is  one  of  the  conditions  of 
his  contract,  and  he  is  therefore  entitled  to  have 
it  rigidly  and  strictly  enforced. 

In  the  case  of  Germantown  Pass.  R'y  v. 
Fitler,  60  Pa.  130,  we  said,  Sharswood,  J., 
*'  We  must  look  to  the  charter  for  the  power  of 
the  directors  to  forfeit  the  stock.  No  doubt  the 
power  given  must  be  strictly  pursued,  and  if  any 
restrictions  or  limitations  therein  provided  have 
been  disregarded,  the  alleged  act  of  forfeiture 
must  be  declared  invalid.  This  is  so  for  the 
special  reason  that  it  is  one  of  those  forfeitiures 
against  which,  if  regular,  equity  does  not  re- 
lieve." 

In  Westcott  v.  The  Minnesota  Mining  Co., 
23  Mich.  145,  Mr.  Justice  Cooley,  delivering 
the  opinion  of  the  Court,  said,  *'  Assuming, 
however,  that  the  first  and  second  conditions  to 
valid  assessments  were  complied  with,  it  is  very 
clear,  we  think,  that  notice  of  the  meetings,  as 
required  by  the  articles,  is  not  shown  to  have 
been  gi»en.  .  .  .  The  parties,  in  associa- 
ting, clearly  had  a  right  to  stipulate   for  any 


notice  they  saw  (it ;  and  we  cannot  say  that  a 
different  one  would  have  been  equally  effectual, 
and  therefore  must  be  held  sufficient.  There 
were  reasons  which  they  might  have  regarded  of 
much  force  for  insisting  upon  a  written  notice  in 
every  instance,  and  when  proceedings  in  invitum 
were  taken  against  them,  they  were  not  bound 
to  give  heed  to  any  other.  .  .  .  The  right 
to  forfeit  shares  in  any  joint-stock  undertaking 
must  come  from  the  law,  and  can  only  be  exer- 
cised in  the  manner  provided  by  the  law.  In  this 
case  the  articles  of  association  were  the  law  gov- 
erning the  right  of  forfeiture,  and  all  the  condi- 
tions precedent  which  were  made  by  them  must 
have  been  strictly  complied  with  or  the  proceed- 
ing would  be  void." 

In  I  Redfield  on  Railways,  an  (1887),  the 
author  says,  "The  company  in  enforcing  the 
payment  of  calls  by  forfeiture  of  stock,  must 
strictly  pursue  the  mode  pointed  out  in  their 
charter  and  the  general  laws  of  the  State.  This 
is  a  rule  of  universal  application  to  the  subject  of 
forfeiture,  and  one  which  the  Courts  will  rigidly 
enforce,  and  more  specially  where  the  forfeiture 
is  one  of  the  prescribed  remedies  given  to  the 
party,  and  against  which  equity  does  not  relieve 
when  fairly  exercised." 

In  Tomlin  v»  Tonica  and  Petersburg  R.  R. 
Co.,  23  111.,  374,  the  eleventh  section  of  the 
charter  required  notices  of  calls  to  be  published 
for  thirty  days  in  two  newspapers,  published  in 
the  vicinity  of  the  road.  An  action  of  assump- 
sit was  brought  for  unpaid  calls  and  a  certificate 
was  filed  stating  that  notice  had  been  duly  given 
by  publishing.  The  Court  said,  Caton,  J., 
**We  are  inclined  to  think  that  the  averments  of 
notice  in  the  first  and  second  counts  are  insuffi- 
cient  The  eleventh  section  of  the  char- 
ter positively  requires  notice  of  the  calls  to  be 
published  for  thirty  days  in  two  newspapers,  pub- 
lished in  the  vicinity  of  the  road.  We  are  in- 
clined to  think  that  this  notice  required  by  the 
charter  could  not  be  dispensed  with  by  giving 
actual  notice  to  the  subscriber."  To  the  same 
effect  is  Rutland  &  B.  R.  R.  Co.  v.  Thrall,  35 
Vermont,  536,  in  which  the  Court  said,  "The 
subscriber  by  incorporating  this  (newspaper  no- 
tice for  30  da3rs)  into  his  subscription  secures 
the  notice  as  a  condition  precedent  without  com- 
pliance with  which  he  is  not  liable  to  suit."  In 
Hughes  If.  Antietam  Manfg.  Co.,  34  Md.  316, 
the  Court  said,  "The  manner  of  giving  notice 
is  prescribed  by  the  law  under  which  the  caUs 
were  made  and  it  was  the  plain  duty  of  the  di- 
rectors to  have  complied  strictly  with  its  re- 
quirements in  this  respect.  They  had  no  right 
to  dispense  with  the  mode  and  manner  of  notice 
thus  prescribed,  and  where  by  positive  law,  per- 
sonal notice  is  required,  a  written  notice  through 
the  mail  is  not  a  compliance  with  the  statute." 
Digitized  by  VjOOQIC 


192 


WEEKLY  NOTES  OF  CASES. 


The  same  doctrine  is  enforced  in  Macon  &  Au- 
gusta R.  R.  Co.  V.  Vason,  57  Ga.  24;  Ala.  & 
Florida  R.  R.  Co.  v.  Romly,  8  Fla.  508,  and 
Pulford  V.  Fire  Department,  31  Mich.  458,  and 
in  many  other  cases  unnecessary  to  be  cited. 

The  English  cases  are  equally  clear  and  posi- 
tive to  the  effect  that  in  order  to  sustain  a  for- 
feiture of  property  every  condition  precedent 
must  be  strictly  and  literally  complied  with.  In 
Johnson  v.  Lyttles  Iron  Agency,  L.  R.  5  Ch. 
Div.  687,  it  was  said  by  James,  L.  J.,  <*I  am 
of  opinion  that  the  notice  of  December  21,  did 
not  comply  strictly  with  the  provisions  of  the 
contract  between  the  company  and  the  share- 
holders, which  is  contained  in  the  regulations  of 
Table  A.  It  is  the  established  rule  of  the  Courts 
of  chancery  and  of  the  Courts  of  common  law 
that  no  forfeiture  of  property  can  be  made  un- 
less every  condition  precedent  has  been  strictly 
and  literally  complied  with.  A  very  little  inac- 
curacy is  as  fatal  as  the  greatest.  Here  the  no- 
tice is  inaccurate.  It  is  therefore  bad  and  the 
forfeiture  is  invalid."  Mellish,  L.  J.,  in  the 
same  case  said,  **I  think  that  if  the  notice  de- 
parts in  any  respect  from  the  statutory  form  it  is 
impossible  for  us  to  go  into  the  question  how 
much  it  departs.  It  is  a  bad  notice,  and  the 
subsequent  resolution,  which  is  founded  upon  it, 
is  invalid.  In  this  case  the  notice  was  inaccur- 
ate in  demanding  the  .payment  of  interest  from 
the  date  of  the  call."  One  of  the  provisions  of 
Table  A.  directed  that  interest  should  be  due  on 
calls  from  the  date  of  payment,  and  for  this 
small  variance  in  the  notice  it  was  held  that  the 
subsequent  resolution  of  forfeiture  of  the  shares 
in  question  was  void.  Other  English  cases  to 
the  same  effect  are  Sparks  v,  Liverpool  Water 
Works,  13  Ves.  Jr.  427;  Watson  v,  Eales,  23 
Beav.  294;  Clarke  v.  Hart,  6  H.  L.  633.  In 
the  last  case  Lord  Chelmsford  said,  *«It  is  un- 
necessary to  advert  to  the  principle  that  forfeit- 
ures are  strictissimi  Juris ,  and  that  parties  who 
seek  to  enforce  them  must  exactly  pursue  all  that 
is  necessary  in  order  to  enable  them  to  exercise 
this  strong  power." 

It  is  not  necessary  to  pursue  the  citations  far- 
ther. They  are  really  not  in  controversy.  The 
learned  master  admitted  their  correctness  and 
their  force.  But  he  was  misled  into  refusing  the 
proper  effect  of  absolute  invalidity  of  the  for- 
feitures declared  under  the  call  of  1878  by  a 
theory  of  acquiescence  and  of  laches  on  the  part 
of  these  appellants  in  seeking  to  set  aside  the 
forfeitures.  The  cases  he  cites  in  support  of  his 
conclusions  are  all  well  enough  in  their  way,  but 
they  are  inapplicable  to  the  facts  of  this  case.  In 
Sparks  v.  The  Water  Works,  13  Ves.  Jr.  428, 
the  calls  were  made,  and  the  proceeding  to  for- 
feit was  conducted  in  strict  accordance  with  the 
rules  of  the  company,  and  the  forfeiture  was  sus- 


tained upon  the  insufficiency  of  the  excuse  for 
non-compliance  with  the  call  on  the  part  of  the 
delinquent  shareholder.  In  Prendergast  v, 
Turton,  i  Younge  &  Collier,  109,  the  stock  was 
paid  in  full,  but  the  original  articles  of  agree- 
ment authorized  the  directors  to  call  for  addi- 
tional shares  to  carry  on  the  operations  of  the 
company.  Such  a  call  was  made  in  accordance 
with  the  articles,  and  the  plaintiff  did  not  com- 
ply but  temporized,  and  finally  refused  to  pay. 
The  company  being  a  mining  company  and  re- 
quiring contributions  from  its  members  to  con- 
duct the  business,  and  the  other  members  having 
constantly  paid  their  contributions  until  the 
business  became  profitable,  it  was  inequitable 
that  the  plaintiff  should  stand  aloof  while  others 
were  furnishing  the  means  to  proceed  with*  the 
business,  and  be  permitted  to  participate  in  the 
profits  thus  earned  by  means  of  a  restoration  to 
their  forfeited  shares.  Clarke  v.  Hart,  6  H.  L 
649,  was  an  application  of  the  same  principle  in 
somewhat  different  circumstances.  It  was  held 
upon  all  the  facts  in  the  case  there  was  an  inten- 
tional abandonment  of  the  enterprise  by  the 
plaintiff,  after  a  full  knowledge  of  the  forfeiture 
and  an  opportunity  to  join  in  the  further  neces- 
sary expenditures  to  maintain  the  existence  and 
business  of  the  company. 

Rule  V.  Jewell,  L.  R.  Ch.  Div.  Vol.  18,  p. 
660,  was  quite  similar  in  its  leading  facts,  being 
an  absolute  refusal  to  pay  not  only  previous  calls, 
but  subsequent  necessary  contributions  to  enable 
the  business  to  be  carried  on,  and  the  Court  held, 
that  both  intentional  abandonment  and  persis- 
tent laches  and  lying  by  to  take  chances,  after 
full  notice  of  forfeiture  proceedings,  were  devel- 
oped by  the  testimony,  and  they  refused  to 
restore  the  forfeited  shares. 

But  there  are  no  such  facts  in  the  present  case. 
The  Metalline  Land  Company  was  not  engaged 
in  any  mining  or  manufacturing  business,  re- 
quiring constant  contributions  from  its  members 
to  sustain  either  its  existence  or  its  business. 
The  proceedings  to  forfeit  the  shares  of  the  ap- 
pellants were  absolutely  void  for  a  fatal  want  of 
compliance  with  an  essential  prc-requisite  to  any 
forfeiture.  There  was  no  lying  by  for  chances 
while  others  were  keeping  the  company  alive  by 
constant  contributions  which  were  essential  to 
that  end.  There  was  no  intentional  abandon- 
ment of  their  interests  in  the  enterprise  and  no 
conscious  laches,  after  full  knowledge  of  the  for- 
feiture proceedings.  On  the  contrary  there  was 
only  an  illegal  and  void  forfeiture  of  their  shares 
set  up  against  their  claim  to  a  continued  owner- 
ship of  the  shares  which  were  originally  their 
property,  and  which  ownership  had  never  been 
legally  divested.  This  being  their  legal  status 
their  original  ownership  continued  notwithstand- 
ing the  declaration  of  forfeiture.    That  declara- 
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don  was  founded  upon  a  default  of  which  they 
had  never  been  guilty.  For  there  never  was  a 
time,  thirty  days  after  a  notice  to  pay  a  call  pub- 
lished in  two  newspapers,  one  in  Philadelphia 
and  one  in  Detroit,  at  which  they  could  have 
paid  the  sum  demanded,  or  any  sum.  Such  a 
time  never  arrived  because  there  never  was  such 
a  publication.  Hence  they  never  were  in  de- 
fault and  there  was  no  power  to  forfeit  their 
shares,  and  they  remained  the  owners  of  their 
shares  as  fully  and  as  lawfully  in  all  respects, 
after  the  declaration  of  forfeiture  as  before. 
They  were  not  bound  to  take  any  notice  of  it,  or 
to  seek  to  have  it  set  aside.  They  already  held 
their  shares,  and  they  continued  to  hold  them 
and  to  be  capable  of  asserting  their  ownership 
in  any  circumstances  and  for  any  purpose.  They 
are  not  the  actors  in  the  present  proceeding. 
They  were  the  original  owners  of  the  shares  in 
question,  and  if  any  other  persons  assert  such 
ownership  they  must  show  it  affirmatively  and 
obtain  a  judicial  decree  to  that  efifect.  This  they 
cannot  do  by  setting  up  a  void  declaration  of 
forfeiture. 

There  is  much  discussion  of  other  matters  in 
the  paper  books,  but  we  do  not  deem  its  con- 
sideration essential  in  consequence  of  our  views 
upon  the  leading  subject  which  lies  at  the  found- 
ation of  the  entire  contention.  We  are  of 
opinion  that  the  appellants  are  entitled  to  parti- 
cipation in  the  distribution  to  the  extent  of  the 
shares  held  by  them  at  the  time  of  the  call  of 
1878,  and  to  that  extent  the  decree  of  the 
learned  Court  below  must  be  reversed. 

The  decree  of  the  Court  below  is  reversed  at 
the  cost  of  the  appellees,  and  the  record  is  re- 
mitted with  instructions  to  distribute  the  fund  in 
the  hands  of  the  trustees  in  accordance  with  this 
opinion.  j.  d.  b.  jr. 


Oct.  *94,  65,  66,  67.  March  9,  1894. 

McCleary  v.  County  of  Allegheny. 

Von  Bonnhorst  v.  Same. 

McGunnegle  v.  Same. 

Legislation —  General  and  local  acts — Salaries — 
Acts  March  jz,  1876,  P.  L,  ij;  June  13, 1883, 
P.  Z.  113 — Authority  of  Decision. 

The  Act  of  1872,  providing  for  compensation  of  cer- 
tun  county  officers  in  Allegheny  County,  by  salaries  and 
fees,  is  supplied  by  the  General  Act  of  March  31,  1876, 
and  its  supplement  of  June  13,  1883,  providing  for  the 
compensation  of  the  same  officers  in  counties,  within 


whose  description  Allegheny  County  falls,  by  salaries 
alone ;  the  manifest  intent  of  the  later  legislation  being  to 
abolish  compensation  by  fees,  and  not  merely  to  fix  the 
amount  of  salary  to  be  paid  certain  officers. 

Bell  V,  County  of  Allegheny,  149  Pa.  381,  distin- 
guished. 

Appeal  of  W.  H.  McCleary  from  the  judg- 
ment of  the  Common  Pleas  No.  i,  of  the  County 
of  Allegheny,  in  an  action  of  assumpsit  brought 
by  him  against  the  County  of  Allegheny,  to  re- 
cover salary  as  Sheriff. 

Appeal  of  George  M.  Von  Bonnhorst  from  the 
judgment  of  the  same  Court  in  an  action  brought 
by  him  against  the  same  defendant,  to  recover 
salary  as  Recorder  of  Deeds. 

Appeal  of  David  K.  McGunnegle  from  a  judg- 
ment of  the  same  Court,  in  an  action  brought 
by  him  against  the  same  defendant,  to  recover 
salary  as  Clerk  of  the  Courts. 

The  above  three  appeals  involved  the  same 
questions,  and  were  argued  together. 

The  statement  filed  by  W.  H.  McCleary  was 
as  follows,  that  filed  by  Von  Bonnhorst  and  Mc- 
Gunnegle being  the  same  except  as  to  name  of 
plaintiff,  the  description  of  the  office,  and  amount 
of  money  mentioned  in  each. 

*«  The  plaintiff,  William  H.  McCleary,  was 
duly  elected  sheriff  in  and  for  the  County  of 
Allegheny,  at  the  last  general  election,  to  wit, 
on  the  fourth  day  of  November,  1890,  and  was 
duly  qualified  and  commissioned  as  such  officer, 
and  entered  upon  the  discharge  of  the  duties  of 
said  office  on  the  first  Monday  in  January,  1891, 
and  has  ever  since  acted  as  such  officer.  He  has 
kept  a  special  account  book  in  the  form  pre- 
scribed by  the  controller  of  said  county,  in 
which  has  been  entered  all  the  moneys  received 
for  fees  and  all  the  moneys  earned  and  charge- 
able upon  the  county,  specifying  the  day  and  date 
and  title  of  the  case,  for  what  service  and  from 
whom  received,  and  on  the  firstMonday  of  each  of 
the  months  of  February,  March,  April,  May, 
June,  July  and  August,  has  paid  to  the  treasurer 
of  said  county  all  the  fees  so  received  the  pre- 
ceding month,  and  has  taken  the  proper  receipts 
therefor,  one  of  which  he  has  deposited  with  the 
county  controller,  together  with  a  transcript  in 
detail,  of  his  fee  account  book  for  the  preceding 
month,  duly  verified  by  oath  required  by  the 
statute  in  such  case  made  and  provided. 

**  The  amounts  accounted  for  and  paid  in  in 
behalf  of  said  plaintiff  or  earned  by  him  and 
chargeable  upon  the  County  Treasury,  amount 
for  the  month  of  January,  1 891,  to  three  thou- 
sand and  forty-seven  and  -^^  dollars,  for  the 
month  of  February,  to  three  thousand,  seven 
hundred  and  fifty-seven  and  ^  dollars,  for  the 
month  of  March,  1891,  to  two  thousand,  nine 
hundred  and  fifteen  and  ^  dollars,  for  the 
month  of  April,  1 891,  to  three  thousand,  three 
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hundred  and  nineteen  and  ^^  dollars,  for  the 
month  of  May,  1891,  two  thousand,  three  hun- 
dred and  sixty-six  and  -^  dollars,  and  for  the 
month  of  June,  1891,  to  three  thousand,  two 
hundred  and  seventy-four  and  ^  dollars,  and 
for  the  month  of  July,  1891,  to  two  thousand 
and  eighty-two  and  -f^  dollars,  and  the  said 
plainti?  has  in  all  other  matters  duly  performed 
the  duties  devolving  upon  him  as  such  officer, 

**That  after  ascertaining  the  amounts  due  the 
deputies  and  clerks  in  said  office  of  sheriff  there 
remains  of  the  said  sum  paid  in  and  accounted 
for  as  aforesaid,  for  fees  received  by  the  said 
plaintiff,  for  the  use  of  the  said  county,  in  the 
month  of  January,  1891,  the  sum  of  eighteen 
hundred  seventy-one  and  M^  dollars,  for  the 
month  of  February,  1891,  the  sum  of  twenty- 
four  hundred  and  seven  and  -j^  dollars,  for  the 
month  of  March,  1891,  the  sum  of  fifteen  hun- 
dred, sixty- five  and  -^^  dollars,  for  the  month 
of  April,  1 89 1,  the  sum  of  nineteen  hundred  and 
sixty-nine  and  ^/^  dollars,  for  the  month  of  May, 
1891,  the  sum  of  nineteen  hundred  and  ninety- 
one  and  -^  dollars,  and  for  the  month  of  June, 
1 89 1,  the  sum  of  seventeen  hundred,  seventy- 
four  and  -^  dollars,  and  for  the  month  of  July, 
1 89 1,  the  sum  of  six  hundred  and  thirty-two  and 
^X  dollars  as  the  net  amount  of  fees  received 
and  earned  by  him  as  aforesaid  during  such 
months. 

**That  by  the  nth  decennial  census  of  the 
United  States,  and  by  the  enumeration  of  the 
population  of  the  County  of  Allegheny  taken 
pursuant  thereto,  in  the  year  1890,  and  prior  to 
the  election  of  the  said  sheriff,  the  population  of 
the  County  of  Allegheny  was  551,959. 

**  That  on  the  second  Monday  of  each  month 
succeeding  that  in  which  his  services  were  ren- 
dered as  aforesaid,  he  has  demanded  of  the  pro- 
per officer  a  warrant  for  his  salary  for  the  proper 
month,  but  the  said  warrant  and  payment  of  said 
salary  has  been  refused. 

**  Wherefore,  the  plaintiff  says  that  there  is 
due  and  owing  him  from  the  defendant,  the  sum 
of  eight  thousand,  seven  hundred  and  fifty  dol- 
lars, and  therefore  he  brings  this  suit." 

In  response  to  a  rule  to  specify,  the  plaintiff  in 
each  case  specified  the  Acts  of  March  31,  1876, 
P.  L.  13,  and  June  13,  1883,  P.  L.  113,  as  the 
law  under  which  he  claimed  to  recover. 

The  defendant  demurred  in  each  case. 

The  Court  sustained  the  demurrers,  Stowe, 
P.  J.,  filing  the  following  opinion  : — 

**So  long  as  Bell  v.  Allegheny  County,  149 
Pa.  381,  remains  unreversed,  lean  see  no  possi- 
ble reason  why  the  sheriff  should  recover  a  sal- 
ary under  the  Act  of  March  31st,  1876,  and  its 
supplement  of  June  13,  1883. 

**The  Act  of  April  6,  1871,  was  special  for  Al- 
legheny County,  and  fixed  the  sdaries  of  the 


sheriff,  recorder,  clerk  of  Courts,  and  some 
others.  If  the  special  Act  of  1861  and  its  sup- 
plement of  1870  were  not  repealed  by  the  Act 
of  1876  and  its  supplement  of  1883,  ^  ^^ 
Court  has  held  in  Bell  v.  The  County,  by  the 
same  token,  it  follows  that  the  Act  of  1 871  was 
not  repealed  by  them. 

"I  can  discover  no  difference  in  principle  be- 
tween this  case  and  that  of  Bell.  For  the  reap 
sons  given  by  the  Supreme  Court  in  that  case, 
(which  are  equally  applicable  to  the  other  cases 
of  the  recorder  and  clerk  of  Courts,)  the  de- 
murrers in  this  case  and  in  Nos.  19  and  20, 
March  term,  1892,  are  sustained,  and  judgments 
are  now  directed  to  be  entered  therein  in  favor 
of  defendant  with  cost  of  suit." 

The  plaintiff  took  these  appeals. 

/ohn  F.  Sanderson  and  D.  T.  fVatson,  (with 
them  Waiter  Lyon  and  Charles  H.  McKee), 
for  appellants. 

This  case  is  distinguishable  from  Bell  v,  Alle- 
gheny County ;  in  that  case  the  question  was 
whether  a  local  Act  providing  for  the  payment 
of  a  salary  was  supplied  by  the  general  Act  pro- 
viding for  a  larger  salary.  In  this  case  the  ques- 
tion is  whether  a  local  Act,  providing  for  com- 
pensation by  salary  and  fees,  is  supplied  by  an 
Act  providing  for  compensation  by  salary 
alone. 

The  rule  that  a  previous  local  statute  is  not 
repealed  by  a  subsequent  general  statute  incon- 
sistent with  it,  unless  there  are  words  of  repeal, 
is  only  one  adopted  to  settle  legislative  intent 
in  the  absence  of  words  declaring  intent;  in  the 
classification  Acts  the  intent  is  fully  declared. 
The  intent  of  the  Act  of  1876  was  to  totally 
abolish  the  fee  system  as  an  evil.  The  Act  of 
1872  provided  for  fees,  therefore  the  Act  of 
1876  and  its  supplement  of  1883,  govern  this 
case. 

Com'th  V.  Grier,  152  Pa.  176. 
Com'th  V.  Macferron,  Id.  244. 

N,  S.  Wiliiams^  for  appellee. 
A  general  Act  does  not  repeal  previous  par- 
ticular one,  unless  there  is  an  express  reference 
to  the  previous  legislation,  or  a  necessary  incon- 
sistency in  the  two  Acts  standing  together. 

Bounty  Accounts,  70  Pa.  96. 

Rounds  V.  Waymart  Boro.,  81  Id.  395. 

Seifried  v.  Com'th,  loi  Id.  202. 

ComHh  V.  McCallin,  10  Weekly  Notes  520. 

KUgore  v,  Com*th,  94  Pa.  495. 

Rymer  v,  Luzerne  Co.,  142  Id.  108. 

This  case  is  ruled  by 
Bell  V,  Allegheny  Co.,  149  Pa.  381. 

M'CLEARV  V.  THE  COUNTY  OF  ALLEGHENY. 

October  i,  1894.    Dean,  J.    The  plaintiff  is 
sheriflf  of  Allegheny  County.    He  was  elected 
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at  the  general  election  in  1890,  and  entered 
upon  the  duties  of  his  office  the  first  Monday  of 
January,  1891.  Acting  on  the  assumption  that 
his  office  was  a  salaried  one,  under  the  Act  of 
June,  1883,  a  supplement  to  the  general  Act  of 
1876,  and  that  he  was  not  entitled  to  any  of  the 
fees  taxed  by  the  fee  bill  for  the  sheriflf,  he  kept 
an  itemized  monthly  account  of  all  fees  earned 
and  received  by  him,  and  promptly  paid  those 
received  each  month  into  the  county  treasury, 
and  on  the  second  Monday  of  each  month  de- 
manded from  defendant  his  monthly  salary  for 
the  previous  month.  For  the  first  seven  months 
he  earned  and  paid  into  the  county  treasury,  fees 
120,763.33.  After  deducting  pay  of  sheriff's 
deputies  and  clerks,  there  still  remained  a  net 
balance  to  the  county's  favor  for  the  seven 
months  of  $8,550.02. 

The  Act  before  noticed,  purports  to  be  an 
Act  fixing  salaries  of  all  county  officers  in  coun- 
ties containing  over  500,000  inhabitants,  and 
directs  that  the  sheriffs  of  such  counties 
shall  be  paid  an  annual  salary  of  1 15,000. 
Under  the  decennial  census  of  1890,  Allegheny 
County  had  a  population  of  551,959.  The 
sheriff  claimed,  that  under  this  Act,  the  county 
should  pay  to  him  one-twelfth  of  1 15, 000  each 
month.  While  admitting  that  the  office  was  a 
salaried  one,  the  county  denied  that  the  amount 
of  the  salary  was  fixed  for  Allegheny  County  by 
the  Act  of  1883,  but  alleged  it  was  determined 
by  the  special  Act  of  March  6,  1872,  passed  for 
Allegheny  County  before  the  adoption  of  the 
Dew  Constitution.  By  this  Act  the  salary  of  the 
sheriff  was  $6,000  and  mileage. 

While  the  Court  below  evidently  was  of  opin- 
ion that  the  sheriff's  salary  was  115,000,  as  fixed 
by  the  later  Act,  yet,  believing  that  the  law,  as 
decided  by  this  Court  in  Bell  v.  The  County  of 
Allegheny,  149  Pa.  381,  ruled  the  case  against 
plaintiff,  entered  judgment  on  demurrer  for  de- 
fendant. As  a  consequence,  we  have  this  ap- 
peal by  plaintiff. 

The  record  does  not  show  what  would  have 
been  the  annual  compensation  of  the  sheriff  at 
a  salary  of  |6,ooo  and  mileage;  it  may  be  safe- 
ly assumed  the  whole  would  not  have  amounted 
to  $15,000,  otherwise  he  would  have  had  no 
motive  in  making  claim  under  the  Act  of  1883. 
The  stand  taken  by  the  county,  in  effect,  avers 
the  source  of  his  compensation  is  a  mixture  of 
the  two  systems,  salary  and  fees.  One  of  the 
grievances  of  the  people,  before  the  adoption  of 
the  Constitution  of  1874,  was  the  large  compen- 
sation of  county  officers  in  coundes  having  a 
large  population;  this  (see  debates  of  Constitu- 
tional Convention,  pages  304  and  332,  vol.  8) 
was  especially  prominent  in  Philadelphia  and 
Allegheny  Counties,  where  it  was  alleged  the 
receipts  from  fees  were  out  of  all  proportion  to 


the  services  rendered  or  responsibilities  entailed; 
so  it  was  declared,  in  Section  5  of  Article  XIV., 
that  *'  In  counties  containing  over  one  hundred 
and  fifty  thousand  inhabitants,  all  county  offi- 
cers sludl  be  paid  by  salary,  and  the  salary  of 
any  such  officer  and  his  clerks,  heretofore  paid 
by  fees,  shall  not  exceed  the  aggregate  amount 
of  fees  earned  during  his  term,  and  collected  by 
or  for  him."  This  section  was  a  mandate  to  the 
Legislature  to  provide  by  law  a  salary  for  all 
county  officers  in  counties  whose  population 
made  them  subject  to  the  constitutional  provi- 
sion: Perot's  Appeal,  86  Pa.  335.  Therefore, 
the  Legislature  passed  the  Act  of  March  31st, 
1876,  entitled  **An  Act  to  carry  into  effect  Sec- 
tion 5,  Article  XIV.  of  the  Constitution,  relative 
to  the  salaries  of  county  officers,  and  the  pay- 
ment of  fees  received  by  them  into  the  State  or 
county  treasury,  in  counties  containing  over  one 
hundred  and  fifty  thousand  inhabitants." 

The  first  section  of  the  Act  enacts:  ** That 
in  all  counties  in  this  Commonwealth  containing 
over  one  hundred  and  fifty  thousand  inhabitants 
all  fees  limited  and  appointed  by  law  to  be  re- 
ceived by  each  and  every  county  officer  therein 
elected  by  the  qualified  voters  of  their  respec- 
tive counties,  or  appointed  according  to  law,  or 
which  they  shall  legally  be  authoriz^,  required 
or  entitled  to  charge  or  receive,  shall  belong  to 
the  county  in  and  for  which  they  are  severally 

elected  or  appointed and  none  of  said 

officers  shall  receive  for  his  own  use  or  for  any 
use  or  purpose  whatever,  except  for  the  use  of 
the  proper  county  ....  any  fees  for  any  offi« 
cial  service  whatever." 

The  second,  third  and  fourth  sections  of  the 
Act  then  specify,  in  elaborate  detail,  how  the 
accounts  of  the  fees  shall  be  kept  and  verified. 

The  fifth  section  declares  that :  **All  county 
officers  within  the  counties  to  which  this  Act  ap- 
plies ....  and  their  several  deputies  and 
clerks,  shall  be  paid  for  their  services  by  fixed 
and  specified  ssdaries,  which  shall  be  a  charge 
upon  the  treasury  of  the  county  to  which  each 
shall  respectively  belong,  to  the  extent  of  the 
fees  collected  and  paid  in  by  each  officer  respec- 
tively, or  earned  where  fees  are  chargeable  upon 
the  county  treasury." 

The  sixth,  seventh,  eighth,  ninth,  tenth  and 
eleventh  sections  relate  to  the  adjustment  of  the 
salaries  of  the  officers  and  clerks,  where  the  fees 
do  not  reach  the  amount  of  salaries,  and  pro- 
vide that  the  county  commissioners  and  con- 
trollers shall  constitute  a  board  for  supervision 
and  adjustment,  and  further  provide  for  an  ap- 
peal from  their  decision  to  the  Court  of  Com- 
mon Pleas. 

The  twelfth  section  fixes  the  annual  salary  of 
the  sheriff   in  counties  containing  over  three 
hmidred  thousand  inhabitants  at  115,000.    In 
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those  under  three  hundred  thousand  and  over 
two  hundred  and  fifty  thousand  at  |6, 500,  In 
those  under  two  hundred  and  fifty  thousand  and 
over  one  hundred  and  fifty  thousand,  the  same 
amount  was  fixed  for  the  sheriff,  but  the  salary 
was  put  at  a  lower  figure  than  in  the  second  clas- 
sification for  some  other  of  the  county  officers. 

Section  fifteen  enacted  that  the  salary  so  fixed 
shouUl  be  in  lieu  of  all  fees  and  mileage  now 
received. 

Sections  sixteen,  seventeen  and  eighteen  pro- 
vide that  certain  officers  shall  be  paid  quarterly, 
who  shall  be  deemed  county  officers,  and  also 
when  the  Act  shall  take  effect. 

The  plain  command  of  the  Constitution  in 
Section  5,  Article  XIV.,  to  the  Legislature,  was 
to  fix  by  law  salaries  for  county  officers  in  coun- 
ties containing  over  one  hundred  and  fifty  thou- 
sand inhabitants.  That  in  obedience  to  this 
command,  the  Act  of  1876  was  passed,  we 
think  no  lawyer  now  doubts,  or  ever  has 
doubted. 

After  the  census  of  1880,  on  May  11,  1881, 
there  was  a  supplement  to  the  Act  of  1876 
passed,  which  modifies  the  classification,  so  as 
to  make  a  class  between  three  hundred  thousand 
population  and  five  hundred  thousand.  Then 
came  the  Act  of  June  13,  1883,  entitled  **An 
Act  to  fix  the  salaries  to  be  paid  county  officers 
in  counties  containing  over  five  hundred  thou- 
sand inhabitants,  being  a  supplement  to  an  Act 
approved  March  31,  1876,  entitled  *An  Act  to 
carry  into  effect  Section  5,  Article  XIV.  of  the 
Constitution,  relative  to  salaries  of  county  offi- 
cers ....  in  counties  containing  over  one 
hundred  and  fifty  thousand  inhabitants.'  "  The 
Act  contains  but  two  sections : 

* 'Section  i .  Be  it  enacted,  that  in  counties  con- 
taining over  five  hundred  thousand  inhabitants, 
the  annual  salaries  of  county  officers  shall  be  as 
follows,  namely :  Of  the  sheriff,  fifteen  thousand 
dollars;"  and  further,  along  with  the  sheriff's, 
a  schedule  of  the  salaries  of  all  other  county 
officers. 

Then,  section  2  particularizes  all  the  salaries 
to  be  paid  under  the  Act  of  1876,  so  far  as  re- 
lates to  counties  containing  over  three  hundred 
thousand  inhabitants,  and  expressly  repeals  so 
much  of  said  Act  as  embraces  that  class ;  and 
further  directs  that  the  supplement  shall  only 
affect  officers  elected  after  its  passage.  By  the 
census  of  1890,  Allegheny  County  had  a  popu- 
lation of  55i»9599  so  that  as  far  as  population  is 
concerned,  it  came  within  the  terms  of  this  sup- 
plementary Act,  and  within  the  terms  of  the 
unrepealed  provisions  of  the  original  Act  of 
1876. 

But  it  is  argued,  the  Act  of  1876  does  not  ap- 
ply to  Allegheny  County,  because  all  the  county 
officers  of  that  county  were  salaried  under  the 


provisions  of  the  Act  of  6th  of  March,  1872, 
relating  to  Allegheny  County,  and  the  former 
being  a  general  affirmative  statute,  does  not, 
without  positive  repugnancy,  repeal  the  particu- 
lar or  local  statute.  That  this  is  a  settled  rule  of 
construction  cannot  be  questioned ;  and,  al- 
though, it  is  manifest  the  Constitution  of  1874, 
sought  to  enforce  uniformity  of  compensation  of 
county  officers  in  counties  of  the  same  class,  the 
end  must  be  attained  by  laws  which  leave  no 
doubt  of  their  intent  to  repeal  local  laws  not  in 
conformity  with  the  general  law.  The  rule  of 
construction  on  this  subject,  has  been  stated  in 
Johnston's  Estate,  33  Pa.  511,  where  it  is  held, 
following  Harcourt  v.  Fox,  i  Shower's  R.  520, 
an  affirmative  statute  introductive  of  a  new  law 
on  the  same  subject  does  imply  a  negative  of  the 
former  law,  if  they  are  repugnant.  Or,  as  stated 
in  Dillon  on  Municipal  Corporations,  Section  54, 
for  which  he  cites  cases  in  our  own  and  many 
other  States :  **It  is  a  principle  of  very  exten- 
sive operation,  that  statutes  of  a  general  nature 
do  not  repeal  by  implication  charters  and  special 
Acts  passed  for  the  benefit  of  particular  munici- 
palities ;  but  they  do  so,  when  this  appears  to 
have  been  the  purpose  of  the  Legislature.  If 
both  the  general  and  the  special  Acts  can  stand, 
they  will  be  construed  accordingly.  If  one  must 
give  way,  it  will  depend  upon  the  supposed  in- 
tention of  the  law-maker,  to  be  collected  fi-om 
the  entire  course  of  legislation,  whether  the 
charter  is  superseded  by  the  general  statute,  or 
whether  the  special  charter  provisions  apply  to 
the  municipality,  in  exclusion  of  the  general 
enactments." 

We  do  not  understand  that  the  law,  as  thus 
stated,  is  dissented  from  by  either  of  the  parties 
to  the  present  suit ;  the  contention  turns  on  the 
application  of  it  to  the  issue  here;  the  plaintiff 
contending,  that  the  manifest  intention  of  the 
Legislature,  from  the  course  and  language  of  the 
legislation  on  the  compensation  of  the  sheriff, 
was  to  repeal  the  provisions  of  the  Act  of  1871, 
at  least  so  far  as  related  to  this  officer ;  the  de- 
fendant denying  that  any  such  intention  ap- 
pears, and  averring  that  all  the  Acts  can  stand 
without  defeating  the  legislative  intent. 

If,  under  the  Act  of  1872,  the  office  of  sheriff 
of  Allegheny  County  was  a  purely  salaried  of- 
fice, there  would  be  no  such  inconsistency  be- 
tween it  and  the  Act  of  1876,  as  would  work  a 
repeal  of  the  former ;  for,  the  mere  fact,  that 
under  the  last,  a  higher  compensation  was 
awarded  sheriffs,  than  under  the  first,  would  only 
indicate  a  legislative  intent,  that  other  sheriflfe 
should  be  paid  more.  But  in  ascertaining  the 
legislative  mind,  we  must  take  into  considera- 
tion first,  the  moving  cause  of  the  general  law. 
The  members  of  the  general  assembly  were 
bound  to  enact  the  necessary  laws  to  carry  into 
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effect  the  Constitution  of  1874.  That  said  in 
unmistakable  tenns,  <<You  must  regulate  by  law 
the  compensation  of  all  county  officers,  and  in 
all  counties  having  over  150,000  population, 
they  shall  be  paid  by  salaries,  and  they  must  pay 
all  fees  into  the  State  or  county  treasury."  Here 
was  a  positive  command,  that  in  this  class  of 
counties,  these  officers  must  be  paid  by  salaries 
and  not  by  fees ;  it  was  not  to  compensate  them 
by  part  salary  and  part  fees,  but  wholly  by  sal- 
ary. As  shown  by  the  debates,  the  very  object 
of  the  provision  was,  to  relieve  the  public  in 
large  counties  from  obnoxious  exactions,  and 
exorbitant  and  vexatious  charges,  prompted  by 
the  self-interest  of  the  officer,  when  the  fees 
went  into  his  own  pocket. 

And  in  the  same  spirit,  as  shown  by  the  first 
words  of  the  first  section  of  the  Act  of  1876,  the 
Legislature  obeyed  this  mandate:  ''AH  fees  .  .  . 
received  by  each  and  every  county  officer  .... 
shall  belong  to  the  county."  It  then  fixes  the 
salaries  which  they  were  to  receive,  and  this 
was  all  they  were  to  receive.  Now  take  the  Act 
of  187 1  to  which  that  of  1872  is  a  supplement. 
The  first  section,  is  almost  word  for  word,  the 
first  section  of  the  Act  of  1876,  but  it  is  followed 
by  this  significant  qualification  :  < 'Provided 
that  the  sheriff  and  coroner  shall  be  authorized 
to  receive  and  retain  for  their  own  use  the  mile- 
age allowed  bylaw,  in  all  cases  where  mileage  is 
chargeable." 

Every  lawyer  familiar  with  the  taxation  of 
sherifTs  costs  under  a  fee  bill,  knows  what  a 
large  proportion  of  his  charges,  especially  in  a 
county  of  the  area  of  Allegheny,  was  made  up 
of  mileage,  and  the  abuses  which  inevitably 
grew  up  under  this  practice.  The  fee  for  serv- 
ing a  writ  could  be  verified  by  an  inspection  of 
the  fee  bill ;  the  number  of  miles  the  sheriff  or 
his  deputies  traveled  to  serve  it,  was,  in  many 
cases,  incapable  of  verification,  and  conscious 
wrong  was  often  submitted  to.  Did  the  Legis- 
lature intend  by  the  Act  of  1876,  that  in  the 
second  most  populous  county  in  the  Common- 
wealth, the  most  prominent  county  officer  should 
retain  a  ftirge  part  of  his  fees,  and  a  large  part 
of  his  power  of  exaction,  in  the  face  of  the  con- 
stitutional command  ?  Or  did  they  intend  to 
embrace  him,  and  all  sheriffs  receiving  fees  in 
counties  of  like  population,  in  the  language, 
|*In  all  counties  in  this  Commonwealth  contain- 
ing over  one  hundred  and  fifty  thousand  inhabi- 
tants, all  fees  ....  received  by  each  and  every 
county  officer  ....  shall  belong  to  the  coun- 
ty"? 

In  this  essential  particular,  the  two  Acts  are 
fatally  repugnant;  by  the  first,  his  compensa- 
tion is  part  salary  and  part  fees ;  by  the  last, 
wholly  salary,  and  all  fees  belong  to  the  county. 
They  cannot  stand  together.     The  general  Act 


being  in  complete  harmony  with  the  Constitu- 
tion, and  clearly  passed  to  carry  it  into  effect, 
the  local  Act,  as  respects  the  sheriff,  must  give 
way  to  the  general  Act. 

This  is  substantially  the  same  construction,  as 
was  put  upon  this  legislation  by  President  Judge 
EwiNG  in  Com.  v.  Grier,  152  Pa.  176,  in  a  case 
involving  the  compensation  of  the  district  attor- 
ney for  the  County  of  Allegheny.  In  that  case, 
by  the  Act  of  1871,  and  supplement  of  March 
6,  1872,  this  officer  was  to  receive  an  annual 
salary  of  14,000,  and  in  addition  fifty  per  cent, 
of  the  fees  and  percentages  allowed  by  law  on 
all  forfeited  recognizances.  It  was  held,  in  an 
opinion  approved  by  this  Court,  that  the  district 
attorney,  under  the  Act  of  1876,  was  entitled  to 
a  salary  of  l5,ooo,  and  all  fees  were  payable 
into  the  county  treasury ;  on  the  ground  that 
the  Acts  of  187 1  and  1872  were  irreconcilably 
inconsistent  with  the  Act  of  1876,  and  were 
clearly  intended  to  be  repealed  by  the  last  men- 
tionea  Act. 

It  is  argued  by  appellee,  that  this  view  of  the 
law  is  not  in  accord  with  that  of  Bell  v.  The 
County  of  Allegheny,  149  Pa.  381.  That  case 
involved  the  compensation  of  the  county  treas- 
urer, which  was  fixed  by  the  local  Acts  of  May 
I,  1861,  and  March  11,  1870.  As  presented  in 
the  Court  below,  and  on  appeal  in  this  Court, 
the  sole  question  was,  whether  the  salary  of  this 
officer  was  fixed  by  the  local  Act  of  1870,  or  by 
the  general  law.  Under  either  Act,  it  was  as- 
sumed by  counsel  and  by  the  Court  below,  that 
he  would  be  paid  a  salary.  Not  whether  he 
should  be  paid  fees  and  salary  under  a  local  Act 
or  wholly  salary  under  a  general  Act. 

The  local  Acts  referred  to,  provided  only  a 
smaller  salary  than  the  general  Act ;  there  was 
no  repugnancy  between  them  which  negatived 
either.  Here  there  is  irreconcilable  hostility 
between  the  principles  on  which  the  statutes  are 
founded ;  one  is  passed  to  strike  down  the  fee 
system  with  its  abuses ;  the  other  clings  to  and 
nourishes  it.  In  the  Bell  case,  as  argued,  both 
statutes  accomplished  the  same  end ;  that  sought 
for  by  the  fundamental  law,  compensation  wholly 
by  salary ;  in  the  case  before  us,  if  affirmed,  the 
worst  feature  in  the  fee  system,  sheriffs  mileage, 
will  be  retained. 

In  the  opinion  of  this  Court,  delivered  by 
Justice  Haydrick  in  Bell  v.  Allegheny  County, 
supra,  it  is  assumed  throughout,  that  the  ques- 
tion was  whether  a  local  salary  Act  was  implied- 
ly repealed  by  a  general  salary  Act  passed  since 
the  adoption  of  the  Constitution.  The  paper 
books  give  no  intimation  that  the  compensation 
of  that  officer  was  partly  fees.  In  Com.  v, 
Grier,  supra,  President  Judge  Ewing  distin- 
guishes that  case  from  Bell  v.  Allegheny  County, 
because,  in  Bell's  case,  the  salary  of  the  county 
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treasurer  had  been  /definitely  fixed  without  any 
fees,  at  the  date  of  the  adoption  of  the  new  Con- 
stitution. It  is  suggested  now,  by  appellee's 
counsel,  that  the  county  treasurer,  under  an- 
other local  Act,  that  of  1872,  was  entitled  to 
receive  one  dollar  fee  for  each  printed  bond  in 
license  cases.  Whether  the  preparation  and 
printing  of  this  bond  was  intended  to  be  an  item 
of  expense  to  be  thus  charged  for,  or  a  fee  for 
services,  is  not  clear.  But,  however  this  may 
be,  this  Court  and  all  others,  hear  and  decide 
cases  on  the  issues  presented  of  record ;  the 
judgments  in  them  are  authority  for  what  is 
passed  on  and  decided.  They  are  not  preced- 
ents for  issues  not  raised  until  two  years  after 
final  judgment.  Bell  v.  Allegheny  County  is 
the  law  of  that  case  and  all  others  like  unto  it. 
It  is  not  authority  in  the  cases  of  other  county 
officers,  where  the  contention  is  on  radically  dif- 
ferent facts.  It  is  not  clear  to  us  from  the  com- 
putation of  fees  earned  and  received  that  the 
whole  of  plaintiff's  claim  is  allowable,  therefore 
the  judgment  of  the  Court  below  sustaining  the 
demurrer,  is  reversed  at  costs  of  appellee,  and 
the  record  is  remitted  that  the  cause  may  be 
proceeded  in  to  final  judgment. 

VON  BONNHORST  V.  THE  COUNTY  OF  ALLEGHENY. 

October  i,  1894.  Dean,  J.  The  plaintiff 
was  elected  Recorder  of  Deeds  for  Allegheny 
County  on  4th  November,  1890,  and  was  sworn 
into  office  first  Monday  of  January,  1891.  For 
the  first  seven  months  of  that  year  the  fees  be- 
longing to  the  county  and  received  and  earned 
by  him  amounted  to  the  sum  of  134*587-25 ; 
deducting  the  amounts  payable  to  his  deputies 
and  clerks,  the  balance  in  favor  of  the  county 
was  119,902.50.  The  plaintiff  claimed  salary 
for  the  seven  months,  15,833.33  Ji,  being  sevep- 
twelfths  of  an  annual  salary  of  1 10,000,  under 
the  general  Act  of  1876  and  supplement  of  1883. 
The  defendant  demurred,  averring  that  plain- 
tiff's salary  was  fixed  by  the  Act  of  187 1  at 
^4,000,  and  this  was  all  he  could  claim  at  law.  By 
the  Act  of  2d  of  April,  1873,  ^^  addition  to  the 
salary  allowed  by  the  Act  of  187 1,  the  Recorder 
was  entitled  to  fees  in  certain  cases.  The  learned 
Judge  of  the  Court  below  sustained  the  de- 
murrer and  entered  judgment  for  defendant,  be- 
lieving his  decision  was  in  accord  with  Bell  v, 
Allegheny  County,  149  Pa.  381.  We  do  not 
think  that  case  rules  this  one,  and  have  given  our 
reasons  therefor  in  McCleary  v.  Allegheny 
County  in  an  opinion  filed  this  day.  Thensfore, 
the  judgment  sustaining  the  demurrer  is  re- 
versed at  costs  of  appellee,  and  judgment  is 
entered  for  plaintiff. 

M'GUNNEGLE  v.  the  county  of  ALLEGHENY. 

October   i,  1894.      Dean,  J.     The  plaintiff 


is  clerk  of  the  Courts  of  Oyer  and  Terminer 
and  Quarter  Sessions  of  Allegheny  County,  and, 
as  a  county  officer,  claimed  he  was  entitled  to  be 
paid  under  the  Act  of  1876  and  its  supplements 
an  annual  salary  of  |5,ooo.  The  defendant 
demurred  to  the  claim  on  the  ground  that  plain- 
tiff's compensation  was  fixed  by  the  Act  of  6th 
of  April,  1871,  at  l3,ooo,  and  he  could  law- 
fully claim  compensation  only  under  that  Act. 
His  claim  covered  salary  for  the  seven  months 
ending  31st*  July,  1891,  during  which  time  the 
fees  earned  and  received  by  the  county  amounted 
in  gross  to  120,036.84.  After  deducting 
amounts  payable  to  his  deputies,  there  was  a 
balance  in  favor  of  the  county  of  15,171.24. 
His  claim  for  the  seven  months  was  12,916.- 

In  addition  to  the  13,000  salary  allowed  by 
the  Act  of  187 1,  the  Act  of  4th  of  April,  1872, 
allowed  the  clerk  of  Quarter  Sessions  certain 
fees. 

The  learned  Judge  of  the  Court  below,  being 
of  opinion  that  this  case  was  ruled  by  Bell  v. 
The  Count  of  Allegheny,  149  Pa.  381,  sustained 
the  demurrer,  and  gave  judgment  for  defendant. 
We  think  this  case  is  not  ruled  by  that,  as  ap- 
pears by  our  opinion  in  McCleary  v,  this  same 
defendant,  herewith  filed.  If  the  office  of  clerk 
of  the  Courts  had  been  compensated  wholly  by 
a  salary,  the  judgment  in  this  case  would  have 
been  right ;  but  as  a  considerable  part  of  the 
compensation  is  made  up  of  fees.  Bell  v.  Alle- 
gheny County  is  not  authority. 

Therefore  the  judgment  sustaining  the  de- 
murrer is  reversed  at  costs  of  appellee,  and 
judgment  is  entered  for  plaintiff.  h.  b. 


Common  )91eas. 

C.  P.  No.  3.  Sept  17, 1894. 

Hays  V.  The  Mantua  Hall  and  Market 

C0.9  McCarthy,  Garnishee. 

Attachment-^Execuiion — Master  in  Partition. 

A  fond  in  the  hands  of  a  Master  appointed  bjr  the 
Comt  to  make  partition  is  not  attachable  at  the  instance 
of  a  judgment  creditor  of  a  party  who  has  obtained  a 
judgment  against  one  of  the  defendants  in  a  partition 
suit,  though  the  Master  has  set  apart  a  fund  as  the  prop- 
erty of  the  defendant  in  the  partition  suit  and  against 
whose  interest  the  attachment  issued. 

Sur  rule  to  dissolve  attachment  execution. 

Plaintiff"  recovered  judgment  against  the  de- 
fendant corporation  and  also  subsequently  re- 
covered a  judgment  against  John  Brooks,  who 
had  an  undivided  interest  in  realty  which  the 
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judgment  bound.  A  partition  suit  was  brought 
in  the  Court  of  Common  Pleas  No.  4  to  divide 
such  realty,  in  which  Brooks  was  one  of  the  de- 
fendants, and  Henry  J.  McCarthy,  Esq.,  was 
master. 

In  the  meanwhile.  Brooks  took  an  appeal  to 
the  Supreme  Court,  and  pending  this  appeal 
the  master  sold  the  property  in  the  partition 
suit,  filed  his  report,  and  distributed  all  the 
money  except  13,000,  which  he  held  to  await 
the  result  of  Brooks'  appeal.  The  judgment 
against  Brooks  was  affirmed,  and  an  attachment 
execution  was  then  issued  against  Henry  J.  Mc- 
Carthy, Esq.,  as  master. 

£.  S  Sayres,  for  rule. 

The  proper  practice  is  to  move  to  dissolve.  I 
have  been  able  to  find  no  cases  on  this  point ; 
but  in  McFillan  v.  Brown  et  al.,  15  Weeklv 
Notes  416,  sur  exceptions  to  master's  report, 
Judge  Ludlow  said,  "  We  have  no  doubt  that 
the  attachment  will  not  lie,  but  we  cannot  de 
cide  this  question." 

Henry  J,  Hancock^  contra. 

Whenever  the  question  involved  here  has 
been  before  the  Court  it  has  been  held  that  the 
funds  in  the  hands  of  a  master  in  partition  may 
be  attached.  It  is  not  in  such  custodia  Ugis  as 
to  prevent  an  attachment,  nor  is  it  against  pub- 
lic policy.  In  Pennsylvania  even  a  surplus  in 
the  hands  of  the  sheriff  may  be  attached. 
Herron's  Appeal,  29  Pa.  240. 

Funds  in  the  hands  of  a  master  in  partition 
may  be  attached. 

Weaver  z/.  Davis^47  111.  235. 
When  money  is  paid  into  the  Court. 

Wilbur  V.  Flanneery,  60  Vt.  581. 

Or  where  an  accepted  draft  is  deposited  with 
the  Court  clerk  in  lieu  of  an  appeal  bond. 

Baler  v,  McAllister,  14  La.  An.  821. 

Or  money  deposited  in  lieu  of  an  appeal 
bond. 

Dunlop  V,  Patterson  Fire  Ins.  Co.,   12  Hun.  627; 
and  74  N.  Y.  145. 

Or  the  proceeds  of  a  partition  suit  deposited 
with  the  clerk  of  the  Court. 

Gaither  v.  Ballew,  4  Jones  448. 

Or  with  the  register  of  a  Court  of  Chan- 
cery. 

Langdon  v,  Lockett,  6  Ala.  727. 
Or  a  trustee  appointed  to  sell  real  estate. 

Van  Reswick  v,  Lamon,  2  Mac  Arthur  172, 
Eodie.  The  Court.    ''Rule  absolute." 


©rpfjans'  €ourt^ 


Heckman's 


Jttiyi  1893. 134. 
Estate. 


Landlord  and  tenant — Alienation — Assignment 
of  lease — Liability  of  lessee  after — Assignee 
— Priority  of  estate — Agent  of  lessor  in  rela- 
tion  of  confidence  to  lessees — Secret  profit  by 
— Fraud —  Vitiation  of  contract  by. 

The  right  of  alienation  is  a  separable  incident  of  an 
estate  for  years ;  in  the  absence  of  a  restriction  in  the  lease 
creating  i^  the  lessee  may,  therefore,  assign  the  term  with- 
out the  consent  or  joinder  of  the  lessor. 

In  such  a  case,  the  lessee  continues  liable  upon  all  the 
covenants  of  the  lease ;  but  as  between  himself  and  his 
assignee,  the  latter  is  the  principal  debtor. 

The  dealing  of  the  lessor  with  the  assignee  and  re- 
ceiving the  rent  from  him  as  tenant  does  not  discharge 
the  lessee  from  liability. 


c  lessee  iium  luiuiuiy. 

The  assignment,  of  itself,  brings  the  assignee  into  im* 
mediate  privity  with  the  lessor.  An  assignment  differs 
from  a  sub-lease  in  this  respect. 

Where  a  lease  is  made  to  an  individual  to  secure  a 
property  for  a  company  about  to  be  chartered,  or  in  a  like 
case,  the  knowledge  of  the  lessor's  agent  that  the  lease  is 
so  taken  is  the  knowledge  of  the  lessee  himself^  and  he 
cannot  avail  himself  of  the  provisions  of  the  lease  to  en- 
force a  personal  liability. 

Where  the  agent  of  the  lessor  occupies  a  position  of 
trust  and  confidence  toward  the  lessees,  the  stipulation 
for  a  secret  profit  to  himself  is  sufficient  fraud  to  vi'iate 
the  contract. 

Sur  exceptions  to  adjudication. 

When  the  estate  of  Archimedes  Heckman, 
this  decedent,  was  called  for  audit,  Joseph  H. 
Ward  presented  a  claim  upon  a  written  lease  by 
the  decedent  as  lessee,  with  the  claimant  as 
lessor,  dated  March  13,  1890,  for  ten  years,  of 
a  certain  brickyard,  at  a  rent  of  one  dollar  for 
every  thousand  bricks  manufactured  and  burnt 
on  said  premises,  the  number  of  bricks  for  the 
first  year  to  be  not  less  than  two  million  five 
hundred  thousand,  and  for  every  subsequent 
year  not  less  than  four  millions.  The  claim 
admitted  the  payment  of  rent  up  to  May  i, 
1892. 

The  accountants  resisted  this  claim  for  the 
reasons  given  in  the  subjoined  finding  of  Ash- 
man, J.,  the  auditing  Judge.  The  facts  of  the 
making  of  the  lease,  and  the  relation  of  one 
Shafto  to  the  parties  thereto,  are  stated  by  the 
auditing  Judge  as  follows,  upon  re-adjudication : 

'*The  position  assumed  by  the  accountants 
was  that  the  claimant  made  the  lease  to  the  de- 
cedent with  the  full  knowledge  and  understand- 
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ing  that  the  latter  was  simply  the  representative 
of  the  Philadelphia  Brick  Company ;  that  the 
corporation  was  understood  to  be  the  actual 
lessee,  and  was  then  in  the  process  of  forma- 
tion ;  that  the  decedent  never  took  possession 
under  the  lease,  but  that  the  brick  company,  as 
soon  as  it  was  organized,  entered  upon  the 
land,  and  thereafter  paid  rent  to  the  claimant, 
who  was  the  original  landlord.  The  evidence 
submitted  by  the  accountants  to  this  effect  was 
that  on  March  13,  1890,  the  persons  who  were 
afterwards  corporators  of  the  brick  company 
met  at  the  office  of  W.  Heckman,  Jr.,  and  dis- 
cussed the  provisions  of  the  lease  and  the  de- 
tails of  the  proposed  organization  in  the  pres- 
ence and  hearing  of  the  claimant,  who  was 
there  by  appointment,  and  that  the  lease  to 
Heckman  was  then  and  there  prepared  and  ex- 
ecuted. The  company  was  chartered  under  the 
laws  of  New  Jersey  on  March  34,  1890,  and  on 
March  26,  1890,  it  accepted  an  assignment  by 
Mr.  Heckman  of  the  lease.  The  corporation 
thereupon  entered  into  possession,  received 
from  the  claimant  bills  for  rent  made  out  in  its 
corporate  name,  and  paid  the  same  directly  to 
him.  In  July,  1892,  the  company  assigned  the 
lease  to  A.  Milton  Shafto,  and  he  in  turn  paid 
rent  directly  to  the  claimant.  During  his  ten- 
ancy the  rent  having  fallen  largely  in  arrears, 
the  claimant  fell  bsu^k  upon  the  estate  of  the 
original  lessee,  the  lessee  himself  having  died. 
''If  the  auditing  Judge  could  find  that  these 
were  the  only  facts  in  the  case  he  would  at  once 
dismiss  the  claim.  They  would  make  out  not 
simply  the  case  of  an  acceptance  by  the  lessor 
of  a  surrender  of  the  lease  and  a  recognition  of 
the  sub-tenant,  but  of  a  lease  directly  to  the 
assignee  through  the  medium  of  a  party  who 
never  tool?,  and  never  intended  to  take  pos- 
session, and  who  held  the  title  for  the  mutual 
convenience  of  the  parties  actually  interested. 
But  unless  the  auditing  Judge  has  misread  the 
testimony,  these  were  not  all  the  facts.  The 
decedent,  who  was  a  man  of  reputed  wealth, 
desired  to  put  his  son  into  a  profitable  business. 
He  accordingly,  after  carefully  examining  them, 
leased  the  premises  of  the  claimant,  and  took 
steps  to  organize  a  company,  with  which  his  son 
could  be  identified,  for  the  manufacture  of 
brick  from  the  clay  upon  the  land.  The  lease 
was  written  and  signed  in  the  office  of  Mr. 
Heckman,  Jr.  At  the  time  of  its  execution  all 
the  corporators  of  the  proposed  company  were 
present.  They  were  five  in  number:  Mr. 
Heckman,  Sr.,  Mr.  Amweg,  Mr.  Ballinger,  Mr. 
Shafto,  and  Mr.  Heckman,  Jr.  It  can  hardly 
be  said  that  they  were  there  by  appointment. 
The  place  of  meeting  was  the  business  office  of 
a  firm  composed  of  Heckman,  Jr.,  Amweg,  and 
Ballinger,  and  it  was  the  headquarters  of  Heck- 


man, Sr.  This  circumstance,  therefore,  ac- 
counts for  the  presence  of  four  out  of  the  five 
corporators.  None  of  the  witnesses  was  able  to 
say  that  Mr.  Ward  (the  claimant)  took  any 
part  in  the  conversation  relating  to  the  com- 
pany, or  even  heard  it ;  and  two  of  them  de- 
clared positively  that  they  themselves  could  not 
remember  that  any  such  conversation  took  place 
at  all.  Mr.  Ward,  accompanied  by  his  counsd, 
met  Mr.  Heckman,  Sr.,  there  on  that  day;  and 
after  arranging  the  preliminaries,  agreed  with 
him  upon  the  provisions  which  were  to  be  in- 
corporated in  the  lease.  The  paper  was  there 
upon  drawn  up  by  Mr.  Ward's  counsel  in  one 
of  the  two  communicating  offices  occupied  by 
the  firm,  and  was  executed  on  the  spot.  It  was 
offered  in  evidence,  and  purported  to  be  a  lease 
to  Mr.  Heckman,  Sr.,  individually,  for  five 
years  from  that  date. 

''It  is  apparent  that  the  lease  was  entered 
into  by  the  decedent  with  the  design  of  operat- 
ing the  brick  works  through  a  company ;  that 
he  communicated  this  purpose  at  the  time  to 
the  claimant  may  be  doubted.  The  counsel 
who  drew  the  paper  asserted  that  he  said  jok- 
ingly to  the  decedent  that  it  was  a  pretty  big 
undertaking  for  a  man  of  his  years,  and  that  the 
decedent  replied  that  he  was  accustomed  to  big 
undertakings.  But  whether  notice  was  given 
or  withheld  does  not  affect  the  question.  To 
do  that  the  claimant  roust  be  shown  to  have  ac- 
cepted the  notice,  and  to  have  accepted  it, 
moreover,  in  a  double  sense ;  first,  as  a  notice 
of  the  sub-tenancy,  and,  second,  as  a  notice  of 
surrender  by  the  old  tenant.  Neither  fact  was 
established.  The  written  contract  must  beheld 
to  express  the  ultimate  intention  of  the  parties, 
and  on  its  face  it  was  made  with  Heckman,  and 
by  him  as  an  individual.  There  was  nothing 
about  it  to  provoke  suspicion  or  comment 
Mr.  Heckman  was  wealthy,  or  supposed  to  be 
wealthy,  and  the  company  was  not  in  existence. 
In  addition  to  all  this  Mr.  Heckman  was  him- 
self the  company.  He  held  all  the  shares  of 
stock  except  three,  one  each  being  in  the  names 
of  Amweg,  Ballinger,  and  Heckman,  Jr.  On 
the  day  the  charter  was  obtained  he  gave  sixty- 
six  shares  to  Shafto  in  consideration  that  the 
latter  should  act  as  manager  of  the  works.  His 
agreement  with  Shafto  recited  that  the  com- 
pany had  been  formed  at  the  instance  of  the 
decedent,  and  had  purchased  the  lease  from 
him.  The  decedent  and  hb  son  absorbed  be- 
tween them  all  the  offices  in  the  new  corpora- 
tion, Mr.  Heckman,  Sr.,  becoming  the  presi- 
dent, and  Mr.  Heckman,  Jr.,  the  secretary  and 
treasurer.  If  these  incidents  do  not  show  an 
intention  on  the  part  of  the  claimant  to  make 
the  testator  personally  responsible,  and  a  cor- 
responding intent  on  the  part  of  the  testator 
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to  accept  the  responsibility,  it  is  very  difficult 
to  imagine  what  would.     Why,  if  the  lease  to 
Heckman    was    a    temporary  contrivance  by 
which  to  bridge  over  the  few  days'  interval 
which  elapsed  before  the  company  was  formed, 
did  not  the  lessor  join  in  the  assignment  ?    The 
tact  that  he  did  not,  taken  in  connection  with 
what  preceded  the  assignment,  to  say  nothing 
of  what  followed  it,  ends  the  matter  in  the 
opinion  of  the  auditing  Judge.    That  he  sent  in 
bills  for  rent  to  the  brick  company  was  nothing; 
the  assignee  of  a  lease,  in  respect  of  liability  for 
rent,  stands  in  the  same  situation  as  the  lessee : 
Jones  V.  Gundrim,  3  W.  &  S.,  531,  and  the 
lessor  does  not  release  the  assigning  lessee  by 
the  mere  act  of  accepting  rent  from  the  as- 
signee :     Frank  v.  Maguire,  6  Wr.,  77.    There 
was,  moreover,  affirmative  proof  that  the  de- 
cedent admitted  his  responsibility.     In  Septem- 
ber, 1 89 1 9  he  gave  to  the  claimant  his  individ- 
ual promissory  note  for  ^2,113.52,  the  amount 
of  royalty  due  and  unpaid  by  the  brick  com- 
pany.    It  was  attempted  to  be  shown  that  this 
was  a  loan  to  the  corporation  ;  but  it  was  not 
shown  that  the  claimant  accepted  the  note  as 
anything  else  than  a  payment  by  Heckman  of 
rent  due  by  him  personally  as  lessee.     If  the 
decedent  had  given  the  note  as  president  of  the 
company,  which  it  was  perfectly  competent  for 
him  to  have  done,  the  transaction  would  have 
worn,  perhaps,  a  different  aspect,  but  would 
not,  even  then,  have  been  inconsistent  with  the 
theory  that  he  was  primarily  liable  to  the  claim- 
ant.    Indeed,   the  fact  that  the  same  persons 
were  at  the  same  time  executors  of  the  dece- 
dent's will  and  officers  of  the  corporation  has 
led  to  much  of  the  confusion  which  has  pre- 
vailed in  this  case,  and  explains  some  of  the 
contradictions  in  the  testimony.     The  claimant 
alleged  that  he  dealt  with  the  representatives  of 
the  decedent  as  executors,  while  they  alleged 
they  dealt  with  him  in  their  capacity  as  officers 
of  the  brick  company,  and  both  parties  were 
probably  honest  in  their  assertions.     It  is  en- 
tirely possible,  and  even  probable,  that  in  their 
many  interviews  with  each  other  the  claimant 
never  formally  addressed   the  accountants  as 
executors,  and  that  they  never  formally  replied 
to  him  as  president  or  secretary,  and  both,  in 
this  way,   may  have  acted  unconsciously    at 
cross- purposes.    It  is  only  necessary  to  advert  to 
a  single  additional  circumstance.     Much  force 
was  attributed  to  a  notice  sent  by  the  claimant 
on  September  5,  1893,  ^^  ^^^  t>rick  company 
and  their  sub-tenant,  requiring  them  to  quit 
the  possession  of  two  or  three  small  houses  on 
the  tract  for  non-payment  of  rent.     This  notice 
recited  that  the  claimant  had  leased  the  prem- 
ises to  these  tenants.    But  the  fact  was  abund- 
antly proved  that  the  houses  in  question  were 


expressly  excepted  from  the  premises  conveyed 
to  Heckman  by  the  lease.  It  was  in  evidence 
that  a  plan  or  map  was  prepared  contemporan- 
eously with  the  lease,  and  intended  to  be  at- 
tached to  it,  showing  the  boundaries  of  the  tract 
and  excluding  the  three  houses ;  and  this  plan, 
although  it  was  not  proved  to  have  been  physi- 
cally attached,  unquestionably  formed  part  of 
that  instrument.  It  was  so  recognized  by  the 
parties,  because  after  the  company  had  gone 
into  operation  a  proposition  was  made  to  the 
claimant  by  one  of  its  officers  offering  to  take 
the  houses  at  a  rental  for  each  house  of  five  dol- 
lars per  month. 

''The  accountants  presented  a  petition  asking 
that  a  precept  might  be  sent  to  the  Common 
Pleas  for  the  trial  by  a  jury  of  the  facts  involved 
in  the  dispute.  The  petition  must  be  refused. 
In  disregard  of  all  precedent  (the  auditing 
Judge  means  nothing  offensive  by  the  phrase)  the 
accountants  have  been  accorded  two  distinct 
opportunities  after  the  original  hearing  to  sup- 
ply any  evidence  which  may  have  been  over- 
looked, or  which  may  have  been  required  to 
rebut  the  testimony  produced  by  the  claimant. 
The  testimony  has  been  patiently  heard  and  at- 
tentively considered,  and  it  has  been  reduced 
to  writing ;  and  the  findings  of  fact  are  open 
to  the  scrutiny  and  action  of  the  Court  in  banc. 
No  very  serious  failure  of  justice,  therefore, 
need  be  feared." 

To  this  finding  the  accountants  filed  excep- 
tions, the  principal  exception  being  : 

"6.  Because  although  the  agent  of  the  lessor, 
who  procured  this  lease,  had  a  secret  agreement 
with  the  said  lessor  that  he,  the  said  agent, 
should  receive  twenty  five  percent,  of  whatever 
rent  could  be  obtained,  and  the  lessor's  agent 
was  also  the  business  manager  of  the  Philadel- 
phia Brick  Company,  and  procured  the  lease  to 
be  made,  and  concealed  from  the  Brick  Company 
this  secret  agreement  made  with  the  lessor,  the 
learned  Judge  held  that  such  facts  made  no  dif- 
ference to  the  liability  of  the  decedent's  estate." 
A,  T,  Freedley,  for  exceptants. 
Where  the  lessee,  by  written  assignment,  as- 
signs his  term  to  an  assignee  who  goes  into  pos- 
session, and  the  landlord  deak  with  such 
assignee  as  an  original  tenant  substituted  in 
place  of  the  former  lessee,  then  such  landlord 
cannot  thereafter  recover  against  the  lessee  for 
rent  accruing  while  the  premises  are  in  pos- 
session of  the  assignee. 

3  Woods  Landlord  and  Tenant,  sec.  495. 
Smith  V,  Niver,  2  Barbour,  181. 
Thomas  v.  Cook,  2  Barnwell  and  Alderson,  119. 
2  Reed  on  Statute  of  Frauds,  sec.  799. 
2  Reed  on  Statute  of  Frauds,  sec.  791. 
McKinnej  v.  Reader,  7  WatU,  123. 
All  the  above  cases  were  dted  and  approved  in  Peo- 
ple*s  Saving  Bank  v,  Alexander,  140  Pa.  22. 
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/.  H,  Mirkil  and  J.  A,  Hinksariy  contra. 

June  1 6,  1894.  Penrose,  J.  The  right  of 
alienation  is  an  incident  of  an  estate  for  years, 
though  not,  as  in  the  case  of  an  estate  of  inher- 
itance, an  inseparable  one ;  and  hence,  in  the 
absence  of  a  restriction  in  the  lease  creating  it, 
the  lessee  may  assign  the  term  without  any  as- 
sent or  joinder  by  the  lessor.  In  such  case, 
however,  he  continues  liable,  by  reason  of  his 
express  contract,  upon  all  the  covenants  in  the 
lease — though  as  between  himself  and  his  as- 
signee, the  latter  who  becomes  liable  to  the 
lessor  by  privity  of  estate  is  the  principal  debtor. 
As  the  lessor  cannot  prevent  the  assignment, 
his  dealing  with  the  assignee  and  receiving 
from  him,  as  tenant,  the  rent  accruing  during 
his  occupancy,  has  no  effect  in  discharging  the 
lessee  from  liability.  It  does  not  operate  as  an 
implied  acceptance  of  surrender.  The  assign- 
ment, of  itself,  brings  the  assignee  into  imme- 
diate privity  with  the  lessor :  differing,  in  this 
respect,  from  a  sub-lease,  where  the  lessee,  re- 
taining an  interest,  intervenes  between  his  ten- 
ant and  the  lessor,  and  where,  consequently,  if 
the  lessor  undertakes  to  deal  directly  with  the 
sub-tenant,  a  surrender  may  be  implied  on  the 
part  of  the  original  lessee,  who  is  thus  dis- 
charged (4  Kent,  96;  I  Cruise's  Dig.,  Tit. 
VIII,  Ch.  2,  §  45  ;  Fisher  v,  Milliken,  8  Barr, 
120;  Thomas  z/.  Cook,  2  Barn.  &  Aid.  119, 
etc.,  etc.,  etc  ).  In  the  present  case  the  lease 
contained  no  provision  in  restraint  of  the 
power  of  alienation,  and  if  there  were  no  other 
fact  than  the  lessor's  knowledge  of  the  assign- 
ment, the  rendering  of  bills  to  the  assignee,  and 
the  acceptance  of  payment  from  him,  the  ex- 
ceptions, so  far  as  they  are  based  upon  the  fail- 
ure of  the  auditing  Judge  to  find  that  the  lessee's 
obligation  was  thus  terminated,  would  have  to 
be  dismissed. 

But  there  is  much  more  than  this.  It  is  very 
clear,  as  between  the  decedent  and  the  brick 
company,  that  the  purpose  of  the  lease  to  him 
was  simply  to  secure  the  property  until  the 
company  could  receive  a  charter  and  thus  be- 
come capable,  itself,  of  taking  possession.  It 
was  never  contemplated  that  he  should  carry  on 
the  business  for  which  alone  the  lease  was  ob- 
tained, or  that  he  should  hold  for  a  moment  as 
actual  tenant.  It  may  be  that  the  idea  of  a 
company  originated  with  him,  and  that  his 
chief  motive  was  to  establish  his  son  in  a  profit- 
able business ;  but  this  was  to  be  accomplished 
through  the  agency  of  a'corporation,  and  with 
the  protection  thus  afforded.  The  organization 
of  the  company  took  place  at  least  as  early  as 
March  6,  1890;  and  among  the  promoters  was 
one  Shafto,  who  alone,  of  them  all,  had  any 
knowledge  of  the  business  about  to  be  started. 


and  upon  whose  judgment  in  the  selection  of  a 
proper  place  for  carrying  it  on  the  others  relied 
implicitly.  He,  of  course,  was  fully  aware  of 
the  plan  of  operation  and  of  the  sole  purpose 
for  which  the  lease  was  to  be  taken  in  the  name 
of  the  decedent.  But  he  was  also  the  secret 
agent  of  the  lessor,  though  this  was  carefully 
concealed  from  his  lessee  associates,  and  the 
lease  was  effected  through  his  agency.  His 
knowledge  was,  therefore,  the  knowledge  of  his 
principal — the  lessor ;  and  the  latter,  no  more 
than  could  his  agent,  ought  not  to  be  permitted 
to  avail  himself  of  the  provisions  of  the  lease 
for  the  purpose  of  enforcing  a  personal  liability 
not  contemplated  under  the  arrangement  by 
which  the  property  was  accepted  on  the  terms 
offered  (Mundorff  v.  Wickersham,  13  Smith, 
87;  Insurance  Co.  v.  Woodworth,  2  Norris, 
223;  Keough  z^.  Leslie,  11  Norris,  424.  See 
also  Markley  tr.  Quay,  8  W.  N.  C.  145;  Seyfert  v, 
Lowe,  7  Id.  39).  There  is  little  reason,  in- 
deed, to  doubt  that  the  lessor  had  actual  knowl- 
edge, through  his  emissary  thus  acting  with  the 
intended  lessees,  of  the  plans  of  the  company, 
and  that  he  was  fully  aware  that  the  real  lessees 
were  the  company  and  not  an  individual  This 
is  indicated  in  a  significant  manner  by  the  lan- 
guage of  the  agreement  for  Shafto's  compensa- 
tion, executed  the  day  before  the  signing  of  the 
lease  by  the  decedent,  who  was  to  be  the  presi- 
dent of  the  company.  It  is  clear  when  this 
agreement  was  made  the  terms  of  the  lease  had 
been  fully  agreed  to,  so  that  what  occurred  the 
next  day  when  they  were  simply  reduced  to 
writing  is  of  little  importance,  except  as  show- 
ing the  want  of  fidelity  on  the  part  of  Shafto  ta 
his  associates  in  the  company,  and  his  anxiety 
to  have  carried  out  a  project  in  which,  on  the 
part  of  the  lessor,  he  had  so  large  an  interest. 
If  it  be  conceded,  however,  that  in  spite  of 
the  knowledge  of  his  agent,  the  lessor,  assuming 
his  own  ignorance,  could  avail  himself  of  the 
lease  to  enforce  personal  liability  on  the  part  of 
the  nominal  lessee,  there  still  remains  the  fact 
that  the  agreement  to  take  the  lease  at  all  was 
procured  by  the  fraud  of  the  lessor's  agent. 
Concealing  his  agency,  and  going  into  the  pro- 
posed company  as  one  of  its  organizers,  he 
availed  himself  of  the  confidence  of  his  associ- 
ates in  his  knowledge  and  experience  as  a  prac- 
tical brick  manufacturer,  to  induce  them  to  be- 
lieve that  the  terms  of  the  lease  were  advant- 
ageous, while  at  the  same  time  he  knew  that  the 
lessor  was  to  receive  but  seventy-five  per  cent 
of  the  stipulated  royalties,  and  that  the  differ- 
ence was  to  go  into  his  own  pocket.  Moreover, 
by  reason  of  his  relation  of  trust  and  confidence 
toward  his  associates,  the  stipulation  for  a  secret 
profit  to  him  was  in  itself  a  fraud  which  vitiated 
the  contract  altogether,  and,  under  well  settled 
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principles  of  equity,  prevented  any  recovery 
upon  it  by  the  principal,  for  whom,  adversely 
to  them,  he  was  acting  as  agent :  Simons  v. 
The  Vulcan  Mining  Co.,  11  Smith,  202 ;  Short 
r.  Stevenson,  13  Id.  95 ;  Rice's  Ap.,  29  Id. 
168;  Phosphate  Co.  v.  Erlanger,  3  Appeal 
Cases  (House  of  Lords),  X2i8.  The  fraud  was 
not  discovered  until  after  the  decedent's  death, 
and  no  laches  can  therefore  be  attributed  to  him 
by  reason  of  hil  not  having  repudiated  the  con- 
tract at  an  earlier  date. 

There  are  other  objections  to  the  claim  as  al- 
lowed, though  as  there  can  be  no  recovery  at  all 
they  are  no  longer  of  importance:  (i)  The 
evidence  seems  to  show  that  part,  at  least,  of 
the  amount  claimed  as  balance  due  May  i, 
1893,  viz,  to  March  i,  1893.  ^^  P^i^  i^  ^"^^ 
(Testimony,  pp.  i,  3,  52,  53,  57);  (2)  The 
portion  of  the  claim,  subsequent  to  May  i, 
1893,  >s  allowed  at  the  full  contract  rate,  though 
Shafto,  himself,  who  had  become  sub-tenant  of 
the  company,  was  the  party  in  default  and, 
under  his  agreement  with  the  lessor,  was  en- 
titled to  a  deduction  of  twenty-five  per  cent.; 
(3)  The  royalty  is  apportioned  to  the  date  of 
the  presentation  of  the  claim  (December  14, 
1893),  though  under  the  lease  it  is  only  payable 
qtiaiterly. 

Whether  the  payments  made  to  Shafto,  prior 
to  his  becoming  sub-tenant,  may  not  be  set  ofif 
against  the  balance  of  the  claim,  under  the 
principle  of  which  Com.  v.  The  Press  Co.,  156 
Pa.  516,  is  an  illustration,  need  not  be  con- 
sidered. 

It  may  be  remarked,  in  conclusion,  that 
while  the  amounts  to  be  paid  under  the  lease 
are  called  rents,  they  are  not  rents  in  the  proper 
sense  of  the  term,  nor  in  the  sense  of  the  Act  of 
Assembly  relating  to  debts  to  be  preferred  in  the 
settlement  of  the  estate  of  a  decedent.  They 
are  payments  in  consideration  of  the  actual  use 
or  constunption  of  the  property  itself,  viz,  of 
the  clay  required  for  the  manufacture  of  bricks: 
See  Stoughton's  Ap.,  7  Norris,  198.  The  lease 
is,  in  effect,  the  grant  of  part  of  the  corpus  of 
the  property  and  not  of  a  mere  incorporeal 
right.  Whether,  irrespective  of  this,  the  pre- 
ference given  by  the  Act  extends-  to  a  year's 
rent  accruing  after  the  death  of  the  tenant ; 
whether  it  applies  where  the  lessor  has  ceased 
to  be  an  occupant  of  the  property,  and  his  lia- 
bility is  merely  by  reason  of  his  contract  qua 
covenant  and  not  qua  rent,  may  well  be 
doubted:  See  Mickle  v.  Miles,  i  Grant,  320 ; 
Gandy  v.  Dickson,  3  District  Reps.  411. 

The  exceptions  are  sustained  to  the  extent 
indicated  by  this  opinion,  and  the  claim  against 
the  estate  of  the  decedent  upon  the  lease  of 
March  13,  1890,  dismissed. 


Eo  die.  Ashman,  J.,  dissenting.  The  con- 
clusions of  law  which  are  reached  by  the 
opinion  are  based  upon  a  conception  of  facts 
which  can  be  justified  only  by  throwing  out  the 
testimony  of  the  claimant's  son  and  of  his  coun- 
sel, upon  the  ground  that  it  was  perjured. 
Both  of  these  witnesses  were  with  the  claimant 
in  his  negotiations  with  the  decedent  for  the 
leasing  of  the  brick  works,  and  one  of  them  pre- 
pared the  lease  and  was  present  at  its  execution; 
and  nothing  can  be  more  clear  cut  than  the 
declarations  of  both  that  the  claimant  dealt 
with  the  decedent  in  his  individual  capacity, 
and  accepted  his  individual  liability,  and  not 
the  liability  of  a  company  as  yet  unformed,  and 
which,  when  formed,  was  neither  more  nor  less 
than  himself.  The  opinion  assumes,  in  the 
teeth  of  this  testimony,  that  the  claimant  per- 
petrated the  meaningless  blunder  of  accepting 
a  formal  lease  from  an  individual  lessee  of  re- 
puted wealth,  with  a  parol  understanding  that 
the  real  lessee  was  to  be  a  corporation,  of  whose 
solvency  he  could  know  little  or  nothing,  and 
for  whose  acts  the  lessee  could  be  held  respon- 
sible only  to  the  extent  of  his  corporate  hold- 
ings; and  it  also  assumes  that  the  decedent 
was  guilty  of  the  more  egregious  folly  of  bind- 
ing himself  as  an  individual,  when  he  meant 
only  to  be  held  as  a  corporator.  If  the  claim- 
ant regarded  the  lease  to  the  decedent  as  a  tem- 
porary expedient  for  securing  the  premises  to 
the  company,  and  the  decedent  himself  as  the 
mere  conduit  through  which  the  transfer  was  to 
be  effected,  why  did  he  not  himself  assign  the 
lease  to  the  company,  or  at  least  formally  assent 
to  its  assignment?  It  hardly  needs  the  sworn 
statements  of  witnesses,  which  the  opinion  over- 
looks, to  answer  this  question;  the  very  fact 
that  the  claimant  did  not  join  in  the  assign- 
ment is  proof  that  he  always  regarded  the  de- 
cedent as  the  principal  debtor.  But  the  evi- 
dence went  further  and  showed  as  conclusively 
as  can  well  be  predicated  of  a  negation,  that 
the  project  of  the  formation  of  a  company  was 
never  communicated  to  the  claimant  at  all.  It 
was  said  that,  when  the  decedent  signed  the 
lease,  the  promoters  of  the  company  were  pres- 
ent and  discussed  the  enterprise  in  his  hearing ; 
but  when  one  of  those  promoters  was  called  to 
the  stand  he  asserted  that,  to  the  best  of  his 
recollection,  the  affairs  of  the  company  were 
not  even  mentioned.  Yet  the  majority  of  the 
Court  is  able  to  say  in  its  opinion  that  ''there 
is  little  reason  to  doubt  that  the  lessor  had 
actual  knowledge  through  his  emissary,  thus 
acting  with  the  intended  lessees,  of  the  plans  of 
the  company,  and  that  he  was  fully  aware  that 
the  real  lessees  were  the  company  and  not  an 
individual."  This  "emissary"  was  oneShaflo, 
who  professed  to  be  an  expert  in  the  manufac- 
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.  ture  of  brick^  and  whom  the  claimant  had 
promised  a  commission,  in  the  shape  of  twenty- 
five  per  cent,  of  the  royalty,  if  he  would  secure 
a  tenant.  That  the  premium  was  high,  and 
even  extravagant,  did  not  make  it  unlawful ; 
and  that  the  a^ent  did  not  announce  its  amount 
to  the  lessee  did  not  necessarily  make  him  an 
emissary;  it  being  within  the  knowledge  of 
most  lessees  that  the  brokers  through  whom 
they  effect  their  leases  frequently  receive  a 
premium  of  some  sort,  and  sometimes  a  contin- 
uing one,  from  the  landlords.  The  subsequent 
dealings  of  Shafto  with  the  company,  in  which, 
as  a  member  affecting  to  bear  an  equal  share 
with  his  associates  of  its  burdens,  that  person 
sought  to  profit  by  the  dual  capacity  in  which 
he  actually  stood,  could  have  no  bearing  upon 
the  question  of  the  liability  of  Heckman. 
Shafto  was  in  no  privity  of  relationship  with 
the  decedent,  owed  him  no  allegiance,  and  was 
dealt  with  by  him  at  arm's  length.  And 
whether  he  owed  fealty  to  Heckman  or  not,  it 
is  morally  certain  the  claimant  did  not.  The 
citation  of  cases  which,  upon  this  point,  is 
made  in  the  opinion,  is  singularly  unfortunate. 
Simons  v.  The  Vulcan  Mining  Co.,  ii  P.  F.  S. 
302,  Short  V.  Stevenson,  13  Id.  95,  Rice's  Ap., 
29  Id.  168,  and  Phosphate  Co.  v.  Erlanger,  3 
Appl.  Cas.  (H.  of  L.)  1218,  were  all  of  them 
cases  in  which  one  of  the  several  associates, 
claiming  to  act  with  his  fellows  on  the  same 
footing,  was  making  a  secret  profit  out  of  what 
piu^rted  to  be  a  mutual  transaction.  In  each 
of  them  it  was  decided  that  the  parties  upon 
whom  the  fraudulent  concealment  had  been 
practiced  could  recover  against  the  party  who 
had  deceived  them.  Thus,  in  Simons  v.  Mining 
Co.  and  Short  v.  Stevenson,  supra,  A.  pur- 
chased land,  formed  a  company,  and  induced 
others  to  take  shares  therein  at  a  valuation 
based  on  a  higher  price,  which  he  falsely  repre- 
sented he  had  paid.  The  contract  was  avoided 
as  to  A.,  but  the  right  of  the  original  vendor  to 
recover  the  price  at  which  he  had  sold,  was  un- 
affected. So,  in  this  case,  we  are  not  dealing 
with  the  rights  of  the  brick  company  as  against 
Shafto,  but  with  the  rights  of  the  claimant  as 
against  Heckman  ;  an  inquiry  with  which  these 
authorities,  and  a  host  of  similar  ones  which 
might  be  added,  have  no  more  to  do  than  has 
the  rule  in  Shelly's  case.  f.  b.  n. 


O.  C.  October,  1893,  252. 

Snyder'8  Estate. 

O.    C. — Practice — Accounts   showing    balanct 
due  executor. 


When  an  account  shows  a  bahmce  due  from  the  estate 
to  the  executor,  the  practice  is  merely  \%  audit  and  settle 
the  account  and  ascertain  its  correctness.  Claims  against 
the  estate  must  wait  until  there  is  a  fund  for  diitribution. 


Sur  exceptions  to  adjudication. 

Upon  citation  of  a  legatee,  the  executors  of 
the  will  of  testator  appeared  and  filed  an  ac- 
count which  showed  that  the  estate  was  indebted 
to  them.  Subsequent  proceedings  are  recounted 
in  the  opinion. 

John  ShaUcross,  for  accountants. 

Crawford  and  Loughlin^  for  legatee. 

July  7,  1894.  Hanna,  p.  J.  The  claim  to 
recover  the  legacy,  and  which  forms  the  subject 
of  the  exceptions,  was,  through  inadvertence, 
both  prematurely  presented  by  counsel  and  con- 
sidered by  the  auditing  Judge.  The  account 
shows  no  balance  for  distribution  ;  but,  on  the 
contrary,  a  balance  due  from  the  estate  to  the 
executors.  When  this  appears  the  proper 
practice  is  merely  to  audit  and  settle  the  ac- 
count and  ascertain  its  correctness.  If,  in  the 
course  of  these  proceedings,  however,  a  balance 
is  ascertained  to  be  in  the  hands  of  the  ac- 
countants, either  by  way  of  a  surcharge,  or  dis- 
allowance of  credits,  a  fund  is  created  for  dis- 
tribution, and  it  is  proper  to  hear  and  determine 
the  claims  of  creditors^  legatees  and  distribu- 
tees. But  otherwise  they  must  wait  until  there 
is  actually  a  fund  for  distribution. 

This  is  declared  to  be  the  correct  practice  in 
Hamiirs  Est.,  36  Legal  Intell.  137,  and  Jones' 
Est.,  39  Id.  129. 

The  exceptions  are  accordingly  dismissed, 
without  prejudice  to  the  right  of  the  legatee  to 
present  her  claim  for  the  legacy  upon  the  filing 
of  a  further  account  by  the  executors.  And  the 
present  account  and  award  thereon  of  the  bal- 
ance due  the  executors  is  confirmed. 

F.  B.  N. 
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May  '94,  27.  May  30,  1894. 

Commonwealth  v.  Edgerton  Coal  Com- 
pany, Limited. 

Taxation — Act  of  June  8 ^  i8gi^  P.  Z.  229 — 
Corporation — Appraisement  of  actual  vafue 
of  stock. 

Since  the  passage  of  the  Act  of  June  8,  1891,  P.  L. 
239,  all  corporations  are  taxable  upon  the  actual  value  in 
cadi  of  their  capital  stock,  and  in  determining  the 
anount  upon  which  a  corporation  is  to  be  taxed,  the 
amount  and  rate  per  cent,  of  dividends  made  and  the 
amount  carried  to  sdrplus  and  sinking  fund  during  the 
tax  year  do  not  furnish  an  absolute  indication  or  measure 
of  vtkt  actual  value  in  cash  of  the  capital  stock,  but  are 
to  be  considered  with  all  other  relevant  facts  in  determin- 
ing what  is  its  actual  value  in  cash* 

To  arrive  at  the  actual  value,  possibilities  and  proba- 
bilities, as  well  as  things  certain,  are  properly  consid- 
ered. 

Appeal  of  the  Commonwealth  of  Pennsyl- 
vania from  the  judgment  of  the  Common  Pleas 
of  Dauphin  County,  upon  an  appeal  by  the  Ed- 
gerton Coal  Company,  Limited,  from  the  account 
settled  by  the  auditor-general  and  State  treasurer 
for  tax  on  capital  stodk  for  the  year  ending  the 
first  Monday  in  November,  1892. 

The  case  was  tried  before  Sdignton,  P.  J., 
without  a  jury.  The  facts  and  conclusions  of 
lav  appear  by  his  opinion  as  follows : — 

''This  is  an  appeal  by  the  corporation  defen- 
dant from  the  settlement  of  an  account  against 
it  by  the  auditor-general  and  State  treasufer  for 
tax  on  capital  stock  for  the  tax  year  1893,  and 
it  was  tried  by  the  Court  without  a  jury  under 
the  Act  of  April  22,  1874. 

FINDINGS  OF  FACT* 

''  I .  The  corporation  is  and  was  during  the  tax 
year,  1892,  a  limited  partnership  legally  organ- 
ized and  doing  business  in  this  State.  Its  officers 
on  December  27,  1892,  made  to  the  auditor- 
general,  under  the  sanction  of  the  prescribed 
oath,  the  capital  stock  report  and  appraisement 
required  by  the  Act  of  June  8,  1891,  Section  4 
(P.  L.  229).  It  appeared  from  this  report  that 
the  par  value  of  defendant's  capital  stock  was 
{20,000.00,  divided  into  200  shares  of  the  par 


value  of  1 1 00  each;  that  the  net  earnings  of 
the  corporation  for  the  tax  year  were  I46,- 
938.43;  that  one  dividend  of  20  per  cent., 
amounting  to  ^4,000,  had  been  paid  during  the 
tax  year,  and  that  the  rest  of  the  net  earnings 
had  been  applied  to  the  reduction  of  its  floating 
debt,  and  there  had  not  been  any  amount  car- 
ried into  surplus  or  sinking  fund.  In  the  ap- 
praisement returned  with  the  report,  defendant's 
president  and  secretary  declared  that  after  hav- 
ing duly  sworn  '  that  they  will  with  fidelity,  ac- 
cording to  the  best  of  their  knowledge  and  be- 
lief, estimate  and  appraise  the  capital  stock  of 
said  company  at  its  actual  value  in  cash,  as  it 
exists  on  the  first  Monday  of  November,  1892, 
not  less,  however,  than  the  average  price  for 
which  said  stock  sold  dining  the  year  ended  on 
said  date,  and  not  less  than  the  price  or  value 
indicated  or  measured  by  net  earnings  or  by 
the  amount  of  profit  made  and  either  declared 
in  dividends  or  carried  into  surplus  or  sinking 
fund  of  said  company,  they  did  in  pursuance  of 
their  aforesaid  oaths  estimate  and  appraise  the 
capital  stock  of  said  company  at  its  actual  value 
in  cash  as  follows,  viz :  Two  hundred  shares  at 
two  hundred  dollars  per  share,  amounting  in  the 
whole  to  forty  thousand  dollars.' 

**  2.  No  evidence  was  introduced  by  the 
Commonwealth  on  the  trial,  other  than  the  re- 
port above  referred  to,  tending  to  show  the  ac- 
tual value  in  cash  of  the  capiul  stock.  Testi- 
mony was  given  on  behalf  of  defendant,  from 
which  we  find  as  a  fact  that  it  was  in  1892  en- 
gaged in  mining  anthracite  coal  on  leased  land 
at  a  certain  roy^ty  per  ton ;  that  it  mined  about 
240,000  tons  during  the  tax  year  1892,  and  that 
at  the  end  of  the  year  not  more  than  400,000 
tons  of  coal  remained  in  said  land,  and  at  the 
same  rate  of  mining  it  will  be  exhatisted  within 
two  years ;  that  the  coal  is  of  inferior  quality, 
and  the  cost  per  ton  of  mining  increases  as  the 
mine  becomes  more  nearly  exhausted;  that  de- 
fendant has  no  contingent  or  other  fund  to  make 
good  losses  or  depreciation  in  value  of  its  said 
leasehold  property,  and  when  the  coal  has  been 
entirely  removed,  as  it  will  be  in  the  next  two 
years  at  the  present  rate  of  mining,  the  com- 
pany will  own  nothing  except  a  small  amount  of 
personal  property;  and  we  find,  as  an  inference 
of  fact  from  the  evidence,  that  the  actual  value 
in  cash  of  defendant's  capital  stock  was  not,  be- 
tween the  first  and  fifteenth  of  November,  1892, 
the  time  as  of  which  the  appraisement  is  re- 
quired by  law,  to  be  made,  greater  than  I40,- 
000,  the  sum  at  which  it  was  appraised. 

"The  question  raised  by  the  objection  to  the 
settlement  specified  in  the  repeal,  will  be  practi- 
cally decided  when  we  have  determined  the 
principle  on  which  the  taxing  Act  of  June  8, 
,89.,  requires  defendanfs^j^pUal^^^^^ 
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appraised.  The  fourth  section  of  the  Act  (P. 
L.  229),  after  requiring  a  detailed  report  of  the 
financial  operation  and  standing  of  each  corpo- 
ration during  the  preceding  tax  year,  to  be  made 
by  its  officers  to  the  auditor-general^  enacts  as 
follows : 

***The  president,  chairman,  secretary  and 
treasurer,  after  being  duly  sworn  or  affirmed  to 
do  and  perform  the  same  with  fidelity  and  ac- 
cording to  the  best  of  their  knowledge  and  be- 
lief, shall,  between  the  first  and  fifteenth  da>'S  of 
November  of  each  year,  estimate  and  appraise 
the  capital  stock  of  the  said  company  at  its  ac 
tual  value  in  cash.  Not  less,  however,  than  the 
average  price  or  value  indicated  or  measured  by 
net  earnings  or  by  the  amount  of  profit  made 
and  either  declared  in  dividends  or  carried  into 
surplus  or  sinking  fund,  and  when  the  same 
shall  have  so  truly  estimated  and  appraised  they 
shall  forthwith  forward  to  the  auditor-general  a 
certificate  thereof,  accompanied  with  a  copy  of 
their  said  oath  or  affirmation,  signed  by  them 
and  attested  by  a  magistrate  or  other  person 
duly  qualified  to  administer  the  same.' 

<' As  stated  in  the  findings  of  fact  the  officers 
of  the  corporation  defendant  reported  to  the 
auditor-general  that  having  taken  the  prescribed 
oath  they  appraised  the  capital  stock  at  ^40,000, 
which  was  twice  its  par  value.  But  the  auditor- 
general  construed  the  Act  to  require  the  capital 
stock  to  be  appraised  at  not  less  than  a  principal 
sum,  6  per  cent,  of  which  would  equal  the 
net  earnings  for  the  year,  and  as  it  appeared 
from  the  report  that  the  net  earnings  of  the  cor- 
poration for  this  period  had  amounted  to  $44r 
938.48,  he  did  not  accept  the  appraisement 
made  by  defendant's  officers,  but  sut^stituted  his 
own  appraisement,  made  on  the  principle  above 
stated  and  settled  the  account  appealed  from  on 
that  basis. 

*<  [We  have  recently  decided  in  an  opinion 
filed  in  Commonwealth  v.  Sharon  Coal  Com- 
pany, 23  June  Term,  1893,  that  the  construc- 
tion then  put  upon  the  Act  by  the  auditor-gen- 
eral is  incorrect,  and  that  only  so  much  of  the  in- 
come of  the  corporation — whether  called  net  earn- 
ings or  amount  of  profit  made — as  is  declared 
in  dividends  or  carried  into  surplus  or  sinking 
fund,  is  made  the  measure  of  the  maximum 
price  or  value  of  the  capital  stock ;  and,  follow- 
ing that  decision,  we  must  hold  that  defendant's 
net  earnings  not  divided  nor  carried  into  surplus 
or  sinking  fund,  but  applied  to  the  payment  of 
its  debts,  did  not  measure  the  value  of  its  capi- 
tal stock.] 

**But  in  this  case  there  was  a  20  per  cent, 
dividend  made,  amounting  to  four  thousand 
dollars  (|4,ooo),  and  the  learned  attorney-gen- 
eral contends  that  the  minimum  value  at  which 
defendant's  capital  stock  can  be  appraised  must 


be  a  sum  6  per  cent,  of  which  would  equal  the 
amount  of  this  dividend.  In  his  very  able  brirf 
he  argues  that  the  officers  have  a  right  to  ap- 
praise the  stock,  but  they  are  subject  to  the  limi- 
tation that  its  value  must  be  measured  by  the 
amount  of  profit  made ;  not  by  contingencies 
past  or  present ;  not  by  actual  value  or  cost ; 
but  by  the  arbitrary  standard  of  net  earnings 
construed  to  mean  <  the  amount  of  profit  made 
and  either  declared  in  dividend  or  carried  into 
surplus  or  sinking  fund.' 

"On  the  other  hand,  it  is  contended,  on  be- 
half of  defendant,  that  the  amount  of  net  earn- 
ings divided  or  carried  to  surplus  or  sinking  fund 
is  not  to  be  taken  as  a  fixed  or  arbitrary  measure 
of  value,  but  is  to  be  considered,  with  all  other 
pertinent  facts,  by  the  officers  of  the  corpora- 
tion to  assist  them  in  arriving  at  a  correct  esti- 
mate of  the  '  actual  value  in  cash,'  of  the  capi- 
tal stock ;  and,  as  we  have  already  suggested, 
the  case  will  practically  be  decided  when  we 
have  determined  which  of  these  constructions  is 
correct. 

<'  It  is  manifest  that  the  conclusion  to  be 
reached  must  depend  largely  on  the  relative 
weight  to  be  given,  in  construing  the  clause  of 
the  Act  above  quoted  to  the  one  or  the  other 
expressions  'actual  value  in  cash,'  and  'the 
price  or  value  indicated  or  measured  by  net 
earnings  or  by  amount  of  profit  made  and  either 
declared  in  dividends  or  carried  into  surplus  or 
sinking  fund.' 

"For  if  the  capital  stock  is,  in  point  of  &ct, 
to  be  appraised  at '  its  actual  value  in  cash,'  the 
appraisers  must  consider  all  the  facts  within  their 
knowledge  which  will  aid  them  to  determine 
what  the  actual  value  is,  and  must  appraise  the 
capital  stock  at  what  they  believe  to  be  its  actual 
value  in  cash ;  but  if  the  amount  at  which  it  is 
to  be  appraised  must  be  indicated  or  measured 
by  taking  the  sum  of  the  dividends  made  during 
the  year  as  one  term,  and  6  per  cent,  as  another, 
in  order  to  find  the  third,  by  the  arithmetical 
rule  of  proportion,  then,  certainly,  while  the 
appraisement  would  be  easily  made,  the  ap- 
praisers might  well  hesitate  to  make  oath  that  it 
represented  the  '  actual  value  in  cash '  of  the 
capital  stock. 

**  An  examination  into  the  purpose  and  lan- 
guage of  the  Act  will  perhaps  enable  us  to  ascer- 
tain which  of  these  apparently  antagonistic  con- 
structions was  in  the  mind  of  the  Legislature. 
A  brief  reference  to  the  prior  Acts  may  help  us 
to  understand  its  purpose.  The  latest  of  these, 
which  on  this  subject  was  identical  with  those 
that  preceded  it,  was  the  Act  of  June  7,  1889, 
(P.  L.  420),  which  provided  that  where  divi- 
dends of  6  per  cent,  or  more  were  declared  in 
any  tax  year,  the  tax  was  to  be  assessed  at  the 
rate  of  one-half  mill  for  each  one  per  cent,  of 
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dividend ;  and  where  no  dividend,  or  less  than 
6  per  cent.,  was  declared  during  the  year,  the 
capital  stock  was  to  be  appraised,  and  be  sub- 
ject to  a  tax  at  the  rate  of  three  mills  on  its  ap- 
praised value. 

"But  it  frequently  occurred,  in  the  practical 
application  of  these  two  different  modes  of  as- 
certaining the  value  of  the  capital  stock  and  as- 
sessing the  tax,  that  the  capital  stock  of  some 
corporations  on  whicji  less  than  6  per  cent,  divi- 
dend had  been  paid,  was  appraised  above  par, 
and  was  assessed  with  a  larger  tax  than  that  of 
other  corporations,  which  paid  6  per  cent,  or 
more  in  dividends,  and  there  was  therefore  a 
want  of  uniformity  in  the  taxation.  This  is  one 
of  the  reasons  given  in  preambles  4,  5  and  6  for 
the  passage  of  the  Act  of  189 1,  as  follows : 

"  *  Whereas,  Experience  has  shown  that  the 
said  twentieth  and  twenty-first  sections  result,  in 
many  cases,  in  requiring  corporations  which  pay 
dividends  less  than  6  per  centum  to  pay  a  larger 
amount  of  tax  than  corporations  paying  divi- 
dends of  6  per  centum  are  required  to  pay ; 

**  *  Whereas,  also.  It  has  been  shown  that  the 
mode  prescribed  in  the  twenty-first  section  of 
said  Act  for  taxing  corporations  paying  divi- 
dends of  6  per  centum  and  upwards  at  a  rate  of 
tax  to  be  measured  by  the  dividends,  results,  in 
many  cases,  in  corporations  with  large  invest- 
ments in  bonds,  mortgages  and  moneys  at  inter- 
est, paying  a  less  rate  of  tax  than  other  corpora- 
tions without  capital  stock,  and  individual  citizens 
are  required  to  pay,  under  the  first  section  of 
said  Act,  upon  the  same  kind  of  property ; 

'<  *  Whereas,  also,  It  appears  that  the  taxes 
imposed  upon  corporations  and  individual  citi- 
zens by  the  first  and  twenty- first^  sections  of  said 
Act  can  be  made  much  more  nearly  uniform  by 
taxing  all  corporations,  limited  partnerships  and 
joint-stock  associations,  having  capital  stock,  at 
a  fixed  rate  of  five  mills  upon  each  dollar  of  ac- 
tual value  of  their  whole  capital  stocky  including 
as  well  their  bonds,  mortgages  and  moneys  at  in- 
terest, as  their  franchises  and  property  of  other 
kinds.' 

"  It  is  also  declared  in  the  title  that  one  of 
the  purposes  of  the  Act  is  to  provide  *for 
greater  uniformity  of  taxation  by  taxing  all  the 
property  of  corporations,  limited  partnerships 
and  joint-stock  associations  having  capital  stock, 
at  the  rate  of  five  mills  on  each  dollar  of  its  ac- 
tual value;  '  and,  as  we  have  already  seen,  the 
clause  we  are  now  considering,  in  express  terms 
makes  it  the  duty  of  the  officers  of  the  corpora- 
tion to  '  estimate  and  appraise  the  capital  stock 
at  its  actual  value  in  cash.' 

"  We  are  unable  to  see  how  any  other  con- 
clusion can  be  drawn  from  these  reiterated  decla- 
rations in  the  preamble,  the  title  and  body  of 


the  Act,  than  that  they  express  a  deliberate  inten-  /acfo  correct. 


tion  to  abandon  the  principle  of  measuring  the 
taxable  value  of  capital  stock  by  the  rate  of 
dividends  paid,  and  to  substitute  therefor  taxa- 
tion at  a  fixed  rate  on  its  actual  value  in  cash,  to 
be  ascertained  by  an  appraisement,  made  under 
oath,  by  designated  officers  of  the  corporations 
respectively. 

"Against  all  this,  and  in  favor  of  the  con- 
struction contended  for  on  behalf  of  the  Com- 
monwealth, we  have  merely  the  requirements 
that  the  capital  stock  shall  be  appraised  at  '  not 
less  than  the  price  or  value  indicated  or  meas- 
ured by  ....  the  amount  declared  in  divi- 
dends or  carried  into  surplus  or  sinking  fund.' 
The  Act  does  not  prescribe  that,  in  order  to  use 
the  amount  of  the  dividends  as  a  measure,  it  is 
to  be  assumed  that  a  6  per  cent,  dividend  will 
indicate  or  measure  par  value ;  nothing  is  said 
on  this  point,  and  the  construction  contended 
for  reads  it  into  the  Act,  as  the  sense  an  ambigu- 
ous expression  was  intended  to  convey.  This 
might  be  permissible  if  it  would  harmonize  all 
the  provisions  of  the  Act,  but  instead,  it  creates 
discord  between  them ;  and  we  think  it  would 
violate  all  the  canons  of  construction  to  inter- 
pret this  clause  of  doubtful  meaning  in  such  a 
way  as  to  neutralize  and  make  of  no  effect  an- 
other clause  in  the  same  section  which  is  so 
plain  that  its  meaning  cannot  be  doubted.  We 
are  therefore  of  the  opinion  that  the  weight 
claimed  for  the  expression  '  indicated  or  meas- 
ured '  on  behalf  of  the  Commonwealth  cannot 
be  given  to  it ;  and  that  the  fundamental  re- 
quirement of  the  Act  is  that  the  capital  stock  be 
appraised  at  its  *  actual  value  in  cash.'  But  as  it 
is  one  of  the  cardinal  principles  of  interpreta- 
tion that  effect  must,  if  possible,  be  given  to 
every  part  of  the  statute,  we  must  not  ignore  the 
expression  *  indicated  or  measured,'  but  must,  if 
possible,  construe  it  in  harmony  with  the  other 
plain  declaration  that  the  capital  stock  is  to  be 
appraised  at  its  actual  value  in  cash.  We  think 
this  can  readily  be  done  by  understanding  it  to 
require  the  appraisers  to  give  such  weight  as 
their  sound  judgmept  dictates  to  the  fact  that 
such  dividends  were  made  during  the  year,  as  a 
help  towards  arriving  at  a  just  appraisement ; 
and  that  if  it  appear  to  the  auditor-general  on 
an  examination  of  their  appraisement,  when  re- 
turned to  him,  that  they  have  not  done  so,  he, 
with  the  State  treasurer,  is  to  supply  the  omis- 
sion and  correct  it  accordingly. 

"Believing  the  correct  interpretation  of  the 
Act  to  be  that  just  suggested,  we  cannot  sustain 
the  settlement  made  by  the  auditor-general,  nor 
can  we  say  that  a  settlement  based  on  an  ap- 
praisement made  on  the  theory  that  a  dividend 
of  6  per  cent,  would  indicate  or  measure  the 
capital  stock  to  be  of  par  value  would   be  i/>so 
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"We  have  therefore  to  determine  whether 
the  capital  stock  of  the  corporation  defendant 
for  the  tax  year  1892  has  been  shown  to  have 
been  appraised  at  less  than  its  actual  value  in 
cash  j  and  we  find  from  the  evidence  on  file  that 
the  correctness  of  the  appraisement  has  not  been 
impeached.  The  depositions  show  that  all  the 
net  earnings  of  the  year,  except  the  amount  di- 
vided, were  applied  to  the  payment  of  debts, 
and  that  the  corporation  owns  nothing  except 
the  right  to  mine  about  400,000  tons  of  coal  at 
a  fixed  royalty  and  a  small  amount  of  personal 
property.  We  cannot  say,  therefore,  in  the  ab- 
sence of  testimony  to  that  effect,  that  the  ap- 
praisement is  not  correct. 

"  We  have  not  thought  it  necessary  to  con- 
sider the  question  whether  the  Legislature  would 
have  the  constitutional  right  to  fix  an  arbitrary 
standard  of  value  upon  the  capital  stock  of  cor- 
porations, for  the  purposes  of  taxation,  for  the 
reason  that  the  Act  itself,  when  properly  con- 
strued and  interpreted,  shows  that  it  did  not  in- 
tend so  to  do ;  and  we  refer  to  this  question 
simply  to  suggest  that  the  grave  doubt  whether 
it  would  have  such  right  tends  to  confirm  us  in 
the  construction  which  we  have  given  to  the 
Act. 

"  The  foregoing  discussion  leads  to  the  fol- 
lowing : 

CONCLUSIONS  OF  LAW. 

"I.  The  amount  and  rate  per  cent,  of  divi- 
dends made,  and  the  amount  carried  to  surplus 
or  sinking  fund,  during  the  tax  year,  do  not  fur- 
nish an  absolute  indication  or  measure  of  the 
actual  value  in  cash  of  the  capital  stock  of  a  cor- 
poration, but  are  to  be  considered,  with  all  other 
relevant  facts,  in  determining  what  is  its  actual 
value  in  cash. 

**  2.  The  capital  stock  of  the  corporation  de- 
fendant, has  not  been  shown  to  be  of  greater 
value  than  that  at  which  it  was  appraised  by  its 
officers,  and  therefore  the  settlement  appealed 
from,  in  so  far  as  it  is  based  upon  a  higher  valu- 
ation, is  erroneous. 

*'  3.  The  value  of  the  capital  stock  of  defen- 
dant for  taxation  for  the  tax  year  1892  is  ^40,- 
000,  the  amount  at  which  it  was  appraised  by 
its  officers. 

*'  4.  The  Commonwealth  is  entitled  to  recover 
in  this  case  as  follows : 

Tax  five  mills  on  ^40,000 I200  00 

Interest,  March  24  to  December  5, 

1893,  at  12  per  cent,  per  annum 16  67 

Attorney-general's  commission,  5  per 

cent * 10  00 

Total I226  67 


**  For  which  judgment  is  directed  to  be  en- 
tered,  if  exceptions  be  not  filed  within  the  time 
limited  by  law." 

The  Commonwealth  filed  exceptions  in — 

That  the  Court  erred  (i)  in  that  part  of  its 
opinion  above  included  in  brackets;  (2)  in  its 
first  and  second  conclusions  of  law ;  (3)  in  not 
finding  as  matter  of  fact  that  the  settlement  by 
the  accounting  officers  was  the  correct  one  under 
the  law;  (4)  in  not  giving  judgment  for  the 
Commonwealth  for  the  full  amount  of  its 
claim. 

The  defendant  also  filed  exceptions,  raising 
the  same  points  as  those  raised  in  Common- 
wealth V,  Sharon  Coal  Company,  Limited.  See 
post  p.  213. 

The  Court  overruled  the  exceptions  and  en- 
tered judgment  in  accordance  with  the  opin- 
ion. 

The  Commonwealth  took  this  appeal,  and  as- 
signed as  error  the  overruling  of  its  excep- 
tions. 

IV.  U.  Hensel^  attorney-general,  (Jama  A, 
Stranahauy  deputy  attorney-general,  with  him), 
for  appellant. 

The  Revenue  Act  of  1891  is  simply  a  supple- 
ment to  the  Acts  of  1879  ^"^  1889,  and  its 
object  was  to  provide  increased  revenue,  and,  as 
shown  by  its  preamble,  "to  impose  IN- 
CREASED taxation  upon  the  capital  stock  of 
certain  corporaiions.^^ 

The  evil  sought  to  be  remedied  was  the  fiact 
that  corporations,  which  pay  dividends  of  6  per 
cent,  and  more,  did  not  bear  their  share  of  tax- 
ation. 

The  remedy  for  this  was  provided  in  what 
may  be  an  artificial  or  arbitrary  system  of  taxa- 
tion, but  which  is  a  sure  and  safe  one.  True, 
the  Legislature  did  not  expressly  designate  6  per 
cent,  as  the  basis,  but  that  being  the  legal  rate 
of  interest,  or  normal  profit  upon  investments 
in  this  State,  and  the  standard  recognized  by 
the  old  law,  it  may  fairly  be  inferred  to  have 
been  in  the  legislative  mind.  Moreover,  it  is 
distinctly  recognized  in  the  Act  of  1889,  as  the 
'<  par  "  or  standard  dividend  basis. 

The  standard  which  the  Legislature  has  set  up 
is: 

I.  Net  earnings. 

II.  Profits  made. 

III.  {a)  amount  declared  in  dividends ;  {}) 
carried  into  surplus,  or,  (^)  sinking  fund. 

These  three  things  are  equal  to  the  same 
thing,  viz :  The  income  of  the  company  less  its 
expenses — and  are  therefore  equal  to  each 
other.  The  third  is  simply  a  combination  of  the 
separated  elements  of  the  first  and  second. 
Whatever  is  not  divided  among  the  stockholders 
or  set  apart  to  the  sinking  fund  is  surplus,  in 
fact,  whatever  it  may  be  called. 
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Commonwealth  v,  W.  U.  Telegraph  Co.,  15  Week- 
ly Notes,  333. 

The  legislative  intent  was  to  comprise  every- 
thing under  the  term  "  net  earnings*'  or  **  profits 
made."  In  the  cases  cited  by  us,  and  in  those 
depended  upon  by  the  learned  Court  below  to 
define  **net  earnings,"  it  had  been  already  es- 
tablished that  this  term,  and  the  other  term, 
"profits  made  "meant  the  "products  of  the 
business  deducting  the  expenses  only  " — the  re- 
ceipts of  a  corporation  over  and  above  its  cur- 
rent expenses."  Whichever  of  these  two  tests 
be  applied,  the  Court  below  admits  the  same  re- 
sult is  attained.  We  contend  that  these  broad, 
comprehensive  terms  used  disjunctively  mean 
no  more  and  no  less  when  separated  into  their 
elements : 

a.  Dividends  declared,  b.  Increase  of  sur- 
plus,    c.  Sinking  fund  additions. 

And  that  these  three  terms  conjoined,  cover 
and  comprise  everything  that  "net  earnings" 
or  "  profits  "  can  stand  for.  There  are  not  two 
nor  three  "different  measures  of  value  pre- 
scribed," but  the  same  measure  or  standard  de- 
scribed three  different  ways,  so  that  there  could 
be  no  possible  mistake  about  it. 

The  title  and  preamble  of  the  Act  of  1891 
do  not  justify  the  construction  of  the  Court  be- 
low. 

It  is  true  that  neither  under  the  old  law  nor 
the  new  is  the  value  of  all  capital  stock  to  be 
measured  by  the  dividend  standard — else  the 
many  stocks  which  pay  no  dividends  would 
have  no  value  for  tax  purposes.  It  was  to  meet 
these  cases  that  the  "  actual  cash  value"  clause 
was  left  in  the  law.  For  many  purposes  corpo- 
rate stock  that  pays  no  dividend  may  have 
value. 

Com'th  V.  Hamilton  M%.  Co.,  12  Allen,  298. 

The  recital  in  the  Boyer  bill's  first  "  Where- 
as" that  the  old  law  discriminated  between  cor- 
porations paying  6  per  cent,  or  more  and  those 
paying  less,,  will  easily  account  for  the  new  law's 
provision,  that  for  all  dividend  paying  stocks 
thereafter  the  6  per  cent,  dividend  standard 
which  we  contend  for  should  apply.  The  second 
source  of  complaint,  that  individuals  or  corpo- 
rations without  capital  stock  paid  an  undue  rate 
of  taxation  on  moneys  at  interest,  was  cured  by 
the  provision  that  individual  citizens  and  corpo- 
rations without  capital  stock,  should  pay  four 
mills  tax  on  moneys  at  interest  while  corporate 
capital  should  pay  fi\t.  There  is  nothing  in 
this  recital  of  a  grievance  to  be  redressed  that 
indicates  a  purpose  to  abandon  the  old,  well-ap- 
proved and  firmly  established  system  of  Slate 
tax  on  corporate  capital  according  to  its  value 
as  measured  and  indicated  by  its  net  earnings. 
The  increase  of  revenues,  uniformity  of  taxa- 


tion, relief  of  individuals  and  corporations- 
without  capital  stock,  and  every  assured  aim  and 
purpose  of  the  new  Act,  as  expressed  in  its  title, 
text  or  preamble,  are  met  by  the  Common- 
wealth's construction  of  it. 

There  is  no  "  deliberate  intention  to  abandon 
the  principle  of  measuring  the  taxable  value  of 
capital  stock  by  the  rate  of  dividends  paid  " — 
or  rather  of  net  earnings — but  a  rigid  purpose 
to  adhere  to  it  and  to  ejAend  it  to  all  dividend 
payers.  What  the  learned  Court  calls  "mete- 
ly"  the  requirement  that  the  price  or  value  of 
the  stock  shall  be  indicated  or  measured  by  its 
earning  power,  is  the  backbone  of  the  statute. 
It  is  the  restriction  laid  alike  upon  the  corpora- 
tion's officers  and  the  Commonwealth's.  Neither 
can  drop  the  stock  below  the  value  thus  ascer- 
tained. "Actual  cash  value"  is  to  be  at  all 
times  a  subordinate  consideration ;  and  is  only 
to  be  resorted  to  when  no  net  earnings  nor 
profits  are  made.  The  intention  of  the  Act  was 
simply  to  extend  the  process  of  valuation  in 
the  Act  of  1889  to  all  dividend  paying  corpora* 
tions. 

"  When  a  dividend  is  declared,  that  gives  the 
measure  and  furnishes  the  rule  for  the  tax."  A. 
&  O.  Tel.  Co.,  V.  Commonwealth,  66  Pa.  57. 

To  that  plain,  simple,  easy  system  the  Legis- 
lature of  1 89 1  meant  to  return,  and  the  benefits 
of  the  Boyer  bill  ought  not  to  be  lost  nor  frit* 
tered  away  by  judicial  legislation. 

The  obvious  intention  of  the  new  law  was  to 
raise  the  tax  on  capital  stock  from  three  mills  to 
five  mills,  and  to  leave  the  old  system  of  "meas- 
uring" the  value  of  stock  corporations  by  the 
dividends  and  amount  carried  to  the  sinking 
fund  just  as  before. 

The  officers  have  a  right  to  appraise  the  stock, 
but  they  are  subject  to  the  limitation  that  its 
value  must  be  measured  by  the  amount  of  profit 
made ;  not  by  contingencies  past  or  present ;  not 
by  actual  value  nor  cost,  but  by  the  arbitrary 
standard  of  net  earnings  as  construed  to  mean 
"  the  amount  of  profit  made  and  either  declared 
in  dividends  or  carried  into  surplus  or  sinking 
fund." 

When  the  tax  is,  directed  to  be  imposed  upon 
the  dividend  basis,  or  upon  the  capital  stock 
measured  by  the  dividend  standard,  apprehen- 
sions of  future  depreciation  in  the  stock  are  not 
to  be  entertained. 

ComHh  V,  Ocean  Oil  Co.,  J9  Pa.  62. 
Com'th  V.  Penn  Gas  Coal  Co.,  62  Id.  241. 
Hamilton  Steeled  Wheel  Co.  v,  Com'th,  12  Week- 
ly Notes,  328. 

M.  E,  Olmsted^  for  appellee. 

Under  the  old  law  there  were  two  methods  of 
assessing  and  levying  taxes  on  corporate  stocks. 

About  one- half  the  corporations  of  the  State 

either  paid  no  dividends,  or  paid  dividends  of 
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less  than  6  per  cent.,  and  were,  therefore,  taxed 
upon  an  appraisement  of  their  actual  value.  So 
far  as  these  corporations  alone  were  concerned, 
no  injustice  was  done,  and  there  never  was  any 
complaint  as  to  this  method  of  appraisement 
and  taxation.  The  mischief  was  that  by  the  ap- 
plication of  the  dividend  basis  of  taxation  to 
the  other  one-half  of  the  corporations  of  the 
State,  the  greatest  inequality  and  injustice  re- 
sulted not  only  as  among  the  corporations  which 
were  subject  to  that  method  of  taxation,  but  also 
as  between  them  and  those  which  were  taxed 
upon  a  valuation. 

Com'th  V,  Brush  Electric  Light  Co.,  28  Weekly 
Notes,  527. 

To  provide  against  this  mischief  the  obvious 
remedy  was  to  wipe  out  the  obnoxious  and  in- 
tolerable dividend  basis  of  valuation  and  to  tax 
all  capital  stock,  as  stated  in  the  title  of  the  Act 
of  1 89 1,  "at  the  rate  of  five  mills  upon  each 
dollar  of  its  actual  value." 

The  remedy  was,  as  stated  in  the  sixth 
**  whereas,*'  to  make  taxation  between  corpora- 
tions and  individuals  much  more  nearly  uniform 
by  taxing  cUl  corporations  at  a  fixed  rate  of  five 
mills  ''  on  each  dollar  of  the  actual  value  of 
their  whole  capital  stock.'* 

The  attorney-general  says — 

"  The  standard  which  the  Legislature  has  set 
up  is: 

'*  I.  Net  earnings. 

<*  2.  Profits  made. 

"3.  Amount  declared  in  dividends  or  carried 
into  surplus  or  sinking  fund. 

"These  three  things  are  equal  to  the  same 
thing." 

But  they  are  not.  The  net  earnings  of  a  com- 
pany are  the  receipts  of  a  corporation  less  its  ac- 
tual operating  expenses,  without  any  deduction 
for  diminution  in  value  of  the  body  of  the  prop 
erty,  as  in  the  cases  of  oil,  coal  and  natural  gas 
companies,  or  for  interest  or  other  fixed  charges, 
as  in  the  case  of  railroad  and  many  other  cor- 
porations. 

Com'th  V,  Ocean  Oil  Co.,  59  Pa.  61. 
Com'th  V.  Penn  Gas  Coal  Co.,  62  Id.  241. 
Union  Pac.  Rw.  Co.  v,  U.  S.,  99  U.  S.  402. 

Yet  these  things  must  be  deducted  from  the 
net  earnings  before  the  actual  profits  can  be  de- 
termined. Profits  may  or  may  not  be  declared 
in  dividends  or  carried  into  surplus  or  sinking 
fund.  Very  frec^uently  they  are  simply  allowed 
to  remain  in  the  "profit  and  loss"  account  of 
the  company,  applicable  to  the  payment  of  fu- 
ture dividends  or  to  the  payment  of  expenses,  or 
they  are  devoted  to  repairs  or  improvements  to 
the  property  of  the  company.  In  a  prudently 
managed  company  the  profits  are  usually  less 


than  the  net  earnings  and  more  than  the  divi- 
dends. 

It  cannot  be  said  that  where  a  company  ac- 
cumulates for  some  years  before  declaring  a  divi- 
dend and  then  declares  a  larger  one  that  that 
dividend  capitalized  at  6  per  cent,  shows  the 
actual  value  of  stock. 

The  dividend  test  of  value,  as  used  in  the  old 
law,  was  sufficiently  objectionable.  The  profit 
test,  arbitrarily  applied,  is  still  more  so,  and  the 
net  earning's  test  is  the  worst  of  the  three.  But 
to  permit  the  auditor-general  (o  select  from  them 
and  in  each  particular  case  apply  whichever  he 
chooses,  or  whichever,  thus  used  arbitrarily, 
produces  the  largest  sum  for  taxation,  is  an  ag- 
gravation of  the  evil,  of  which  the  Legislature 
never  dreamed. 

The  tax  in  controversy  is  not  a  tax  upon  divi- 
dends nor  upon  net  earnings  nor  upon  profits. 
It  is  a  tax  upon  capital  stock,  i.  e.,  a  tax  upon 
property  and  assets. 

Com'di  V.  Standard  Oil  Co.,  loi  Pa.  119. 
Com'th  V,  Mining  Co.,  5  Pa.  C.  C.  R.,  90. 
Fox's  Appeal,  112  Pa.  337. 
Fidelity  Co.  v,  Longhlin,  139  Id.  612. 

As  construed  by  the  Commonwealth,  the  tax- 
able basis  is  a  purely  arbitrary  one,  arrived  at  by 
a  simple  mathematical  calculation,  the  result  of 
which  in  every  instance  must  •  be  the  sum  of 
which  the  net  earnings,  or  the  profits,  or  the 
dividends  reported  would  equal  6  per  centum. 
Why,  then,  did  the  Legislature  require  the  offi- 
cers of  the  corporation  to  be  solemnly  sworn 
that  they  would  "with  fidelity  and  according 
to  the  best  of  their  knowledge  and  belief  esH- 
mate  and  appraise  the  capital  stock  of  said  com- 
pany at  its  actual  value  in  cash  f  "  What  has 
their  "  fidelity  "  or  their  "  knowledge  "  or  their 
"  belief"  to  do  with  the  matter  ?  What  has  the 
*'  actual  value  in  cash  "to  do  with  the  matter? 
Why  require  the  officers  of  the  company  to  do 
so  absurd  a  thing  as  to  estimate  the  actual  value 
if  the  taxable  basis  is  not  the  actual  value?  Why 
not  let  them  simply  return  to  the  auditor-genenJ 
the  amount  of  net  earnings  or  the  profits  or  die 
dividends  of  the  corporation,  and  let  him  or  his 
clerks  make  the  mathematical  computation  ?  Is 
it  not  absurd  to  require  that  at  least  two  of  the 
officers  of  the  corporation  shall  unite  in  makii^ 
under  oath  a  mathematical  calculation?  Is  it 
not  absurd  to  require  them  to  make  that  calcula- 
tion with  "  fidelity  "  and  "according  to  the  best 
of  their  knowledge  and  belief,"  when  the  audi- 
tor-general or  his  clerks  can  just  as  well  make  it 
without  being  sworn  at  all,  and  with  the  utmost 
accuracy?  Unquestionably  the  twentieth  sec- 
tion of  the  Act  of  1889,  as  amended  by  the  Act 
of  1 89 1,  requires  the  exercise  of  judgment  and 
discretion  upon  the  part  of  the  corporate  offi- 
cers, and  that  their  action  shall  be  not  a  mere 
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mathematical  computation,  but  an  estimate  and 
appraisement  of  the  actual  value  of  the  thing  to 
be  taxed. 

The  officers  of  the  corporation  are,  for  the 
purpose  of  appraisement,  officers  of  the  Com- 
monwealth, and  their  valuation  must  be  pre- 
sumed correct  until  proved  otherwise. 

P.  8c  A.  Tel.  Co.  v.  Com'th,  3  Brewst.,  517 ;  66  Pa. 
70. 

Phila  V,  Com'th,  52  Pa.  451. 

Com'th  V,  Hays,  I  Pitts.  316. 

Speck  V.  Com'th.  3  W.  &  S.  324. 

D.  &  H.  Canal  Co.  v.  Walsh,  33  Leg.  Int.,  349. 

City  of  N.  O.  V.  La.  Savings  Bank,  31  La.  828;  32 
Id.   1 138. 

Com'th  V.  Haines,  97  Pa.  228. 

Com'th  V.  A.  &  Gt.  W.  Ry.  Co.,  53  Id.  9. 

Com*th  V,  P.  Ft.  W.  &  C.  Ry.  Co.  74  Id.  83. 

Com'th  V.  L.  V.  R.  R.  Co.,  104  Id.  89. 

October  1,  1894.  Per  Curiam.  It  seems  to 
us,  the  clear  and  forcible  opinion  of  the  learned 
President  Judge  of  the  Court  below,  ought  to 
have  compelled  the  assent  of  the  Commonwealth 
to  this  judgment. 

The  Act  of  1 89 1,  declares  that  each  corpora- 
tion "shall  be  subject  to,  and  pay  into  the  treas- 
ury of  the  Commonwealth  annually,  a  tax  at  the 
rate  of  five  mills  upon  the  dollar  of  the  actual 
value  of  its  whole  capital  stock  of  all  kinds,  in- 
cluding common,  special  and  preferred,  ascer- 
tained in  the  manner  prescribed  in  said  twen- 
tieth section." 

Thus,  the  subject  of  taxation,  **  whole  capital 
stock,**  common,  special  and  preferred,  is  de- 
fined. Then  the  kind  of  value  to  be  multiplied 
by  the  rate  of  taxation,  is  distinctly  fixed ;  the 
stock  may  have  several  values ;  a  market  value 
determined  by  the  selling  price  of  its  shares  in 
open  market ;  a  speculative  value  based  on  cal- 
culation of  future  prospects  and  contingencies ; 
or  an  actual  value,  ascertainable  firom  the  in- 
trinsic worth  of  its  assets  immediately  available 
or  unavailable ;  on  its  profits  or  losses,  covering 
a  fixed  period,  and  on  business  calculations  for 
the  future.  And  other  elements  of  value  be- 
sides these,  in  the  mind  of  the  business  man, 
may  be  taken  into  account  in  arriving  at  a  cor- 
rect conclusion  as  to  the  actual  value  of  the 
whole  capital  stock. 

The  Act,  then,  prescribes  a  method  for  ascer- 
tainment of  the  actual  value:  '*In  every  case, 
any  two  of  the  following  named  officers  of  such 
corporation,  limited  partnership  or  joint  stock 
association,  namely  the  president,  chairman, 
secretary,  and  treasurer,  after  being  duly  sworn 
or  affirmed  to  do  and  perform  the  same  with 
fidelity,  and  according  to  the  best  of  their  know- 
ledge and  belief,  shall,  between  the  first  and  fif- 
teenth days  of  November  in  each  year,  estimate 
and  appraise  the  capital  stock  of  the  said  com- 
pany at  its  actual  value  in  cash,  not  less,  how- 


ever, than  the  average  price  which  said  stock 
sold  for  during  said  yeiar,  and  not  less  than  the 
price  or  value  indicated  or  measured  by  net  earn- 
ings, or  by  the  amount  of  profit  made,  and 
either  declared  in  dividends  or  carried  into  sur- 
plus or  sinking  fund ;  and  when  the  same  shall 
have  been  so  truly  estimated  and  appraised,  they 
shall  forthwith  forward  to  the  auditor-general  a 
certificate  thereof,  accompanied  with  a  copy  of 
their  said  oath  or  affirmation  signed  by  them, 
and  attested  by  a  magistrate  or  other  persons 
duly  qualified  to  administer  the  same." 

The  Act,  thus  far,  directs  what  shall  be  taxed, 
the  "whole  capital  stock'* ;  at  what  rate,  "five 
mills" ;  at  what  value,  "its  actual  value  in  cash** ; 
then  how  and  by  whom,  in  the  first  instance, 
this  value  shall  be  ascertained.  In  the  case  be- 
fore us,  two  of  the  officers,'  the  chairman  and 
treasurer,  under  oath,  made  an  appraisement  of 
the  actual  cash  value,  placing  each  of  the  200 
shares  of  the  company  at  I200,  and  the  aggregate 
at  140,000.  There  were  no  sales  of  stock  diu:- 
ing  the  year  for  which  the  report  was  made,  so 
that  this  element  prescribed  as  determining  a 
minimum  of  value,  was  not  present  in  this  case. 
One  dividend  of  20  per  cent.,  or  |4,ooo  for  the 
whole  authorized  stock,  was  declared,  although 
^44,938.48  was  the  surplus  or  net  earnings ;  the 
surplus,  however,  was  appropriated  to  payment 
of  the  floating  debt  of  the  company.  The  two 
appraisers,  designated  by  the  Act,  made  oath, 
that  they  had  performed  their  duty  with  fidelity 
according  to  the  best  of  their  knowledge  and  be- 
lief in  their  appraisement  of  the  stock  at  an  act- 
ual cash  value  of  I200  per  share. 

On  their  certificate  being  filed  with  the  audi- 
tor-general, it  became  subject  to  his  scrutiny  and 
that  of  the  State  treasurer  under  this  proviso  to 
the  law  :  "Provided  that  if  the  auditor-general 
and  State  treasurer,  or  either  of  them,  is  not  sat- 
isfied with  the  appraisement  and  valuation  so 
made  and  returned,  they  are  hereby  authorized 
and  empowered  to  make  a  valuation  thereof, 
based  upon  the  facts  contained  in  the  report 
herein  required,  or  upon  any  information  in 
their  possession,  or  that  shall  come  into  their 
possession,  and  to  settle  an  account.on  the  val- 
uation so  made  by  them  for  the  taxes,  penalties 
and  interest  due  the  Commonwealth  thereon." 

The  two  appraisers  designated  by  the  Act, 
having  either  full  knowledge  or  the  means  of 
full  knowledge,  of  all  the  business  of  the  com- 
pany, necessary  to  an  approximately  correct  esti- 
mate of  the  value  of  the  company's  shares,  and 
the  officers  of  the  Commonwealth  having  little 
or  none,  any  dissatisfaction  on  the  part  of  the 
latter,  based  on  a  mere  inspection  of  the  report, 
must  arise  from  diverse  interpretations  of  the 
law.  And  that  is  all  that  is  alleged  here.  The 
auditor-general  and  State  treasurer  made  an  ap- 
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praisement,  based  on  the  amount  of  net  earnings 
in  the  report,  and  raised  the  appraisement  of  the 
actual  cash  value  of  the  capital  stock  to  1748,- 
974.66,  being  more  than  eighteen  times  the  act- 
ual cash  value  put  upon  it  by  the  chairman  and 
treasurer  of  the  company.  This,  the  Common- 
wealth argued,  is  the  actual  cash  value  "indi- 
cated by  the  net  earnings  or  profit  made,"  as 
given  in  the  report.  It  will  be  noticed  that  the 
144,938.48  net  earnings  set  out  in  the  report, 
was  not  divided  among  the  stockholders,  or  car- 
ried into  surplus  or  sinking  fund.  The  Com- 
pany paid  its  debts  with  it  It  is  perfectly  plain, 
that  no  inference  is  warranted  from  these  facts, 
justifying  such  a  change  from  the  appraised 
value.  The  auditor-general  assumed  that  the 
cash  value  was  a  principal  sum,  6  per  cent,  of 
which  would  equal  the  net  earnings,  without  re- 
gard to  what  disposition  was,  and  ought  to  have 
been,  in  good  business  management,  made  of 
the  earnings.  No  man,  as  to  the  stock  of  any 
business  corporation,  can  make  oath  that  its  act- 
ual cash  value  is  a  sum,  which,  multiplied  by  6, 
would  equal  its  net  earnings.  No  prudent  man, 
in  business  transactions,  ever  does  adopt  such  an 
,  estimate  as  conclusive  of  an  actual  cash  value. 
It  is  one  element  which  is  properly  considered 
in  making  such  an  estimate,  but  only  one  out 
of  many.  In  purely  manufacturing  enterprises, 
which  depend  for  continuance  and  success  on  a 
supply  of  material  which  is  inexhaustible,  and  on 
skilled  and  other  labor  which  may  always  be  ob- 
tainable, such  a  calculation  would  have  greater 
probability  in  favor  of  "actuality."  But  in  coal 
mining,  oil  and  gas  production,  ore  mining, 
quarrying,  lumbering,  and  innumerable  other 
enterprises,  the  actual  cash  value  of  the  stock, 
cannot,  from  the  very  nature  of  the  business,  be 
determined  solely  by  the  net  earnings  for  any 
one  year.  The  net  earnings  for  a  year  may 
equal  6  per  cent,  on  a  large  principal ;  the  very 
next  year,  the  thing,  the  mine,  oil  or  gas  terri- 
tory, quarry  or  timber,  represented  by  the  capi- 
tal, may  be  wholly  exhausted,  practically  worth- 
less, and  the  stock  becomes  of  no  value  what- 
ever. 

In  this  view,  large  net  earnings  may  largely 
depreciate  the  actual  value  of  the  stock.  For 
example,  suppose  the  greater  part  of  the  paid  up 
capital  stock  is  represented  by  a  tract  of  coal 
land,  and  that  large  net  earnings  in  the  year  re- 
ported are  attributable  to  large  production  ;  this 
large  production  would  indicate  large  exhaustion 
of  the  coal,  and,  necessarily,  impairment  of  the 
capital. 

To  arrive  at  the  actual  value,  possibilities  and 
probabilities,  as  well  as  things  certain,  are  prop- 
erly considered. 

The  Legislature,  instead  of  saying  the  actual 
cash  value  should  be  that  sum,  6  per  cent,  of 


which  would  equal  the  net  earnings,  thus  plainly 
expressing  an  intention  of  which  they  have  left 
no  doubt  in  the  estimate  to  be  made  on  the  aver- 
age price  of  sales,  go  no  further  than  to  declare, 
that  net  earnings  shall  constitute  one  fact  as  the 
ground  of  an  estimate  of  the  actual  cash  value. 
The  prominent  idea  or  thought  of  the  whole 
Act,  as  the  learned  Judge  of  the  Court  below  has 
so  clearly  shown,  was  to  base  taxation  on  the 
actual  cash  value,  and  that  this  should  be  deter- 
mined from  facts,  not  theories,  in  all  cases  ex- 
cept the  one,  that  this  value  should  in  no  case  be 
less  than  the  average  price  at  which  the  stock 
sold  for  during  the  year.  In  thus,  in  this  one 
case,  fixing  a  minimum,  it  is  the  only  theoreti- 
cal estimate  adopted ;  and  this  has  in  it  a  founda- 
tion of  at  least  approximate  certainty;  the  worth 
of  anything  is  "Just  so  much  money  as  'twill 
bring."  The  man  who  parts  with  his  property 
at  a  price,  and  he  who  buys  it,  may  be  assumed 
to  have  that  knowledge  which  warrants  the  one 
in  not  accepting  less,  and  the  other  in  not  pay- 
ing more  than  the  actual  value.  The  wisdom 
and  justice  both  to  the  taxpayer  and  the  Com- 
monwealth of  thus  basing  taxation  on  actual 
value,  are  so  manifest,  so  completely  in  accord 
with  the  common  sense  of  justice,  that  it  would 
require  a  very  convincing  demonstration,  that 
the  Legislature  intended  otherwise,  before  we 
would  disturb  this  judgment ;  the  learned  attor- 
ney-general has  failed  to  so  convince  us,  while 
the  judgment  of  the  Court  below  is  vindicated 
by  the  soundest  reasoning,  leading  to  codcIu- 
sions  that  are  irresistible. 

In  thus  expressing  our  approval  of  this  judg- 
ment, we  do  not  intend  to,  in  any  degree,  deny 
the  power  of  supervision  and  change  by  the 
Commonwealth's  officers,  of  the  appraisement 
as  returned  3  but  the  report  is  of  a  feet,  not  a 
calculation,  and  if  the  officers  are  dissatisfied, 
the  Act  declares  they  shall  "make  a  valuation 
thereof  based  upon  the  facts  contained  in  the  re- 
port herein  required,  or  upon  any  informaticm 
within  their  possession,  or  that  shall  come  into 
their  possession."  Discrepancies  between  large 
net  earnings,  profits,  dividends  or  surplus,  and 
small  actual  cash  value,  may  suggest  inquiry  to 
the  auditor-general.  If  so,  he  has  by  law  almost 
unlimited  powers  of  investigation  for  ascertain- 
ment of  the  truth ;  such  as  the  right  of  examina* 
tion  of  books,  papers  and  witnesses;  the  right  to 
imprison  witnesses  for  disobedience  of  his  sum* 
mons,  or  for  a  refusal  to  answer.  But  here,  on 
a  mistaken  theory  that  the  actual  cash  value  was 
a  sum  which,  multiplied  by  6,  would  produce 
the  net  earnings,  the  appraisement  was  arbitrar- 
ily changed.  There  is  nothing  in  the  law  to 
justify  the  change  on  the  facts  in  the  report;  it 
is  not  pretended  that  any  information  had  come 
into  their  possession,  of  fraud  or  false  swearing* 
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We  hold  with  the  Court  below  in  its  first  con- 
clusion of  law  from  the  facts,  that : — 

"The  amount  and  rate  per  cent,  of  dividends 
made,  and  the  amount  carried  to  surplus  and 
sinking  fund  during  the  tax  year,  do  not  furnish 
an  absolute  indication  or  measure  of  the  actual 
value  in  cash  of  the  capital  stock  of  a  corpora- 
tion, but  are  to  be  considered  with  all  other  re- 
levant facts,  in  determining  what  is  its  actual 
value  in  cash." 

Therefore  the  judgment  is  affirmed,  and  the 
appeal  is  dismissed  at  costs  of  appellant. 

H.   B. 


May,  '9^  22.  May  30,  1894. 

Commonwealth  v.  Sharon  Coal  Com- 
pany, Limited. 

Taxation — Act  of  June  8,  i8giy  P.  L.  22g — 
Power  of  Legislature  in  taxation —  Corpora- 
tions, classification  of  ^Constitutional  lam 

Constitution  of  Pennsylvania^  Art,  IX.  ^  sec. 
I ;  Art.  JILf  sec,  j — Constitution  of  United 
States 9  Art,  XIV,,  sec:  i,  of  Amendments. 

The  Legislatnre  has  power  to  classify  corporations  for 
the  purpose  of  taxation,  may  sever  a  small  class  from  a 
Itiger  one,  and  subject  one  class  to  taxation  while  it  leaves 
another  exempt  without  violating  Art.  IX.,  sec.  i,  of  the 
Constitution  of  Pennsylvania,  or  Art.  XIV.,  sec.  i,  of 
the  Amendments  to  the  Copstitution  of  the  United  States. 

As  properties  in  the  same  class  must  be  ttfxed  without 
discrimination  in  the  rate  of  tax  imposed,  the  rule  for  as- 
certaining the  value  of  the  property  must  be  the  same  in 
all  cases. 

The  title  of  the  Act  of  June  8,  1891,  P.  L.  229,  vir : 
"An  Act  to  provide  increased  revenues  for  the  purpose 
of  relieving  the  burdens  of  local  taxation,  being  supple- 
mentary to  an  Act  entitled  *An  Act  to  provide  revenues  by 
taxation,'  approved  the  seventh  day  of^  June,  Anno  Dom- 
ini one  thousand  eight  hundred  and  seventy-nine, 
amending  the  first,  fourteenth,  sixteenth,  twentieth, 
twenty-first,  twenty- fifUi  and  twenty-sixth  sections  of  an 
Act  supplementary  thereto,  which  became  a  law  on  the 
fiist  day  of  June,  Anno  Domini  one  thousand  eight  hun- 
dred and  eighty-nine,  entitled  'A  further  supplement  to 
an  Act  entitled  "An  Act  to  provide  further  revenue  by 
taxation,"  approved  the  seventh  day  of  June,  Anno  Dom- 
ini one  thousand  eight  hundred  and  seventy- nine,'  and 
providing  for  greater  uniformity  of  taxation  by  taxing  all 
of  the  property  of  corporations,  limited  partnerships  and 
joint  stock  associations  having  capital  stock  at  the  rate  of 
five  mills  on  each  dollar  of  its  actual  value,"  is  suflfident 
to  cover  those  sections  of  the  Act  which  provide  a  new 
method  of  assessing  the  value  of  stock  for  the  purposes 
of  taxation  and  repeal  the  former  method. 

When  the  title  of  an  Act  is  an  <*  Act  supplementary  to," 
etc..  if  the  subject  of  the  supplementary  Act  be  germane 
to  tne  subject  of  the  original  Act,  the  constitutional  pro- 
tiaion  wiOi  reference  to  titles  has  been  complied  with. 

'     Appeal  of  the  Sharon  Coal  Company,  Lim- 


ited, defendant,  from  the  judgment  of  the  Com- 
mon Pleas  of  Dauphin  County,  upon  an  appeal 
by  the  said  company,  from  an  account  settled  by 
the  auditor-general  and  Slate  treasurer,  for  tax  on 
capital  stock  for  the  tax  year  1892. 

The  case  was  tried  by  Simonton,  P.  J.,  with- 
out a  jury.  The  facts  and  conclusions  of  law 
appear  from  his  opinion  as  follows : — 

**This  is  an  appeal  by  the  corporation  defen- 
dant from  the  settlement  of  an  account  against 
it  by  the  auditor-general  and  State  treasurer  for 
tax  on  capital  stock  for  the  tax  year  1892,  and  it 
was  tried  by  the  Court,  without  a  jury,  under  the 
Act  of  April  22,  1874. 

nNDINGS  OF  FACT. 

'*!.  The  corporation  defendant  is,  and  was 
during  the  tax  year  1892,  a  limited  partnership, 
legally  organized  and  doing  business  in  this 
Stale.  Its  oflficers  on  February  18,  1893,  ^^^^ 
to  the  auditor- general,  under  the  sanction  of  the 
prescribed  oath,  the  capital  stock  report  and  ap- 
praisement of  capital  stock,  required  by  section 
4  of  the  Act  of  June  8,  1891  (P.  L.  229.)  It 
appeared  from  this  report  that  the  par  value  of 
defendant's  capital  stock  was  136,000,  divided 
into  360  shares  of  the  par  value  of  |ioo, 
each ;  that  no  dividends  had  been  made  during 
the  year,  nor  had  any  amount  been  carried  into 
surplus  or  sinking  fund,  but  that  the  net  earnings 
of  the  corporation  for  the  tax  year  were  16,406.- 
79.  In  the  appraisement  relumed  with  the  re- 
port, the  president  and  secretary  of  defendant 
stated  that  'in  pursuance  of  our  aforesaid  oaths 
we  have  estimated  and  appraised  the  capital 
stock  of  said  company  at  its  actual  value  in  cash, 
viz  :  360  shares  at  1 20.00  per  share,  amounting 
in  the  whole  to  17,200.00. 

"2.  The  auditor-general  and  State  treasurer 
were  not  satisfied  with  and  did  not  adopt  this 
appraisement,  but,  as  they  understood  to  be 
their  duty  under  the  law,  made  an  appraisement 
and  fixed  the  value  of  the  said  capital  stock  at 
1106,779.83.  In  making  this  appraisement  they 
had  before  them  no  other  evidence  of  its  actuji 
value  than  that  contained  in  the  report  made  by 
the  officers  of  the  corporation  as  above  stated  > 
and  this  amount  of  ^106,779.83  was  adopted  by 
them  as  the  value  of  the  capital  stock,  because  it 
was  the  sum  which,  at  6  per  cent.,  would  pro- 
duce  ^6,406.67,  the  amount  of  net  earnings 
made  by  the  corporation  defendant,  as  shown  by 
the  report  above  mentioned.  On  this  valuation 
so  made  by  the  auditor-general  and  State  treas* 
urer,  an  account  was  settled  against  the  defend- 
ant for  tax  at  the  rate  of  five  mills  per  cent.,, 
amounting  to  ^537*90,  from  which  settlement 
defendant  duly  appeded  to  this  Court. 

<*3.  No  evidence  other  than  the  report  above 
mentioned  has  been  produced  tending  to  show^ 
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that  the  actual  value  in  cash  of  the  capital  stock 
of  defendant,  between  the  ist  and  15th  of  No- 
vember, 1892 — the  date  as  to  which  the  ap- 
praisement is  required  by  law  to  be  made — was 
more  than  17,200.00,  the  amount  at 'which  it 
was  appraised  by  the  officers  of  the  corporation  ; 
and  we  find  that  it  was  not  greater  than  this 
amount  and  that  there  were  no  sales  of  shares 
of  defendant's  stock  at  any  time  during  the  tax 
year  1892. 

**4.  The  corporation  defendant  did  not  in 
1892  own  or  have  any  interest  in  any  real  estate, 
except  the  right,  subject  to  certain  royalty,  to 
remove  coal  from  a  tract  of  land  upon  which  it 
had  been  for  some  time  operating.  In  the  be- 
ginning of  1892  the  coal  in  said  land  was  ex- 
hausted, except  that  which  had  been  left  to  serve 
as  supports  to  the  roof  of  the  mine,  commonly 
called  pillars.  With  the  exception  of  a  small 
amount  subsequently  removed,  the  coal  in  these 
pillars  was  entirely  removed  in  1892  and  sold 
by  the  defendant  for  16,406.79  over  and  above, 
the  expense  of  removing  the  same,  which  sum  it 
returned  to  the  auditor-general  as  net  earnings. 
At  the  end  of  the  year  1892  its  coal  was  ex- 
hausted, and  defendant  had  no  assets  except 
I95.32  in  cash,  14,401.16  due  on  accounts,  and 
certain  machinery  and  tools  amounting  in  all  to 
18,436.68,  and  it  owed  for  royalty  and  wages 
11,236.68,  leaving  ^7,200.00  as  the  net  value  of 
its  entire  property  and  assets. . 

'<It  is  not  contended  that  the  appraisement 
made  by  the  officers  of  the  corporation  defend 
ant  was  not  made  honestly  and  in  good  faith,  or 
that  it  does  not  represent  what  they  believed  to 
be  the  actual  value  in  cash  of  the  capital  stock  of 
the  corporation ;  nor  have  we  been  furnished 
with  any  evidence  which  shows  that  its  actual 
value  was  greater  than  the  amount  at  which  it 
was  appraised  and  we  have  found  as  a  fact  that 
it  was  not  greater.  The  only  reason,  so  far  as 
has  been  shown,  why  the  auditor-general  and 
State  treasurer  were  dissatisfied  with  the  appraise- 
ment was  that  according  to  their  construction  of 
section  4  of  the  Act  of  1891,  the  officers  of  the 
corporation  were  required  to  appraise  the  capital 
stock  at  an  amount  not  less  than  a  principal  sum, 
6  percent.,  of  which  would  equal  the  net  earn- 
ings of  the  corporation  during  the  tax  year,  and 
that  as  they  had  not  done  this  it  became  the 
duty  of  the  auditor-general  and  State  treasurer 
to  make  an  appraisement  and  settle  an  account 
on  that  basis,  which  they  accordingly  did. 

**The  sole  question  before  us  therefore  is 
whether  section  4  of  the  Act  of  189 1,  required 
the  actual  value  in  cash  of  the  capital  stock  of 
the  corporation  defendant  to  be  fixed  at  not  less 
than  a  sum,  six  per  cent.,  of  which  would  equal 
the  net  earnings  of  the  corporation  during  the 
tax  year. 


"By  the  terms  of  the  Act  the  officers  of  the 
corporation  are  required  to  'estimate  and 
appraise  the  capital  stock  of  said  company  at  its 
actual  value  in  cash,  not  less,  however,  than  the 
average  price  which  said  stock  soljl  for  during 
said  year,  and  not  less  than  the  price  or  value  in- 
dicated or  measured  by  net  earnings  or  by  the 
amount  of  profit  made  and  either  declareid  in 
dividends,  or  carried  into  surplus  or  sinking 
fund.' 

«*The  auditor-general  and  State  treasurer  con- 
strued this  clause  as  if  the  words  'net  earnings' 
were  wholly  independent  of  those  which  follow ; 
and  indeed,  just  as  they  would  have  construed 
it  if  all  the  words  following  had  been  omitted, 
and  the  Legislature  had  said,  only,  that  the  capi- 
tal stock  must  be  appraised  at  a  sum  not  less  than 
the  price  or  value  indicated  or  measured  by  net 
earnings. 

"But  the  rest  of  the  clause  must  have  some 
meaning,  and  it  is  well  settled  that  in  construing 
statutes  effect  must  if  possible  be  given  to  every 
word  used  to  express  the  legislative  will,  and 
nothing  should  be  rejeicted,  and  nothing  can  be 
added  except  by  implication  from  what  is  ex- 
pressed. 

"We  must  therefore  inquire  what  force  and 
effect  is  to  be  given  to  the  rest  of  the  clause. 
When  we  attempt  to  do  this,  the  first  question 
which  meets  us  is,  whether  'amount  of  profit 
made'  means  the  same  thing  as  'net  earnings'  or 
is  a  separate  and  different  thing.  It  is  said  in 
Jones  Manf.  Co.  v.  Commonwadth,  69  Pa.  137, 
that  'net  earnings  or  income  are  the  products  of 
the  business  deducting  the  expenses  only;'  cit- 
ing Commonwealth  v.  Penn  Gas  Coal  Com- 
pany, 62  Pa.  422,  which  is  to  the  same  effect. 
And  in  Eyster  v.  Centennial  Board  of  Finance, 
94  U.  S.  503,  it  is  said  by  Chief  Justice  Waitk, 
that  the  receipts  of  a  corporation,  over  and 
above  its  current  expenses,  are  the  profits  of  its 
business. 

'  *  Both  these  definitions  are  undoubtedly  correct, 
and  combining  them  and  assuming  what  is  mani- 
fest that  the  receipts  of  a  corporation  are  the 
products  of  its  business,  we  arrive  at  the  conclu- 
sion that  if  one  of  these,  less  expenses,  equals  its 
net  earnings  and  the  other,  less  expenses,  equals 
its  profits,  the  net  earnings  and  profits  must 
equal  each  other.  Any  other  construction 
would,  in  our  opinion,  involve  a  manifest  ab- 
surdity. For  if  the  net  earnings  and  the  amount 
of  profit  made  by  a  corporation  are  not  the 
same,  then  clearly  by  the  express  terms  of  the 
Act  the  price  or  value  of  the  capital  stock  is  to 
be  measured  by  one  or  the  other  of  these  only, 
and  not  by  both ;  by  net  earnings  or  by  amount 
of  profit  made.  But  in  this  event  which,  in  any 
given  case,  is  to  be  taken  ?  And  who  is  to  de- 
termine which  ?    And  how  can  uniform  taxes  be  • 


Digitized  by  LjOOQIC 


WEEKLY  NOTES  OF  CASES. 


215 


assessed  when  one  or  other  of  two  different 
measures  of  value  may  be  adopted.  As  well 
might  the  Legislature  prescribe  as  the  rule  to  be 
adopted  by  local  assessors  in  appraising  real  es- 
tate that  they  must  assess  it  at  the  price  at  whfch 
it  would  sell  for  cash,  or  else  on  some  other 
basis,  as,  for  example,  at  the  amount  for  which 
it  would  be  accepted  as  security  by  a  careful 
money  lender — which  would  be  much  less  than 
it  would  sell  for — and  leave  it  to  the  caprice  of 
the  assessor  to  adopt  whichever  test  he  might 
choose  in  each  particular  case.  We  shall  not  be 
willing  to  believe  that  the  Legislature  has  pre- 
scribed alternative  tests  of  value,  either  of  which 
may  be  adopted  at  the  will  of  the  officers  of  the 
corporation,  or  of  the  auditor- general  and  State 
treasurer,  in  assessing  capital  stock,  until  it 
makes  its  intention  so  plain  that  it  cannot  be  mis- 
taken. 

"But  it  is  not  the  total  amount  of  profit  made 
which  is  prescribed  as  the  test  of  the  minimum 
value  of  the  capital  stock.  It  is  the  'amount  of 
profit  made  and  either  declared  in  dividends  or 
carried  into  surplus  or  sinking  fund.*  The 
amount  so  applied  may  be  much  less  than  the 
whole  amount  of  profit  realized  from'  the  busi- 
ness of  the  year,  and  therefore  much  less  than 
the  whole  net  earnings.  But  if  only  so  much  of 
the  profit  as  is  so  applied  is  to  be  used  as  a  test, 
and  if,  as  we  have  seen,  the  profit  is  the  net 
earnings,  then  only  so  much  of  the  net  earnings 
as  is  'either  declared  in  dividends  or  carried  into 
surplus  or  sinking  fund'  is  prescribed  as  the  test 
of  minimum  value.  In  other  words,  the  correct 
construction  of  the  clause  in  question  is, 
that  so  much  of  the  income  of  the  corporation 
— whether  called  net  earnings  or  amount  of 
profit  made — as  is  either  declared  in  dividends 
or  carried  into  surplus  or  sinking  fund,  is  made 
the  test  of  the  minimum  price  of  value  of  the 
capital  stock ;  thus  applying  to  the  appraisement 
of  the  capital  stock  of  all  corporations  subject  to 
the  tax  the  same  rule  that  was  applied  in  the  Act 
of  1889  to  those  making  no  dividend,  or  less 
than  six  per  cent.,  with  a  more  distinct  declara- 
tion than  was  contained  in  that  Act,  that  addi- 
tions to  sinking  fund  are  to  be  counted  as  divi- 
dends, and  adding  additions  to  sur^^us. 

"We  are  not  concerned  in  this  case  with  the 
question — which  is  raised  and  will  have  to  be 
determined  in  some  other  cases  now  before  us — 
whether  the  Legislature  intended  to  prescribe  an 
absolute  test,  and  if  so,  whether  it  can,  in 
accordance  with  sound  legal  principles  and  the 
provisions  of  the  Constitution,  require  such  a 
test  to  be  applied,  in  estimating  and  appraising 
the  capital  stock  at  its  actual  value  in  cash. 
There  was  no  dividend  made,  nor  any  addition 
to  surplus  or  sinking  fund  in  this  case ;  and  the 
settlement   of   the   auditor-general    and    State 


treasurer  is  based  solely  on  the  theory  that  the 
clause  in  question  required  them  to  appraise  the 
capital  stock  at  an  amount  not  less  than  a  sum, 
six  per  cent,  of  which  would  equal  the  net  earn- 
ings. But  if  our  construction  be  correct,  this 
was  a  mistake,  and  the  test  prescribed  by  the  Act 
did  not  apply,  and  the  appraisement  made  by 
the  officers  of  the  corporation  defendant,  not 
having  been  shown  to  be  erroneous  or  unfair  in 
point  of  fact,  must  stand. 

"We  therefore  arrive  at  the  following : — 

CONCLUSIONS   OF  LAW 

"I.  That  the  intent  and  meaning  of  section  4 
of  the  Revenue  Act  of  1891,  is  that  only  so 
much  of  the  income  of  a  corporation — using 
this  word  as  an  equivalent  for  both  net  earnings 
and  amount  of  profit  made — as  is  'made  and 
either  declared  in  dividends  or  carried  into  sur- 
plus or  sinking  fund,'  is  to  be  taken  as  the  test 
of  minimum  value  in  appraising  the  capital  stock 
of  a  corporation. 

•  "2.  That  as  no  part  of  the  net  earnings  of  the 
corporation  defendant  was  during  the  tax  year 
1892  declared  in  dividends  or  carried  into  sur- 
plus or  sinking  fund,  the  test  prescribed  by  the 
Act  for  cases  where  dividends  or  additions  to 
surplus  or  sinking  fund  are  made,  does  not  apply 
to  the  appraisement  of  its  capital  stock  for  said 
year,  and  therefore,  in  the  absence  of  proof  of 
fraud  or  error  or  undervaluation  the  appraise- 
ment made  by  its  officers  must  be  sustained^ 

3.  That  the  Commonwealth  is  entitled  to  re- 
cover in  this  case  as  follows  : — 

Tax  on  17,200.00,  at  five  mills,       I36  00 
Interest  from  May  3  to  November 

23,  at  12  per  cent,  per  annum,         2  40 
Altomey-generars  commission,      .      i  So 


Total, $40  20 

"For  which  amount  judgment  is  directed  to 
be  entered  for  the  Commonwealth,  if  exceptions 
be  not  filed  according  to  law." 

The  defendant  filed  the  following  excep- 
tions : — 

I.  The  learned  Court  erred  in  not  sustaining 
the  sixth  objection  to  the  auditor  general's  settle- 
ment of  account,  specified  in  defendant's  appeal, 
viz : — 

"6.  The  Act  of  June  8,  1891,  in  so  far  as  it 
imposes  a  tax  of  five  mills  upon  the  appraised 
value  of  the  capital  stock  of  appellant,  is  uncon- 
stitutional and  void,  because  it  discriminates  be- 
tween property  owned  by  appellant,  represented 
by  its  capital  stock  and  included  in  the  appraised 
value  thereof,  and  similar  property  owned  by 
natural  persons  and  by  other  corporations,  con- 
trary to  the  provisions  to  section  i  of  Article 
IX.  of  the  Constitution  of  Pennsylvania,  and 
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section  i  of  Article  XIV.  of  the  amendments  to 
the  Constitution  of  the  United  States." 

2.  The  learned  Court  erred  in  not  sustaining 
the  ninth  objection  to  the  auditor-general's 
settlement  of  account,  specified  in  defendant's 
appeal,  viz: — 

"9.  The  Act  of  June  8,  1891,  under  which, 
in  part,  the  tax  in  controversy  is  claimed,  is  in 
conflict  with  section  i  of  article  IX.  of  the  Con- 
stitution of  Pennsylvania,  and  section  i  of  arti- 
cle XIV.  of  the  amendments  to  the  Constitution 
of  the  United  States,  because  it  imposes  a  tax  of 
five  mills  upon  the  capital  stock  of  appellant, 
whereas  by  the  same  Act  capital  stock  of  certain 
other  corporations  is  taxed  at  three  mills  only, 
and  other  property  of  the  same  class  at  four 
mills." 

3.  The  learned  Court  erred  in  not  sustaining 
the  tenth  objection  to  the  auditor-general's 
settlement  of  account  specified  in  defendant's 
appeal,  viz : — 

"10.  The  fourth  and  fifth  sections  of  the  Act 
of  June  8,  1891,  are  unconstitutional  and  vdd, 
the  purpose  thereof  not  being  clearly  expressed 
in  the  title,  as  required  by  section  3  of  article 
ni.  of  the  Constitution  of  Pennsylvania." 

4.  The  learned  Court  erred  in  directing  that 
judgment  be  entered  in  favor  of  the  Common- 
wealth and  against  the  defendant  for  I40.20. 

5.  The  learned  Court  erred  in  not  directing 
judgment  to  be  entered  in  favor  of  the  defend- 
ant and  against  the  Commonwealth. 

The  Commonwealth  also  filed  exceptions  rais- 
ing in  effect  the  same  questions  disposed  of  in 
Commonwealth  v.  Edgerton  Coal  Company,  see 
x«/ra,  p.  205. 

The  Court  dismissed  all  the  exceptions  and 
entered  judgment  in  accordance  with  the 
opinion.  The  defendant  took  this  appeal,  and 
assigned  as  error  the  overruling  of  its  exceptions 
above  noted. 

lif.  £.  Olmstead^  for  appellant. 

W,  U,  Hensel,  attorney-general  {James  A, 
Stranahan^  deputy  attorney-general,  with  him), 
for  appellee. 

October  i,  1894.  Per  Cxjriam.  The  rule 
stated  by  the  learned  Judge  of  the  Court  below 
in  Commonwealth  v,  Edgerton  Coal  Company, 
No.  27,  May  Term,  1894,  of  this  Court,  in 
which  opinion  has  this  day  been  filed,  we  think 
applicable  to  the  facts  of  this  case.  Its  applica- 
tion here  in  no  way  affects  the  judgment.  The 
Court  has  found  as  a  fact  that  the  actual  cash 
value  of  the  whole  stock  was  the  amount  esti- 
mated by  the  appraisers  on  the  construction  of 
the  Act  of  1891,  that:  *'The  amount  and  rate 
per  cent,  of  dividends  made,  and  the  amount 
carried  to  surplus  and  sinking  fund  during  the 
tax  year,  do  not  furnish  an  absolute  indication 


or  measure  of  the  actual  value  in  cash  of  the 
capital  stock  of  a  corporation,  but  are  to  be  con* 
sidered  with  all  other  relevant  facts  in  determin- 
ing what  is  its  actual  value  in  cash."  On  that 
rule  we  affirm  this  judgment. 

The  further  claim  is  made  by  appellant,  that 
the  Act  of  1 89 1  is  unconstitutional,  in  that,  i. 
It  discriminates  for  purposes  of  taxation  between 
property  owned  by  appellant  and  property 
owned  by  natural  persons  and  other  corporations. 
2.  It  is  in  conflict  with  section  i,  article  IX.,  of 
the  Constitution  of  Pennsylvania,  and  section  i, 
article  XIV.  of  the  Constitution  of  the  United 
States,  because  it  imposes  a  tax  of  five  mills  on 
capital  stock  of  appellant,  and  on  stock  of  other 
corporations  only  three  mills,  and  on  other 
property  of  the  same  class  only  four  mills.  3. 
The  fourth  and  fifth  sections  of  the  Act  are  void, 
the  subject  thereof  not  being  clearly  expressed 
in  the  title,  as  required  by  Article  III.,  section  3, 
of  the  Constitution  of  Pennsylvania. 

As  to  the  first  and  second  objections,  it  has 
been  settled  that  the  Legislature  can,  withont 
making  the  revenue  statute  obnoxious  to  the 
Constitution,  classify  corporations  for  purposes 
of  taxation ;  may  sever  a  small  class  from  a 
larger  one  \  might  subject  one  class  to  taxation 
and  leave  others  untaxed :  Commonwealth  v. 
Brewing  Co.,  145  Pa.  85,  and  the  cases  there 
cited.  And  in  Commonwealth  v.  Delaware 
Division  Canal  Co.,  123  Pa.  596,  it  was  decided 
that  a  different  basis  of  taxation  might  be 
adopted  on  mortgages  and  loans  held  by  indivi- 
duals and  those  held  by  corporations. 

All  properties,  however,  in  the  same  dass 
must  be  taxed  without  discrimination  in  the  rate 
of  tax  imposed ;  and  the  rule  for  ascertaining 
the  value  of  the  property  must  be  the  same ;  the 
actual  cash  value  of  one  capital  stock  in  the  same 
class  cannot  be  ascertained  from  net  earnings, 
another  from  profit,  another  from  surplus,  and 
another  from  dividends,  for  each  method  will 
produce  a  different  valuation  and  result  in  in- 
equality. But  each  may  be  taxed  on  the  actual 
cash  valuation  from  any  relative  evidence  tending 
to  establish  the  fact. 

As  to  the  third  objection,  that  two  sections  of 
the  Act  are  void  because  their  subject  is  not  ex- 
pressed in  the  title,  we  think  it  cannot  be  sus- 
tained. The  Act  is  entitled,  "An  Act  to  provide 
increased  revenues  for  the  purpose  of  relieving 
local  taxation,  being  supplementary  to  an  Act," 
etc.,  and  then  follows  an  enumeration  of  the 
Acts  of  which  it  is  a  supplement.  The  Act  is  a 
supplement  to  provide  increased  revenues  by 
taxation.  Every  section  of  it  is  germane  to  the 
subject  of  the  original  bill,  and  it  is  decided  in 
State  Line  and  Juniata  Railroad  Company's  .Ap- 
peal, 77  Pa.  431 ;  Millvale  Borough  «r.  Ever- 
green Railway  Company,  131  Id.  19,  and  in 
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Craig  V,  Presbyterian  Church,  ZZ  Id.  42,  that  if 
the  subject  of  the  supplementary  Act  be  germane 
to  the  subject  of  the  original  Act,  it  is  a  suflS- 
cient  compliance  with  the  mandate  of  the  Con- 
stitution. 

None  of  appellant's  assignments  of  error  are 
sustained,  therefore  the  judgment  is  affirmed 
and  app^  dismissed  at  costs  of  appellant. 

H.  B. 


May,  '93.  33-  May  28,  1894. 

Commonwealth  v.  The  Philadelphia 
and  Erie  R.  R.  Co. 

Taxation — Exemption — Act  of  June  7,  iSyg — 
Act  of  February  10,  1832 — Repeal^-Net 
earnings. 

A  binding  contract  for  exemption  from  taxation  may  be 
made  between  a  corporation  and  the  G>mmonwealth  by 
an  Act  supplemental  to  the  charter  of  incorporation ;  it  is 
Dot  necessary  for  its  validity  that  it  be  contained  in  the 
charter  itself. 

In  a  settlement  with  the  Commonwealth  for  taxes  on 
the  capital  besed  on  the  net  earnings  of  the  company,  it 
is  proper  to  deduct  from  the  gross  receipts  the  amount 
pud  for  use  of  equipment  to  another  company. 

Where  a  supplement  to  its  charter,  which  exempts  cer- 
tain stock  from  taxation  has  been  adopted  by  a  company, 
the  general  repealing  clause  in  a  later  Act  will  not  repeal 
the  supplement 

G>mmonwealth  v,  Pottsville  Water  Co.,  94  Pa.  516, 
followed. 

Appeal  of  the  Philadelphia  and  Erie  R.  R. 
Co.  from  the  judgment  of  the  Common  Pleas  of 
Dauphin  County,  entered  in  an  appeal  from  a 
settlement  made  by  the  auditor-general  and  State 
treasurer  for  taxes  on  the  capital  stock  of  the 
appellant. 

The  appellant  was  incorporated  as  the  Sun- 
bury  and  Erie  Railroad  Company,  by  Act  of 
Assembly  of  April  3,  1837  (P.  L.  170),  with  a 
capital  of  |6,ooo,ooo;  by  virtue  of  the  Acts  of 
March  9,  1865  (P.  L.  291),  and  March  7,  1868 
(P.  L.  289),  it  was  authorized  to  issue  preferred 
stock  to  the  amount  of  I2, 400,000. 

On  March  27,  1852  (P.  L.  186),  an  Act  was 
approved  in  supplement  to  the  Act  of  Incorpor- 
ation, which  enacted  as  follows : 

''  Section  11.  That  inasmuch  as  the  construc- 
tion of  this  railroad  will  tend  to  develop  the 
resources  and  increase  the  revenue  of  the  Com- 
monwealth, the  property  which  the  said  presi- 
dent and  managers  hold  or  may  acquire  under 
the  charter  for  the  benefit  of  the  stockholders, 
shall  be  exempt  from  taxation  for  State  purposes 
till  the  road  is  completed.  Provided^  That  such 
exemption  shall  not  extend  to  a  period  longer 


than  five  years  from  the  passage  of  this  supple- 
ment." (P.  L.  1852,  p.  186,  189).  And  this 
recital  of  expected  benefits  is  repeated  in  section 
I  of  Act  approved  May  21,   1857.     (P.  L.  p. 

647). 

A  statute  was  also  passed,  approved  March  7, 
1 86 1,  changing  the  corporate  name  of  the  com- 
pany to  the  Philadelphia  and  Erie  Railroad  Co. 
(P.  L.  94). 

On  February  10,  1852  (P.  L.  42),  a  supple- 
mental Act  was  approved  authorizing,  inter  alia, 
municipal  and  other  subscriptions  to  the  capital 
stock  of  the  company,  at  the  end  of  which  was 
the  following: 

* '  Provided  further,  That  the  stock  of  the  said 
company  shall  not  be  subject  to  any  tax  in  con- 
sequence of  the  payment  of  the  interest  hereby 
authorized,  nor  until  the  net  earnings  of  the  com- 
pany shall  realize  at  least  six  per  centum  per 
annum  upon  the  capital  invested ^ 

This  Act  was  formally  accepted  by  a  vote  of 
the  stockholders,  February  13,  1852. 

In  1862,  the  appellant  company  was  leased 
to  the  Pennsylvania  Railroad  Company. 

The  settlement  made  was  as  follows : 
Appraised  value  of  capital  com- 
mon stock 114,785,000.00 

Tax  three  mills |i4»355*OD 

Dividend  seven  per  cent,  on 

special  stock 2400,000.00 

Tax  three  and  one  half  mills 
(one-half  mill  for  each  one 
per  cent,  of  dividend)  .   .   .       8,400.00 

Due  Commonwealth ^22,755.00 

From  which  the  railroad  company  appealed. 

The  Court  below  confirmed  the  settlement, 
and  entered  judgment  against  appellants  for 
126,850.90. 

Z.  W.  Hall  {F.Jordan  with  him),  for  appel- 
lants. 

"Net  earnings'*  means  the  earnings  that 
remain  after  deducting  all  charges  and  outlay. 

Anderson's  Dictionary  of  Law,  708. 

St.  Tohn  V.  Erie  R.  R.  Co.,  22  Wallace,  148. 

Railway  v,  U.  S.,  99  U.  S.  420. 

The  company  having  promptly  accepted  the 
supplemental  enactments  of  February  10  and 
March  27,  1852,  to  its  charter,  the  State  had  no 
power  to  abrogate  the  contract. 

Railroad  v.  Alsbrook,  146  U.  S.  279. 
Hans  V.  Louisiana,  134  U.  S.  1-20-21. 

"  The  power  of  the  Legislature  of  Pennsylva- 
nia in  grants  and  contracts,  is  limited  and  re- 
strained by  the  Federal  and  State  Constitutions, 
so  that  it  cannot  impair  contracts  made  either 
by  itself  or  others.** 

Com'th  V,  Pitt,  and  Connellsville  R.  R.  Co.,  58  Pa. 
26. 

**  If  the  Legislature,  in  creating  a  corporation. 
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prescribe  a  rate  of  taxation,  and  expressly  release 
the  power  to  impose  further  taxes,  or  do  not 
expressly  reserve  the  power  to  themselves,  a  sub- 
sequent  tax  law  does  not  impair  the  obligation 
of  the  contract,  and  is  void/* 

Bank  v,  Pittsburg,  37  Pa.  340,  347. 
ComHh  V,  Pottsville  Water  Co.,  94  Pa.  516. 

James  A,  Stranahan,  deputy  attorney-general, 
and  W.  U,  Hensel,  attorney-general,  for  appel- 
lee. 

The  exemption  claimed  does  not  exist,  for  the 
reason  that  it  was  not  granted  in  the  charter  of 
the  defendant  company,  and  is  therefore  no  part 
of  the  contract  between  the  Commonwealth  and 
defendant,  but  is  a  mere  gratuity  which  the 
Legislature  could  withdraw  at  pleasure,  and  it 
did  withdraw  it  by  passing  the  Act  of  June  7, 
1879,  taxing  the  capital  stock  of  all  railroad  cor- 
porations. 

Union  Improvement  Company  v,  Pennsylvania,  69 

Pa.  140. 
Christ's  Church  Hospital  v,  Philadelphia,  24  How. 

302. 
Tucker  v,  Ferguson,  27  Wallace,  527. 
Wisconsin  Raibroad  Company  v.  Supervisors,  3  Otto, 
595. 
The  General  Taxing  Acts  of  1859  and  1868, 
as  well  as  the  Constitution  of  1874,  and  subse- 
quent Rev«nue  Acts,  have  repealed  all  special 
exemptions. 

Com'th  V,  Pittsburg  and  Connellsville  Railroad,  2 

Pearson,  389. 
Com'th  V,  Fayette  County  Railroad,  55  Pb.  452. 
Com'th  V.  Improvement  Co.,  69  Id.  140. 

October  i,  1894.  Green,  J.  The  learned 
Court  below  found  specifically  that  '*  If  the  net 
earnings  are  what  remains  after  the  operating 
expenses  and  the  amount  charged  for  interest  on 
equipment  have  been  deducted,  the  net  earnings 
did  not,  in  1888,  amount  to  six  per  cent,  on  the 
capital  invested ;  but  if  the  net  earnings  are  the 
gross  receipts,  less  operating  expenses  only,  the 
net  earnings  were  more  than  six  per  cent.' 
The  designated  sum  of  money  which  constituted 
the  amount  paid  for  the  use  of  the  equipment 
was  ^168,403.75,  and  the  learned  Court  below 
decided  that  this  could  not  be  regarded  as  a  part 
of  the  operating  expenses  of  the  road  and,  there 
fore,  declined  to  deduct  the  sum  from  the  aggre- 
gate of  the  gross  earnings.  We  find  ourselves  un- 
able to  agree  to  this  conclusion.  The  sum  paid  for 
the  use  of  the  equipment  was,  by  the  agreement 
of  the  lessor  and  lessee  corporations,  determined 
by  an  allowance  of  interest  on  the  entire  cost  of 
the  equipment.  The  lessor  company  did  not 
have  an  equipment,  and  had  not  the  money  to 
pay  for  it.  It  was,  therefore,  furnished  by  the 
lessee  company,  and,  by  the  contract  of  1870,  a 
reasonable  compensation  for  its  use,  <'  not  ex- 


ceeding seven  per  cent,  per  annum  for  the  capital 
actually  invested  in  supplies,  engines  and  cars  re- 
quired and  employed,"  was  to  be  allowed  by  the 
lessor  company.  The  subject  is  thus  explained 
in  the  testimony:  "  The  equipment  was  leased 
from  the  Pennsylvania  Railroad  Company.  The 
Philadelphia  and  Erie  did  not  own  their  equip- 
ment; they  leased  it  from  the  Pennsylvania 
Railroad,  and  paid  the  interest  on  the  valuation. 
The  valuation  was  changed  from  time  to  time, 
and  interest  on  the  valuation  was  paid.  We 
always  considered  that  as  one  of  the  operating 
expenses,  although  it  was  stated  partly  in  the 

reports  of  the  company Q.  Will  you 

state  what  rental  you  paid  to  the  Pennsylvania 
Railroad  Company  for  the  equipment  which  you 
so  leased  during  the  year  1888  ?    Ans.  First,  the 
rental  was  seven  (7)  per  cent,  on  the  valuation, 
but  it  was  reduced  by  the  Pennsylvania  Com- 
pany to  six  per  cent.     I  do  not  remember  the  ex- 
act year  in  which  the  reduction  was  made,  but 
my  impression  is  it  was  six  per  cent,  at  the 
time.**    The  witness  subsequently  stated  that  the 
amount  paid  for  the  year  1888,  was  1168,403.75. 
The  learned  Court  below  thought  that  this  money 
should  be  treated  simply  as  interest  paid  on  bor- 
rowed capital,  and  that  such  money  cannot  be 
deducted  from  gross  receipts  as  part  of  the  oper- 
ating expenses.   We  do  not  think  so.     In  actual 
fact  it  was  not  interest  on  borrowed  capital,  be- 
cause there  was  no  borrowed  capital  in  the  case. 
The  lessor  did  not  borrow  the  money  from  the 
lessee  and  construct  its  own  equipment,  hence, 
it  could  not  be  indebted  to  the  lessee  for  any 
interest  on  borrowed  capital.    The  lessee  was 
and  continues  to  be  the  owner  of  the  equipment, 
and  the  lessor  paid  for  the  use  of  it,  distinctively 
as  such.     It  was  entirely  competent  for  the  par- 
ties to  regulate  the  rental  to  be  paid  for  the  use 
of  it  by  an  annual  percentage  on  Its  cost.    Its 
fundamental  character  as  rental  was  not  changed, 
but  the  manner  in  which  the  amount  of  the  rental 
was  determined ;  it  was  still  rental  or  compen- 
sation for  the  use  of  the  equipment.     It  is  a 
method  of  compensation  for  the  use  of  property 
and  not  at  all  uncommon  in  the  business  world. 
Regarding  this  sum  of  1168,403.75,  then,  as 
compensation  for  the  use  of  the  equipment,  we  can 
see  no  good  reason  why  it  should  not  be  regard- 
ed as  a  part  of  the  operating  expenses  of  the  road. 
Engines,  and  freight  cars,  and  passenger  cars, 
and  the  necessary  supplies,  are  as  essential  to 
the  running  of  the  road  as  rails,  and  cross-ties, 
and  stations,  and  the  supplies  necessary  to  them. 
The  road  cannot  be  run  at  all  without  them,  and 
if  they  have  to  be  hired  because  the  company  is 
unable  to  own  them,  we  cannot  understand  why 
the  cost  of  hiring  them  should  not  be  regarded 
as  a  part  of  the  operating  expenses.  We  are  not 
referred   to  any  authority  holding  a  contrary 
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doctrine.  The  cases  of  Commonwealth  v.  Penn 
Gas  Coal  Company,  62  Pa.  241^  and  Common- 
wealth V.  Ocean  Oil  Company,  59  Pa.  61,  cited 
by  the  appellee,  are  not  at  all  in  point.  They 
raise  a  very  different  queution,  but  they  do  rec- 
ognize and  state  a  proposition  with  which  our 
conclusion  is  in  entire  harmony,  to  wit,  that 
*'  net  earnings  or  income,  are  the  product  of  the 
business,  deducting  expenses  only.''  A  more 
comprehensive  and  accurate  definition  is  the  fol- 
lowing, taken  from  Anderson's  Die.  of  Law, 
390,  **  As  a  general  proposition  the  net  earn- 
ings of  a  railroad  company  are  the  excess  of  the 
gross  earnings  over  the  expenditures  defrayed  in 
producing  them,  aside  from, rand  exclusive  of, 
the  expenditure  of  capital  laid  out  in  construc- 
ting and  equipping  the  works  themselves."  St. 
John  V.  Erie  Railway  Company,  22  Wall.  148; 
Railway  Company  v.  United  States,  99  U.  S. 
Rep.  420. 

Compensation  for  the  use  of  equipment, which 
is  hired  and  not  owned,  is  most  certainly  part 
of  the  expense  of  producing  the  business  which 
is  transacted,  and  is  therefore  a  part  of  the  oper- 
ating expenses.  We,  therefore,  hold  that  the 
sum  in  question  should  be  deducted  from  the 
gross  earnings,  and,  that  being  done,  the  amount 
of  net  earnings  is  not  equal  to  six  per  cent,  on 
the  capital  invested,  and  the  exempting  clause 
of  the  Act  of  1852  becomes  applicable,  unless 
for  some  other  reason  it  is  unavailable. 

The  learned  Court  below  held  that  this  clause 
was  not  applicable  because  it  was  repealed,  and 
the  argument  to  establish  a  repeal,was,  that  by  the 
general  law  of  June  7,  1879,  taxation  was  im- 
posed upon  the  capital  stock  of  all  railroad  cor- 
porations, and,  therefore,  although  this  exemp- 
tion was  special  and  particular,  it  was  repealed 
by  implication.  The  question  is  not  discussed 
in  the  opinion  but  the  intention  to  repeal  is 
assumed,  and  the  question  that  is  discussed  is, 
whether  the  Legislature  had  the  power  to  repeal. 
There  are  no  repealing  words  in  the  Act  of 
1879,  of  the  Act  of  iS$i,  and  there  is  nothing 
but  the  usual  clause  repealing  laws  or  parts  of 
laws  inconsistent  with  the  Act.  But  that  a  mere 
general  law  without  negative  words  cannot  repeal 
a  previous  special  statute,  although  the  provisions 
of  the  two  Acts  are  different,  has  been  so  fre- 
quently decided  that  it  must  be  regarded  as  set- 
tled law.  In  Brown  v.  County  Commissioners, 
21  Pa.  37,  we  said,  "  It  is  well  settled  that  a 
general  statute  without  negative  words  cannot 
repeal  a  previous  statute  which  is  particular  even 
though  the  provisions  of  the  one  be  different 

from  the  other It  is  against  reason  to 

suppose  that  the  Legislature,  in  framing  a  general 
system  for  the  State,  intended  to  repeal  a  special 
Act  which  the  local  circumstances  of  one  county 
had  made  necessary."    To  the  same  effect  are 


Malloyv.  Commonwealth,  115  Pa.  25;  Morri- 
son V.  Fayette  County,  127  Pa.  no;  Homer  v. 
Commonwealth,  106  Pa.  221 ;  In  re  Royersford 
Bridge,  112  Pa.  627  ;  Evansz;.  Phillipi,  117  Pa. 
226;  Malloy  V,  Rinehart,  115  Pa.  25;  Hen- 
drix's  Account,  146  Pa.  285;  Trust  Company 
V,  Fricke,  152  Pa.  231. 

In  Commonwealth  v.  Pottsville  Water  Com- 
pany, 94  Pa.  516,  we  decided  that  the  repealing 
clause  at  the  end  of  a  public  general  Act  repealing 
all  Acts  inconsistent  with  it,  did  not  repeal  the 
inconsistent  provisions  of  special  Acts  granting 
exemption  from  taxation. 

We  hold,  therefore,  that  the  exempting  clause 
of  the  Act  of  February  10, 1852  (P.  L.  42),  was 
not  intended  to  be  repealed,  by  the  general  tax- 
ing law  of  1879,  and  is  therefore  yet  in  force. 

The  discussion  of  the  question,  therefore, 
whether  the  Legislature  had  the  power  to  repeal 
that  clause  is  rendered  unnecessary.  But  were 
it  important  to  consider  that  question,  we  should 
hold  that  the  granting  of  this  ej^emption  was  not 
a  mere  gratuity,  but  was  a  grant,  upon  the  faith 
of  which,  it  was  intended  by  the  Legislature  that 
subscriptions  by  other  corporations  to  the  capital 
stock  of  the  Sunbury  and  Erie  Railroad  Com- 
pany, should  be  solicited  and  obtained.  It  was 
an  inducement  to  make  such  subscriptions  for  the 
benefit,  not  only  of  the  company,  but  of  the 
Commonwealth,  that  was  .thus  held  out,  and  it 
would  be  an  act  of  bad  faith,  after  such  sub- 
scriptions bad  been  obtained,  to  take  away  the 
inducement  by  even  an  express  repeal.  It  would 
be  bad  faith  to  the  subscribers,  because  it  would 
change  the  conditions  upon  which  their  contracts 
of  subscription  were  made,  and  it  would  be  bad 
faith  both  to  the  company  and  the  subscribers, 
because  it  would  diminish  the  ability  of  the 
company  to  pay  either  interest  or  dividends  on 
the  stock  subscribed.  The  amount  required  to 
pay  taxes  on  the  capital  stock  of  the  company, 
if  the  exception  clause  were  repealed,  would  be 
a  most  serious  impairment  of  the  financial  ability 
of  the  company,  which  had  never  earned  money 
enough  up  to  1888,  to  pay  a  single  dividend  to 
its  stockholders,  which  had  with  the  utmost  diffi- 
culty been  able  to  sustain  its  solvency,  and 
whose  whole  corporate  life  was  an  incessant 
struggle  for  mere  existence.  This  is  fully  proved 
by  the  tabulated  statement  given  in  evidence  on 
the  trial,  showing  the  condition  of  the  capital 
stock,  common  and  special,  the  funded  debt, 
the  net  earnings,  the  fixed  charges,  and  the  sur- 
plus or  deficiency,  for  each  year,  from  1852  to 
1888.  During  much  of  this  lime  very  heavy 
annual  deficiencies  were  accumulated  against  the 
company,  showing  their  inability  to  pay  their 
fixed  charges.  After  the  acceptance  by  the  com- 
pany of  the  Act  of  February  10,  1852,  new  sub- 
scription books  were  opened,  containing  a  copy 
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on  the  first  page,  of  the  second  section  of  the 
Act  which  granted  the  exception,  and  very  large 
amounts  of  money  were  subscribed  by  individu- 
als and  corporations  to  the  capital  stock  of  the 
company,  and  several  millions,  of  dollars  were 
thus  raised.  It  then  became  the  duty  of  the 
company  to  proceed  with  the  construction  of  the 
road,  and  this  they  did,  until  it  was  completed 
through  its  whole  length  to  the  City  of  Erie,  in 
the  year  1864.  The  advantage  to  the  Common- 
wealth of  the  completion  of  this  great  enterprise, 
was  fully  recognized  and  recited  in  the  Act  of 
March  27,  1852  (P.  L.  186),  wherein  it  is  de- 
clared, the  **  construction  of  this  railroad  will 
tend  to  develop  the  resources  and  increase  the 
revenue  of  the  Commonwealth,"  and  in  the  fourth 
section  of  the  supplemental  Act  of  May  21, 1857 
(P.  L.  647),  whereby  it  is  enacted  **  That  in 
consideration  of  the  advantages  which  the  Com- 
monwealth will  derive  from  the  completion  of 
the  said  railroad  by  the  improvement  of  the 
country  through  which  it  will  pass,  and  the  con- 
sequent increase  of  the  public  revenues,"  the 
bonds  and  property  of  the  company,  and  all 
municipal  bonds  issued  for  stock,  shall  be  exempt 
from  taxation  for  ten  years.  It  therefore  appears 
that  the  Commonwealth,  desiring  to  have  its  ter- 
ritory improved,  and  its  revenues  increased, 
contracted  with  this  company,  that  if  it  obtained 
an  increase  of  its  capital  so  as  to  complete  its 
road  by  obtaining  municipal  and  other  subscrip- 
tions to  its  capital  stock,  **  the  stock  of  the  said 
company  shall  not  be  subject  to  any  tax  in  con- 
sequence of  the  payment  of  the  interest  hereby 
authorized,  nor  until  the  net  earnings  of  the 
company  shall  realize  at  least  six  per  centum 
per  annum  upon  the  capital  invested."  On  the 
part  of  the  company,  it  was  to  obtain  and  did 
obtain,  very  large  additional  subscriptions  to  its 
capital  stock,  and  in  consequence  thereof  it  be- 
came subject  to  a  duty,  to  proceed  with  and 
carry  on  the  construction  of  its  railroad  to  the 
full  extent  of  its  increased  capital,  and  this  duty 
was  performed  during  the  succeeding  years  until 
in  1864  the  entire  road  was  completed.  In  order 
to  induce  these  additional  subscriptions  the  Com- 
monwealth promised  the  company  and  the  sub- 
scribers that  the  whole  stock  of  the  company 
should  be  exempt  from  taxation  until  '<  the  net 
earnings  of  the  company  shall  realize  at  least 
six  per  centum  per  annum  upon  the  capital  in- 
vested." 

The  full  benefit  and  advantage  of  this  contract 
has  accrued  to  the  Commonwealth.  Her  terri- 
tory has  been  vastly  improved  over  the  whole 
length  of  the  road.  Great  business  interests  have 
been  established,  towns  and  cities  have  been 
built,  population  has  largely  increased,  and  a 
region  which  was  an  almost  unbroken  wilder- 
ness in  1852,  when  the  Act  in  question  was 


passed,  is  now  a  cultivated  country  abounding 
with  population,  pursuing  innumerable  indus- 
tries, and  contributing  immensely  to  the  wealdi 
of « the  Commonwealth  and  to  the  increase  of  its 
revenues.  Upon  no  principle  of  common  justice, 
of  sound  morality,or  of  settled  law,  can  she  be  per- 
mitted to  repudiate  her  contract  and  deny  her  ob- 
ligation. In  our  judgment  the  grant  of  exemption 
from  taxation  in  the  Act  of  1852,  was  a  term 
of  a  contract,  and  in  no  sense  a  mere  gratuity, 
held  out  as  a  bait  to  allure  innocent  citizens  and 
municipalities  to  part  with  their  money,  and 
then  to  deny  them  the  promised  consideration 
upon  which  it  was  given.  But  (;he  Common- 
wealth  has  not  expressed  any  such  purpose.  The 
exempting  Act  of  1852,  and  the  general  taxing 
law  of  1879,  can  easily  stand  together  and  be 
administered  without  any  conflict,  and  therefore 
there  is  no  necessary  inference  of  inconsistency 
upon  which  to  found  a  repeal  by  implication. 

All  the  law  there  is  in  this  question  has  been  fully 
settled  by  the  decision  of  this  Court  in  the  case  of 
Commonwealth  v,  Pottsville  Water  Company, 
94  Pa.  516,  before  cited.  There  the  exempting 
language  was  contained,  as  here,  not  in  the  char- 
ter, but  in  a  supplemental  Act,  and  was  precisely 
similar  in  its  character  and  almost  in  its  words. 
Thus  in  that  case,  the  words  were,  *'The  stock 
in  said  company  shall  be  exempt  from  all  taxa- 
tion whatsoever."  Here  the  words  are,  '*  The 
stock  of  said  company  shall  not  be  subject  to  any 
tax,"  etc.,  etc.  In  that  case  we  held  that  the 
exemption  was  binding  on  the  Commonwealth, 
and  that  the  tax  claimed  by  the  accounting  offi- 
cers could  not  be  collected.  The  same  conten- 
tion was  made  there  as  here,  to  wit,  that  a  gen- 
eral taxing  law  passed  subsequently  to  the  ex- 
empting Act,  operated  as  a  repeal  by  implication. 
We  denied  that  proposition,  but  we  also  held 
that  an  express  repeal  would  have  been  inopera- 
tive, because  the  exemption  was  part  of  a  con- 
tract and  not  a  gratuity,  and  was  therefore 
beyond  the  power  of  the  Commonwealth  to 
repeal.  We  then  held  that  an  increase  of  capi- 
tal from  150,000  to  $200,000  occasioned  a  re- 
sulting increase  in  the  rights  and  duties  of  the 
company,  to  bring  water  from  a  greater  dis- 
tance, and  introduce  it  into  other  towns.  We 
said,  "The  enlarged  duties  and  obligations  im- 
posed by  the  Act  substantially  created  a  new 
corporation.  It  is  no  answer  to  say  the  cor- 
poration was  not  bound  to  assume  these 
new  powers  and  duties.  That  is  true,  yet 
it  did  assume  them.  Relying  thereon  it  made 
large  expenditures.  ....  Although  free  to 
accept  or  reject,  yet  having  accept^,  all  the 
rights  and  exceptions  given  by  the  Act  follow. 
The  learned  Judge  correctly  held  the  stock  of 
the  company  exempt  from  taxation." 

Some  matters  of  minor  importance  are  dis- 

Digitized  by  LjOOQIC 


WEEKLY  NOTES  OF  CASES. 


221 


cussed  in  the  opinion  of  the  learned  Court  below 
and  the  paper  books,  but  they  need  only  a  brief 
consideration.  The  learned  Judge  thought,  and 
so  held,  that  the  exception  was  a  matter  per- 
sonal to  the  lessor  corporation,  and  was  forfeited 
to  it  because  of  the  leases  made  by  it  to  the  Penn- 
sylvania Railroad  Company.  It  was  consid- 
ered that  the  lessor  corporation  thereby 
surrendered  all  its  right  to  control  and  operate 
its  railroad,  and  to  determine  its  rates  of  tolls, 
freights  and  charges,  and  that  therefore  it  had 
no  net  earnings  nor  any  power  to  determine  the 
conditions  upon  which  the  amount  of  net  earn- 
ings depended.*  We  are  unable  to  assent  to 
these  conclusions.  The  reasoning  simply  results 
in  a  question  of  fact  as  to  what  the  net  earnings 
were,  and  if  there  were  any  dispute  as  to  that  it 
would  have  to  be  determined  by  testimony  and 
found  by  the  Court.  But  no  such  question  was 
raised  on  the  trial,  and,  as  we  understand  there 
is  no  actual  controversy  now  upon  that  subject. 
The  independent  existence  of  the  lessor  com- 
pany has  at  all  times  been  maintained  and  still 
is.  It  is,  and  always  has  been,  regarded  by  the 
taxing  officers  as  an  actual  corporation,  having 
its  own  separate  and  independent  existence,  its 
own  officers,  its  own  capital  stock,  its  own  fund- 
ed debt,  its  own  earnings  gross  and  net,  and  in 
all  respects  a  proper  subject  of  taxation.  If  it 
can  be  taxed  at  all,  it  can  only  be  upon  the  con- 
ditions which  the  law  creates,  and  subject  to  the 
limitations  which  the  law  imposes.  If  the  Com- 
monwealth has  exempted  it  from  taxation  in  any 
respect,  it  is  entitled  to  the  benefit  of  such  ex- 
emption, because  the  exemption  is  a  part  of  the 
law  under  which  any  tax  can  be  imposed  or  col- 
lected. The  tax  cannot  be  collected  except 
according  to  the  law  which  regulates  it,  and  the 
exemption  is  a  part  of  that  law. 

On  the  whole  case,  we  are  of  opinion  that  the 
exemption  of  the  Act  of  February  lo,  1852, 
prevails,  and  that  the  defendant  is  not  liable  to 
the  tax  sought  to  be  imposed.  The  assignments 
of  error  are  sustained. 

The  judgment  of  the  Court  below  is  reversed, 
and  judgment  is  now  entered  for  the  defendant, 
with  costs.  w.  D.  N. 


J«ly»  *93>  lOO-  January  19,  1894. 

Fryer  et  al.  v.  Magill. 

Ejectment — Municipal  liens  for  tc^es^^Regis- 
try — Act  March  2g,  1867. 

^  A  vendee  of  the  sheriff  under  a  levari  facias  snr  muni- 
cipal lien  for  taxes  will  take  no  title  if  the  deed  to  the 
actual  owners  at  the  time  the  taxes  were  assessed  had 
been  left  at  the  surveyor's  office  for  registration  under  the 
proviaons  of  the  Act  of  March  29,  1867,  although  the 
r^istration  was  inaccurately  performed,  unless  the  act 


ual  owners  had  been  served  with  the  scire  facias  sur  claim 
'*  as  in  the  case  of  suit  by  summons.'* 

Appeal  of  Edward  W.  Magill,  assignee  of 
John  Bardsley,  defendant,  from  the  judgment 
of  the  Common  Pleas  No.  3,  for  the  County 
of  Philadelphia,  entered  on  a  case  stated 
in  an  action  of  ejectment,  wherein  Anna  M. 
Fryer,  individually  and  as  trustee  under  the  will 
of  Joseph  C.  Fryer,  deceased,  and  Charles  E. 
Claghorn  were  plaintiffs. 

The  facts  of  the  case  appeared  from  the  case 
stated  to  be  as  follows : 

On  July  24, 1858,  Henry  Holthausen,  Charles 
E.  Claghorn  and  Joseph  C.  Fryer  acquired  by 
purchase,  as  tenants  in  common  in  equal  shares, 
a  tract  of  ground  in  the  Twenty-second  Ward, 
Philadelphia,  at  the  northeast  comer  of  Twenty- 
fhrst  and  Costello  streets,  containing  336  feet  on 
Twenty-first  street  and  153  feet  4j^  inches  on 
Costello  street,  and  their  deed  therefor  was  duly 
recorded  September  23,  1858. 

On  January  7,  1871,  this  deed  was  taken  to 
the  registry  bureau  in  the  chief  surveyor's  office 
in  the  City  of  Philadelphia  for  registration  under 
the  provisions  of  the  Act  of  ^filrch  29,  1867. 
The  registry  was  not  made  in  the  name  of  the 
three  tenants  in  common  but  merely  thus, 
"Henry  Holthausen  et  al." 

The  taxes  for  the  years  1879, 1880, 1881  and 
1882  were  not  paid  and  a  lien  was  filed  for  them 
in  the  name  of '* Myers  and  Claghorn."  The  pro- 
ceedings whereon  are  shown  by  the  following 
entries  in  the  mechanics'  lien  docket  of  Court  of 
Common  Pleas,  No.  3,  of  September  term, 
1883: 

8,  U,  '8S  Warwick,    The  City  of  PhUa.        Claim  for  98108  for 
421.  V  Registered  Taxes, 

Myers  &  CUghom,        18TO-80-8l-82.ag>t. 
Ownen,  etc.  lot  of  ground  N .  E. 

Not.  10,  1888.  sug-        comer  of  Costello 

Bstion  filed  that  and  Slst  Sts.,  in 
enry  Hokhausen  82d  Ward,  PhUa., 
et  al.  are  A.  and  contg.  in  front  on 
P.  owners.  Coatello  St.  163  ft. 

So  die,  afft.  senrlce  1%  ins.,  and  in 
of  notice  filed.  depth    886  ft.   11 

Eo   die,  affi.  under        ins.  on  21st  St. 
Act  June  10, 1881.     Filed  Nov.  18, 1888. 

Not.  12,  1888,  sci.  Oct.  22, 1880,  by  or- 
fit.  exit  Ret.  1  der  of  Warwick, 
Mon.  Dec.,  1888.        Esq.,  Attorney  for 

Made  known  by  plaintiff,  filed  this 
posting  andadTerw  claim  is  satisfied, 
tising  Nihil  Habet  Sheriff  for  costs, 
as  to  Myers  & 
Claghorn,  owner, 
etc.,  and  Henry 
Holthausen  et  al., 
actual  and  present 
owner. 

May  6,  1889.  judgt. 
for  want  of  an  ap- 
pearance. 

Eo  die,  damages  as- 
sessed at  •107.86. 

June  6, 188tt,  leT.  &. 
exit  Ret  1  Mon. 
July,  1889. 

Sold  to  John  Bards- 
ley for  •i62 

Deed  recoided  in 
Sheriff's  Deed- 
Book,     No.     184, 
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On  May  21,  1891,  John  Bardsley  and  wife, 
by  deed  duly  recorded  in  deed-book  T.  G.,  No. 
49»  P^^  2 1 7ietc.  ygrantedand  assigned, /V7/^r  alia, 
the  premises  so  purchased  to  ^ward  W.  Ma- 
gill. 

On  May  22,  1893,  *^^  Court  entered  judg- 
ment as  follows : 

Judgment  upon  the  case  stated  for  Charles  S. 
Claghorn  for  one  undivided  third  part  of  the 
said  described  premises. 

Judgment  for  the  plaintiff,  Anna  M.  Fryer, 
individually  and  as  trustee  under  the  will  of 
Joseph  C.  Fryer,  deceased,  for  an  undivided 
third  part  of  said  premises. 

^.  Alexander f  for  appellant. 

The  spirit  of  tax  legislation  is  to  make  the 
land,  not  the  person  the  debtor. 

Act  March  11,  1846,  sec.  4,  (P.  L.  114.) 
Jones  V,  Shawban,  4  W.  &  S.  257. 
Northern  Liberties  v.  Coates,  3  Harris,  245. 
Delaney  v,  Gault,  30  Pa.  63. 

The  record  of  the  case  shows  carefid  attention 
to  the  provisions  of  the  Act  of  June  10,  1881, 
§  I,  (P.  L.  91)  and  the  proceedings  were  perfectly 
regular. 

The  clause  in  Act  of  1867,  requiring  sale  in 
name  of  owner  as  returned,  did  not,  therefore, 
apply  when  Bardsley  took  title  under  the  Act  of 
1 88 1,  and  his  title  is  valid  and  perfect,  and  the 
finding  of  the  Court  should  be  for  the  defendant 
in  this  case. 

William  C.  Hannis,  for  appellees. 

The  proceedings  and  sale  of  the  property  as 
to  the  interest  of  appellees  were  void  because 
they  were  not  conducted  "in  the  name  of  such 
owner  after  service  of  process  upon  him  as  in 
the  case  of  a  suit  by  summons.'' 

Simons  v»  Kern,  92  Pa.  455. 
Gans  V,  Philadelphia,  102  Id.  97. 

The  Act  of  Assembly  of  June  10,  1881,  P.  L. 
91,  on  the  effect  of  which  the  appellant  places 
his  sole  reliance,  is  of  no  importance  in  this  case, 
for  two  reasons : 

1.  Because  the  whole  proceedings  show  that 
there  was  no  effort  made  to  find  the  owners, 
Charles  E.  Claghorn  and  Joseph  C.  Fryer,  who 
were  only  represented  in  the  proceedings  by  the 
words  "et  al.,"  and  might  as  well  have  been 
represented  by  "John  Doe,"  and  that  the  whole 
effort  was  directed  to  finding  and  serving  Henry 
Holthausen. 

2.  The  Act  is  unconstitutional  (Art.  3,  Sect. 
7,  of  the  Constitution),  because  it  relates  to 
practice  or  jurisdiction  in  judicial  proceedings, 
and  "changing  methods  for  the  collection  of 
debts,  or  the  enforcing  of  judgments,  or  pre- 
scribing the  effect  of  judicial  sales  of  real  estate," 
and  is  local  in  being  limited  only  to  cities  of  the 
first  class. 


See  the  case  of  City  v.  Church,  115  Pa.  291, 
in  which  a  similar  Act  of  Assembly  relating  to 
municipal  claims  in  cities  of  the  first  class  was 
declared  unconstitutional. 

See  also,  as  to  what  is  local  legislation : 

Weinman  v.  Railway  Co.,  118  Pa.  192. 

In  re  Ruan  St.,  132  Id.  257. 

In  re  Wyoming  St.,  137  Id,  502. 

Ayar's  App^  122  Id.  266. 

City  V,  Whyte,  148  Id.  419. 

Reeves  v.  Traction  Co.,  152  Id.  153. 

Perkins  V.  Philadelphia,  156  Id.  554. 

October  i,  1894.  Sterrett,  C.  J.  After 
reciting  the  facts  agreed  upon,  the  case  stated 
provides  as  follows :  "If,  on  the  above  facts,  the 
Court  shall  be  of  opinion  that  after  said  registry 
no  sale  for  taxes  could  lawfully  be  had  of  the 
interest  of  the  said  plaintiffs  in  said  property,  or 
of  either  of  them,  without  having  their  names  or 
either  of  their  names  suggested  as  the  actual 
owners,  and  until  after  service  of  the  writ  on 
them  and  recovery  by  suit  against  them,  made 
as  in  the  case  of  summons,  then  judgment  to  be 
entered  for  the  plaintiff,  Charles  E.  Claghorn, 
for  one  undivided  third  part  of  said  premises, 
and  judgment  to  be  entered  for  the  plaintiff, 
Anna  M.  Fryer,  individually  and  as  trustee  un- 
der the  will  of  Joseph  C.  Fryer,  deceased,  for 
one  other  undivided  third  part  of  said  premises; 
otherwise  judgment  to  be  entered  for  the  de- 
fendant,** etc.  Judgment  was  accordingly  en- 
tered on  the  case  stated  in  favor  of  each  of  said 
plaintiffs  for  one  undivided  third  part  of  the 
premises  in  controversy ;  and  of  this  the  defend- 
ant complains. 

It  was  claimed  by  plaintiffs  that  the  "regis- 
try** of  their  deed  referred  to  was  defective  in 
that  it  did  not  set  forth  the  individual  names  of 
the  three  vendees  given  in  said  deed,  and  that 
this  negligent  omission  of  the  chief  engineer  and 
surveyor  of  the  city  was  perpetuated  by  the  city 
solicitor  when  suit  was  brought  to  enforce  pay- 
ment of  delinquent  taxes. 

On  July  24, 1858,  Henry  Holthausen,  Charles 
E.  Claghorn  and  Joseph  C.  Fryer  purchased,  as 
tenants  in  common  in  equal  shares,  the  land  in 
question,  and  their  deed  therefor  was  duly  re- 
corded September  23,  following.  As  required 
by  the  Registry  Act,  they  presented  the  deed  to 
the  proper  officer  for  registry,  and  he  stamped 
thereon  that  the  same  was  duly  registered  Janu- 
ary 7,  1 87 1.  Having  thus  performed  their  duty, 
th^  said  owners  had  a  right  to  rely  upon  the 
guarantee  of  the  Registry  Act  that  no  proceed- 
ing should  be  taken  against  their  property  ex- 
cept by  process  issued  in  their  names  as  regis- 
tered owners  and  that  proper  effort  would  be 
made  to  serve  such  process  on  them.  The  Act 
declares:  <<If  said  duty  ....  shall  have  been 
discharged  by  the  party  who  shall  have  acquired 
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title,  in  whatsoever  manner,  before  the  tax  ac- 
crued as  a  lien  of  record,  for  which  the  same 
shall  have  been  sold,  the  purchaser  at  the  tax 
sale  shall  not  acquire  the  title  of  such  person 
who  shall  have  performed  said  duty,  or  of  his 
heirs  and  assigns,  unless  the  sale  shall  have  been 
made  in  the  name  of  such  owner,  after  service  of 
process  upon  him,  as  in  the  case  of  suit  by  sum- 
mons." 

As  has  been  suggested,  the  property  was  care- 
lessly and  negligently  registered,  not  in  the 
names  of  three  owners,  as  it  should  have  been, 
but  in  the  name,  "Henry  Holthausen  et  al."  The 
abbreviation  "et  al."  was  thus  substituted  for  the 
name  of  Charles  E.  Claghorn  and  Joseph  C. 
Fryfer,  two  of  the  owners.  This  was  never  cor- 
rected, nor  does  it  appear  that  any  effort  was 
made  to  correct  it.  On  the  contrary,  when  the 
dty  filed  its  claim,  the  patent  blunder  of  the 
registry  bureau  was  repeated  by  the  law  depart- 
ment, notwithstanding  the  registry  disclosed  the 
date  of  the  deed,  etc.,  and  the  words,  "et  al.," 
clearly  indicated  that  Henry  Holthausen  was  not 
the  only  owner.  The  result  was  that  plaintiffs 
were  deprived  of  that  protection  which  it  was 
the  chief  object  of  the  Registry  Act  to  ensure. 
The  Court  was  clearly  right  in  virtually  holding 
that  the  proceedings,  from  the  defective  registra- 
tion down  to  the  aile  of  the  property,  both  in- 
clusive, were  a  series  of  blunders,  the  conse- 
quences of  which  could  not  be  visited  on  the 
plaintiffs.  If  defendant's  contention  should  pre- 
vail, the  Registry  Act,  instead  of  being  a  protec- 
tion to  law-observing  property  owners,  would  be 
a  snare  into  which  any  one  might  fall. 

Throughout  the  proceedings,  by  which  it  is 
claimed  plaintiflTs  title  was  divested,  the  owner- 
ship was  treated  as  being  in  a  single  person, 
Henry  Holthausen.  Efforts  to  find  and  serve 
him  were  of  course  fruitless  because  of  his  disap- 
pearance ;  but  it  does  not  appear  that  any  effort 
was  put  forth  to  ascertain  who  were  represented 
by  the  words,  "et  al.,"  on  the  registry.  Refer- 
ence to  the  record  of  the  deed  would  have  read- 
ily furnished  that  information.  There  is  noth- 
ing in  the  record  that  would  justify  a  reversal  of 
the  judgment. 

Judgment  afi&rmed. 

NoTK :  That  the  lien  being  for  taxes  for  the  yean 
1879-80-^1-82  and  the  scire  facias  sor  claim  not  having 
iisaed  ontil  Norember  12,  1888,  it  was  too  late  to  pre- 
sepre  the  lien  and  all  proceedings  upon  it  were  void : 


See  City*v.  Hiester,  142  Pa.  39. 
Same  v.  Baker,  Id. 


W.  D.  N. 


July,  *93,  116.  January  11,  1894. 

Puhrmeister  v.  Wilson  ct  al. 

Practice — Pleading —  Sale —  Delivery —  Master 
and  servant — Negligence — Evidence, 

If  a  statement  in  an  action  for  damages  for  personal 
injuries  alleges  a  specific  act  of  negligence,  as  the  cause, 
and  issue  is  joined  on  this  allegation,  the  inquiry  at  the 
trial  should  be  confined  to  thb  issue. 

Where  goods  are  sold  to  be  delivered  to  the  purchasers, 
whose  pU^e  of  business  is  on  the  upper  floor  of  a  factory, 
the  delivery  is  not  complete  until  the  ^oods  are  fastened 
to  the  lift  for  the  purpose  of  being  hoisted  to  the  upper 
floor ;  and  if  the  same  were  negligently  fastened  to  the 
lift  the  purchasers  are  not  responsible  for  the  conse- 
quences. 

It  is  essential  to  the  maintenance  of  an  action  of  this 
nature  that  the  plaintiff*  should  prove  an  act  or  omission 
on  the  part  of  the  defendants  which  constituted  negli- 
gence,  and  that  it  was  the  proximate  cause  of  the  injury. 

Appeal  of  Samuel  C.  Wilson,  et  al.,  from  the 
judgment  of  the  Common  Pleas  No.  3,  of  Philadel- 
phia County  on  a  verdict  for  plaintiff,  August 
Fuhrmeister,  in  an  action  for  damages  for  per- 
sonal injuries. 

On  the  trial,  before  Finletter,  P.  J.,  it  ap- 
peared that  plaintiff  was  employed  by  Ring  & 
Bros,  in  the  ground  floor  of  their  mill,  of  which 
they  used  the  two  lower  floors.  Defendants  were 
tenants  of  said  Ring  &  Bros.,  and  occupied  the 
third  and  fourth  floors  of  their  mill.  Defendants 
purchased  some  wool  from  Firth  &  Foster,  and 
the  latter's  driver  delivered  the  same  on  July  13, 
1892,  and  during  the  delivery  the  accident  oc- 
curred which  plaintifl*  described  as  follows : — 

''I  was  on  the  first  floor  sorting  a  bag  of  wool, 
and  there  was  some  cotton  amongst  it,  and  I 
sorted  that  out,  and  while  I  was  engaged  in  do- 
ing that  I  heard  a  wagon  come  up  on  the  plat- 
form, and  I  saw  the  chain  where  we  hoist  the 
stuff  off  the  wagon.  I  was  engaged  in  sorting 
that  bag  of  wool  about  half  an  hour,  and  I  got 
through  with  my  work  and  I  took  the  bag  and 
folded  it  up,  and  I  saw  it  was  the  driver  of  Firth 
&  Foster's  dye  works,  and  the  man  was  standing 
on  the  back  of  the  wagon  with  his  head  down 

like  this ,  and  he  was  always  a  lively  man 

and  I  thought  he  was  sick,  and  I  spoke  to  him 
while  I  was  folding  the  bag  up,  and  he  made  a 
remark  about  the  hot  weather,  and  I  said  it  was 
terrible  hot  especially  where  the  sun  was  aga^ist 
a  high  building,  and  we  were  talking  together 
for  a  while,  and  I  put  the  bag  away,  and  as  I 
came  back  Mr.  Corrigan,  the  driver,  asked  me 
to  hand  him  his  hat,  which  had  fallen  down  on 
the  platform,  and  I  stooped  down  and  picked  it 
up,  and  as  I  straightened  up  to  hand  it  to  him 
these  bags  came  down  on  me  and  knocked  me 
down,  and  I  was  taken  at^^^'^^  ^^  (^OOglC 


224 


WEEKLY  NOTES  OF  CASES. 


Plaintiff  also  testified  that  the  hoist  chain  had 
stopped  working  at  least  fifteen  minutes  before 
the  accident.  Tustin,  a  witness  for  plaintiff, 
that  it  was  ten  or  fifteen  minutes.  John  Corri- 
gan,  the  driver,  who  was  called  by  plaintiff,  tes- 
tified on  the  other  hand  that  no  time  had  elapsed 
in  which  the  bags  could  have  hung  suspended. 

Counsel  for  defendant  requested  the  Court  to 
direct  a  verdict  for  defendant.  Refused.  (Fourth 
assignment  of  error.) 

The  Court  charged,  inter  alia^  as  follows : — 

"This  action  is  brought  by  the  plaintiff  to  re- 
cover damages  for  injuries  alleged  to  have 
resulted  from  the  negligence  of  the  defendant 
or  of  the  defendant's  employes.  To  recover,  it 
must  be  clearly  established  to  your  satisfaction, 
first,  that  the  defendant  or  his  employes  were 
negligent,  and,  secondly,  that  the  plaintiff  him- 
self was  not  negligent  in  any  manner  contribut- 
ing to  the  injury.  Unless  both  of  these  propo- 
sitions are  established  by  the  evidence  your  ver- 
dict must  be  for  the  defendant.  You  understand, 
that  the  defendant  is  responsible  for  the  act  of 
those  in  his  employment,  and  [it  appears  from 
the  evidence  that  at  this  time  they  were  using  the 
lift  in  and  about  the  business  of  the  defendant]. 
They  were  raising  the  bags  of  wool  from  the 
platform  to  the  room  above,  which  was  occu- 
pied by  the  defendant.  They  were  in  sole 
charge  of  the  lift,  and  it  therefore  became  their 
duty  to  use  the  lift  in  a  careful  and  proper  man 
ner  and  to  exercise  all  the  care  necessary  for  the 
protection  of  anyone  who  might  be  about  the 
premises,  or  who  might  be  subject  to  the  dan- 
gers which  would  result  from  it.  [They  had 
charge  of  the  lift,  therefore  from  the  time  the 
goods  were  delivered  on  the  platform,  until  they 
were  raised  to  the  room  in  which  they  were 
working.] 

"From  the  evidence  in  this  case,  it  appears  that 
the  bags  slipped  from  the  rope  by  which  they 
were  being  raised  from  the  platform  to  the  room 
above.  I  think  there  can  be  no  controversy 
about  that  because  it  is  in  evidence  that  the  rope 

itself  did  not  break, and  these  very  same 

bags  were  subsequently  raised  by  that  same  rope. 
Therefore  it  may  be  taken  as  being  clearly  estab- 
lished that  the  bags  themselves  slipped  from  the 
fastenings.  It  is  your  duty  to  ascertain  from  the 
evidence  whether  they  slipped  from  the  rope  be- 
cause they  had  not  been  properly  fastened  in  it. 
[If  you  find  from  this  evidence  that  they  were 
not  properly  fastened,  then  the  negligence  of 
the  defendant  is  established.]  ....  It  might 
very  well  be  that  the  bags  were  securely  fastened 
in  order  to  lift  them  to  the  room  in  which  they 
were  to  be  stored,  and  were  not  suflBciently 
fastened  to  allow  them  to  remain  there  for  ten  or 
fifteen  minutes  swinging  and  swaying  in  the  wind. 
These  are  questions  for  you  to    consider.    It 


might  very  well  be  that  they  were  sufficiently 
fastened  for  all  ordinary  purposes,  and  if  that 
were  so  it  was  not  necessary  to  have  them  hang 
in  the  air  for  ten  or  fifteen  minutes,  or  for  any 
indefinite  time.  If  they  did  remain  there  for 
ten  or  fifteen  minutes,  that  would  be  evidence  of 
negligence  oh  the  part  of  the  defendant." 

The  jury  found  a  verdict  for  plaintiff  for  |8oo, 
and  under  instructions  of  the  Court  they  also 
found  as  special  facts : — 

First.  That  the  lift  was  not  running  when  the 
bags  fell. 

Second.  That  the  bags  did  remain  lifted  up 
toward  the  room  of  defendants,  but  that  they 
(the  jury)  could  not  say  how  many  minutes. 

Defendant  filed  the  following  motion  in  arrest 
of  judgment : — 

^'Because  under  the  charge  of  the  Court  the 
jury  were  instructed  that  if  they  found  as  a  fact 
that  the  bag  of  wool  which  fell  on  the  plaintiff 
and  injured  him,  slipped  out  and  fell  because  it 
was  improperly  fastened  in  the  lift  or  hoisting 
apparatus,  that  then  negligence  was  proven  on 
the  part  of  defendants,  whereas  the  statement  of 
plaintiffs  cause  of  action  did  not  allege  this  act 
as  the  act  of  negligence  complained  of,  but  did 
allege  another  cause  or  act  of  negligence,  en- 
tirely separate  and  distinct  in  its  character  from 
the  act  of  fastening  the  bag  in  the  lift,  and  it 
does  not  appear  that  the  verdict  of  the  jury 
establishes  the  act  of  negligence  complained  of." 

The  Court  dismissed  this  motion  and  judg- 
ment was  entered  on  the  verdict. 

Defendant  appealed,  assigning  for  error  the 
portions  of  the  charge  in  brackets  and  the  dis- 
missal of  the  motion. 

Edwin  O.  Michener^  for  appellants. 

The  driver  was  not  the  servant  of  defendants 
so  as  to  make  them  liable  for  his  negligence. 

Michael  v.  Stanton,  3  Hun.  462. 
Addison  on  Contracts,  53. 
Story  on  Agency,  f  453. 
14  A.  &  £.  Ency.  p.  804. 

The  evidence  showed  a  case  of  contributory 
negligence. 

City  V,  Fischer,  ill  Pa.  13. 

John  M,  Vandersliccy  for  appellee. 

October  i,  1894.  McCollum,  J.  Is  .there 
any  evidence  in  this  case  which  authorizes  an 
inference  that  the  plaintiffs  injury  was  caused 
by  the  defendant's  negligence  ?  It  is  alleged  in 
the  plaintiffs  statement  that  the  defendant  negli- 
gently left  heavy  bags  of  wool  suspended  from 
the  hoisting  apparatus  on  the  outside  of  the 
building,  and  that  the  bags  became  detached 
from  it  and  fell  upon  the  plaintiff  while  he  was 
lawfully  passing  out  of  the  doorway  below  them. 
Issue  was  join^  on  this  allegation,  and  under 
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the  pleadings  the  inquiry  on  the  trial  should 
have  been  confined  to  it.  The  evidence  in  sup- 
port of  the  plaintiffs  side  of  the  issue  thus  made 
was  meagre.  It  consisted  of  his  own  testimony, 
corroborated  somewhat  by  two  of  his  witnesses, 
to  the  effect  that  the  hoisting  apparatus  was  not 
running  when  the  bags  fell  from  it.  The  jury 
were  instructed  in  substance  that  they  might  in- 
fer  from  this  testimony  that  the  defendants 
allowed  the  bags  to  remain  suspended,  "swing- 
ing and  swaying  in  the  wind,"  for  an  unreason- 
able length  of  time,  and  that  such  an  inference 
would  support  a  verdict  in  favor  of  the  plaintiff 
unless  it  appeared  there  was  contributory  negli- 
gence on  his  part.  It  should  be  stated  in  this 
connection  that  there  was  no  direct  evidence 
that  the  bags  were  suspended  from  the  hoisting 
apparatus  longer  than  was  necessary  to  convey 
them  from  the  wagon  to  that  portion  of  the 
building  occupied  by  the  defendants,  or  that 
there  was  any  wind  which  obstructed  or  inter- 
fered with  the  transfer  of  them  from  the  former 
to  the  latter  place.  Indeed,  the  only  direct  and 
positive  evidence  produced  by  the  plaintiff  on 
this  branch  of  the  case  clearly  and  expressly 
negatived  his  theory  that  the  bags  were  sus- 
pended from  the  lift  an  unreasonable  time.  It 
was  in  exact  accord  with  the  evidence  submitted 
by  the  defendants  on  the  same  point,  and  was  to 
the  effect  that  the  bags  fell  from  the  lift  while 
they  were  being  hoisted  to  the  third  floor. 

The  special  finding  furnished  no  basis  for  a 
conclusion  that  the  bags  fell  in  consequence  of 
an  act  or  omission  of  the  defendants.  The  jury 
were  asked  to  find  specially  "whether  the  goods 
remained  lifted  up  toward  the  room  of  the  de- 
fendants for  ten  or  fifteen  minutes,  or  for  any 
other  unreasonable  length  of  time,"  but  they  did 
not  do  so.  In  the  special  finding,  considered 
by  itself,  there  was  nothing  to  convict  the  de- 
fendants of  negligence  in  the  affair  under  inves- 
tigation. It  was  consistent  with  the  exercise  of 
due  care  and  diligence  by  them  in  transferring 
the  wool  from  the  lift  to  the  part  of  the  building 
they  occupied.  We  may  therefore  reasonably 
conclude  that  the  verdict  was  the  result  of  a  be- 
lief by  the  jury  that  Corrigan  improperly  fas- 
tened the  bags  to  the  hoist  and  that  the  defend- 
ants were  chargeable  with  the  consequences  of 
his  carelessness.  If  the  jury  were  satisfied  that 
he  was  negligent,  and  that  the  plaintiff  was  not, 
it  was  their  plain  duty  under  the  instructions 
they  received  from  the  Court  to  render  the  ver- 
dict they  did.  But  were  the  defendants  liable 
for  an  injury  inflicted  by  the  negligence  of  Cor- 
rigan in  fastening  the  bags  to  the  hoist  ?  He  was 
not  in  their  service  at  the  time.  In  unloading 
the  bags  from  the  wagon  he  represented  his  em- 
ployers for  whose  acts  the  defendants  were  in  no- 
wise responsible.    While  the  bags  were  in  the 


wagon  before  they  were  attached  to  the  lift  they 
were  in  the  possession  and  under  the  control  of 
Corrigan 's  employers.  The  delivery  of  them 
was  not  complete  until  they  were  fastened  to  the 
lift  for  the  purpose  of  being  hoisted  to  the  third 
floor.  The  fastening  of  the  bags  to  the  lift  was 
the  final  act  in  the  delivery  of  them.  It  was  an 
act  in  discharge  of  a  duty  which  rested  on  Cor- 
rigan*«  employers,  and  if  there  was  negligence 
in  the  performance  of  that  duty  the  defendants 
were  not  responsible  for  the  consequences  of  it. 
We  do  not  mean  to  be  understood  as  assenting 
to  the  claim  that  there  was  negligence  in  fasten- 
ing the  bags  to  the  lift,  or  that  the  evidence  in 
the  case  would  justify  a  jury  in  so  finding.  All 
that  we  decide  in  this  connection  is  that  the  re- 
lation between  the  defendants  and  Corrigan  was 
not  such  as  would  render  them  iiable  for  an  in- 
jury resulting  from  his  mistake  or  carelessness. 

It  was  essential  to  the  maintenance  of  this  ac- 
tion that  the  plaintiff  should  prove  an  act  or 
omission  on  the  part  of  the  defendants  which 
constituted  negligence,  and  that  it  was  the 
proximate  cause  of  the  injury  he  received.  We 
are  of  the  opinion  after  a  careful  consideration 
of  the  evidence  submitted  by  him  that  he  failed 
to  do  so.  The  evidence  submitted  did  not  wjar- 
rant  an  inference  that  the  bags  were  suspended 
from  the  lift  an  unreasonable  time  after  they 
were  raised  to  the  level  of  the  third  floor,  or 
that  there  was  any  negligence  on  the  part  of  the 
defendants  to  which  the  injury  the  plaintiff  re- 
ceived was  properly  chargeable.  The  first, 
second,  third  and  fourth  specifications  of  error 
are  sustained. 

Judgment  reversed.  w.  m.  s.,  jr. 


Jan.  '94,  235  and  236.  March  23,  1894* 

Ensign  and  Cash  to  use  of  Paine  v.  Kin- 
dred. 
Paine  v.  Kindred. 

Affidavits  of  defence — Sufficiency  of  ^Accord 
and  satisfaction — Evidence  of -^  When  a 
question  for  the  Jury — Foreign  judgments — 
Defective  certificate  to. 

The  appellate  Court  will  not  interfere,  where  rules  for 
judgment  have  been  discharged  in  the  lower  Courts,  in 
doiu>tful  and  uncertain  cases,  but  only  in  such  as  are  very 
clear  and  free  of  doubt. 

In  a  suit  upon  a  promissory  note  given  for  the  purchase 
money  of  certain  land,  the  affidavit  of  defence  averred 
that  after  the  note  matured  and  the  debt  became  due  the 
plaintiff  and  defendant  agreed  that  the  defendant  should 
reconvey  the  land  to  the  plaintiff  on  demand,  and  that 
the  plaintiff  would  not  sue  upon  the  note,  and  that  the 
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plaintiff  accepted  this  agreement  in  full  satisfitction  of  the 
debt: 

Held^  that  it  was  a  question  for  the  jury  whether  the 
£acts  set  forth  in  the  affidavit,  constituted  an  accord  and 
satisfaction,  or  were  only  the  case  of  a  verbal  contract  for 
the  sale  of  lands  without  any  such  incidents  as  would 
take  it  out  of  the  statute  of  frauds,  or  create  a  trust  of  the 
title  in  defendant  for  the  benefit  of  the  plaintiff. 

Held^  also,  that  the  Court  below  acted  rightly  in  dte- 
charging  a  rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

In  an  action  based  upon  a  foreign  judgment  it  appeared 
from  the  copy  of  the  record  annexed  to  the  pfaintifis' 
claim,  that  the  certificate  of  the  clerk  of  the  Court  in 
which  the  judgment  was  obtained,  was  made,  not  by  the 
derk,  but  by  his  deputy  : 

Held^  that  this  defect  defeated  the  record  of  the  for- 
eign judgment  as  the  basis  of  an  action. 

Held^  therefore,  that  the  Court  below  acted  rightly  in 
discharging  a  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence* 

Appeal  of  Mark  Paine,  plaintiff,  from  the  ac- 
tion of  the  Common  Pleas  No.  2,  of  Philadel- 
phia County,  in  dismissing  rules  for  judgment  for 
want  of  sufficient  affidavits  of  defence  in  two 
actions  of  assumpsit,  brought  by  the  said  plain- 
tiff against  Charles  F.  Kindred,  to  recover  cer- 
tain sums  of  money,  one  upon  a  judgment 
against  said  defendant,  held  by  said  plaintiff,  and 
the  other  upon  a  promissory  note  executed  by 
said  defendant  in  favor  of  said  plaintiff. 

The  facts  of  these  cases  were  as  follows :  The 
first  case  was  brought  upon  a  judgment  obtained 
by  Josiah  D.  Ensign  and  Daniel  G.  Cash,  co- 
partners  as  Ensign  &  Cash,  in  Minnesota,  Feb- 
ruary 17,  1887,  on  the  defendant's  promissory 
note,  maturing  July  3,  1886,  which  judgment 
was  duly  assigned  to  Mark  Paine,  the  plaintiff, 
and  marked  to  his  use,  being  certified,  as  re- 
quired by  the  Act  of  Congress,  and  filed  in  the 
Court  below.  It  appeared,  however,  that  the 
certificate  of  the  clerk  of  the  Court,  in  which 
the  jiudgment  was  obtained,  was  made,  not  by 
the  clerk,  but  by  his  deputy.  The  second  case 
was  brought  upon  the  defendant's  promissory 
note  of  July  3,  1885,  payable  to  the  order  of 
Mark  Paine,  two  years  after  its  date.  The  de- 
fendant filed  affidavits  of  defence  in  the  two  ac- 
tions, to  the  effect,  that,  prior  to  July  3,  1886, 
the  plaintiff  and  defendant  were  joint  owners,  as 
tenants  in  common,  of  a  tract  of  land  in  Dakota, 
each  having  one-half  interest  therein.  That 
about  that  date  the  defendant  purchased  from 
the  plaintiff  his  one-half  interest,  giving  him  in 
payment  therefor  two  notes.  That  subsequently 
to  the  maturity  of  said  notes,  and  after  the  debt 
became  due,  it  was  agreed  between  the  plaintiff 
and  defendant  that  payment  therefor  should  not 
be  exacted ;  but  that  the  defendant,  in  payment 
and  satisfaction  thereof,  should  upon  demand 
being  made  by  the  plaintiff  convey  back  to  him 
the  said  one-half  interest  in  said  tract  of  land. 


which  reconveyance  should  be  in  full  payment 
and  complete  satisfaction  of  the  notes.  That 
the  plaintiff  accepted  this  setdement  and  agreed 
with  the  defendant,  to  receive  the  one-ludf  in- 
terest in  payment  of  the  notes,  and  that  the  de- 
fendant has  been  at  all  times  ready  to  comply 
with  this  agreement,  and  on  demand  to  reconvey 
said  land  to  the  plaintiff.  The  affidavit  of  de- 
fence to  the  first  suit  also  suggested  that  the  judg- 
ment sued  on  was  not  certified  in  conformity 
with  the  Act  of  Congress. 

The  Court  having  discharged  rules  for  judg- 
ment  for  want  of  sufficient  affidavits  of  defence 
the  plaintiff  took  this  rule,  assigning  for  error, 
this  action  of  the  Court. 

A.  H,  WintersUen^  ( Geo.  Tucker  Bispham 
with  him),  for  appellant. 

The  affidavit  of  defence  is  merely  an  alleged 
accord  between  the  parties,  without  satisfaction, 
of  an  executed  contract. 

Hosier  v,  Hursh,  31  Weekly  Notes,  82. 

Heam  r.  Kiehl,  38  Pa.  147. 

Spninebeiger  v.  Dentler,  4  Watts,  126. 

Lance  v.  Ashton,  2  Weekly  Notes,  305. 

Savage  v.  Everman,  70  Pa.  315. 

Hieskell,  Assignee  v,  O'Donnell,  12  Phila.  306. 

Reed  r.  Martin,  29  Pa.  179. 

Blackburn  v.  Ormsby,  41  Id.  97. 

Mechanics'   Bank  v,  Huston,  11  Weekly  NoTis, 

389.  ^ 

Cumber  v.  Wane,  I  Smith's  Leading  Cas.  664. 

The  deficiency  of  die  certificate  to  the  foreign 
record  only  invalidates  as  evidence,  but  does  not 
avoid  the  statement. 

Moore  r.  Fields,  6  Wright,  467. 

WetheriU  v.  Stillman,  65  Pa.  105. 

Hartman  v.  N.  Y.  Man.  Co.,  5  Weekly  Notes, 

502. 
Mink  V.  Shaffer,  23  Weekly  Notes,  348. 

C,  Oscar  Beasiey,  for  appellee. 

The  affidavit  of  defence  sets  up  an  executed 
agreement,  accepted  by  the  plaintiff  in  full  satis- 
faction of  the  debt. 

The  satisfaction  alleged  is  not  that,  if  the  de- 
fendant at  some  future  time  shall  reconvey  the 
lands,  it  would  be  in  full  satisfaction  of  the  notes 
in  suit,  but  that  the  plaintiff  accepted,  in  full 
satisfaction  of  the  notes,  defendant's  agreement 
to  hold  the  land  subject  to  plaintiff's  direction. 

A  requirement  of  the  agreement  was  a  non- 
conveyance  of  the  land  by  the  defendant,  except 
on  demand  by  the  plaintiff:  and  no  such  de- 
mand having  been  made,  defendant,  in  holding 
the  land,  has  fulfilled  his  agreement  of  satisfac- 
tion in  every  particular. 

It  is  a  question  for  the  jury  whether  the  agree- 
ment or  the  performance  thereof  was  accepted 
in  satisfaction. 

Bouvier*s  Law  Dictionary,  S4. 

i^Etna  Ins.  Co.  r.  Confer,  33  Weekly  Notes,  443. 
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PAINE    V.   KINDRED. 

October  i,  1894.  Green,  J.  In  this  case 
judgment  was  refused  in  the  Court  below  on  a 
motion  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence.  Upon  the  facts  set  forth  in 
the  affidavits  a  very  close  case  is  presented,  which 
is  altogether  too  doubtful  in  its  character  to  jus- 
tify us  in  interfering  with  the  Court  below  in  its 
action.  In  ^tna  Ins.  Co.  v.  Confer,  158  Pa. 
604,  we  said,  **It  must  be  a  very  plain  case  of 
error  in  law,  if  we  sustain  appeals  in  such  cases 
as  this,  from  the  decree  of  the  Common  Pleas 
discharging  the  rule.  The  decree  being  inter- 
locutory no  injury  can  result  to  the  complaining 
suitor  other  than  delay  of  final  judgment.  Be- 
sides it  is  doubtful  whether  the  Act  of  Assembly 
authorizing  these  appeals  has  not  on  the  whole 
aggravated  delay.  The  observations  of  this 
Court  in  Griffith  v.  Sitgreaves,  81*  Pa.  378,  and 
Radcliffe  v.  Herbst,  135  Pa.  568,  are  pointedly 
applicable  in  the  case  before  us." 

These  remarks  are  very  pertinent  in  the  con 
sideration  of  the  present  case.  Whether  the 
case  will  ultimately  present  a  question  of  accord 
and  satisfaction,  or  a  mere  question  of  a  verbal 
contract  for  the  sale  of  lands  without  the  pay- 
ment of  any  purchase  money  or  taking  posses 
sion,  or  making  improvements,  or  of  a  trust  of 
the  title  in  the  defendant  at  the  instance  of  the 
plaintiff,  may  depend  upon  nice  shades  of  testi- 
mony, upon  the  credibility  of  witnesses,  or  upon 
fects  and  circumstances  which  can  not  now  be 
foreseen  and  which  may  be  quite  potential  in  de- 
termining the  result.  Such  possibilities  are  en- 
tirely within  the  scope  of  the  facts  set  out  in  the 
affidavits  of  defence.  We  do  not  mean  to  inter- 
fere, where  rules  for  judgment  have  been  dis- 
charged in  the  lower  Courts,  in  doubtful  and 
uncertain  cases,  but  only  in  such  as  are  very 
clear  and  free  of  doubt,  as  we  have  frequently 
said. 

Judgment  affirmed. 

ENSIGN  *  CASH   FOR  USE  OF  PAINE  V.  KINDRED. 

October  i,  1894.  Green,  J.  This  was  an 
action  of  assumpsit  upon  a  foreign  judgment. 
The  copy  of  the  record  annexed  to  the  plaintiffs' 
claim  discloses  that  the  certificate  of  the  clerk  of 
the  Court  in  which  the  judgment  was  obtained, 
was  made,  not  by  the  clerk,  but  by  his  deputy, 
and  it  is  contended  this  is  not  a  proper  certifi- 
cate. In  the  case  of  Lothrop  v,  Blake,  3  Pa. 
483,  we  held  that  such  a  certificate  is  invalid  and 
will  not  entitle  the  record  to  admission  in  evi- 
dence. Rogers,  J.,  in  delivering  the  opinion 
said,  "The  clerk  also,  who  certifies  the  record, 
must  be  the  clerk  himself  or  his  successor ;  the 
certificate  of  his  under  clerk,  in  his  absence,  or 
of  the  clerk  of  any  other  tribunal,  office  or  body 


is  held  incompetent  for  the  purpose.  See  Samp- 
son V.  Overton,  4  Bibb  409,  and  Greenleaf  s  Evi- 
dence, §506,  and  the  authorities  there  cited.** 

As  this  defect  appears  on  the  face  of  the  plain- 
tiffs* statement  and  prima  facie  defeats  the  re- 
cord of  the  foreign  judgment  as  the  basis  of  an 
action,  it  follows  that  the  judgment  of  the  Court 
below  must  be  sustained. 

Judgment  affirmed. 

Note:  This  decision  would  seem,  while  it 
makes  no  mention  of  the  case,  to  overrule  Mink 
V,  Shaffer,  33  Weekly  Notes,  343.  In  that  case 
suit  was  brought  upon  a  foreign  judgment  defec- 
tively certified,  and  no  affidavit  of  defence  be- 
ing filed  the  Court  granted  judgment,  which  was 
affirmed  by  the  Supreme  Court,  Green,  J.,  say- 
ing :  "But  while  the  insufficiency  of  the  certi- 
ficate must  be  conceded  and  while  this  would 
have  constituted  a  valid  objection  to  its  admis- 
sion in  evidence  on  the  trial,  it  has  been  well 
decided  by  this  Court  that  it  is  unavailing  in  an 
affidavit  of  defence."  In  the  case  reported 
above,  suit  is  also  brought  upon  a  foreign  judg- 
ment defectively  certified.  The  affidavit  of  de- 
fence suggests,  inter  alia,  that  the  judgment  sued 
on  is  not  certified  in  conformity  with  the  Act  of 
Congress ;  judgment  for  want  of  a  sufficient  affi- 
davit is  refused,  and  an  appeal  of  the  Supreme 
Court  affirms  the  judgment.  Green,  J.,  say- 
ing :  **As  this  defect  appears  on  the  face  of  the 
plaintiffs'  statement  and/r/wa  /ar/V  defeats  the 
record  of  the  foreign  judgment  as  the  basis  of  an 
action,  it  follows  that  the  judgment  of  the  Court 
below  must  be  sustained."  These  two  judg- 
ments would  seem  irreconcilable.  Compare 
also  the  language  of  the  Court  in  Hartman  v. 
The  New  York  Manufacturing  Co.,  5  Weekly 
Notes,  502,  as  follows :  *'What  would  be 
thought  of  an  affidavit  of  defence  to  a  note  or 
bond  which  should  aver  no  defence  to  the  debt 
demanded,  but  should  allege  that  the  plaintiff 
had  not  produced  proof  of  the  signature  ?" 

s.  H.  T. 


July,  1893,  74.  February  7.  1894. 

Steiner  v.  SchoU. 

Warrant  for  confession  of  judgment  of  married 
woman — Act  of  June  j,  1887 — Opening 
judgment. 

S.,  a  married  woman,  executed  a  promissory  note,  to 
whidi  was  attached  a  warrant  to  confess  judgment  waiv- 
ing inquisition  and  exemption.  She  denied  the  execution 
of  the  note,  and  alleged  an  indebtedness  to  her  on  the 
part  of  the  payee  of  the  note: 

Held,  the  judgment  should  have  been  opened,  and 
permission  to  defend  granted. 
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Appeal  of  Magdalena  W.  Scholl,  defendant, 
in  a  judgment  confessed,  wherein  I.  Erb  Steiner 
was  plaintiff,  from  the  decree  of  the  Common 
Pleas  of  Bucks  County,  discharging  a  rule  to 
open  the  judgment  and  let  her  into  a  defence. 

Magdalena  W.  Scholl  executed  a  judgment 
note,  which  had  not  been  witnessed,  containing 
clauses  waiving  exemption  and  inquisition,  on 
August  I,  1892,  in  favor  of  I.  Erb  Steiner,  for 
^2,500.  Judgment  was  entered  January  10, 
1893,  and  on  January  23,  1893,  execution  was 
issued.  The  note  was  written  in  English,  which 
defendant  could  neither  read  nor  write. 

Defendant  obtained  a  rule  to  show  cause  why 
the  judgment  should  not  be  stricken  off  upon  a 
petition  denying  execution  of  the  note,  and  al- 
leging an  indebtedness  on  the  part  of  plaintiff 
to  her.of  ^500.  In  his  answer  plaintiff  denied 
such  indebtedness  on  his  part. 

The  Court  discharged  the  rule,  and  this  ap- 
peal was  taken. 

George  Ross^  {J.  F,  Long  with  him),  for 
appellant. 

The  question  whether  the  judgment  of  a  mar- 
ried woman  is  void  or  voidable  must  be  for  a 
jury. 

Kochling  v,  Henkel,  144  Ph.  215. 

When  confessed  for  purposes  not  comprised 
in  the  provisions  of  the  Act  of  June  3, 1887, 
it  is  void. 

Real  Est.  Investment  Co.  v.  Roop,  132  Pa.  496. 

That  the  maker  of  a  note  cannot  read  the 
language  in  which  it  is  written  is  a  fact  to  be 
considered,  still  the  burden  is  on  him  to  estab- 
lish that  it  was  falsely  read,  or  represented  to  be 
other  than  what  it  was  written. 

Knarr  v,  Elgren,  19  Weekly  Notes,  531. 
Jenkintown  Bank's  Appeal,  124  Pa.  337. 

Henry  O.  Harris^  (  W,  F.  Dannehower  with 
him),  for  appellee. 

♦*The  rights  of  a  married  woman  in  the  man- 
agement of  her  separate  estate  are  now  the  same 
as  if  she  were  a  single  woman,  and  in  exercising 
the  rights  of  2.  feme  sole,  she  must  incur  the  lia- 
bilities of  one." 

Milligan  v,  Phipps,  153  Pa.  208. 

Latrobe  Building  and  Loan  Association  v,  Fritz, 

152  Id.  224« 
Bauck  V,  Swan,  146  Id.  444. 
Abel!  V.  Chaffee,  154  Pa.  254. 

October  i,  1894.  Sterrett,  C.  J.  While 
the  prayer  of  the  petitioner  was  that  the  judg- 
ment in  question  be  stricken  from  the  record, 
the  proceeding  appears  to  have  been  treated 
throughout  as  a  rule  to  show  cause  why  the 
j  udgment  should  not  be  opened,  and  defendant 
let  into  a  defence,  etc. 


The  result  of  our  examination  of  the  record, 
including  the  petition,  answer  and  depositions, 
is  that  the  evidence  tends  to  establish  such  facts 
and  circumstances  as  would  have  justified  the 
learned  Judge  of  the  Common  Pleas  in  opening 
the  judgment  and  sending  the  case  to  a  jury.  A5 
disclosed  by  the  testimony,  the  business  relations 
of  the  plaintiff  with  the  defendant,  an  illiterate 
old  woman,  of  nearly  three  score  and  ten 
years,  were  not  what  they  should  have  been.  It 
tends  among  other  things  to  show  that  in  1892, 
the  year  the  judgment  note  in  question  purports 
to  have  been  given,  she  held  his  note  for  ^500, 
which  he  claims  to  have  paid  in  June  of  that 
year;  but,  it  also  appears  that  in  October  of  the 
same  year  he  wrote  for  defendant,  in  relation  to 
said  note,  a  letter  to  her  dau^ter,  Mrs.  Landis, 
in  these  words:  "Dear  Daughter.  You  will 
please  send  me  that  note  of  I.  Erb  Steiner  down, 
he  wants  to  pay  some  money  on  it,  and  I  must 
have  it.  Send  jt  in  a  letter  and  seal  the  letter 
well,  and  address  it  to  me.  Send  it  at  once, 
and  don't  fail.  Magdalena  Scholl." 

At  best,  plaintiff's  explanation  of  this  and 
other  transactions  with  defendant  appear  to  be 
unsatisfactory.  If  he  actually  paid  the  ^500 
note,  it  is  due  to  him,  as  well  as  the  defendant, 
that  he  should  have  an  opportunity  of  proving 
the  fact.  If  he  is  unable  to  do  so,  defendant 
should  at  least  have  credit  for  that  amount. 

Without  referring  to  other  circumstances 
which  may  assume  importance  on  the  trial,  we 
think  the  decree  discharging  the  rule  should  be 
reversed. 

Decree  reversed  and  ordered  that  the  judg- 
ment be  opened  and  defendant  be  permitted  to 
defend,  etc. 

w.  D.  N. 


Jan.  '94,  96.  January  23, 1894. 

James  Maguire  v.  Milton  Powel  and 
Louise  Claghorn  Powel,  his  Wife,  and 
Michael  P.  Heraty  and  Susannah  M. 
Heraty,  his  Wife, 

Contract  of  sale  of  real  estate — Equitable  title 
— Married  woman — Damages. 

A  married  woman  orally  agreed  with  H.  to  sell  him 
certain  of  her  real  estate ;  the  Allowing  day  her  husband, 
acting  for  her,  placed  this  same  property  in  the  hands  of 
brokers  for  sale  who,  that  day,  obtained  a  purchaser. 
The  terms  of  the  sale  were  approved  in  writing  by  the 
owner.  She  and  her  husband  consummated  the  oral 
bargain  with  H.  The  second  purchaser  brought  a  bill 
in  equity  against  H.  and  his  wife,  in  whose  name  the 
property  was  taken,  asking  for  specific  performance  and 
general  relief: 

ffeUf  that  the  first  purchaser  acquired  the  tide;  that 
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specific  execution  could  not  be  decreed  against  the  ven- 
dor, for  specific  execution  was  out  of  her  power;  and  the 
plaintifi^  remedy  was  for  damages  sustained  in  conse- 
quence of  the  contract  and  the  vendor's  refusal  to  perform 
it 

Appeal  of  James  Maguire,  from  the  decree 
of  the  Common  Pleas  No.  4,  of  Philadel- 
phia County^di^issing  a  bill  in  equity  wherein 
appellant  was  complainant,  and  Michael  P. 
Heraty  and  Susannah  M.,  his  wife,  and  Milton 
Powel  and  Louise  C,  his  wife,  were  respon- 
dents. 

The  facts  appearing  by  the  bill  and  answer 
were  as  follows :  Louise  C.  Powel  was  the  owner 
in  fee  simple  of  premises  No.  233  North  i8th 
street  in  the  City  of  Philadelphia,  up  to  the  4th 
of  October,  1892,  when  a  verbal  agreement  was 
made  with  one  Cockroft  Thomas  to  sell  it  to 
him,  acting  in  behalf  of  his  daughter,  Susannah 
M.  Heraty,  one  of  the  respondents. 

The  next  day  Milton  Powel,  one  of  the  re- 
spondents, acting  in  behalf  of  his  wife,  signed 
an  authority  to  Teller  &  Brother,  real  estate 
brokers,  to  sell  the  property.  That  same  day  the 
brokers  secured  a  purchaser,  the  complainant, 
and  the  following  day  an  agreement  of  sale  was 
executed  by  the  brokers  and  complainant,  which 
was  afterward  approved  in  writing  by  the  respon- 
dent, Louise  C.  Powel.  On  October  18,  1892, 
the  respondents  Powel  executed  and  delivered  a 
deed  for  the  premises  to  the  respondent  Susan- 
nah M.  Heraty,  which  was  duly  recorded. 

James  Maguire  thereupon  filed  a  bill  in  equity 
as  stated,  praying : — 

a.  That  an  injunction  issue,  preliminary  until 
hearing  and  perpetual  thereafter,  restraining  the 
said  respondents,  Michael  P.  Heraty  and  Susan- 
nah M.  Heraty,  his  wife,  from  convejdng  the 
said  premises  to  any  person  other  than  the  com- 
plainant. 

b.  A  decree  that  the  respondents,  Michael  P. 
Heraty  and  Susannah  M.  Heraty,  upon  the  pay- 
ment to  them  of  the  sum  of  1 18,000  and  the 
proportion  of  the  taxes  and  water-rent,  less  the 
anlbunt  paid  on  account,  shall  execute  and  de- 
liver to  the  complainant  a  deed  of  conveyance, 
in  fee  simple,  of  the  premises  within  described, 
free  and  clear  of  all  liens. 

c.  That  the  defendants  be  decreed  to  answer 
the  premises,  and  that  your  Honors  will  make 
such  decree  as  will  carry  into  specific  execution 
the  agreement  of  sale  of  said  premises  as  herein- 
before stated. 

To  this  bill  Michael  P.  Heraty  and  Susannah 
M.,  his  wife,  demurred  in  that  it  disclosed  no 
contract  between  the  complainant  and  respon- 
dents, nor  any  equity  against  them.  The  re- 
spondents Michael  P.  and  Susannah  M.  Heraty 
also  made  answer  to  the  bill,  denying  any 
knowledge  prior  to  October  18,  1892,  of  any 


transactions    between    Milton   and  Louise    C. 
Powel  and  complainant. 

The  respondents,  Milton  and  Louise  C.  Powel, 
neither  answered  nor  demurred  to  the  bill,  and 
a  decree  pro  confesso  was  entered  against  them. 

The  master,  Francis  L.  Wayland,  Esq.,  re- 
ported, inter  alia : — 

"A  decree  of  specific  performance  must 
necessarily  include  the  husband.  But  how  can 
he  be  compelled  to  unite  in  a  conveyance  to  this 
plaintiff?  He  has  never  agreed  to  do  so,  and, 
on  the  contrary,  has  united  in  a  conveyance  to 
a  third  party.  He  has  bound  himself  by  no 
writing,  and  nothing  has  been  here  shown  that 
will  work  such  an  estoppel  against  him  as  to  take 
this  case  out  of  the  operation  of  the  statute  of 
frauds.  Miranville  v,  Silverthom,  48  Pa.  147. 
Mere  payment  or  tender  of  purchase  money  is 
not  enough.  Withers'  Appeal,  14  S.  &  R.  185  ; 
Parker  v.  Wells,  6  Wh. 153,  161;  Peifer  zf.  Lan- 
dis,  I  W.  392  ;  McFarland  v.  Hall,  3  Id.  37  ; 
McKee  v,  Phillips,  9  Id.  85  ;  Gangwer  v.  Fry, 
17  Penn.  491  ;  Hill  v,  Meyers,  43  Id.  172. 

**Mrs.  Powel  has  agreed  to  do  that  which  she 
cannot  do,  and  she  is  liable  to  the  plaintiff  for 
her  failure  in  performance.  For  whatever  dam- 
ages he  has  sustained  he  must  look  to  his  legal 
remedy. 

"In  view,  therefore,  of  the  foregoing  consider- 
ations the  master  is  of  opinion  that  complain- 
ant's bill  should  be  dismissed." 

To  this  exceptions  in  behalf  of  complainant 
were  filed,  which  were  dismissed  by  the  Court 
and  the  master's  report  confirmed. 

David  JV,  Sellers^  for  appellant. 

There  was  a  contract  of  sale  to  Maguire. 
Souder  v.  Bank,  156  Pa.  374. 

The  appellees,  who  are  holders  of  the  title, 
with  notice  of  the  contract  of  sale  should  make 
the  conveyance. 

Bispham's  Equity,  Part  II.,  Chapter  III.,  sec.  251  ; 

Part  II.,  Chapter  VII.,  sec.  365. 
Lewis  V.  Bradford,  10  Watts,  80. 
Coble  V,  Nonemaker,  78  Pa.  506. 
Le  Neve  v  Le  Neve,  2   Lead.  Cas.   Equity,  152. 

(Am.  Notes.) 

The  appellees  held  the  title  in  trust  for  appel- 
lant. 

McGowin  v.  Remington,  12  Pa.  63. 
Masson's  Appeal,  70  Id.  26. 
Winton's  Appeal,  97  Id.  395. 

F,  Carroll  Brewster^  for  appellee. 

Mr.  Heraty's  title  being  prior  in  time  must 
prevail  over  that  of  the  plaintiff  as  the  equities 
are  equal. 

Story's  Eq.  Jurisp.  640. 

October  i,  1894.  Williams,  J.  The  report 
of  the  master  shows  the  facts  important  to  a  de- 
cision of  this  case  very  clearly. 
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The  house  and  lot  in  controversy  appear  to 
have  been  the  separate  property  of  Mrs.  Powel 
prior  to  the  fourth  day  of  October,  1892.  On 
that  day  she  and  her  husband  made  a  verbal 
agreement  for  the  sale  of  the  property  to  their 
next  door  neighbor,  Cockroft  Thomas.  For 
some  reason,  which  does  not  appear,  her  hus- 
band went  on  the  following  day  to  B.  F.  Teller 
&  Brother  and  authorized  them  to  make  sale  of 
the  house  and  lot  for  eighteen  thousand  dollars. 
They  found  a  purchaser,  notified  Mrs.  Powel, 
and  she  signed  a  memorandum  approving  the 
sale  negotiated  by  them,  which  is  dated  on  the 
sixth  of  October,  1892.  On  the  eighteenth  of 
the  same  month  she  and  her  husband  completed 
the  sale  to  Thomas  by  executing  and  delivering 
their  deed  acknowledged  in  due  form,  to  his 
daughter  Susannah  M.  Heraty,  for  whose  use  he 
desired  the  property,  and  to  whom  he  seems  to 
have  presented  it  as  a  gift.  Maguire  having  re- 
fused to  surrender  or  sell  his  interest  under  the 
bargain  made  by  him  with  B.  F.  Teller  & 
Brother,  now  seeks  a  decree  for  the  specific  exe- 
cution by  Mrs.  Powel  and  her  husband  of  the 
agreement  toade  on  their  behalf  by  Teller  & 
Brother,  and  that  Susannah  M.  Heraty  be  ad- 
judged a  trustee  of  the  title  for  his  use  sgid 
directed  to  convey  it  to  him. 

The  Powels,  with  the  ^me  indifference  to  the 
rights  of  others,  manifested  in  the  negotiations 
preliminary  to  the  sale,  have  taken  no  defence, 
and  a  decree  pro  confesso  has  been  entered 
against  them ;  but  Mrs.  Heraty  denies  that  she 
is  a  trustee  of  the  title  for  the  plaintiff,  and  in- 
sists that  she  is  entitled  to  hold  it  for  herself. 

Upon  this  question  two  facts  are  conclusive. 
First,  the  contract  made  by  her  father,  and  in 
execution  of  which  the  deed  was  delivered  to 
Mrs.  Heraty,  was  the  first  in  point  of  time.  It 
was  made  on  the  fourth  day  of  October.  The 
contract,  so  far  as  it  was  authorized  or  ratified 
by  her,  between  Teller  and  the  plaintiff,  was  on 
the  sixth.  It  is  a  maxim  of  equity  that  first  in 
time  is  first  in  right.  Thomas  had  a  right  as  be- 
tween himself  and  his  vendors,  to  insist  on  his 
agreement  as  good  against  any  and  all  persons 
acquiring  rights  subsequently  to  his  own ;  and 
Maguire  was  such  a  person.  It  is  true  that  Mrs. 
Powel  was  not  legally  bound  by  her  contract 
with  Thomas,  but  on  the  other  hand  she  was 
under  no  obligation  legal  or  moral  to  repudiate 
it.  If  she  chose  to  recognize  and  execute  it, 
she  had  a  right  to  do  so,  and  a  Court  of  equity 
will  not  deny  to  her  this  right. 

Second.  Thomas,  the  purchaser,  who  paid  the 
price  of  this  property  to  Mrs.  Powel,  and  under 
whose  direction  the  deed  was  made  to  Mrs. 
Heraty,  is  the  party  to  the  contract  which  we  are 
asked  to  hold  void,  and  he  is  a  necessary  party 
to  this  bill,  for  that  reason.  Mrs.  Heraty  did  not 


buy  from  Mrs.  Powel.  She  is  a  donee  of  her 
father,  who  did  buy,  and  who  paid  the  price ; 
and  if  that  contract  of  purchase  and  the  deed 
made  in  pursuance  of  it  are  to  be  adjudged 
fraudulent  and  void  as  against  the  plaintiff  then 
beyond  all  question  the  actual  purchaser  should 
be  a  party. 

The  plaintiff  insists  that  he  shows  the  first 
and  only  written  contract  of  sale,  and  that  this 
contract  is  complete  in  every  essential  particular. 
This  is  true  \  but  it  was  the  privilege  of  ^fi^s. 
Powel  to  reply  the  fact  that  she  had  made  an 
earlier  contract  of  sale  which,  though  not  in 
writing,  she  felt  bound  to  perform,  and  that  she 
had  accordingly  done  so. 

The  rule  in  equity  is  that  any  circumstance 
that  shows  that  a  decree  of  specific  execution, 
even  of  a  written  agreement  of  sale,  would  be 
unfair  or  inequitable  is  sufficient  to  defeat  the 
application.    Br.  £q.  Jurisprudence,  220. 

Mrs.  Powel  did  not  choose  to  state  the  facts, 
but  they  have  been  made  to  appear  by  the  other 
defendants,  and  have  been  distinctly  found  by 
the  master.  Even  if  the  evidence  upon  this 
subject  was  conflicting,  the  finding  by  the  mas- 
ter would,  when  approved  by  the  Court  below, 
be  regarded  as  settling  the  question :  Kutz's  Ap- 
peal, 100  Pa.  75.  But  the  evidence  is  not  c<mi- 
flicting.  There  is  no  denial  of  the  fact  that  the 
verbal  contract  with  Thomas  was  made  on  the 
fourth  of  October. 

Whether  Mrs.  Powel  was  necessarily  bound  by 
her  contract  with  the  plaintiff  it  is  not  important 
now  to  inquire.  She  seems  to  have  assumed  her 
liability,  and  suffered  a  decree  to  be  entered /r^ 
confesso  against  her.  As  she  has  made  the 
specific  execution  of  the  agreement  impossible 
by  the  performance  of  a  prior  contract  of  sale, 
and  the  acknowledgment  and  delivery  of  a 
deed  in  pursuance  thereof,  her  liability  upon  the 
second  contract  is  for  damages  only,  and  these 
can  be  adjusted  by  the  Court  below  under  the 
judgment  pro  confesso. 

As  to  Susannah  M.  Heraty  and  M.  P.  Herat j, 
her  husband,  the  decree  is  affirmed  and  the^  bill 
dismissed.  Appellant  to  pay  the  costs  of  this 
appeal.  The  record  is  remitted  for  proceedings 
under  the  decree  pro  confesso  to  ascertain  the 
damages  to  which  the  plaintiff  is  entitled. 

w.  D.  N. 
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J^»  *93t  109*  ^  January  12,  1894, 

Ellison's  Estate. 
Richards'  Appeal. 

ThisUes — Executors — Use  of  trust  moneys  in 
business — Frauds-Laches — Reopening  adju- 
dication. 

Trustees  who  use  funds  of  the  trust  estate  in  their  pri- 
vate business  must  account  to  their  cestui  que  trust  for  the 
profits  made  by  such  use. 

Where  the  trust  relation  still  exists  and  a  fraudulent 
concealment  of  facts  is  alleged  in  a  petition,  and  that  a 
confirmation  of  trustee's  account  was  obtained  by  agree- 
ment to  which  petitioner  was  not  a  party,  the  mere  lapse 
of  ten  years  since  the  confirmation  of  said  account  does 
not  diow  such  laches  as  will  bar  petitioner's  right  to  a  re- 
view, when  it  appears  that  she  acted  promptly  after  a 
knowledge  of  the  facts. 

A  petition  for  review  averred,  imteralia,  that  petitioner 
was  entitled  to  a  one-fourth  interest  in  the  estate  of  her 
father,  who  died  in  1865,  that  her  brothers  R.  and  W. 
were  executors  of  the  same,  and  that  said  W.  was  trustee 
for  her  share  in  same ;  that  said  R.  and  W.  were  engaged 
in  mercantile  business,  and  after  the  death  of  her  father 
used  the  money  of  her  father's  estate  in  their  business,  mak- 
ing large  profits ;  that  at  the  audit  of  their  account  in  1883 
they  were  permitted  in  violation  of  law  to  testify  against 
the  interests  of  their  decedent  as  to  a  purchase  of  his  in- 
terests in  his  lifetime ;  that  petitioner  was  not  present  at 
the  audit,  but  was  prevented  by  them  from  attending, 
and  did  not  consent  to  such  testimony;  that  by  the 
wilful  concealment  and  firaudulent  acts  of  said  R.  and 
W.  she  was  defrauded  of  a  large  share  of  her  father's  es- 
tate; that  she  was  not  informed  of  these  facts  until  Janu- 
"Tf  1893.  She  prayed  that  the  account  of  R.  and  W.be 
reopened  and  reheard,  and  that  they  be  compelled  to  ac- 
ooont  for  the  profits  made  from  the  use  of  said  money. 

The  Court  sustained  a  demurrer  on  the  ground  of 
hches  in  petitioner: 

Htld^  that  it  was  error  to  sustain  the  demurrer;  that 
upon  the  case  as  presented  the  petitioner  was  entitled  to 
relief;  the  record  should  be  remitted  for  further  proceed- 
ings, including  leave  to  the  executors  to  file  an  answer. 

Appeal  of  Elizabeth  M.  Richards,  from  the 
decree  of  the  Orphans*  Court  of  Philadelphia, 
sustaining  a  demurrer  to  her  petition. 

The  petition  set  out  that : — 

John  B.  Ellison  died  in  the  City  of  Philadel- 
phia on  the  seventh  day  of  March,  1865,  leaving 
a  last  will  bearing  date  on  the  30th  day  of  May, 
1864.  Letters  testamentary  upon  the  estate 
were  duly  granted  by  the  Register  of  Wills  of 
Philadelphia  County  to  Rodman  B.  Ellison  and 
William  P.  Ellison,  who  entered  upon  their  du- 
ties and  continued  to  act  as  executors  and  trus- 
tees until  the  filing  of  their  account. 

By  the  terms  of  the  said  will  no  distribution 
was  to  be  made  of  the  principal  of  the  estate 
until  the  death  of  the  wife  of  the  said  John  B. 
Ellison,  which  occurred  on  the  14th  day  of  July, 
1880. 

On  the  death  of  the  said  wife  of  John  B. 


Ellison,  the  said  executors  filed  their  account  in 
the  Orphans*  Court,  which  was  adjudicated  on 
the  13th  day  of  January,  1882. 

By  the  terms  of  the  said  will,  on  the  death  of 
the  said  wife  of  John  B.  Ellison,  the  estate  was 
to  be  divided  into  four  shares,  one  share  to  each 
of  the  four  children  of  the  decedent,  of  whom 
the  petitioner  was  one ;  but  the  shares  of  the 
petitioner  and  her  sister,  Margaret  Ellis,  were, 
after  the  said  distribution,  to  be  held  in  trust  by 
trustees  to  be  selected  by  them  respectively. 

The  said  Margaret  Ellis  selected  Ellis  D.  Wil- 
liams, Esq.,  as  her  trustee,  and  the  petitioner 
selected  at  the  special  instance  and  request  of  her 
brother,  Rodman  B.  Ellison  (the  executor  of  the 
will),  her  brother  William  P.  Ellison. 

At  the  audit  of  the  account  of  the  said  execu- 
tors the  petitioner  was  not  present,  but  was 
represented  by  her  trustee  and  brother,  AVilliam 
P.  Ellison,  who  was  also  one»of  the  executors  of 
the  said  will. 

When  the  said  account  came  up  for  audit,  as 
your  petitioner  has  been  informed  for  the  first 
time  in  January,  1893,  ^^^is  D.  Williams,  Esq., 
trustee  for  Mrs.  Ellis,  discovered  that  the  moneys 
of  the  estate  of  John  B.  Ellison  had  been  used 
by  the  executors  in  their  business  during  the 
period  from  1865  (the  time  of  the  death  of  the 
decedent)  to  the  time  of  the  filing  of  their  ac- 
count. The  said  Ellis  D.  Williams,  Esq.,  called 
this  to  the  attention  of  the  executors,  and  was 
about  to  proceed  to  make  the  executors  account 
for  the  profits  earned  by  the  said  money,  and 
which  were  properly  due  to  the  estate,  when  the 
said  executors,  and  particularly  William  P.  El- 
lison, induced  their  said  sister,  Margaret  Ellis, 
to  instruct  her  said  trustee  to  desist  from  attempt- 
ing to  so  surcharge  them,  and  at  the  same  time 
pledged  the  said  Margaret  Ellis  not  to  communi- 
cate the  facts  to  your  petitioner. 

That  the  said  executors  were  at  the  time  they 
were  acting  as  executors  until  the  filing  of  their 
account  engaged  in  commercial  business  in  the 
City  of  Philadelphia,  under  the  firm  name  of 
John  B.  EUison  &  Sons.  During  that  time  they 
used  the  money  of  the  estate  of  the  said  John 
B.  Ellison  in  the  said  business,  and  made  large 
profits  in  the  business  aforesaid,  in  which  profit 
the  said  estate  by  reason  thereof  was  entitled  to 
share. 

The  said  executors  were  permitted  at  the  said 
audit  (in  violation  of  law),  nvath  the  consent  of 
the  parties  present,  to  testify  to  certain  alleged 
facts  relating  to  the  purchase  of  the  business  of 
the  said  John  B.  Ellison  by  the  said  executors 
in  his  lifetime.  The  petitioner  never  consented 
to  such  testimony  being  admitted,  personally, 
nor  did  ^e  ever  authorize  William  P.  Ellison, 
one  of  the  said  executors,  her  trustee,  who  repre- 
sented her  throughout  the  proceedings,  either  so 
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to  testify  or  to  permit  his  co-executor  to  testify ; 
nor  had  she  any  knowledge  that  they  had  so  tes- 
tified until  January,  1893. 

By  the  testimony  aforesaid,  the  executors  were 
enabled  to  show  a  state  of  facts  which  tended  to 
relieve  them  from  a  surcharge  of  many  thou- 
sands of  dollars. 

No  explanation  of  any  kind  was  given  to  your 
petitioner  by  the  said  William  P.  Ellison,  her 
trustee,  or  by  either  of  the  said  executors  (her 
said  brothers)  as  to  the  acts  being  done  in  the 
settlement  or  adjudication  of  the  said  estate,  but 
the  petitioner  was,  by  the  wilful  concealment  of 
the  facts  from  her  by  the  said  William  P.  Ellison, 
her  trustee  and  brother,  defrauded  of  a  large 
portion  of  her  share  of  the  said  estate. 

The  petitioner  further  averred  that  she  was,  by 
the  fraudulent  acts  of  the  said  William  P.  Ellison 
and  Rodman  B.  Ellison,  executors  as  aforesaid, 
prevented  from  properly  protecting  her  interest 
in  the  said  estate  at  the  audit  of  the  account  of 
the  said  executors,  and  was  prevented  by  them 
from  attending  the  said  audit.  By  reason  of 
their  relation  to  her  as  the  executors  of  her 
father's  will,  and  as  her  brothers,  and  (in  respect 
to  the  said  William  P.  Ellison)  as  her  trustee, 
they  sustained  such  a  relation  of  confidence  to 
your  petitioner  that  they  were  bound  to  disclose 
to  her  the  facts  hereinabove  recited ;  and  by 
failing  to  do  so  they  have  procured  a  decree  of 
the  Court  in  fraud  of  the  rights  of  your  peti- 
tioner. ^ 

The  petitioner  was  first  informed  of  the  facts 
relating  to  the  settlement  of  the  said  estate,  as 
herein  recited,  since  the  first  of  January,  1893. 
The  said  William  P.  Ellison,  having  notified 
your  petitioner  that  he  was  about  to  resign  the 
trust,  the  petitioner  placed  the  matter  in  the 
hands  of  counsel,  and  thereupon,  on  informa- 
tion disclosed  by  the  sister  of  your  petitioner 
and  by  Ellis  D.  Williams,  the  trustee  of  her  said 
sister,  for  the  first  time  discovered  the  facts 
hereinabove  recited.  These  facts  were  brought 
to  the  attention  of  your  petitioner  by  a  copy  of 
a  letter  written  by  Ellis  D.  Williams,  Esq.,  to 
William  P.  Ellison,  bearing  date  on  the  9th  day 
of  January,  1893,  which  letter  was  set  forth. 

In  conclusion,  the  petitioner  averred  that  she 
was  at  the  time  of  the  adjudication  a  married 
woman,  and  had  been  under  coverture  from 
that  time  until  the  present,  and  prayed  that  a 
citation  issue  to  Rodman  B.  Ellison  and  William 
P.  Ellison  and  to  Margaret  Ellis  and  Ellis  D. 
Williams,  trustee  for  Margaret  Ellis  (being  all 
the  parties  in  interest)  to  appear  and  show  cause : 

First.  Why  the  adjudication  of  the  accounts 
of  Rodman  B.  Ellison  and  William  P.  Ellison  as 
executors  of  the  will  of  John  B.  Ellison,  de- 
ceased, should  not  be  reopened  and  a  rehearing 
granted,  and  the  said  Rodman  B.  Ellison  and 


William  P.  Ellison  be  surcharged  with  the  profits 
earned  by  the  moneys  of  the  estate  by  their  use 
in  business  of  the  said  Rodman  B.  Ellison  and 
William  P.  Ellison  from  1865  until  1882. 

Second.  To  show  cause  why  the  record  of 
the  said  Orphans'  Court  should  not,  be  amended 
by  striking  therefrom  the  adjudication  so  fraudu- 
lently procured,  to  be  entered  upon  the  account 
of  the  said  executors  as  hereinbefore  set  forth. 

Third.  Why  the  said  Rodman  B.  Ellison  and 
William  P.  Ellison  should  not  state  an  account  of 
the  profits  earned  by  the  said  moneys  of  the 
estate  by  their  use  in  the  business  aforesaid,  and 
make  payment  of  the  proper  portion  thereof  to 
your  petitioner. 

Fourth.  Further  relief  as  the  cause  may  re- 
quire. 

The  defendants  demurred  to  this  petition  for 
the  reason  that  it  stated  <'no  facts  sufficient  to 
justify  the  Court  in  setting  aside  the  adjudication 
made  January,  1882." 

The  Court  sustained  the  demurrer  and  dis- 
missed the  petition.  Ashman,  J.,  delivering  the 
opinion  and  saying,  inter  alia :  *«The  filing  ot 
the  account  and  its  audit  and  settlement  were 
fully  known  at  the  time  by  the  petitioner,  and  j 
her  acquiescence  in  the  proceedings  continued 
unbroken  for  all  that  appears  upon  the  record 
down  to  April  3,  1893,  when  she  presented  the 
petition  for  review.*'  ....  '*The  question, 
however,  is  not  whether  the  sister  and  her  trus- 
tee acted  unwisely,  but  whether  the  petitioner 
can  now  go  behind  their  action.  We  think  that 
whatever  right  she  may  have  had  in  this  respect 
has  been  dissipated  by  her  inaction." 

Petitioner  appealed  from  this  decree,  assign- 
ing for  error :  i ,  because  executors  were  not 
required  to  account  for  profits  3  2,  because  peti- 
tioner held  not  to  be  entitled  to  review  by  rea- 
son of  fraud  practiced  upon  her ;  3  and  4,  the 
portions  of  opinion  above  quoted,  and  5,  the 
dismissal  of  her  petition. 

William  fV.  Porter  and  John  G,  Johnson 
{Frederick  J,  Geiger  with  them),  for  appel- 
lant. 

The  Court  erred  in  not  requiring  the  execu- 
tors to  account  for  the  profits  made  by  the  use 
of  the  funds  of  the  estate  in  their  private  busi- 
ness. 

Norris*  Appeal,  71  Pa.  106. 
Robinctfs  Appeal,  36  Id.  174. 
Docker  v.  Somes,  2  My.  &  K.  655. 

The  petitioner  was  entitled  to  review  on  the 
ground  of  fraud  practiced  upon  her  at  the  adju- 
dication in  January,  1882. 

The  continuity  of  the  trust  relation  tolls  the 
running  of  the  statute. 

Joliiistoii  V.  Humphreys,  14  S.  &  R.  394. 
buton  V,  Dickens,  48  Pa.  518. 
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Ljon  V  Marday,  i  Watts,  275. 
Fumey  V.  Cochran,  i  W.  &  S.  118^ 
Walker  v.  Walker,  16  S.  &  R.  384. 
Hill  on  Trustees,  264. 
Zacharias  v.  Zacharias,  23  Pa.  455. 

The  several  acts  of  concealment  and  fraud  re- 
cently discovered  secured  to  the  petitioner  her 
right  to  review. 

Knhn's  Appeal,  87  Pti.  100. 
Kinter's  Appeal,  62  Pa.  318. 

The  fact  that  the  confirmation  of  the  account 
is  based  only  on  its  being  "admitted  to  be  cor- 
rect" makes  the  adjudication  but  a  decree  by 
agreement,  to  which  appellant  never  agreed. 

The  account  did  not  include  profits,  and  there- 
fore is  not  conclusive  on  this  point. 

McLellan's  Appeal,  76  Pa.  231. 
ShindeVs  AppeU,  57  Id.  43. 

The  petitioner  was  ignorant  of  the  wrong 
done  her,  and  there  can  be  no  laches  without 
knowledge. 

William  C.  HantUs^  for  appellees. 

It  was  lawful  for  the  Court  to  examine  the  ex- 
ecutors as  to  any  item  in  their  account. 
Account  of  Bowen,  2  Clark,  404. 

The  decree  was  conclusive  not  only  as  to  all 
matters  raised,  but  what  might  have  been  raised 
under  it. 

Helfenstein*8  Estate,  135  P^  293. 

A  verdict  would  not  be  set  aside  because  it 
was  afterwards  discovered  that  one  of  the  jurors 
was  incompetent. 

Hollingsworth  v.  Doane,  4  Dallas,  354. 
Wassnm  v,  Feeney,  121  Mass.  93. 
Qaeen  v,  Hepburn,  7  Cranch,  290. 
Amherst  tr,  Hadley,  1  Pick.  41. 
CaldweU  v.  Carter,  153  Pa.  310. 

Fraud  without  injury  is  no  ground  for  relief 

in  equity. 

WUliams  v.  Kerr,  15*  Pa.  560. 
Bauer's  Estate,  30  Weekly  Notes,  429. 
Milligan's  App^,  82  Pa.  389. 

A  review  will  not  be  granted  for  new  proof 
unless  it  could  not  possibly  have  been  discovered 
at  the  time  of  decree. 

Story  8  Equity,  sec  404. 
Riddles  Estate,  19  Pa.  431. 
Russell's  Adm.  Appeal,  34  Id.  258. 
Haitman'8  Appeal,  36  Id.  70. 
Scott's  Appeal,  112  Id.  427. 

The  following  cases  illustrate  the  doctrine  that 
laches  will  bar  a  right  to  an  account : — 

Gress*  Appeal,  14  P*-  463* 
Maulfair's  Appeal,  no  Id.  402. 
Fidelity  Co.'s  Appeal,  115  Id.  157. 

Laches  for  six  years^  or  less,  will  bar  an  effort 


to  charge  a  purchaser  with  a  constructive  trust. 

Ashhurst's  Am>eal,  60  Pa.  291. 
Evans*  Appeal,  81  Id.  278. 

The  omission  of  an  accountant  to  charge  him- 
self with  money  received  cannot  be  corrected  in 
a  petition  for  review  after  five  years. 

Weiting  r.  Nissley,  6  Barr,  141. 

llie  fraud  must  be  actual  not  constructive. 

Cole  «/.  McGlalhry,  9  Grcenleaf,  131. 
Fainam  v,  Brooke,  9  Pick.  202. 

The  mere  allegation  of  fraud  is  not  enough  if 
the  means  of  discovery  existed,  or  by  ordinary 
care  and  diligence  it  could  have  been  dis- 
covered. 

Blanchard  on  Limitation,  81. 
Bank  r.  Forster,  8  W.  12. 

An  interested  party  is  competent  to  prove 
facts  existing  after  the  death  of  the  decedent, 
even  though  such  evidence  may  tend  to  prove 
that  the  same  facts  existed  prior  to  death. 

Stephens  v.  Cotterell,  99  Pa.  188.         , 
Rochrock  v,  Gallaher,  91  Id.  108. 

October  i,  1894.  Sterrett,  C.  J.  The 
facts  upon  which  appellant's  prayers  for  a  citation 
and  relief  are  grounded  are  fully  set  forth  in  hr 
petition  and  need  not  be  repeated. 

It  is  stated  in  the  opinion  of  the  Court  below, 
that  the  plea  and  answer  filed  by  appellees  were 
withdrawn  by  agreement,  and  the  general  de- 
murrer on  which  the  case  was  heard  and  dis- 
posed of  was  substituted.  As  the  learned  Judge 
correctly  says:  "The  fects  set  out  in  the 
petition,  being  thus  accepted  as  verities,  raise 
the  single  point  whether  they  place  the  peti- 
tioner in  a  position  to  demand  relief;"  and 
then,  for  the  purpose  of  argument,  he  assumes, 
"that  the  money  of  the  testator  was  used  by  the 
executors  for  their  own  profit  after  his  death ; 
that  the  respondents  concealed  from  the  peti- 
tioner the  circumstance  that  an  effort  to  charge 
the  executors,  of  whom  one  was  her  trustee,  had 
been  abahdoned  at  the  earnest  solicitation  of 
accountants,  and  that  by  agreement  of  the  re- 
spondents, testimony  which,  without  the  con- 
sent of  all  parties,  was  incompetent,  had  been 
introduced  at  the  audit,  that  resulted  in  finding 
that  the  testator,  in  his  lifetime,  had  sold  out  his 
business  interests  to  his  executors  and  had  loaned 
them  1 1 00,000  of  the  purchase  money." 

After  considering  the  questions  involved,  the 
learned  Court  held,  in  substance,  that  by  reason 
of  her  laches  and  acquiescence  petitioner  was 
not  entitled  to  relief  in  any  form,  and  her  peti- 
tion was  accordingly  dismissed. 

The  subject  of  complaint  in  the  third  specifi- 
cation is  in  finding  as  therein  recited,  that  "the 
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filing  of  the  account  and  its  audit  and  settlement 
were  fully  known  at  the  time  by  the  petitioner, 
and  her  acquiescence  in  the  proceeding  con- 
tinued unbroken,  for  all  that  appears  upon  the 
record,  down  to  April  3,  1893,  when  she  pre- 
sented this  petition  for  review."  This,  as  well 
as  the  holding  complained  of  in  the  fourth  speci- 
fication, appears  to  have  been  unwarranted. 
They  are  both  in  conflict  with  averments  con- 
tained in  several  paragraphs  of  the  petition.  In 
one  of  them,  i^ter  stating  that  the  executors 
were  permitted  (contrary  to  law)  to  testify  at 
the  audit  to  certain  alleged  facts  relating  to  the 
purchase  of  testator's  business  in  his  lifetime, 
that  she  never  consented,  nor  authorized  any 
one  to  consent  for  her  to  the  admission  of  said 
testimony,  etc.,  appellant  avers  she  had  no 
'♦knowledge  that  they  (the  executors)  had  so 
testified  until  January,  1893."  Again,  referring 
to  the  same  subject,  she  avers,  **Your  petitioner 
was  first  informed  of  the  facts  relating  to  the 
settlement  of  said  estate,  as  herein  recited,  since 
the  first  of  January,  1893.**  ^"  another  para- 
graph, she  avers,  that  '*No  explanation  of  any 
kind  was  given  to  your  petitioner  by  the  said 
William  P.  Ellison,  her  trustee,  or  by  either  of 
said  executors  (her  said  brothers),  as  to  the  acts 
being  done  in  the  settlement  or  adjudication  of 
the  said  estate,  but  your  petitioner  was  by  the 
wilful  concealment  of  the  facts  from  her  by  the 
said  William  P.  Ellison,  her  trustee  and  brother, 
defrauded  of  a  large  portion  of  her  share  of  said 
estate,"  etc.  In  the  next  paragraph  she  avers 
that  by  the  fraudulent  acts  of  said  executors  she 
was  ''prevented  from  properly  protecting  her  in- 
terests in  said  estate  at  the  audit  of  the  account 
of  the  said  executors,  and  was  prevented  by 
them  from  attending  the  said  audit." 

We  have  considered  the  averments  embodied 
in  the  petition,  and  giving  to  them  that  weight, 
as  evidence,  which  they  are  entitled  to  under  the 
pleading,  we  are  of  opinion  that,  upon  the  case 
as  presented,  the  appellant  is  entitled  to  relief. 
The  assignments  of  error  are  sustained. 

Decree  reversed  with  costs  to  be  paid  by  the 
appellees,  and  record  remitted  for  further  pro- 
ceedings, including  leave  to  the  appellees  to 
answer,  etc.  w.  m.  s.,  jr. 


Common  ^leas. 

C.  P.  No.  4.  June,  1892,  481. 

In  re  Assigned  Estate  of  the  Goodwin 
Gas  Stove  and  Meter  Co. 

Assigned  estates — Priority  of  Hen  for  taxes^ 
Act  of  June  7,  187^ — Act  of  June  i,  188^ 
Act  of  April  I4f  1827— Act  of  iSii-^Rights 
of  creditors. 

An  assignee  for  the  benefit  of  creditors  is  not  a  porchss- 
er  within  the  meaning  of  the  word  which  protects  lien 
creditors  or  vendees  for  value. 

As  between  other  lien  creditors  and  the  Common- 
wealth, &e  latter  must  be  postponed  when  a  certificate  of 
lien  by  the  auditor^general  has  not  been  filed  inporsaance 
of  the  Act  of  1827  •  Silversmith's  Est.,  150  Pa. ,  285 ;  but 
the  Commonwealtn's  lien  has  priority  over  tibe  cbdmi 
of  general  creditors,  claiming  under  an  assignment. 

Sur  Exceptions  to  auditor's  report. 

The  assigned  estate  of  The  Goodwin  Gas  Stove 
and  Meter  Company  was  referred  to  an  auditor 
for  distribution.  The  Commonwealth  claimed 
for  taxes  upon  the  property  of  the  assignor, 
taxes  for  some  years  previous  to  the  assignment 
The  auditor  refused  to  regard  the  Common- 
wealth as  a  preferred  creditor.  To  which  the 
Commonwealth  filed  exceptions.  The  salient 
facts  are  stated  in  the  opinion  of  the  court. 

yames  A.  StranaAan,  for  the  exceptions. 

Charles  E.  Pancoast^  contra. 

June  1 6,  1894.  Thayer,  P.  J.  The  ques- 
tion argued  in  this  case  was,  whether  the  claim 
of  the  Commonwealth  for  taxes,  which,  by  the 
14th  section  of  the  Act  of  June  7,  1879,  and 
the  31st  section  of  the  Act  of  June  i,  1889,  is 
a  preferred  claim,  ''  to  be  first  allowed  before 
any  other  claims  are  paid,"  has  lost  its  prefer- 
ence by  reason  of  non-compliance  with  the 
provision  of  the  4th  section  of  the  Act  of  April 
14,  1827,  Purd.  1386,  requiring  the  auditor- 
general  ''to  transmit  to  the  respective  counties, 
to  be  by  them  entered  of  record,  certified  copies 
of  the  liens  which  may  hereafter  arise  by  virtue 
of  the  1 2th  section  of  the  Act  of  March  30, 
181 1 ,  as  soon  as  the  same  are  settled  and  entered 
in  the  books  of  the  accounting  officers."  (Purd. 
1335)'  By  the  12th  section  of  the  Act  of  1811 
the  balance  found  in  the  account  is  to  be  ''  a 
lien  on  all  the  recU  estate  of  the  person  indebted 
throughout  the  Commonwealth."  By  the  Act 
of  June  7, 1879,  it  is  a  lien  '' upon  the  franchise 
and  property  both  recU  and  personal  oi  corpora- 
tions and  limited  partnerships." 

In  Commonwealth's  Ap.,  4  Pa.  164,  it  was 
held  that,  in  default  of  the  filing  of  a  certified 
copy  in  pursuance  of  the  provisions  of  the  Act 
of  1 82  7, the  Commonwealth's  claim  was  entitled 
to  no  preference  over  other  lien  claimants.  The 
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case  was  a  contest  between  rival  liens  against 
real  estate.  Arnold's  Est.,  46  Pa.  277,  was  to 
the  same  effect,  but  that  also  was  a  controversy 
between  lien  claimants,  and  the  Commonwealth 
was  postponed  to  ju^ment  creditors^  because 
no  certificate  had  been  filed.  The  proceeds 
distributed,  as  in  the  Commonwealth's  Ap. ,  4 
Pa.  164,  were  derived  from  a  sheriflf's  sale  of 
real  estate.  In  his  opinion  in  Arnold's  Estate 
Judge  Strong  treats  the  question  entirely  as  one 
of  priority  of  lien,  and,  while  postponing  the 
Commonwealth  to  other  lien  claimants  on  ac- 
count of  the  neglect  to  file  a  certificate,  adds 
distinctly :  *'  Without  the  notice  given  by  filing 
a  copy  of  the  balance  of  the  account,  and  hav- 
ing it  entered  on  record,  the  debt  ascertained 
to  be  due  to  the  Commonwealth  may  be  a  lien 
as  against  the  debtor ,  but  is  inoperative  against 
other  lien  creditors." 

In  Silversmith's  Est.,  150  Pa.  285,  the  case 
was  again  a  contest  between  lien  creditors,  and 
the  opinion  of  Justice  Green  proceeds  upon  the 
ground  that,  as  between  other  lien  creditors  and 
the  Commonwealth,  the  latter  must  be  post- 
poned when  a  certificate  has  not  been  filed  in 
pursuance  of  the  Act  of  1827.  **Other  U^ 
crcditors^^^  says  he.  ''have  the  same  right  to 
notice  under  the  Act  of  1879  as  under  the  Acts 
of  1811  and  1827." 

The  present  case,  it  is  to  be  observed,  is  en- 
tirely different  from  the  cases  already  referred 
to,  which  were  relied  upon  by  the  auditor  in 
his  report  against  the  Commonwealth  as  a  pre- 
ferred creditor.  In  the  present  case  none  of 
the  claimants  are  lien  creditors.  That  fact  is 
expressly  found  by  the  auditor,  and  the  fund 
was  derived  from  the  sale  of  personal  estate  ex- 
clusively. The  creditors  here  were  all  general 
aeditors  claiming  under  the  assignment.  Is  the 
Commonwealth's  preference,  secured  by  the 
strong  language  of  the  Acts  of  1879  .^^^  1889, 
lost  as  against  creditors  who  are  not  lien  credit- 
ors at  all,  but  general  creditors,  claiming  under 
an  assignment  made  by  the  debtor  seven  years 
after  the  Commonwealth's  lien  attached  ?  We 
think  not.  The  Commonwealth's  claim  was  for 
taxes  for  the  years  1^82,  1883,  1884,  and  part 
of  the  year  1885.  The  assignment  was  not  made 
until  June  23, 189a.  It  cannot  be  doubted  that 
the  personal  property  in  the  hands  of  the 
debtor  was  subject  to  the  lien  of  the  Com- 
monwealth's taxes  for  all  those  years,  for,  by 
the  express  words  of  the  Act  of  1879,  the 
Commonwealth's  taxes  were  **a  lien  upon  the 
firanchises  and  property,  both  real  and  personal, 
of  corporations  and  limited  partnerships,"  from 
the  time  the  said  taxes  are  due  and  payable >  It 
has  never  been  asserted  by  any  decision,  and 
cannot  be  pretended  with  any  show  of  reason, 
that  the  Commonwealth's  lien  against  the  debt- 


or's property,  while  it  is  still  his  property,  is 
lost  by  not  filing  the  certificate  referred  to  in 
the  Act  of  1827.  Such  a  construction  would  be 
unreasonable  and  a  total  perversion  of  the  mean- 
ing of  the  Legislature.  We  entertain  no  doubt 
that  Judge  Strong  was  right  in  saying,  as  he  did 
in  Arnold's  Estate,  that  although  the  failure  to 
file  the  certificate  postponed  the  Common- 
wealth's claim  to  other  lien  claimants,  it  was, 
nevertheless,  a  lien  against  the  debtor  himself. 

If  this  be  so,  nothing  can  be  plainer  than  that 
the  rights  of  the  general  creditors  of  the  gas 
company  could  rise  no  higher  than  those  of  the 
debtor  himself.  If  the  Commonwealth's  claim 
attached  to  the  property  in  his  possession,  as  it 
undoubtedly  did,  he  could  not  divest  it  by 
making  an  assignment  for  the  benefit  of  credi- 
tors. That  an  assignee  for  the  benefit  of  credi- 
tors is  not  a  purchaser  within  the  meaning  of 
the  word  which  protects  lien  creditors  or  ven- 
dees for  value  is  familiar  law.  Neither  the  rights 
of  the  assignee  nor  those  of  the  general  creditors 
could  rise  higher  than  those  of  the  assignor, 
and,  as  the  property  was  subject  to  the  Com- 
monwealth's lien  in  his  hands,  it  remained  sub- 
ject to  it  in  the  hands  of  the  assignee  ;  and,  in- 
asmuch as  the  fund  distributed  arises  from  the 
sale  of  that  property,  the  lien  attaches  to  the 
proceeds  as  firmly  as  it  did  to  the  property  itself 
in  the  hands  of  the  debtor. 

It  is  ordered  that  the  exceptions  filed  by  the 
Commonwealth  be  sustained,  that  the  report  be 
referred  back  to  the  auditor  with  instructions  to 
re-adjust  the  distribution  in  accordance  with 
these  views,  and  to  award  to  the  Commonwealth 
the  full  amount  of  its  claim  with  interest  there- 
on. P.  a  N. 

C.  P.  No.  2.  March  1893,  253. 

Hirst  V.  Freeman. 

Assignment  for  the  benefit  of  Creditors — As- 
signees— Discharged  or  remaved^-rAccounts  of 
— Mode  of  settling — Act  of  June  14,  1836. 

When  an  assignee  is  discharged  or  removed  the  Court 
having  chai^  of  his  account  must  ascertain  what  is  in 
his  hands,  and  by  its  decree  order  him  to  pay  over  to  his 
successor  in  trust. 

When  an  assignee  is  discharged  or  removed  and  there 
is  no  decree  that  he  shall  pay  over,  it  must  be  conclu- 
sively taken  in  any  collateral  proceeding  that  the  Court 
discharging  or  removing  him  found  no  funds  in  his 
hands. 

Sur  motion  to  take  off  judgment  of  non-suit. 
The  facts  of  this  case  are  sufficiently  stated 
by  Jenkins,  J.,  in  his  opinion. 
Charles  Lex  Smyth,  for  plaintiff. 
William  H.  Staake,  for  defendant. 

March  13,  1894.     Jenkins,  J.     This  was  an 
action  by  the  assignor  for  the  benefit  of  his 
creditors  to  recover  against  his  assignee  mon<^s 
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which  it  was  alleged  the  assignee  had  received. 
Upon  the  trial  of  the  case  the  counsel  for  the 
plaintiff  offered  to  prove  that  the  defendant,  as 
assignee  under  a  deed  of  assignment,  had  re- 
ceived ^1160,  which  the  plaintiff  claimed  to 
recover,  "  less  whatever  sura  it  may  be  deter- 
mined is  reasonable  that  he  should  receive  as 
compensation  for  acting  as  assignee  for  the  bene- 
fit of  creditors,  and  with  a  credit  to  him  for 
whatever  reasonable  costs  and  expenses  he  may 
have  incurred ; "  that  the  defendant  had  pre- 
sented his  petition  to  this  Court,  and  was  ^'dis- 
charged"  or  "removed"  as  assignee,  and  paid 
and  transferred  to  his  successor  in  the  trust 
^650.56  in  cash,  together  with  whatever  goods 
that  had  remained  unsold  of  the  assets  of  the 
assigned  estate,  and  that  the  defendant's  suc- 
cessor in  the  trust  had,  by  order  of  Court,  made 
a  reconveyance  of  the  estate  to  the  plamtiff. 
The  offer  was  objected  to  *'  upon  the  ground 
that  there  is  a  statutory  mode  of  determining 
this  matter;  and  such  a  suit  as  this  cannot  be 
brought  in  this  way  to  have  a  jury  determine 
compensation."  The  objection  was  sustained, 
and  the  offer  was  overruled.  The  plaintiff  also 
offered  to  prove  that  the  defendant's  conduct 
had  been  such  as  to  deprive  him  of  commis- 
sions. This  was  also  objected  to,  on  the  addi- 
tional ground  that  it  was  a  different  cause  of 
action  than  that  set  out  in  the  statement.  This 
objection  was  sustained  and  the  offer  was  over- 
ruled. The  plaintiff  presented  no  other  testi- 
mony, and  the  trial  Judge  entered  a  judgment 
of  non-suit. 

The  questions  sought  to  be  raised  in  this  case 
seem  to  be  well  settled.  The  Act  of  June  14, 
1836,  P.  L.  630  (2  Br.  Purd.  1653),  provides  the 
mod6  for  settling  the  accounts  of  assignees  for 
the  benefit  of  creditors.  Sec.  21  of  the  said 
Act  provides:  "When  any  assignee  or  trustee 
shall  be  dismissed  from  the  trust,  it  shall  be 
lawful  for  the  Court  to  order  and  direct  all 
books,  papers,  moneys  and  effects  in  the  hands  of 
such  dismissed  assignee  or  trustee,  to  be  forth- 
with delivered  or  transfered  to  such  other  person 
or  persons,  as  the  Court  may  appoint  to  receive 
the  same,  upon  security  being  given  by  such  re- 
ceiver, according  to  the  order  of  the  Court." 

It  is  therefore  clear  that  when  an  assignee  is 
discharged  or  removed,  it  is  the  duty  of  the 
Court  having  charge  of  his  accounts  to  ascertain 
what  is  in  his  hands,  and  by  its  decree  order 
him  to  pay  over  to  his  successor  in  the  trust. 
From  this  it  necessarily  follows  that  where  an 
assignee  is  discharged  or  removed,  and  there  is 
no  decree  that  he  shall  pay  over,  it  must  be  con- 
clusively taken  in  any  collateral  proceeding  that 
the  Court  discharging  or  removing  him  has  ascer- 
tained that  there  are  no  funds  in  his  hands. 

In  Gray  v.  Bell,  4  Watts,  410,  it  was  held, 


in  an  action  by  the  creditor  of  the  assignor 
against  the  assignee,  that  "an  assignee  under  a 
voluntary  assignment  was  not  liable  in  an  action 
for  money  had  and  received,  before  an  account 
has  been  settled  and  a  decree  made  by  the  Court 
of  Common  Pleas  having  jurisdiction  of  the 
assignee's  accounts."  The  reasons  given  by 
Justice  Sergkant,  in  his  opinion  in  that  case, 
apply  with  full  force  to  the  present  case,  for  it 
must  be  admitted  that  the  assignee  has  rights 
as  well  as  the  assignor  and  his  creditors. 

In  Vanarsdale  v.  Richards,  i  Whart.  40S, 
which  was  also  an  action  by  a  creditor  against 
an  assignee,  it  was  held :  "  Where  an  assign- 
ment has  been  made  for  the  benefit  of  creditors, 
an  action  cannot  be  maintained  by  one  of  the 
creditors  against  the  assignees  until  the  ac- 
counts of  such  assignees  lutve  been  settled  in 
the  Common  Pleas,  and  a  decree  made  by  that 
Court  for  the  distribution ;  and  the  rule  is  the 
same,  whether  the  action  is  for  money  had  and  re- 
ceived or  upon  an  averment  of  misconduct  and 
mismanagement  on  the  part  of  the  defendants." 

In  Artman  v.  Giles,  155  Pa.  409,  it  was  held 
that  an  assignment  for  the  benefit  of  creditors 
could  be  attacked  only  in  the  Court  having 
jurisdiction  of  the  assignment. 

The  counsel  for  the  plaintiff  denied  that  there 
was  any  statutory  mode  for  settling  the  as- 
signee's accounts,  and  relied  upon  Weld  9. 
McClure,  9  Watts,  495,  to  sustain  his  right  of 
action,  but  an  examination  of  that  case,  which 
was  an  action  by  the  administrator  de  bonis 
nan  against  a  dismissed  executor,  will  show 
that  the  Orphans'  Court  had  found  a  balance  in 
the  executor's  hand  of  I628.11,  for  which 
amount  the  suit  was  brought,  and  the  Court 
merely  decided  that  "the  decree  of  a  Court 
directing  money  to  be  paid  makes  it  a  debt,  for 
which  an  action  lies  at  common  law." 

In  the  present  case,  however,  there  was  no 
offer  to  show  that  a  decree  had  been  entered 
against  the  defendant  finding  any  amount  in 
his  hands.  The  plaintiff  simply  offered  to  show 
that  the  defendant  had,  as  assignee,  received 
certain  moneys  and  wished  to  compel  him  to 
account  for  the  same  in  this  suit,  so  that  the 
case  of  Weld  v.  McClure,  supra,  has  no  appli- 
cation to  the  present  controversy. 

The  principles  governing  this  case  are  so  well 
understood,  and  are  so  constantly  called  into 
practice  in  administering  assigned  estates,  that 
we  would  not  have  considered  it  necessary  to 
reduce  our  reasons  to  writing,  had  it  not  been 
that  the  counsel  for  the  plaintiff  so  strenuously 
argued  that  there  was  no  statutory  mode  for 
settling  assignee's  accounts,  and  determining 
the  amount  of  the  estate  in  his  hands. 

The  motion  to  take  off  the  judgment  of  non- 
suit is  refused.  f.  b.  n. 
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J«.»  '93. 399-  January  22,  1894. 

In  re  Assigned  Estates  of  Robert  Hare 
Powel  ft  Co.  and  Robert  Hare  Power  s 
Sons  ft  Co. 

Appeals  of  George  M.  Brisbin,  Hannah 
E.  Brisbin,  Daniel  M.  Good,  Eliza  B. 
Good  and  Charles  R.  Houtz,  lately 
trading  as  the  Houtzdale  Bank, 


Assignments  far  benefit  of  creditors — Accounts 
— Removal  of  Assignees — Assignees*  commis- 
sion^^Act  of  June  14^  iSjd,  sec,  16. 


In  their  first  account  assignee  claimed  a  credit  for  as- 
signees' counsel  fees  and  commissions  which  had  not 
been  paid,  which  credit  was  allowed  by  the  Court  below : 

Held,  to  be  error,  firs/,  that  it  was  an  appropriation  of 
uncounted  assets,  and  secondly ,  assignee  could  not  claim 
commissions  after  delegating  its  duty  to  counsel. 

In  a  second  account  assignee  claimed  credit  for  the  dif- 
ference between  what  an  asset  brought  by  sale  and  what 
it  was  appraised  for,  and  sought  discharge  of  a  piece  of 
property  which  1^  been  omitted  from  the  schedule  of 
assets: 

Held,  the  property  in  question  should  remain  as  an  un 
counted  asset  and  made  the  subject  of  a  future  account. 

In  stating  the  account  the  assignee  charged  itself  with 
the  appraised  value  of  the  property  assigned,  and  added 
to  thb  each  month's  receipts  fro^n  the  estate  which  were 
largely  sales  of  these  assets  themselves : 

Held,  to  be  a  misleading  and  an  improper  way  of  account- 
ing. 

In  a  proceeding  under  the  Act  of  June  14,  1836,  for 
the  removal  of  the  assignee,  the  Court  below  appointed  a 
master,  upon  the  filing  of  his  report  by  the  examiner  ap- 
pointed under  the  petition ;  the  master  reported  the  charges 
of  mismanagement  unfounded  and  unproved,  and  directed 
the  costs  of  the  proceeding  to  be  placed  upon  the  peti- 
tioners: 

Held^  reversing  the  Court  below,  that  it  was  the  Judge's 
province  to  decide  upon  the  examiner's  finding  of  fact 
without  the  intervention  of  a  master,  and  also  that  the 
coals  should  be  charged  on  the  fund  in  the  hands  of  the 
assignee. 

Appeal  of  George  M.  Brisbin,  HaoDah  £. 
Brisbin,  Daniel  M.  Good,  Eliza  B.  Good,  and 
Charles  R.  Houtz,  doing  business  as  the  Houtz- 
dale Bank,  from  a  decree  of  the  Court  of  Com- 
mon Plea&  No.  3,  of  Philadelphia  County,  dis- 
missLBg  a  petition  filed  by  appellants  for  the 
removal  of  tbe  Guarantee  Trust  and  Safe  De- 


posit Company,  assignee  of  Robert  Hare  Powel 
&  Co.  and  of  Robert  Hare  PowePs  Sons  &  Co. 

Appellants  were  creditors  of  both  firms. 

The  facts  of  the  case  are  sufficiently  set  forth 
in  the  opinion  of  the  Supreme  Court. 

James  IV.  Af.  NewUn^zxiA  Mayer  Sulzberger ^ 
for  appellants. 

John  G.  Johnson^  for  appellee. 

October  i,  1894.  Dean,  J.  On  August  29, 
1887,  the  partnerships  of  Robert  Hare  Powel 
&  Company,  and  Robert  Hare  Powel's  Sons 
&  Company,  made  assignments  for  the  benefit 
of  creditors  to  the  Guarantee  Trust  and  Safe 
Deposit  Company.  The  assets  of  the  assignors 
were  made  up  principally  of  iron  ore  lands,  coal 
lands,  collieries,  one  large  blast  furnace  in  oper- 
ation, and  another  approaching  completion. 
These  properties  were"  located  in  Allegheny, 
Westmoreland,  Bedford,  Clearfield  and  Hunt- 
ingdon counties.  The  assets,  with  some  others 
of  less  value,  were  appraised  by  appraisers  ap- 
pointed by  the  Court  at  ^4,300,000.  The  lia- 
bilities, principally  liens  on  real  estate  and 
maturing  negotiable  paper,  were  approximately 
more  than  1 1,500, 000.  Apparently  the  value  of 
the  assigned  estate  was  sufficient  to  pay  at  least 
twice  the  indebtedness.  But  after  three  years* 
administration  of  the  trust  by  the  assignee,  the 
accounts  filed  showed  such  a  dwindling  from  the 
appraised  value,  that  all  the  unsecured  debts,  in 
the  most  sanguine  view,  were  in  peril. 

On  January  24,  1889,  the  assignee  filed  its 
first  account,  to  which  exceptions  were  filed  by 
several  of  the  creditors,  among  them  the  Houtz- 
dale Bank,  this  appellant.  The  balance,  as 
shown  by  the  account  filed,  was  I3, 780, 755.93. 
The  auditor  did  not  sustain  any  of  the  excep- 
tions to  the  account,  nor  did  he  make  any  dis- 
tribution, except  to  counsel  for  fees,  agents  for 
commissions,  costs  and  expenses  of  audit, 
amounting  to  17,146.47,  which  added  to  ap- 
praised value  of  properties  conveyed  by  assignee 
to  Powelton  Iron  Company,  $2,313,318. 89,  left 
an  apparent  balance  of  $i>46o,39o.57  on  this 
first  account,  still  in  hands  of  accountant. 

The  basis  of  this  large  credit  to  the  assignee, 
as  stated  by  the  auditor,  was  as  follows : — 

"The  firm  of  Robert  Hare  PoweFs  Sons  & 
Company,  prior  to  the  assignment,  had  con- 
ducted the  business  of  the  manuiacturing  and 
sale  of  iron,  and  the  firm  of  Robert  Hare  Powel 
&  Company  had  carried  on  the  business  of  rain- 
ing and  shipping  coal.  The  afiairs  of  both  firms, 
particularly  the  latter,  were  upon  an  extremely 
large  scale. 

**The  assignment  occurred  on  thetweuty-ni»th 
day  of  August,  1887.  Shortly  afterwards  tb«) 
creditors  of  the  two  firms  or^aniz^d,  and  ap- 
pointed  a   comooiitee    to    represent    tb^mt  in 
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advising  the  conduct  of  the  assigned  estates.  A 
number  of  meetings  were  held  by  this  committee 
to  assist  the  judgment  of  the  assignee.  In  pur- 
suance of  their  recommendations  the  business  of 
both  firms  was  continued  by  the  assignee  through 
the  medium  of  the  partners  as  agents  imtil  the 
end  of  the  year  1888. 

**The  creditors  were  of  two  classes. 

**Two  sets  of  loans,  aggregating  nearly  ^500,- 
000,  issued  by  the  iron  firm  and  secured  by 
mortgages  upon  the  iron  plant,  were  outstanding 
at  the  time  of  the  assignment.  There  were  also 
several  mechanics*  liens  filed  in  Bedford  County. 

"One  class  of  creditors  were  the  holders  of 
these  bonds  and  of  the  said  liens. 

'*The  second  class  was  unsecured.  It  con- 
sisted of  the  other  creditors  in  general. 

"The  prop)erty  assigned^  consisted  of  a  large 
iron  manufacturing  plant  and  extensive  coal 
lands  and  leases. 

"At  length  the  following  arrangement  was 
reached,  and  was  joined  in  by  all  the  creditors 
^ho  could  be  ascertained.  The  assured  creditors 
agreed  to  an  extension  of  five  years  upon  the 
terms  of  their  loans  and  mechanics*  liens.  The 
unsecured  creditors  formed  a  corporation  under 
the  laws  of  Pennsylvania,  to  which  they  gave 
the  name  of  the  Powelton  Iron  Company,  with 
a  capital  of  1 1,000,000.  To  this  company 
4 1 00,000  in  cash  was  to  be  paid,  and  a  transfer 
made  of  the  iron  plant  and  various  other  prop- 
erties which  belonged  to  the  assigned  estates, 
estimated  to  be  worth  not  less  than  ^900,000 
above  the  mortgage.  This  stock  was  to  be  taken 
by  the  creditors  in  proportion  to  the  amounts  of 
their  claims.  It  was  to  be  divided  into  twenty 
thousand  shares  of  fifty  dollars  each.  These 
shares  were  to  be  accepted  dollar  for  dollar  for 
all  unsecured  claims,  all  odd  amounts  of  which 
— less  than  fifty  dollars — were  to  be  paid  in  cash. 
The  remaining  portion  of  the  stock  was  to  be 
transferred  to  the  Guarantee  Trust  and  Safe  De- 
posit Company  to  be  held  in  trust  for  the 
assignors.*' 

Presumably,  and  by  a  note  appended  to  the 
account,  the 'balance  of  the  estate  was  made  up 
of  what  was  left  of  the  inventory.  Sterling  Coal 
Mine  No.  2,  Crisfield  tract  of  coal  land,  lands 
in  Belmont  County,  Ohio,  coal  land  in  Alle- 
gheny County,  coal  land  in  Westmoreland 
County,  Powelton  estate  land  in  Centre  County, 
unpaid  book  accoimts,  proceeds  of  sale  of  Ster- 
ling Coal  Mine  No.  i,  Ramey  coal  lease.  By  the 
terms  of  his  appointment  the  auditor  was  to 
**audit,  settle  and  adjust  the  account  filed,**  but 
an  examination  of  his  report  shows  that  he 
Teally  settled  by  hearing  and  adjudication  only 
eight  distinct  matters  of  contention,  i.  He  de- 
termined that  the  assignee  was  rightfully  en- 
titled to  credit    of  nearly  |26,ooo.       2.  For 


115,000  paid  to  Mrs.  Amy  Powel  as  rentals.  3. 
That  certain  boats  used  in  transportation  of  cc^ 
were  advantageously  disposed  of.  4.  That  the 
assignees  had  diverted  no  money  paid  for  coal 
to  payment  of  illegal  commissions.  5 .  That  E. 
B.  Wigton  was  entitled  to  12,510  as  commission 
on  sale  of  Sterling  No.  i  Mine.  6.  That  part 
of  exceptants*  costs  and  counsel  fees  should  be 
paid  out  of  the  assigned  estate.  7.  That  an 
allowance  of  12,154.91  commissions  on  sale  of 
coal  cars  should  be  made.  8.  That  the  property 
conveyed  to  the  Powelton  Iron  Company  was 
free  from  the  trust  created  by  the  assignment. 

As  the  first  account  showeid  still  a  very  large 
portion  of  the  assigned  estate  undisposed  of,  and 
there  would  necessarily  be  another  accounting, 
the  investigation  of  the  claims  of  the  assignee 
for  compensation  and  counsel  fees  at  this  audit 
was  not  very  thorough,  nor  does  it  seem  to  have 
been  so  considered  by  any  of  the  parties  in  in- 
terest. The  principal  object  seems  to  have  been 
to  settle  by  an  adjudication,  that  the  Powelton 
Iron  Company  was  not  answerable  to  the  as- 
signee for  the  administration  and  management  of 
the  property  conveyed  to  it  under  the  arrange- 
ments with  the  creditors,  and  that  thereafter  the 
creditors  must  look  to  the  board  of  directors  of 
that  corporation  as  alone  answerable  for  the  as- 
sets transferred.  We  have  no  doubt  the  auditor, 
on  the  facts  before  him,  performed  his  full  duty 
in  respect  of  the  authority  conferred  upon  him, 
and  the  confidence  reposed  in  him  by  the  Court. 
The  contending  parties  were  represented  by  able 
counsel.  It  was  not  the  duty  of  the  auditor  to 
suggest  new  subjects  of  contention  to  them ;  he 
was  to  pass  upon  the  issues  of  fact  and  law  raised 
by  the  litigants,  and  not  upon  those  which  might 
suggest  themselves  to  him  during  the  progress  of 
the  hearing. 

The  report  of  the  auditor  was  filed  August  12, 
and  confirmed  absolutely  August  20,  1889.  ^^ 
September  6,  1889,  the  second  account  of  the 
assignee  was  filed.  This  was  also  excepted  to, 
and  the  account  referred  to  Mr.  Miller  as  audit- 
or. It  appeared  from  this  account,  that  in  its 
final  account  the  assignee  had  taken  credit  for 
the  payment  of  ^6^2,586.06  more  cash  than  it 
had  in  its  hands;  a  correction  of  this  error  in  the 
second  account  was  made  by  charging  itself  with 
the  appraised  value  of  unconverted  assets,  less  that 
amount.  The  auditor  properly  held  this  was  wrong, 
as  it  in  effect  was  an  appropriation  of  assets  not 
yet  converted.  Further,  it  appeared  at  the  sec- 
ond audit  that  the  amounts  with  which  the  as- 
signee was  charged  in  the  account,  although 
apparently  collections  in  the  ordinary  cotirsc  of 
business,  were  in  large  part  the  proceeds  of  sales 
of  assets  at  prices  far  below  the  appraised  value. 
In  such  cases  the  amounts  realized  were  added 
to  the  debit  side  of  the  account,  thus  swelling 
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the  appraised  value  by  the  amount  of  proceeds 
of  sales  until  the  aggregate  reached  nearly 
17,000,000 ;  while  the  large  difference  between 
the  appraised  value  and  the  price  realized  by 
conversion,  even  at  that  period  of  the  manage- 
ment, showed  there  would  not  be  enough  money 
to  pay  the  unsecured  creditors. 

The  auditor  pertinently  says,  "The  vice  of 
this  mode  of  presenting  the  assignee's  operation 
consists  ....  not  merely  in  formal  error,  but 
in  radical  and  vital  injury  to  the  creditors.  .  .  . 
A  very  careful  examination  of  the  whole  ac- 
count, in  connection  with  the  facts  appearing  at 
the  audit,  shows  that  these  monthly  items  of  re- 
ceipts include  the  entire  proceeds  of  assets  sold 
at  an  enormous  depreciation  from  the  appraised 
value."  That  is,  apparently  the  appraised  value 
of  ^4,311,579  of  the  assets,  as  shown  by  the  in- 
ventory, had  been  augmented  by  the  monthly 
receipts  from  operating  the  plants,  month  by 
month,  during  a  period  of  seventeen  months, 
until  they  reached  ^6,877,969.27.  There  is  but 
obscure  intimation  in  the  account  that  these 
monthly  receipts  were  to  a  large  extent,  from  the 
sale  or  conversion  of  assets.  This  is  the  form 
of  the  charge  for  the  first  month  of  the  seven- 
teen:— 

"1887,  September  30.  To  amount  of  receipts 
for  this  month,  1149,213.15." 

And  tbis  entry,  except  as  to  month  and 
amount,  is  dittoed  for  each  of  the  following 
months,  up  to  the  date  of  filing  the  account. 
And  there  is  no  real  correction  of  this  method 
of  accounting  for  conversion  of  the  assets  on  the 
credit  side  of  the  account.  The  Sterling  No.  i, 
appraised  at  ^496,785.72,  and  sold  for  ^50,000, 
is  itemized  thus :  "By  appraised  value  of  prop- 
erties sold  and  account  collected  and  accounted 
for  in  the  receipts,  Stg.  on  acct.  |5,ooo.**  It  is 
true,  as  argued  by  counsel  for  appellee,  the  mere 
fact  of  entering  proceeds  of  sales  on  the  debit 
side  of  the  account  is  not  necessarily  misleading ; 
they  may  be  so  distinguished  as  to  clearly  iden- 
tify them,  and  then  they  disclose  the  truth,  how- 
ever awkward  the  method.  And  this  is  the  case 
as  to  the  charge  in  first  account  of  appraised 
value  of  the  Powelton  Iron  Company  property. 
But,  if  the  sales  be  entered  as  apparently  monthly 
receipts  from  another  source  than  sales,  the  ac- 
count is  not  alone  formally  wrong,  it  is  false. 
Not  necessarily  intentionally  so,  but  false  because 
misleading. 

In  fact  the  second  account,  on  both  sides  of 
it,  by  the  method  of  stating  it,  was  misleading. 
The  auditor  undertook  to  some  extent  to  reform 
it,  as  to  the  item  of  ^62,586.061  by  deducting 
this  sum  from  acreditof  ^75,000,  counselfees  and 
commissions  in  the  first  account,  on  the  theory 
that  as  the  money  to  pay  that  item  was  not  in  the 
hands  of  the  assignee  at  the  date  of  the  credit, 


it  could  not  have  been  adjudicated,  because  not  in 
fact  paid.  He  therefore  surcharges  the  account- 
ant with  the  162,586.06  by  adding  that  sum  to 
the  balance  brought  over  from  the  first  account, 
making  the  whole  13,843,341.99  instead  of 
^31780,755.93.  In  thus  treating  this  item  and 
leaving  it  for  future  adjudication  he  was  right. 
The  assignee  had  taken  up  a  note  in  the  sum  of 
12,584.50  of  the  Reading  Iron  Works,  endorsed 
by  the  assignors ;  the  drawer  became  insolvent ; 
this  was  also  surcharged,  and  the  item  remains  to 
be  passed  upon  at  another  hearing.  The  auditor, 
for  reasons  stated  by  him,  disallowed  the  credit 
of  12,313,218.89,  the  appraised  value  of  the 
property  conveyed  to  the  Powelton  Iron  Com- 
pany, and  surcharged  the  assignee  with  this 
amount,  to  be  finally  adjudicated,  however,  on 
settlement  of  final  account. 

As  to  the  sale  of  lease  of  Sterling  No.  i,  the 
auditor  recommended  that  the  contention  as  to 
that  item  stand  over  for  adjudication  in  a  subse- 
quent accounting.  He  further  surcharged  ac- 
countant with  interest  on  balance  of  funds  on 
hand  from  date  of  assignment  to  the  amount  of 
|6oo,  for  the  reason  that  the  money  was  mingled 
with  the  funds  of  the  assignees'  bank,  and  loaned 
indiscriminately  to  customers.  On  a  restatement 
of  the  accoimt,  and  adding  surcharges,  the  bal- 
ance against  accountant  was  I3, 920,029.92.  No 
distribution  was  made  to  creditors  for  the  reason 
that  sufficient  notice  of  audit  had  not  been 
given,  and  therefore  many  claims  may  not  have 
been  proven  and  presented;  and  further,  be- 
cause of  some  doubt  as  to  his  authority  to  distri- 
bute under  the  terms  of  his  appointment.  He 
therefore  awarded  the  balance  to  accountant  to 
be  thereafter  accounted  for.  Are-hearing  on  ex- 
ceptions to  this  report  was  had  before  the  auditor 
before  it  was  filed,  but,  except  in  some  imma- 
terial matters,  he  adhered  to  his  adjudications 
and  filed  his  report,  and  exceptions  were  entered 
by  both  assignee  and  complaining  creditors. 

One  thing  appears  clear,  that  is,  that  so  far  as 
concerned  all  the  real  questions  in  contention 
between  the  assignee  and  the  complaining  credit- 
ors, they  now  were  substantially  before  the 
Court,  with  the  evidence  bearing  on  them. 
There  were  also  two  reports  of  a  competent 
auditor,  of  whose  ability  and  integrity  neither 
party  had  intimated  a  doubt. 

The  litigation  on  the  important  matters  tried 
before  the  auditor,  with  so  much  labor  and  vexa- 
tion to  all  concerned,  and  at  such  large  expense 
to  the  estate  and  creditors,  should  have  been 
stopped  just  at  that  point  by  a  final  judgment 
of  the  Court  below  on  the  exceptions  to  these 
reports.  After  tracking  step  by  step  the  long 
course  of  litigation  which  followed,  it  seems  to 
us  but  little  ^rther  light  was  thrown  on  the  im- 
portant points  in  controversy,  and^the^i}e|don| 
igi  ize     y  g 
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raised  at  the  second  audit  continued  to  the  end 
alipost  the  only  ones  of  merit  in  dispute.  It  is 
not  alone  the  duty  of  Courts  to  decide  disputed 
points,  it  is  also  their  manifest  duty  to  so  control 
the  course  of  procedure  before  them,  that,  con- 
sistent with  fair  hearing,  as  speedily  as  possible, 
there  shall  be  an  end  of  strife  in  final  judgment. 

But,  while  the  exceptions  were  pending  before 
the  auditor  on  the  second  account,  on  June  7, 
1890,  the  Houtzdale  Bank  presented  its  petition 
for  the  removal  of  the  assignee,  and  this  was 
followed  on  January  10,  1891,  by  alike  petition 
by  the  Harrisburg  Bank  and  other  creditors. 
The  petitions  preferred  fifteen  distinct  charges 
of  mismanagement  and  dishonesty  against  the 
assignee ;  all  were  answered  by  a  distinct  denial 
of  record.  On  July  8,  1890,  just  a  month  after 
the  first  petition  for  removal  of  assignee  was 
preferred,  the  second  report  of  the  auditor  was 
presented,  to  which  exceptions  were  filed  by 
both  accountant  and  creditors.  These  excep- 
tions raised  distinctly  the  questions  of  negli- 
gence and  mismanagement.  Unless  the  estate 
was  in  peril  from  the  insolvency  of  the  trustee, 
which  was  not  even  intimated,  it  is  very  clear 
action  on  the  petitions  should  have  been  sus- 
pended to  await  the  event  of  the  judgment  on 
the  exceptions  to  the  auditor's  report ;  but  judi- 
cial action  on  the  reports  was  suspended,  and 
the  new  line  of  litigation,  having  for  its  object 
the  removal  of  the  assignee,  was  taken  up  and 
pursued  for  nearly  two  years,  with  an  acrimony 
seldom  exhibited  in  the  records  of  Courts. 
Thomas  J.  Worrell,  Esq.,  was  appointed  exam- 
iner, and  it  was  directed  that  all  the  testimony 
theretofore  taken  by  the  auditor  be  laid  before 
him.  Afterwards  the  same  gentleman  was  ap- 
pointed master.  In  the  opening  language  of  his 
report  he  says,  "By  the  examiner's  report,  it 
appears  that  the  entire  record  of  the  Powel  as- 
signed estate  in  this  Court,  and  the  proofs  taken 
at  the  several  audits,  shall  be  treated  as  before 
him,  in  order  to  help  him  in  finding  the  facts, 
and  in  forming  his  opinion  upon  the  case.  So 
that  every  paper  filed  in  the  cause  is  now  prac- 
tically before  the  master  for  his  determination, 
and  accordingly  he  proceeds  to  pass  upon  them 
as  directed." 

The  master  then,  in  a  most  elaborate  report, 
proceeds  to  state  his  findings  of  fact  on  the  is- 
sues raised  by  the  petitions  and  answers  for 
removal.  In  the  course  of  the  report  he  under- 
takes to  review,  pass  upon,  and  condemn  some 
of  the  findings  of  fact  and  conclusions  of  law  by 
the  auditor  on  the  first  and  second  accounts. 
He  points  out  where  in  his  judgment  the  auditor 
CQmmitted  grave  errors  in  both  his  facts  and  law. 
During  the  course  of  the  proceedings  before 
him  the  auditor  had  prepared  what  is  termed  an 
**itt^rk)CMtory  report"  for  the  Court;  it  was 


intended  by  the  suggestion  in  this  paper  to  move 
the  Court  to  direct  a  form  of  notice  to  be  given 
creditors  as  to  the  audit.  As  counsel  immedi* 
gtfly  agreed  upon  the  form  of  notice,  this  report 
was  not  presented,  but  is  here  upon  the  record 
as  one  of  the  exhibits  of  the  cause.  While  vin- 
dicating the  integrity,  it  reflects  somewhat 
severely  on  the  business  management  of  the  as- 
signee. The  master  regrets  this  paper  was  not 
withdrawn  and  destroyed  at  the  time  counsel 
agreed  upon  the  form  of  notice,  asit  only  tended 
to  encourage  litigation.  He  says  of  this  paper, 
"It  was  unfortunately  violent  in  its  insinuations, 
and,  as  it  was  soon  shown,  unwarranted  by  the 
facts  of  the  case,  the  improvident  statements  of 
which  had  been  derived  somewhat  from  sources 
beyond  the  regular  course  of  the  audit  .... 
The  proposed  interlocutory  report  was  due  to  a 
misconception  of  matters  of  fact,  and  to  mis- 
taken conclusions  upon  matters  of  suspicion." 
The  master  further  characterizes  the  litigation  as 
experimental ;  speaks  in  a  tone  of  disapproval  of 
the  complaining  creditor  for  calling  the  respon- 
dent and  its  agents  as  witnesses,  and  interrogat- 
ing them  with  a  view  of  discrediting  their 
answers  to  the  petitions.  After  narrating  the 
course  of  management  he  announces  this  conclu- 
sion, "The  masterhas,  without  difficulty,  reached 
the  conclusion  that  the  assignee  has  done  nothing 
to  bring  it  within  the  provisions  of  the  Act  of  June 
14,  1836,  whereby  neglect  or  mismanagement  of 
a  trust  estate  are  declared  to  be  grounds  for  dis- 
missal. It  has  not  been  seriously  contended  at 
the  argument,  that  any  offence  greater  than 
neglect  and  mismanagement  could  be  charged. 
The  proof  is  overwhelming,  that  an  extraordinary 
degree  of  care  and  conscientious  and  remarkable 
skill  in  management  are  to  be  ascribed  to  the 
assignee.**  He  then  recommends  that  the  peti- 
tions be  dismissed  at  the  costs  of  the  petitioners. 

The  decree  suggested  by  the  master  was  adop- 
ted by  the  Court.  The  material  exceptions  by 
the  assignee  to  the  report  of  the  auditor  on  the 
second  account,  were  sustained,  and  the  report 
set  aside,  and  the  second  account  confirmed  ab- 
solutely. From  the  different  formal  orders  of 
the  Court  below,  the  Houtzdale  Bank  takes  no 
less  than  twelve  appeals.  All  the  questions 
raised  by  them  are  embraced  in,  and  can  be  con- 
sidered, in  disposing  of  the  decree  overruling 
exceptions  to  the  auditor's  report,  and  confirm- 
ing absolutely  the  first  and  second  accounts, 
which  is  appeal  No.  12 ;  and  from  the  decree 
overruling  exceptions  to  the  report  of  the  mas- 
ter, and  dismissing  the  petitions  for  the  removal 
of  the  assignee,  which  is  appeal  No.  11. 

The  petitions  for  removal  were  presented  un- 
der the  nth  section  of  the  Act  of  14th  of  June, 
1836,  which  enacts  that:  "Whenever  it  shall 
be  made  to  appear  in  a  Court  of  Conponoi^  Pleas 
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having  jarisdiction  ....  that  such  assignee  or 
trustee  is  wasting,  neglecting  or  mismanaging 
the  trust  estate  ....  it  shall  be  lawful  for  such 
Court  to  issue  a  citation  to  such  assignee  or  trus- 
tee to  appear  before  the  Court  at  a  time  to  be 
therein  named,  to  show  cause  why  he  should  not 
be  dismissed  from  his  trust.  On  the  return  of 
such  citation,  the  Court  may  require  such  secur- 
ity, or  such  other  and  further  security,  from  such 
assignee  or  trustee  as  they  may  think  reasonable, 
or  may  proceed  at  once  to  dismiss  such  assignee 
or  trustee  from  the  trust." 

Under  this  Act,  the  petitions  of  these  app)el- 
lants  for  the  discharge  of  the  assignee  were  pre- 
sented. This  was  after  two  accounts  had  been 
filed  by  the  assignee.  Then  followed,  on  Janu- 
ary 10,  1891,  petitions  by  other  creditors  for  the 
discharge.  As  before  noticed,  in  the  meantime, 
the  two  accounts  by  the  assignee,  to  which  ex- 
ceptions were  filed,  had  been  referred  to  £. 
Spencer  Miller,  Esq.,  as  auditor,  for  adjudica- 
tion; he  had  made  two  reports ;  in  the  last  one, 
had  surcharged  the  assigneewith  |2y3i3>2i8.89, 
and  exceptions  were  filed  to  this  report,  which 
were  pending  when,  on  January  24,  1891, 
Thomas  J.  Worrell,  Esq.,  was  appointed  as  ex- 
aminer to  take  testimony.  By  an  order  of  the 
Court,  made  the  same  day,  all  the  testimony  and 
exhibits  produced  before  the  auditor,  were  di- 
rected to  be  treated  as  evidence  before  the  ex- 
aminer. Then,  afterwards,  the  examiner  is  ap- 
pointed master,  and,  as  such,  passes  on  all  the 
evidence,  and  reviews  the  findings  of  the  auditor. 

The  creditors  had  averred  against  the  assignee, 
illegal  payments  of  the  trust  money  to  itself; 
concealment  of  the  true  value  of  the  assets; 
favoritism  towards  the  assignors  in  employing 
them  at  large  salaries;  excessive  charges  for  com- 
missions and  counsel  fees;  reckless  sales  at 
grossly  inadequate  prices,  of  portions  of  the  as- 
sets, and  other  charges.  Whether  the  evidence 
sustained  all,  or  any  one  of  these  averments,  was 
solely  for  the  Court  to  determine  from  an  im- 
partial consideration  of  it.  We  are  very  decided 
in  our  opinion,  that,  under  the  Act,  the  duty  of 
consideration  of  the  testimony,  and  the  forma- 
tion of  opinion  upon  it,  cannot  be  delegated  by 
the  Court  to  any  appointee.  It  is,  doubtless, 
within  the  power  of  the  Court,  and  properly  so, 
to  appoint  an  examiner  to  reduce  to  writing  the 
evidence  offered  in  support  of  the  petition,  that 
it  may  be  presented  in  an  orderly  form  for  the 
consideration  of  the  Judge  who  passes  upon  it ; 
but  the  right  to  act  through  another,  by  appoint- 
ment, extends  no  further.  The  petitioning  credi- 
tor, then,  has  the  right  to  the  best  judgment  of 
the  Court  on  his  proofs,  uninfluenced  by  the 
opinion  of  any  other  person  on  the  same  proofs. 
Here,  the  gentleman  appointed  master,  passes 
on  the  evidence  touching  every  averment ;  dis- 


cusses its  relevancy  and  significance,  and  in  no 
doubtful  terms  gives  his  opinion  as  to  the  truth 
or  falsity  of  the  charges.  He  may  have  been  a 
very  capable  officer,  and  in  every  respect  fitted 
to  exercise  the  judicial  function  attempted  to  be 
conferred  upon  him,  but  his  opinion  is  not  what 
these  appellants  had  the  right,  under  the  law,  to 
ask  on  their  complaint.  It  is  the  opinion  of  an 
officer  wholly  unknown  to  the  law,  which  has 
prompted  and  framed  the  judgment. 

Nor  does  the  fact,  that  the  evidence  on  which 
the  opinion  of  the  master  was  based,  was  after- 
wards submitted  to  the  scrutiny  of  the  Court, 
help  the  master.  This  evidence  went  before  the 
Court,  accompanied  by  inferences,  argument 
and  a  judgment  as  to  the  fact,  by  one  who  stood 
as  a  disinterested  officer.  Necessarily,  from  the 
very  composition  of  the  human  mind,  the  ten- 
dency is,  to  give  weight  to  the  opinion  which 
comes  before  us  as  the  result  of  an  impartial  and 
disinterested  deliberation.  The  petitioners*  case 
was  prejudged  before  it  reached  the  Court, 
which  alone,  under  the  statute,  had  the  duty  of 
determining  whether  the  complaint  was  well 
founded.  It  was  error,  to  ask  the  opinion  of  a 
master  on  a  matter  which  was  solely  for  the  opin- 
ion of  the  Court  on  the  facts ;  to  invite  another 
to  suggest  a  judicial  decree,  which  the  law,  in 
effect,  declared  must  originate  in  the  mind  of 
the  Court.  As  the  master  had  no  authority  to 
tell  the  Court  what  to  do  in  reference  to  the  dis- 
charge of  the  assignee,  much  less  had  he  power 
to  review  the  findings  and  conclusions  of  the 
auditor,  then  pending  for  consideration  in  Court. 
Therefore,  we  eliminate  and  put  to  one  side  his 
opinions,  and  take  the  facts  bearing  on  the  issue 
raised  by  the  petition  and  answers.  As  to  the 
auditor's  report,  and  exceptions  thereto,  they 
must  stand  on  the  facts  developed  at  the  audit, 
and  be  adjudicated  accordingly. 

The  prominent  fact,  and  the  one  which,  with- 
out doubt,  suggested  and  to  a  great  extent  stim- 
ulated this  litigation,  is  the  gross  disparity  be- 
tween the  assets  when  converted,  and  their  ap- 
praised value.  The  appraisement  of  the  prop- 
erty passing  into  the  hands  of  the  assignee,  was 
greatly  in  excess  of  any  probable  r^ization. 
The  amount  of  the  inventory  was  14,311,579.15; 
the  actual  indebtedness  approached  1 1,700,000, 
made  up  of  liens,  by  mortgage,  judgment  and  me- 
chanics' liens,  about  1 700,000,  and  unsecured 
debts  of  nearly  1 1,000,000.  As  indicating  how 
unreliable  was  thisappraisement,  as  a  basis  of  value 
for  payment  of  debts,  we  note  the  Sterling  No.  i:— 
Appraised  value,  ^496,495. 23 

Selling  price,  ^50,000.00. 

Ramey  lease,  appraised  value,  268,998.05 

Surrendered    to   discharge  a 

debt  of  16,000.00. 

166,000.00    $7^5A93'^ 
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These  two  properties  had  been  disposed  of  be- 
fore the  second  account  was  filed,  and  not  two 
years  after  the  assignment,  for  less  than  9  per 
cent,  of  their  appraised  value,  a  loss  of  about  91 
per  cent.  The  blast  furnaces  and  all  the  coal 
and  ore  lands  appurtenant,  with  improvements, 
were  valued  by  the  appraisers  at  12,313,218.19; 
they  were  transferred  to  the  Powelton  Iron  Com- 
pany for  1900,000,  a  little  over  40  per  cent,  of 
the  appraised  value,  a  loss  of  about  60  per  cent. 
Yet  Uie  evidence  shows  Sterling  No.  i  was  sold 
for  the  best  price  that  could  be  got  for  it,  and 
that  the  surrender  of  the  Ramey  lease,  under 
the  circumstances,  was  wise ;  the  assignee  could 
not  operate,  indefinitely,  a  coal  mine  j  the  min- 
imum royalty  to  be  paid  was  fast  piling  up  a 
debt.  The  mismanagement,  was  not  in  a  reck- 
less conversion  of  the  assets  at  wholly  inadequate 
prices;  it  was  in  a  reckless  appraisement  of 
them,  by  appointees  of  the  Court,  at  prices, 
which  no  assignee,  under  a  lawful  management 
of  the  property,  could  obtain  for  them. 

The  appraisers  were  reputable  gentlemen ;  one 
was  an  iron  manufacturer,  having  experience 
and  knowledge  of  iron  properties ;  two  of  them 
were  practical  coal  operators,  and  besides,  for 
years  before  the  assignment,  one  of  them  had 
special  knowledge  of  the  assigned  cokl  lands. 
The  competency  of  the  appraisers,  from  every- 
thing that  could  be  known  of  them,  when  ap- 
pointed, was  beyond  question.  But,  now  notice 
from  the  testimony  of  Mr.  McHugh,  a  coal  op- 
erator for  forty  years,  on  what  a  radically  wrong 
basis  they  proceeded  to  make  their  valuation  of 
assets,  which  clamorous  creditors  were  demand- 
ing should  be  turned  into  money  and  appropri- 
ated in  payment  of  more  than  one  and  a  half 
million  dollars  of  debt.  He  testifies:  "We 
met  at  Saxton,  and  organized  there,  and  con 
fcrred  together  as  to  the  basis  upon  which  this 
appraisement  should  be  made,  and  we  con- 
cluded that  it  should  be  made  upon  a  practical 
basis ;  that  is,  upon  the  basis  that  the  business 
should  be  conducted  uninterruptedly,  and  under 
skillful  management,  and  all  to  be  made  out  of 

it  that  such  management  could  produce 

That  was  the  method  we  settled  on  to  make 
those  appraisements."  Further  on.  he  says,  in 
substance,  that  he  did  not  think  the  properties 
would  have  brought  anything  like  the  appraise- 
ment at  a  sale,  but  the  valuation  made,  was  on 
the  assumption  that  the  creditors  would  take 
and  operate  the  properties  until  their  debts  were 
paid  Mr.  Coit,  in  his  testimony  as  to  the  iron 
property,  after  speaking  of  the  special  advantages 
of  the  plant  says :  **We  valued  it  as  an  active 
plant  in  operation ;  not  as  a  dull,  dried-up,  dead 
thing,  but  as  a  thing  that  was  going,  that  was 
capable  at  that  time  of  making  money." 

A  man  of  ordinary  observation,  it  seems  to 


us,  would  have  no  difficulty  in  discerning  the 
cause  of  the  great  disparity  between  the  amount 
realized  by  a  sale,  soon  after  the  appraisement, 
and  this  sort  of  ''practical**  value  thus  put  upon 
the  property  by  the  appraisers.  Take  the  Ster- 
ling Mine  ;  the  lease  stipulated  that  ten,  cents  per 
ton  royalty  was  to  be  paid  to  Long,  the  owner, 
for  each  ton  of  coal  mined ;  the  coal  seam  being 
about  five  feet  in  height,  yielded  about  5,000 
tons  to  the  acre ;  the  appraisers  estimated  a  rea- 
sonable profit  on  each  ton  to  the  operator  of  ten 
cents;  this  made  a  profit  of  I500  per  acre  when 
the  coal  was  mined ;  the  coal  yet  in  the  tract, 
was,  therefore,  valued  at  I500  per  acre.  It  docs 
not  seem  to  have  occurred  to  the  appraisers,  that 
any  one  purchasing  on  that  valuation,  after  years 
of  business  management  and  risk,  would  only  get 
back  what  he  had  paid  ;  and  unless  he  made  in 
profit  the  interest  on  his  investment,  would  be  a 
heavy  loser.  The  fact  is,  the  value  of  the  coal 
in  place,  ten  cents  per  ton,  was  to  be  paid  to 
Long,  the  owner,  as  it  was  mined ;  to  mine  it 
was  a  business  venture  running  through  future 
years,  and  depending  for  its  success  on  many 
contingencies.  It  might  or  might  not  yield  a 
profit.  To  enter  upon  this  venture,  required  an 
investment  of  coital  in  rails,  tipples,  engines, 
mules,  and  other  mine  equipment  at  that  partic- 
ular point,  a  large  part  of  which  would  be  prac- 
tically valueless,  when  the  coal  was  mined. 
The  value  of  this  equipment,  at  that  time  for  the 
purpose  of  mining  out  what  remained  in  that 
coal  tract,  was  the  reasonable  value  of  Sterling 
No.  I.  It  brought,  at  a  sale  entirely  fair  and 
open,  150,000;  and,  so  far  as  the  evidence 
shows,  that  was  about  all  it  was  worth. 

The  value  of  the  iron  property  was  ascer- 
tained by  the  same  unreliable  estimate ;  that  is, 
what  net  profit  by  skillful  management  might  be 
made  ?  The  principal  sum  on  which  that  profit 
was  a  fair  percentage  was  adopted  as  the  ap- 
praised value.  As  an  illustration,  presumably, 
a  blast  furnace,  with  the  capacity  of  those  trans- 
ferred to  the  Powelton  Iron  Company,  with  all 
the  ore,  coal  and  limestone  in  proximity  to  and 
part  of  the  furnace  property,  ought  to  make  500 
tons  of  pig  metal  per  week,  which  ought  to  yield 
a  profit  of  $2  per  ton,  or  1 1,000  profit  per  week, 
or  150,000  per  year,  and  with  two  furnaces, 
1 100,000  per  year,  or  5  per  cent,  on  |2,ooo,- 
000 ;  therefore,  the  value  of  the  plant,  with  some 
additional  advantages,  was  over  ^2,000,000. 
Where  the  purchaser,  who  put  in  his  ^2,000,- 
000,  was  to  get  his  profit,  we  cannot  conjecture. 
Clearly,  having  paid  ^2,000,000,  if  the  money 
was  worth  5  percent.,  he  would  just  keep  whole. 
Yet  the  appraisers  seem  to  have  assumed,  that 
sane  men  would  invest  |2, 000,000  in  an  iron 
manufacturing  enterprise,  take  all  the  risks  inci- 
dent to  that  business  in  the  hope  of  making  5 
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per  cent,  profit,  when  the  money  was  worth  that 
much  in  other  investments,  where  other  men  took 
all  the  risks.  As  was  to  be  expected,  there  was 
no  rush  of  purchasers,  nor  any  purchaser  at  that 
figure. 

If  Robert  Hare  Powel,  with  his  exceptional 
business  energy  and  activity,  had  survived  for 
many  years,  and  no  unlooked-for  business  disas- 
ter had  overtaken  him,  having  already  a  large 
amount  of  money  invested,  it  is  possible  he 
might  have  added  to  his  estate  a  sum  approxi- 
mating the  values  put  upon  those  properties  by 
the  appraisers.  But,  taking  the  circumstances 
as  they  existed  when  the  appraisement  was  made, 
they  were  wholly  unwarranted.  The  assignors 
were  sanguine  young  men,  with  but  little  exper- 
ience ;  they  took  a  most  hopeful  view  of  the  con- 
dition of  affairs.  What  to  other  men,  of  more 
experience,  seemed  a  barely  possible  value,  un- 
der the  most  propitious  circumstances,  to  the 
assignors  was  a  value  certain  under  the  then  ex- 
isting circumstances.  And,  they  seem  to  have 
impressed  their  views  on  the  appraisers  and 
creditors,  and  possibly  to  some  extent  at  first,  on 
the  assignee.  This  is  the  utmost  proven  by  the 
evidence,  as  to  a  fraudulent  over- valuation. 
There  is  nothing  to  show  the  assignee  was  in- 
tentionally a  party  to  this  valuation,  or  even 
knew  how  erroneous  it  was,  until  months  after 
it  was  filed.  Many  of  the  creditors,  among  them 
this  appellant,  were  familiar  with  some  of  these 
properties,  if  not  all  of  them,  and  knew  the  values 
put  on  them  were  purely  fanciful,  yet  filed  no 
exceptions.  As  the  assignees  were  guilty  of  no 
mismanagement  in  accepting  what  they  were 
actually  worth,  in  this  particular,  the  averments 
in  the  petitions  are  not  sustained. 

Nor  do  we  find  anything  in  the  evidence  in 
the  other  averments,  which  would  warrant  the 
Court  in  removing  the  assignee  from  the  trust. 
Irr^^larities,  which  we  will  notice  in  consider- 
ing the  exceptions  to  the  auditor's  report,  there 
were,  but  nothing  which  calls  for  anything  more 
than  surcharge,  if  not  made  clear  on  settlement 
of  the  final  account. 

That  part  of  the  decree  imposing  the  costs 
upon  the  petitioners,  is  not  justified  by  the  facts. 
The  findings  of  the  auditor  in  his  second  report, 
and  in  the  interlocutory  report,  were  sufficient 
grounds  on  which  to  base  the  petitions.  And 
although,  on  a  consideration  of  the  whole  evi- 
dence, the  weight  of  it  is  in  favor  of  the  respon- 
dent, the  litigation  cannot  be  properly  termed, 
causeless. 

As  to  the  complaint  of  the  conduct  of  the 
master,  in  receiving  part  of  his  fee  from  the  as 
signee  before  his  report  was  filed,  there  is  no 
evidence  that  this  was  other  than  an  indiscre- 
tion. That  an  auditor  or  master  should  wait  un- 
til the  end  of  a  prolonged  litigation  like  this,  be- 


fore receiving  any  part  of  his  compensation  is 
unreasonable ;  that  he  should  receive  any  part 
of  it  from  one  of  the  parties  without  the  know- 
ledge of  the  other,  or  of  the  Court,  is,  to  use  the 
mildest  term,  unseemly.  If  he  has  devoted  his 
time  for  months  to  his  duty,  and  the  end  is  not 
in  sight,  as  here,  he  has  a*  right  to  ask  a  diree- 
tion  of  the  Court  for  immediate  payment  of  a 
proportionate  part,  and  then  such  order  can  be 
made  as  to  the  Court  seems  proper.  But  if  this, 
clearly  the  better  way,  be  not  followed,  then  the 
payment  should  be  made  with  knowledge  of  and 
by  consent  of  counsel  for  parties  interested. 

The  course  pursued  here,  by  the  master,  was 
exactly  that  sort  of  indiscretion  which  invited 
upon  him  the  grave  imputation  put  of  record  in 
the  exception  of  the  appellant.  A  master  ought 
to  be  honest,  as  we  believe  the  master  here  was  ; 
but  he  ought,  also,  to  appear  to  be  honest. 

Therefore,  we  find  as  a  fact,  the  material 
averments  of  the  petitions  are  not  sustained,  but 
that  they  were  not  groundless.  The  decree  dis- 
missing them  is  sustained;  so  much  of  it  as  im- 
poses the  costs  upon  the  petitioners  is  reversed, 
and  it  is  directed  the  costs  to  be  paid  out  of  the 
assigned  estate. 

As  to  the  examiner  and  master's  fee,  |5,ooo, 
we  think  the  charge  excessive.  A  very  large 
part  of  the  testimony  had  been  taken  before  the 
auditor  and  typewritten  ;  this  had  to  be  read  and 
considered ;  the  time  consumed  in  taking  addi- 
tional testimony,  and  in  making  up  the  report, 
warrants  no  such  charge  as  this.  One-half  this 
sum,  or  ^2,500,  we  determine  to  be  a  reason- 
able compensation,  and  that  is  the  sum  directed 
to  be  allowed  him. 

This  brings  us  to  a  consideration  of  the  ap- 
peals from  the  decree  overruling  the  exceptions 
to  the  second  report  of  the  auditor. 

The  principal  subject  of  contention,  as  to  the 
auditor's  second  report,  is  his  surcharge  of  the 
assignee  with  the  appraised  value  of  the  iron 
property,  ^2,313,318.89,  conveyed  by  the  assig- 
nee to  the  Powelton  Iron  Company.  This  com- 
pany  was  a  corporation  formed  by  the  creditors 
for  the  express  purpose  of  taking  a  conveyance 
of  this  portion  of  the  assets.  The  creditors  were 
the  subscribers  for  the  stock ;  by  the  operation 
of  the  plant,  they  expected  to  make  the  stock 
valuable,  and  thus  realize  a  part  of  their  debts 
against  the  assigned  estate.  The  consideration 
was  1900,000,  subject  to  mortgages  and  liens ; 
and  in  addition,  the  assignee  paid  to  the  com- 
pany 1 100,000  in  cash,  which  was  intended  to 
be  a  working  capital.  The  Powelton  Iron  Com- 
pany gave  to  the  assignee  a  receipt  and  discharge 
of  all  further  liability  in  respect  of  the  matter. 
The  operation  turned  out  disastrously  for  the 
creditors.  This,  itself,  can  give  the  creditors  no 
ground  of  complaint  against  the  assignee.     Be- 
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fore  buying  the  property,  they  met  together,  dis- 
cussed its  value,  and  capabilities;  weighed  all 
the  advantages  and  disadvantages  of  the  proposed 
corporation ;  then  signed  the  creditor's  agree- 
ment to  take  a  conveyance  of  it ;  accepted  the 
^100,000  in  cash  from  the  assignee,  and  launched 
their  enterprise.  In  a  few  months,  under  their 
management,  the  scheme  utterly  failed.  Why 
should  these  creditors,  or  any  of  them,  seek  to 
surcharge  the  assignee  with  more  than  twice  the 
agreed  value  of  a  property,  which  their  own 
management  had  demonstrated  they  had  paid 
too  much  for  ?  *  They  were  not  children  or  lun- 
atics, for  whom  the  law  provides  guardians  as 
protectors  against  improvident  bargains;  they 
were  grown  men,  of  large  business  experience ; 
they  had  ample  opportunity  of  knowledge  con- 
cerning the  subject  of  the  contract;  tnost  of 
them  knew  as  much,  some  of  them  more,  about 
the  property,  than  the  assignee  did.  Unless 
there  can  be  some  evidence  of  fraud  or  over- 
reaching upon  the  part  of  the  assignee,  or  there 
be  some  settled  rule  of  law  in  the  administration 
of  such  a  trust  as  .this  one,  violated,  a  Court  of 
Equity  will  be  slow  to  visit  such  a  penalty  on  a 
trustee.  The  auditor  finds :  i.  That  by  the  third 
paragraph  of  the  creditor's  agreement,  it  was  not 
to  go  into  effect  until  all  the  creditors  had  signed 
it;  2.  That  all  had  not  signed  it;  3.  That  the 
confirmation  of  the  first  account  was  not  an  ad- 
judication of  this  question ;  4.  That  appellants 
had  done  nothing  which  estopped  them  from 
raising  any  legal  objection  at  the  audit  of  the 
second  account. 

As  facts,  we  find,  from  the  decided  weight  of 
the  evidence,  that  all  the  known  creditors,  ex- 
cept those  of  I350  or  less,  who  were  to  be  paid 
in  cash,  did  sign  the  agreement,  except  the  First 
National  Bank  of  Huntingdon.  And,  as  to  this 
creditor,  we  find  its  claim  was  represented  by  a 
third  party,  who  professed  to  own  it ;  that  this 
was  known  to  the  bank,  and  that  it  purposely 
refrained  from  making  its  ownership  known, 
that  it  might  afterwards  assert  its  debt  indepen- 
dent of  the  other  creditors,  and  thus  compel 
payment.  It  thus  kept  silent  when  it  ought  to 
have  spoken,  and  therefore,  will  not  be  heard 
now.  It  further  appears,  that  the  Houtzdale 
Bank  was  represented  by  counsel,  at  the  first  audit, 
who  knew  of  the  report  of  the  auditor,  and  its 
filing ;  that  this  report,  afiier  exceptions  were  filed, 
was  confirmed  absolutely,  and  thus,  by  a  final 
decree  of  the  Court,  this  credit  was  allowed ; 
that  Mr.  Brisbin,  one  of  the  partners  acting  for 
the  bank,  took  part  in  the  meetings  of  the  cred- 
itors leading  up  to  the  transfer  of  the  property, 
and  knew  of  the  payment  of  the  |ioo,ooo  by 
the  assignee  to  the  company. 

As  we  have  already  noticed,  in  the  first 
account,  this  transfer  was  distinctly  identified  by 


accountant,  in  the  first  auditor's  report,  it  was 
the  subject  of  consideration  and  adjudication. 
The  auditor  was  asked  in  the  interest  of  all  con- 
cerned, to  make  specific  findings  as  to  this  pro- 
perty, and  sa)rs :  **  It  has  been  brought  to  the 
attention  of  the  auditor,  that  the  transfer  to  the 
Powelton  Iron  Company  by  the  assignees  of  the 
property  agreed  upon  as  aforesaid,  has  been 
effected  several  months  prior  to  the  filing  of  this 
report.  The  payment  of  ^100,000  to  the  com- 
pany appears  on  the  assignee's  account  filed. 
The  auditor  finds  that  these  transfers  are  abso- 
lute, save  as  limited  by  the  terms  of  the  credit- 
ors' agreement  referred  to.  In  the  ownership 
of  the  company,  these  assets  will  continue  free 
from  the  trust  of  the  assignment,  from  all  claims 
of  creditors,  save  under  the  agreement  reported 
herewith,  and  subject  only  to  the  mortgage 
held  by  the  secured  creditors,  and  such  other 
liens  of  record  as  may  exist,  and  to  the  stipu- 
lations of  said  assignment.  Should  any  other 
creditor,  hereafter  make  themselves  known,  they 
must  have  recourse  to  a  later  fund  in  the 
hands  of  the  assignee,  or  to  the  assignors.  There 
is  no  need  that  these  facts  be  expressly  found  by 
the  auditor,  because  the  directors  of  the  Powel- 
ton Iron  Company  should  know  to  whom  they 
are  accountable  for  their  administration  of  the 
corporate  property." 

Certainly,  a  question  thus  passed  upon  by  the 
auditor,  and  then  settled  by  a  final  decree  of 
confirmation  by  the  Court,  with  all  the  attend- 
ing circumstances  of  notice  and  hearing  to  ap- 
pellants, ought  not  to  be  disturbed  without 
imperative  reasons. 

As  to  some  of  the  creditors  acting  in  a  fiduci- 
ary capacity,  having  no  authority  to  join  in  such 
an  agreement,  the  appellant  is  not  in  a  position 
to  raise  that  question.  The  trustee  and  his  ces* 
tut  que  trusts  will  be  heard  at  the  proper  time, 
when  it  is  raised  between  them.  Those  direcdy 
interested  are  not  now  before  us. 

But  whatever  might  have  been  appellants' 
right  at  an  earlier  stage,  it  is  too  late  to  challenge 
the  validity  of  this  transfer  after  his  apparent 
acquiescence  in  the  first  report.  The  material 
facts  were  then  known  to  him,  or  might,  with 
reasonable  diligence,  have  been  known.  As  is 
said  in  Randolph  p.  Quidnick Co.,  135  U.S.  R. 
457,  in  a  case  involving  a  somewhat  similar 
arrangement  by  the  creditors  of  the  insolvent 
Sprague  estate :  *'  We  do  not  feel  called  upon  to 
decide  as  a  question  of  absolute  law,  whether 
the  conveyance  was  or  was  not  valid  beyond 
challenge.  It  is  enough  for  the  purposes  of  this 
case,  that  it  was  with  the  general  acquiescence 
of  the  creditors,  and  that  its  purpose  was  equality 
between  them.  If  they  were  not  satisfied  with 
the  legality  and  equity  of  the  proceedings,  they 
should  have  antagonized  them  sooner.    Eqnity 
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loves  equality  3  and  if  they  did  not  believe  that 
these  proceedings  were  legal  and  equitable, 
they  should  promptly  have  invoked  the  aid  of  a 
bai:Jmipt  Court,  or  made  their  assertion  of  legal 
right.  They  might  not  equitably  wait  the  out- 
come of  the  proceedings,  expecting  to  approve 
if  they  worked  out  full  payment  of  all  creditors, 
and  ready  to  attack  if  the  scheme  proved  a  fail- 
ure." 

To  the-  same  effect  are  Guiterman  v.  Landis, 
I  Weskly  Notes  622,  and  Boyd  v.  Smith,  128 
Pa.  205. 

The  appellants'  3d,  5th,  6th,  7th,  and  9th 
assignments  of  error,  all  relate  to  and  depend 
upon  the  validity  of  the  transfer  of  the  Furnace 
Plant  to  the  Fowelton  Iron  Company,  and  are 
therefore  overruled. 

As  to  the  8th  assignment,  that  is  overruled  to 
this  extent:  It  appears  that  .Coal  Seam  B.,  an 
underlying,  undeveloped  seam  of  Sterling  No.  i, 
did  not  pass  to  the  purchaser  of  the  lease  and 
equipment  of  the  upper  seam,  but  that  it  remains 
an  unconverted  asset.  Let  the  assignee  account 
for  this  in  a  future  account.  It  is  not  discharged 
from  accountability  by  the  fact  that  the  whole 
property  is  one  item  in  the  inventory.  The  sale 
severs  that  item.  A  part  is  now  sold  and  account- 
ed for ;  a  part  remains  unsold,  and  to  be  account- 
ed for. 

The  Ramey  lease  was  properly  disposed  of 
and  accounted  for,  and  therefore  the  12th  as- 
signment is  overruled. 

As  to  the  13th,  the  decided  weight  of  the  evi- 
dence shows,  that  Mr.  Crawford  was  of  counsel 
for  appellant  at  the  first  audit,  with  his,  appel- 
lant's, knowledge  and  consent,  and  as  counsel, 
had  due  notice  of  the  filing  of  the  report 

What  we  have  said,  generally,  as  to  the  effect 
of  the  decrees  of  confirmation,  necessarily  dis- 
poses of  the  4th,  loth,  nth,  and  14th  assign- 
ments of  error;  they  are  overruled. 

This  leaves  the  parties  in  this  attitude :  the 
assignee,  in  its  second  account,  claimed  a  credit 
for  162,586.06,  because,  in  its  first  account, 
credit  for  that  amount  for  commissions  and 
counsel  fees,  in  excess  of  cash  on  hand,  had  been 
taken.  By  this  very  act,  the  accountant,  in 
effect,  admitted  there  had  not  been  a  final  adju- 
dication of  it ;  that  the  payment  had  not  been  in 
fact  executed  a3  represented  in  the  first  account. 
The  auditor  concludes,  that  to  the  amount  of 
132,586.06,  this  credit  ''must  be  regarded  as 
unadjudged."  We  concur  with  him  in  this  con- 
elusion,  and  sustain  the  ist  and  2d  assignments 
of  error. 

The  decree  of  the  Court  sustaining  exceptions 
of  assignee  to  second  report  of  the  auditor  in 
this  particular  is  reversed.  And  this  is  the  only 
question  remaining  open  to  further  litigation,  as 
to  items  embmced  in  the  two  accounts  filed ; 


and  as  this  claim  of  credit  is  not  yet  res  adjudt* 
cata^  it  is  the  duty  of  the  Court  below  to  appoint 
an  auditor  to  pass  upon  the  legality  and  reason- 
ableness of  the  charges  of  the  assignee  for  coun- 
sel fees  and  commissions,  and  to  distribute  any 
balance  in  hands  of  assignee.  This  reasonable- 
ness is  to  be  determined  from  proper  proof  ad- 
duced before  him.  That  ought  not  to  be  fixed 
on  the  large  appraised  value  of  the  assigned 
estate,  without  regard  to  its  real  value.  True, 
the  extent  of  responsibility  is  an  element  in 
arriving  at  what  is  a  reasonable  charge.  But 
there  are  to-day  millions  of  stocks  and  bonds 
not  worth  five  cents  on  the  dollar ;  an  assign- 
ment of  such  assets  involves  very  little  responsi- 
bility on  part  of  the  trustee,  and  it  would  be 
unjust  to  creditors  to  measure  compensation  by 
the  nominal  value.  Nor,  is  the  assignee  entitled 
to  double  compensation  in  any  case ;  if  duties 
usually  performed  by  an  assignee  personally, 
have  been  delegated  to  lawyers  and  agents,  and 
compensation  has  been  allowed  for  their  serv- 
ices, it  cannot  again  charge  for  such  service,  as 
if  rendered  by  itself.  It  is  the  duty  of  the 
Courts  in  every  trust  account,  to  rigidly  scrutin- 
ize all  charges  for  compensation,  and  to  prevent 
the  depletion  of  trust  funds  from  excessive 
charges  by  either  trustees  or  counsel. 

All  creditors'  claims  on  the  fund,  in  a  sense,  ^ 
are  antagonistic  to  the  trustees.  It  is  his  duty  to 
see  that  they  are  properly  proven,  and  to  resist 
payment  of  all  unfounded  demands.  He  should 
not  be  represented  by  counsel  who  have  adverse 
claims. 

As  to  the  complaints  put  on  record  here,  against 
the  learned  Judge  of  the  Court  below,  we  can 
discover  nothing  to  warrant  them,  in  the  evi- 
dence before  us. 

The  character  of  the  litigation  and  the  temper 
of  counsel  may  exhaust  even  the  patience  of  a 
Judge,  as  they  possibly  did  here.  The  Court 
had  other  cases  to  try,  and  other  suitors  anxious 
for  a  hearing ;  this  probably  did  not  occur  to 
counsel  for  appellant,  and  therefore,  he  attri- 
butes the  adverse  judgment  to  a  neglect  to  fully 
hear,  rather  than  to  a  weakness  of  his  cause  in 
the  several  important  particulars  we  have 
noticed. 

The  record  is  remitted  to  the  Court  below,  to 
be  proceeded  in  to  final  decree  in  accordance 
with  this  opinion;  the  record  costs  of  these 
appeals  to  be  paid  out  of  the  fund.     w.  d.  n. 


Jan.  '93,  330.  January  22,  1894. 

In  re  Assigned  Estates  of  Robert  Hare 
Powel  &  Co.  and  Robert  Hare  Powel's 
Sons  &  Co. 

Appeals  of  Southwestern   National  Bank  of 
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Philadelphia,  Importers'  and  Traders*  National 
Bank  of  New  York,  Brisbin  etal,,  lately  trading 
as  the  Houtzdale  Bank,  the  Central  Banking 
Co.  of  Mount  Union,  Pa.,  First  National  Bank 
of  Bellefonte,  The  Curwensville  Bank,  Irwin  & 
Stewart,  D.  D.  Morrell,  Atlantic  City  National 
Bank,  and  Farmers*  and  Mechanics*  National 
Bank  of  Woodbury,  New  Jersey. 

October  i,  1894.  Dean,  J.  All  the  ques- 
tions raised  by  this  appeal  have  been  passed 
upon  in  the  appeal  of  the  Houtzdale  Bank  from 
the  same  decrees,  opinion  filed  this  day.  The  rec- 
ord is  therefore  remitted  to  the  Court  below  to  be 
proceeded  in  to  final  decree  in  accordance  with 
that  opinion,  the  record  costs  of  this  appeal  to 
be  paid  out  of  fund  in  hands  of  assignee. 

w.  D.  N. 


Jan.  *94,  348.  May  16  and  17,  1894. 

Stevens's  Estate. 

Appeal  of  Thaddeus  J.  B.  Stevens  and 
others. 

IVill-^  Contingent  bequest. 

The  testator  by  his  will  left  to  his  nephew  a  life  estate 
in  certain  property,  and,  upon  certain  conditions  precedent, 
to  be  performed  by  the  nephew,  the  fee,  and  added,  in 
case  the  life  estate  should  expire  before  the  legatee  had 
entitled  himself  to  the  fee,  <*then  I  dispose  of  whatever 
shall  remain  as  follows:  If  the  aggregate  sum  shall 
amonnt  to  ^50,000,  without  which  no  fnither  disposition 
thereof  can  be  made,  I  give  it  to  my  trustees  to  erect,  es- 
tablish and  endow  a  house  of  refuge."  The  nephew 
died  before  fulfilling  the  condition  and  at  that  time  the  es- 
tate did  not  amount  to  ^50,000  : 

Heidf  the  effect  of  the  parenthetical  requirement  that 
the  estate  should  amount  to  ^50,000  was  not  to  make  the 
bequest  for  the  charity  contingent  upon  the  estate's  amount- 
ing to  ^50,000  on  the  death  of  the  life  tenant,  but  merely 
to  prevent  the  erection  of  a  house  of  refuge  until  the  es- 
tate equalled  the  said  sum. 

Appeal  of  Thaddeus  J.  B.  Stevens  and  others 
from  the  decree  of  the  Orphans*  Court  of  Lan- 
caster County,  confirming  the  report  of  auditors 
upon  the  account  of  the  surviving  executor  of 
TTiaddeus  Stevens,  deceased. 

Thaddeus  Stevens  died  in  1868,  leaving  a  will 
which  contained,  inter  alia^  after  other  legacies 
the  following : 

*'I  give  to  my  nephew,  Capt.  Thaddeus  Ste- 
vens, now  at  Caledonia,  my  gold  watch ;  I  give 
to  my  nephew,  Capt.  Thaddeus  Stevens,  eight 
hundred  dollars  a  year,  to  be  paid  half  yearly. 
If  by  reason  of  sickness  he  may  need  more,  he 
is  to  have  it  at  the  discretion  of  the  trustees. 

'*If  at  the  end  of  any  five  years  Thaddeus 
(nephew)  shall  have  shown  that  he  has  totally 
abstained  from  all  intoxicating  drinks  during 


that  time,  the  tnistees  may  convey  to  him  one* 
fourth  of  the  whole  property ;  if  at  the  end  of 
the  next  successive  five  years  he  shall  show  that 
he  has  totally  abstained  from  all  intoxicating 
drinks  they  may  convey  to  him  another  fourth, 
being  one-half  of  the  property ;  if  at  the  end  of 
another  consecutive  five  years  he  shall  show  that 
he  has  abstained  from  all  intoxicating  drink, 
they  may  convey  the  whole  to  him  in  fee  sim- 
ple ;  if  he  should  get  married  before  the  house  I 
live  in  is  sold  he  may  receive  the  same  and  occu- 
py  it  without  sale. 

«*If  the  life  estate  of  my  nephew  or  rather  the 
annuity  of  the  said  Capt.  Thaddeus  Stevens,  of 
Pennsylvania,  should  expire  before  he  has  en- 
abled  himself  to  become  entitled  to  the  corpus, 
or  fee  simple  of  my  estate,  then  I  dispose  of 
whatever  may  remain,  as  follows :  If  the  aggre- 
gate sum  shall  then  amount  to  fifty  thousand  dol- 
lars, without  which  no  further  disposition  there- 
of can  be  made,  I  give  it  all  to  my  trustees  to 
erect,  establish  and  endow  a  house  of  refuge  for 
the  relief  of  the  homeless  indigent  orphans." 

In  1 89 1,  the  third  account  of  the  estate  was 
filed  by  Edward  McPherson,  surviving  executor, 
and  was  referred  to  Simon  P.  Eby,  William 
Leaman  and  J.  Hay  Brown,  Esqs.,  as  auditon, 
before  whom  it  appeared  that  Capt.  Thaddeus 
Stevens  died  on  or  about  June  i,  1874,  before 
he  had  enabled  himself  to  become  entitled  to  the 
corpus  or  fee  simple  of  the  estate,  at  that  time 
there  were  no  accumulations ;  that  the  estate  of 
Thaddeus  Stevens,  deceased,  did  not  at  any  time 
*  "aggregate**  fifty  thousand  dollars  exclusive  of 
accumulations  and  after  payment  of  debts  and 
liabilities,  necessary  expenses  of  settlement,  gen- 
eral legacies  and  collateral  inheritance  tax;  that 
at  the  time  of  filing  the  third  account  with  all 
accumulations  the  "aggregate"  of  the  remainder 
of  the  estate  was  only  150,687.90;  when  the  audi- 
tors* report  was  prepared  the  estate  exceeded 
154,000. 

Upon  these  facts  the  heirs  of  Mr.  Stevens 
claimed  that  there  was  an  intestacy  so  far  as  die 
residue  of  the  estate  was  concerned  because  at 
the  time  of  Captain  Stevens's  death  the  estate 
did  not  amount  to  150,000.  The  auditors,  how- 
ever, held  otherwise  and  awarded  the  balance  of 
the  estate  to  E.  McPherson  in  trust  for  the  house 
of  refuge.  The  heirs  filed  exceptions  which 
were  dismissed  by  the  Court.  TTic  heirs  took 
this  appeal. 

If.  M.  North  and  D.  G.  Eshleman^  for  ap- 
pellants. 

The  only  way  in  which  the  position  of  the 
Court  below  can  be  sustained  is  by  writing  into 
the  will  a  trust  for  accumulation,  but  there  is  not 
a  word,  not  an  intimation  even,  from  which  an 
inference  can  be  drawn  that  testator  intended 
that  the  "aggregate"  balance,  if  it  amounted  to 
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lets  than  fifty  thousand  dollars,  should  be  held 
for  accumulation. 

Words  may  be  supplied  to  carry  out  a  defec- 
tively expre^ed  intent,  but  not  to  create  another 
intent,  hence,  if  a  doubt  arises  that  the  change 
would  advance  the  real  intent  of  the  testator,  it 
cannot  be  made. 


Varner'8  Appeal,  87  Pa.  423. 
McKeehan  v,  Wilson,  53  Id.  76. 

The  question  in  expounding  a  will  is  not  what 
the  testator  meapt,  but  what  is  the  meaning  of 
his  words. 

2  'Williams  on  Executors,  1078. 
Martindale  v,  Wamer,  15  Pa.  480. 
Weidroan's  Appeal,  42  Leg.  Int.,  338. 
Hancock's  Appeal,  112  Pa.  532,  541,  544. 

If  the  construction  of  a  will  be  doubtful,  the 
law  leans  in  favor  of  a  distribution  as  comform- 
ably  to  the  general  rule  of  inheritance  as  possi- 
ble. 

Fnmce's  Estate,  75  Pa.  120,  225. 

An  heir  at  law  can  be  disinherited  only  ex- 
pressly or  by  necessary  implicadon,  hence  in  the 
construction  of  a  will  of  doubtful  meaning  every 
£ur  intendment  is  to  be  made  in  his  favor. 

Bender  v.  Dietrick,  7  W.  &  S.  284. 
Hitchcock  V.  Hitchcock,  35  Fk.  393. 
Rupp  V.  Eberly,  79  Id.  141 . 

The  estate  devised  to  the  trustees  for  a  home 
for  the  relief  of  orphans,  was  limited  upon  the 
contingency  that  at  the  lime  when  Capt.  Ste- 
vens' opportunity  to  take  expired,  the  aggregate 
balance  of  the  estate  should  amount  to  fifty  thou- 
sand dollars.  The  auditors  have  found  the  fact 
that  the  residue  did  not  at  that  time  amount  to 
that  sum.  That  being  the  case,  the  fund  de- 
scended to  his  heirs  at  law.  That  principle  of 
law  must  have  been  in  Mr.  Stevens*  mind  when 
he  wrote  the  words,  "without  which  no  further 
disposition  thereof  can  be  made." 

George  M.  Kline^  for  appellees. 

A  restricted  meaning  cannot  be  given  where 
the  effect  would  be  to  lead  to  an  intestacy. 

Stivers'  Est.  (O.  C.)  Penrose,  J.,  21  Weekly 
Notes,  335- 

No  presumption  of  an  intent  to  die  intestate 
as  to  any  part  of  the  estate  is  to  be  made,  where 
the  words  of  the  testator  will  carry  the  whole. 

Stehman  v.  Stehman,  i  Watts,  466,  475. 
Miller's  Appeal,  113  Pa.  459. 

It  is  never  presumed  that  a  testator  intended 
to  die  intestate  as  to  any  part  of  his  estate  if  a 
contrary  intent  can  be  fairly  deduced  from  the 
language  of  the  will. 

Roland  v.  Miller,  100  Pa.  50. 

Ferry's  Appeal,  102  Id.  207. 

October  i,  1894.     Wiluams,  J.     The  will  of 


the  late  Hon.  Thaddeus  Stevens  was  written  by 
himself,  and  is  a  characteristic  production.  lu 
provisions  are  expressed  in  very  few  words  and, 
generally  speaking,  with  great  clearness.  Such 
ambiguity  as  exists  in  it  is  due  to  brevity  in  ex- 
pression, and  the  use  of  popular  instead  of  tech- 
nical words.  Looking  at  it  as  a  whole  it  is  clear 
that  he  did  not  intend  that  his  estate  should  go 
to  his  heirs  as  «uch,  or  that  any  part  of  it  should 
be  distributed  under  the  intestate  laws. 

After  a  few  legacies  and  two  small  annuities 
were  provided  for  he  made  an  alternative  dis- 
position of  the  remainder  of  his  estate.     The 
first  object  of  his  bounty  was  his  nephew  Captain 
Thaddeus  Stevens,  son  of  his  deceased  brother, 
Morrill  Stevens.    This  young  man,  after  the 
death  of  his  father,  was  brought  from  Vermont 
to  the  home  of  his  uncle,  who  seems  thereafter 
to  have  stood  to  him  in  loco  parentis.    The  pro- 
vision made  for  him  in  the  will  was  so  drawn  as 
to  furnish  the  strongest  possible  argument  in 
favor  of  a  life  of  sobriety.     It  is  as  follows :  "If 
at  the  end  of  any  five  years  Thaddeus  (nephew) 
shall  have  shown  that  he  has  totally  abstained 
from  all  intoxicating  drinks  during  that  time, 
the  trustees  may  convey  to  him  one-fourth  of  the 
whole  property ;  if  at  the  end  of  the  next  suc- 
cessive five  years  he  shall  show  that  he  has  to- 
tally abstained  from  all  intoxicating  drinks  they 
may  convey  to  him  another  fourth,  being  one- 
half  of  the  property ;  if  at  the  end  of  another 
consecutive  five  years  he  shall  show  that  he  has 
abstained  from  all  intoxicating  drink,  they  may 
convey  the  whole  to  him  in  fee  simple.**    Here 
is  a  devise  of  the  whole  estate  to  his  nephew  on 
a  single  condition,  that  of  abstaining,  for  fifteen 
years  consecutively,  from  all  intoxicating  drinks. 
In  case  his  nephew  was  unwilling  or  unable  to 
comply  with  the  condition,  so  that  the  estate 
could  not  vest  in  him,  the  testator  had  a  second 
object  of  his  bounty,  which  was  in  that  case  to 
succeed  to  his  entire  estate.    The  provision  for 
this  second  object  is  as  follows:     "If  the  life 
estate  of  my  nephew  or  rather  the  annuity  of  the 
said  Captain  Thaddeus  Stevens,  of  Pennsylvania, 
should  expire  before  he  has  enabled  himself  to 
become  entitled  to  the  corpus,  or  fee  simple,  of 
my  estate,  then  I  dispose  of  whatever  may  re- 
main as  follows :  If  the  aggregate  sum  shall  then 
amount  to  fifty  thousand  dollars,  without  which 
no  further  disposition  can  be  made,  I  give  it  all 
to  my  trustees  to  erect,  establish  and  endow  a 
house  of  refuge  for  the  relief  of  the  homeless  in- 
digent   orphans.    Those  shall  be  deemed  or- 
phans who  have  lost  either  parent.  I  desire  twenty 
thousand  dollars  to  be  expended  in  erecting  suit- 
able buildings.     The  residue  to  be  secured  in 
Government  securities  bearing  not  less  than  six 
per  cent,  per  annum  interest.** 
The  ambiguity  in  this  provision  is  found  in 
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the  words,  ''If  the  aggregate  sum  shall  then 
amount  to  fifty  thousand  dollars,  without  which 
no  further  disposition  can  be  made,  I  give  it 
all/'  etc. 

The  contention  of  the  appellants  is  that  this 
gift  is  conditional  upon  the  amount  of  the  estate 
at  the  death  of  Captain  Stevens.  If  at  that  time 
the  estate  was  of  the  aggregate  value  of  fifty 
thousand  dollars  the  gift  was  to  take  effect.  If 
it  was  not  of  that  value  then  the  gift  failed,  the 
testator  became  intestate  and  his  whole  estate 
descended,  less  the  legacies  paid,  to  the  heirs  at 
law.  The  trouble  with  this  position  is  that  it 
disregards  the  intentions  of  the  testator  and  it 
gives  ta  an  explanatory  and  parenthetic  clause 
the  effect  of  a  condition.  It  is  true  that  the 
question  to  be  settled  in  giving  construction  to  a 
will  is  not  so  much,  what  did  the  testator  mean, 
as  what  is  the  meaning  of  the  words  he  has  em- 
ployed: Hancock's  Appeal,  112  Pa.  532.  But 
the  words  must  be  read  according  to  their  plain 
and  ordinary  meaning  taking  the  immediate  con- 
text into  view :  Appeal  of  E.  D.  Howe  et  al.. 
1 26  Pa.  233 ;  and  when  necessary  the  scheme  of 
the  will,  and  the  character  of  other  provisions  in 
it  should  be  considered  so  that  the  instrument 
may  be  interpreted  as  a  whole. 

Looking  over  this  will  as  a  whole  we  conclude 
that  the  testator  did  not  intend  to  die  intestate. 
This  is  a  legal  presumption  arising  from  the  fact 
of  his  making  a  will:  Ferry's  Appeal,  102  Pa. 
207;  Miller's  Appeal,  113  Pa.  459.  But  in  the 
will  before  us  it  is  not  left  to  be  gathered  by  pre- 
sumption, for  it  is  plainly  expressed.  The  de- 
claration of  the  testator  is  that  if  his  nephew 
should  die  without  entitling  himself  to  the  fee 
simple  of  his  estate,  "then  (that  is,  in  that  event) 
I  dispose  of  whatever  may  remain  as  follows : 
....  I  give  it  all  to  my  trustees  to  erect,  es- 
tablish, and  endow  a  house  of  refuge  for  home- 
less indigent  orphans."  No  more  apt  words 
could  have  been  chosen  to  show  the  testator's 
intention,  or  to  carry  it  into  effect,  than  these 
words  of  absolute  gift  of  all  that  should  remain 
of  his  estate  at  the  death  of  his  nephew  without 
having  complied  with  the  condition  on  which 
the  gift  to  him  depended. 

But  when  and  how  is  this  charity  to  be  estab- 
lished ?  It  is  in  the  treatment  of  this  subject 
that  the  testator  sacrificed  clearness  to  brevity. 
The  answer  to  the  question  "when?"  is  found 
in  a  parenthetic  clause.  It  is  whenever  the  es- 
tate shall  have  an  aggregate  value  of  fifty  thou- 
sand dollars ;  and  until  that  happens  no  further 
disposition  can  be  made  of  it.  Why?  because, 
as  the  testator  states,  he  wishes  twenty  thousand 
dollars  to  be  invested  in  building  and  equip- 
ment, and  thirty  thousand  dollars  in  interest 
bearing  securities  as  an  endowment.  Without 
this  sum,  or  until  it  is  within  the  reach  of  his 


trustees,  the  charity  can  not  be  put  upon  the 
foundation  the  testator  desires;  and  he  does  not 
wish  anything  done  imtil  it  can  be  done  in  the 
way  pointed  out. 

The  answer  to  the  question  "how?"  is  given 
very  clearly.  The  trustees  are  to  procure  a 
charter  of  incorporation.  They  are  to  see  that 
admission  is  not  made  to  depend  on  race,  color, 
or  religious  belief  of  parents,  that  all  eat  at  a 
common  table,  and  share  alike  in  all  the  advant- 
ages of  the  house  of  refuge  established.  The 
gift  to  the  charity  is  thus  seen  to  be  absolute. 
The  fee  simple  having  failed  to  vest  in  the 
nephew,  vests  unconditionally  in  the  charity. 
The  only  element  of  uncertainty  in  the  gift  is 
that  which  relates  to  the  time  when  the  trustees 
shall  begin  the  work  of  erection,  establishing 
and  endowing  the  charity.  This  the  testator 
makes  depend  on  the  value  of  his  estate  at  the 
time  when  the  contingency  happens  that  vests 
the  tide  in  the  trustees  for  the  charity.  If  at 
that  time  the  value  is  fifty  thousand  dollars  or 
upwards  the  trustees  are  required  to  enter  at 
once  on  their  wo^.  If  it  is  less  than  that  sum 
then  they  must  wait  until  it  has  reached  fifty 
thousand  dollars,  "without  which  no  further  dis- 
position can  be  made." 

The  testator's  plan  requires  the  use  of  at  least 
that  sum  of  money,  and  if  the  aggregate  value  of 
the  estate  was  less,  then  nothing  could  be  pre- 
sently done  but  to  wait  till  the  necessary  sum 
was  in  hand.  If  the  parenthetical  words  should 
be  transposed  and  placed  at  the  end  of  the  sen* 
tence  the  meaning  would  be  made  to  appear 
very  clearly.  The  gift  would  then  be  in  this 
form.  "I  dispose  of  whatever  may  remain  as 
follows :  I  give  it  all  to  my  trustees  to  erect,  es- 
tablish and  endow  a  house  of  refuge,  but  I  do 
not  want  this  work  entered  upon  until  the  trus- 
tees shall  have  at  least  fifty  thousand  dollars  at 
their  disposal.  Of  this  sum,  twenty  thousand 
dollars  may  be  used  to  build  and  furnish  a  suit- 
able building,  and  thirty  thousand  dollars  or 
more,  i(  more  should  be  in  the  hands  of  trustees, 
must  be  put  at  interest  as  an  endowment  fund." 

The  learned  auditors  reached  the  same  con- 
clusion in  an  elaborate  and  able  report  which 
the  Orphans'  Court  adopted  as  a  correct  exposi- 
tion of  the  will  of  the  testator,  and  as  the  basis 
of  the  decree  appealed  from. 

When  the  last  account  was  filed  by  the  surviv- 
ing executor,  and  the  auditors  were  appointed, 
the  value  of  the  estate  was  something  more  than 
the  sum  named  by  the  testator  as  necessary  for 
the  establishment  of  the  charity. 

The  decree  awarding  the  fund  to  the  trustees, 
"to  erect,  establish  and  endow  a  house  of  refuge 
for  homeless,  indigent  orphans"  is  in  accordance 
with  the  directions  of  the  testator,  and  it  is  now 
affirmed.  h.  b. 
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Jan.  '94.  3S«.  May  16, 17, 1894. 

Stevens's  Estate. 
Wiestling's  Appeal. 

Statute  of  limitations — Trust — Termination  of 
trust  relation. 

Where  an  attorney  in  UxX  collects  money  due  to  his 
principal  and  gires  to  the  principal  his  own  note  for  the 
amount,  die  fidudaiy  relation  is  at  an  end  and  the  statute 
of  limitations  begins  to  run  as  in  an  ordinary  case  of  debt- 
or and  creditor. 

Appeal  of  ].  M.  Weistling,  administrator  d.  b. 
n.  of  Alanson  Stevens,  deceased,  from  the  decree 
of  the  Orphans*  Court  of  Lancaster  County, 
dismissing  exceptions  to  the  report  of  auditors  in 
the  estate  of  Thaddeus  Stevens,  deceased. 

Before  the  auditors  appointed  to  pass  upon  the 
account  referred  to  in  the  foregoing  case  a  claim 
was  presented  by  the  administrator  d.  b.  n.  of 
Alanson  Stevens,  deceased,  the  particulars  of 
which  appear  in  the  opinion  of  the  Supreme 
Court.  The  auditors  rejected  the  claim  and 
their  action  was  affirmed  by  the  Orphans*  Court, 
whereupon  this  appeal  was  taken. 

A.  C.  Reinoehly  for  appellant. 

The  fact  that  a  note  was  given  does  not  con- 
flict with  the  evidence  that  it  was  given  as  evi- 
dence of  money  held  in  trust,  or  change  Mr.  Ste- 
vens's situation  from  that  of  a  trustee  to  that  of  a 
mere  'debtor. 

Rupp's  Appeal,  100  Pa.  537. 
Harrold  v.  Lane,  53  Id.  270. 

The  statute  of  limitations  does  not  apply,  for 
this  is  not  an  attempt  to  recover  on  a  note,  but 
is  a  demand  on  the  estate  of  a  trustee  to  pay  the 
funds  belonging  to  a  cestui  qui  trust  which  it  is 
not  attempted  to  deny  has  not  been  paid. 

George  M.  Kline ^  for  appellee. 

October  i,  1894.  Wiluams,  J.  This  appeal 
presents  but  one  question.  The  facts  upon 
which  it  is  raised  are  free  from  difficulty.  Alan- 
son  Stevens  was  the  son  of  Morrill  Stevens  of 
Vermont,  who  was  a  brother  of  the  late  Hon. 
Thaddeus  Stevens  of  Pennsylvania.  After  the 
death  of  his  brother  in  Vermont,  Thaddeus  Ste- 
vens brought  his  two  sons  to  Pennsylvania  and 
treated  them  with  the  same  kindness  and  liber- 
ality that  he  would  have  been  expected  to  show 
them  if  they  had  been  his  own  sons.  Their  in- 
terests in  their  father's  estate  had  remained  in 
the  hands  of  their  guardian  in  their  native  State 
until  after  they  came  of  age,  when  they  executed 
a  power  of  attorney  to  their  uncle  to  settle  with 
their  guardian  and  receipt  for  the  money  due 
them.  By  virtue  of  this  power  of  attorney  Thad- 
deus Stevens  received  two  thousand  four  hundred 
and  sixty-one  dollars  belonging  to  Alanson.  The 


power  of  attorney  bore  date  on  the  30th  June, 
1858.  On  the  i2thof  July  following,  the  dece- 
dent settled  with  Alanson  and  gave  his  note  for 
two  thousand  four  hundred  dollars  of  the  money 
he  had  received  from  Kittridge,  the  guardian. 

This  terminated  the  relation  of  principal  and 
agent,  or  attorney  and  client,  and  established 
that  of  debtor  and  creditor.  In  the  meantime 
Alanson  had  been  made  the  agent  of  his  uncle, 
and  was  employed  at  a  salary  as  superintendent 
of  the  Caledonia  Iron  Works  located  in  Franklin 
County.  In  1859,  he  married,  but  continued 
to  reside  at,  and  take  charge  of  the  iron  works. 
In  1 86 1  or  1862,  he  enlisted  in  the  army  of  the 
Union,  in  the  artillery  branch  of  the  service ; 
with  a  battery  he  had  been  instrumental  in  or- 
ganizing. In  1863,  while  in  the  discharge  of  his 
duty,  he  was  killed  at  the  battle  of  Chickamau- 
ga.  After  his  death  his  brother  found  the  note 
of  Thaddeus  Stevens  for  twenty-four  hundred 
dollars  among  other  papers  in  his  army  trunk. 
This  brother  became  the  administrator  of  Alan- 
son Stevens's  estate,  which  he  settled ;  but  he 
never  made  any  use  of,  or  claim  upon,  the  note, 
and  did  not  treat  it  as  part  of  his  brother's  assets. 
He  held  it  for  about  eleven  years,  and  died  in 
1874. 

His  estate  was  administered  by  R.  W.  Shenk, 
who  found  the  note  among  his  papers,  took  pos- 
session of  it,  and  placed  it  in  the  hands  of  Wil- 
liam Leaman,  Esq.,  who  retained  it  after  Shenk's 
death  in  1880.  In  1886,  Weistling,  the  appel- 
lant, who  had  been  appointed  administrator  de 
bonis  non  of  Alanson  Stevens  for  this  purpose, 
obtained  possession  of  it  and  demanded  payment 
from  the  executors  of  Thaddeus  Stevens,  the 
maker. 

The  note  was  given  in  July,  1858,  payable  on 
demand.  The  maker  died  in  1868.  No  demand 
or  claim  of  any  sort  was  made  upon  him  in  his 
life-time,  and  no  payment  upon,  or  acknowledg- 
ment of  it  was  ever  made,  by  him.  The  payee 
held  the  note  for  over  five  years  before  his  death. 
His  administrator  held  it  for  more  than  eleven 
years.  Shenk  and  Leaman  held  it  for  twelve 
years  more.  Twenty-eight  years  after  its  date 
the  first  demand  is  made  for  payment,  and  that 
comes  after  the  death  of  all  the  parties  who  were 
in  a  position  to  know  about  the  transaction  or  to 
explain  its  non-presentment.  Under  such  cir- 
cumstances the  statute  of  limitations  is  a  conclu- 
sive answer  to  the  appellant's  demand. 

But  it  is  urged  that  the  statute  ought  not  to 
apply  because  the  maker  of  the  note  was  a  trus- 
tee for  the  payee.  We  are  unable  to  find  any 
evidence  of  the  existence  of  a  trust  relation, 
Kittridge,  the  guardian,  was  a  trustee,  but  his 
ward  had  grown  out  of  his  minority  and  called 
upoi)  him  by  his  attorney  in  fact,  for  settlement. 
After  the  settlement  with  his  guardian  he  next 
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settled  with  his  attorney  in  fact,  received  sixty- 
one  dollars  in  cash,  and  a  note  pajrable  on  de- 
mand for  twenty- four  hundred  dollars  in  full  for 
the  money  received  by  him.  The  relation  of 
guardian  and  ward  was  terminated  by  the  act  of 
the  agent  of  Alanson  Stevens.  The  relation  of 
principal  and  agent  was  then  closed  by  his  own 
act  in  making  settlement  in  full  with  his  agent. 

The  note  created  a  new  relation,  that  of  debt- 
or and  creditor,  and  so  far  as  the  evidence  en- 
ables us  to  judge  that  was  the  only  relation 
thereafter  existing  between  them.  One  witness 
testifies  that  the  decedent  once  spoke  of  the  note 
as  representing  money  held  by  him  in  a  fiduci- 
ary character.  If  this  was  so,  it  is  clear  that  the 
word  fiduciary  must  have  been  used  in  a  popu- 
lar and  not  in  a  legal  sense,  for  there  is  no  sin- 
gle fact  in  the  case  that  points  to  the  existence 
of  any  trust  relation  between  the  maker  and  the 
payee  of  the  note.  Rupp's  Appeal,  loo  Pa. 
537,  and  kindred  authorities  are  not  applicable 
on  the  facts  of  this  case. 

The  decree  appealed  from  was  properly  en- 
tered and  is  now  affirmed. 

H.  B. 


Jan.  *93,  271.  January  29,  1894. 

Roberts'  Estate. 
Roberts'  Appeal. 

Executor — Expenses  of^  not  allowed^-^  Wills — 
Construction  of — Orphans'  Court— Jurisdic- 
tion of. 

An  accountant  cannot  have  charged  against  one  of  the 
distributees'  share  the  expense  of  successfully  defending  a 
suit  against  him  individually  for  such  share  in  another 
State,  although  such  suit  indirectly  benefited  the  estate. 
Whatever  costs  he  is  entitled  to  recover  are  incidental  to 
the  judgment  in  his  favor,  and  must  be  collected  under 
the  laws  of  that  State. 

Testatrix,  a  resident  of  Maryland,  ordered  her  farm  in 
Pennsylvania  to  be  sold,  and  one- half  of  the  proceeds  she 
directed  to  be  **  secured  in  the  farm  while  my  dear  hus- 
band lives,  or  if  it  is  taken  out  it  must  be  secured  in  some 
other  real  estate,  so  as  to  keep  the  principal  to  be  equally 
divided,  after  my  husband's  death,  among  all  my  chil- 
dren. My  husband  is  to  have  the  interest  only  while  he 
lives. 

"  The  other  half  I  want  to  be  equally  divided  among 
my  children,  or  if  any  of  them  is  dead,  their  share  is  to 
be  equally  divided  among  their  heirs. 

*<  If  anyone  owes  us  anything  take  it  out  of  their  share 
before  giving  it  to  them,  and  divide  it  among  them  all." 

The  husband  died  prior  to  testatrix,  and  her  Pennsyl- 
vania executor  sold  the  farm.  At  the  adjudication  of  his 
account,  he  claimed  that  the  indeb  edness  of  the  three 
sons  to  their  father  should  be  charged  against  their  shares 
of  the  proceeds : 

Heldy  (i)  that  it  was  the  intention  of  the  will  that  each 
child  s  indebtedness  \i  either  his  father  or  mother,  should 
be  deducted,  and  the  father's  death  prior  to  that  of  his 
wife  did  not  alter  this  construction. 


(2)  That  the  Orphans'  Court  had  jurisdiction  to  deter* 
mine  the  amount  of  indebtedness  of  the  sons  to  their 
father,  as  that  was  necessary  to  a  proper  distribution  of 
the  fund  under  the  will. 

Appeal  of  William  L.  Roberts,  individuallj 
and  as  executor,  from  the  decree  of  the  Orphans* 
Court  of  Montgomery  County,  in  the  matter  of 
the  estate  of  Jane  P.  Roberts. 

The  facts  of  the  case,  and  the  material  assign- 
ments of  error,  are  set  out  in  the  opinion  of  the 
Supreme  Court,  infra. 

J,  P.  Hale  Jenkins^  for  appellant. 

N,  H.  Larzelere  zxiA  James  Rich  Grier  {J,  S, 
Freeman  with  them),  for  appellees. 

October  i,  1894.  Dean,  J.  The  domicile 
of  Jane  P.  Roberts,  the  testatrix,  at  her  death 
was  Harford  County,  Maryland.  Besides  some 
personal  property,  she  was  the  owner  of  a  farm 
of  52j^  acres  in  Abington  Township,  Mont- 
gomery County.  Her  husband  was  William  H. 
Roberts,  who  owned  in  his  own  right  some  pro- 
perty in  Maryland.  They  had  six  children: 
Charles  W.,  Mary  Jane,  and  Edward  H.,  who 
lived  in  Maryland;  Isaac  L.,  William  L.,  and 
Ruth  Ann,  in  Pennsylvania.  On  the  28th  of 
July,  1 88 1,  while  her  husband  was  living,  she 
made  her  will,  wherein,  after  dividing  her  per- 
sonal effects  among  her  children,  she  disposed  of 
the  farm : — 

'<  I  desire  my  farm  to  be  sold  as  soon  as  it  can 
be  sold  to  advantage  after  my  death,  that  is,  if 
it  is  not  sold  before.  But  no  one  shall  force  a 
sale  to  get  their  share  without  the  majority  is 
willing  for  it,  and  one-half  the  price  I  want  to 
be  secured  in  the  farm  while  my  dear  husband 
lives,  or  if  it  is  taken  out,  it  must  be  secured  in 
some  other  real  estate,  so  as  to  keep  the  princi- 
pal to  be  equally  divided  after  my  husband's 
death,  among  all  my  children.  My  husband  is 
to  have  the  interest  only  while  he  lives.  The 
other  half  I  want  to  be  equally  divided  among 
my  children,  or  if  any  of  them  is  dead,  their 
share  is  to  be  equally  divided  among  their  heirs. 
If  anyone  owes  us  anything,  take  it  out  of  their 
share,  before  giving  it  to  them,  and  divide  it 
among  them  all." 

She  then  appointed  her  husband  and  two  sons, 
Charles  W.  and  William  L.,  executors.  The 
husband  died  in  August,  1881 ;  the  testatrix 
partially  administered  on  his  estate,  and  sur- 
vived him  until  2d  October,  1883.  Letters  testa- 
mentary were  taken  out  by  both  executors  in 
Maryland,  but  Charles  W.,  being  a  non-resident, 
declined  to  file  the  bond  required  in  Montgom- 
ery County,  and  William  alone  took  out  letters 
there.  In  February,  1885,  he  sold  the  farm  for 
$21,000,  and  for  purpose  of  making  a  satisfiact- 
ory  title  without  proceeding  in  the  Orphans' 
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Court,  a  conveyancei  joined  in  by  all  the  lega- 
tees, was  made  to  the  purchaser. 

However,  the  executor;  William  L.,  received 
the  purchase  money,  and  filed  his  second  and  final 
account  of  his  administration  in  Montgomery 
County,  September  3d,  1887,  which  after  taking 
credit  for  pa3anent  of  certain  liens  against  the  land 
discharged  by  the  sale,  and  sundry  other  credits, 
showed  a  net  balanc6  for  distribution  of  |i  1,613. 
Henry  D.  Saylor,  Esq.,  was  appointed  auditor 
to  distribute.  On  claim  made  by  the  executor, 
the  auditor  deducted  from  Edward's  share, 
1850.12,  the  amount  of  certain  costs  and  ex- 
penses incurred  by  William  in  a  personal  suit 
against  him  by  Edward  in  the  Courts  of  Mary- 
land, in  which  William  was  successful.  The 
allowance  was  made  on  the  ground  that,  although 
the  suit  was  against  William,  the  fund  in  the 
hands  of  the  executor  would  have  been  dimin- 
ished by  the  amount  of  Edward's  recovery,  and 
being  a  wholly  unjust  claim,  as  determined  by 
final  adjudication,  Edward's  share  ought  to  be 
charged  with  the  expense  of  his  groundless  litig- 
ation. 

The  executor  also  claimed,  that  at  the  date  of 
the  will,  Albert,  Charles  and  Edward  were  in- 
debted to  their  father  on  personal  obligations 
and  as  surety,  for  money  which  the  testatrix  in- 
tended by  her  will  should  be  deducted  from 
their  shares  in  the  fund  realized  from  the  sale  of 
the  Montgomery  County  farm,  and  that  these 
amounts  should  be  charged  against  them  respect- 
ively, in  the  distribution. 

This  claim  was  also  sustained  by  the  auditor. 
Other  questions,  involving  less  important  items, 
were  raised  and  passed  on  by  the  auditor,  and 
eleven  exceptions  were  filed  to  his  report,  and 
argued  before  the  Court.  After  careful  consid- 
eration, the  Court  passed  on  all  of  them,  by  a 
decree  overruling  some  and  sustaining  others.  The 
action  of  the  auditor  in  allowing  the  costs  and 
expenses  of  the  executor  in  the  individual  suit 
of  Edward  against  him  in  Maryland,  and  in  de- 
ducting from  the  shares  of  Albert,  Charles  and 
£dwai3,  the  debts  owing  their  father,  was  over- 
ruled, and  a  re-distribution  ordered. 

From  the  decree  confirming  this  last  report, 
we  have  this  appeal.  There  are  eight  assign- 
ments of  error,  only  the  5th,  6th  and  7th  of 
which  call  for  special  notice. 

The  5  th  complains  of  the  decree  in  refusing 
the  allowance  of  the  expenses  of  the  Maryland 
suit,  which  ended  in  the  judgment  of  the  Court 
of  Errors  and  Appeals  of  that  State  against  Ed- 
ward and  in  favor  of  William. 

We  think  the  learned  Judge  of  the  Court  below 
rightly  held,  that  the  expenses  incurred  by  Wil- 
liam in  this  suit,  had  noplace  in  the  distribution 
of  the  purchase  money  of  the  farm.  It  is  true, 
indirectly  the  estate  was  benefited  by  the  suit. 


for  it  was  finally  adjudged  by  the  highest  Court 
of  Maryland,  that  the  Courts  of  that  State  had 
no  jurisdiction  to  distribute  this  fund,  and  that 
the  Orphans*  Court  of  Montgomery  County 
must  make  distribution;  see  17th  Atlantic  Re- 
porter, 5  70.  But  the  suit  was  not  against  Wil- 
liam as  executor.  By  attaching  his  land  in 
Maryland,  in  a  suit  against  him,  William  was 
compelled  to  defend.  His  defence  established 
that  Edward's  claim  against  him  individually 
had  no  foundation ;  and  in  so  far  as  he  had  any 
claim,  it  was  a  legatee  under  his  mother's  will, 
and  that  this  could  only  be  determined  on  a  dis- 
tribution of  the  purchase  money  of  the  farm  in 
the  Orphans'  Court  of  Montgomery  County. 
Whatever  costs  William  should  recover,  are  those 
incident  to  the  judgment  in  his  favor  in  Mary- 
land, and  must  be  collected  under  the  laws  of 
that  State.  He  avers  he  was  put  to  an  expense 
for  traveling  back  and  forth,  counsel  fees,  etc., 
of  1850.12,  which  Edward  ought  to  pay  him  out 
of  his  share.  But  there  is  no  warrant  for  such  an 
allowance.  It  was  his  misfortune  to  have  to 
defend  against  an  unjust  claim ;  to  successfully 
do  so,  he  incurred  expense,  whatever  is  taxable 
in  that  suit,  follows  the  judgment  in  his  favor. 
The  suit  was  not  against  him  as  executor,  and  he 
can,  in  this  distribution,  make  no  claim  on  the 
fund  to  even  up  matters  between  him  and  his 
brother  as  individuals.  This,  the  learned  Judge 
of  the  Court  below  has  very  clearly  demonstrated. 
But  the  6th  and  7th  assignments  seem  to  us  better 
founded. 

It  will  be  noticed,  the  will  was  made  the  28th 
of  July,  1881.  The  husband  and  father  was 
present  when  it  was  executed,  for  by  his  writing 
appended  to  it,  he  consents  to  its  provisions. 
The  testatrix  contemplated  his  survivorship,  and 
says,  "  One-half  of  the  price  I  want  to  be  secured 
in  the  farm  while  my  dear  husband  lives,"  and 
then  appointed  him  one  of  the  executors.  Al- 
though he  died  the  following  month,  and  she 
survived  nearly  two  years,  their  expectation  as 
to  life  at  the  date  of  the  will,  as  evinced  by  its 
terms,  is  to  be  considered  in  interpreting  it.  She 
says,  after  providing  a  life  interest  in  one-half 
the  purchase  money  of  the  farm  for  her  hus- 
band, and  making  an  equal  distribution  of  the 
whole  at  his  death :  **  If  any  one  owes  us  any- 
thing, take  it  out  of  their  share  before  giving  it 
to  them,  and  divide  it  among  them  all."  Albert, 
Charles  and  Edward  were,  at  that  time,  indebted 
to  their  father.  The  auditor  finds  as  a  fact, 
that  this  indebtedness  was  well  known  to  the 
mother  when  she  executed  the  will  in  the  pres- 
ence of  the  father.  We  think  it  quite  clear  that 
the  testatrix  meant  by  the  expression,  "if  any 
one  owesusan3rthing,  take  it  out  of  their  share," 
any  debts  owing  to  either  her  or  her  husband  by 
their  children,  and  intended  the  father,  as  exe^ 
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cutor,  to  have  the  authority  to  deduct  the  debt 
from  the  share  of  the  debtor  in  the  purchase 
money  of  the  farm.  The  auditor  finds  further^ 
as  a  fact,  that  after  the  mother's  death,  at  a  meet- 
ing of  the  heirs,  this  was  the  interpretation  put 
upon  the  will  by  them,  and  that  they  then  agreed 
the  amounts  owing  by  them  to  their  father  should 
be  deducted  from  their  share  in  this  fund. 

While  such  an  agreement  would  not  of  itself 
have  been  sufficient  to  give  the  Orphans'  Court 
jurisdiction  to  determine  the  indebtedness  be- 
tween the  father  and  his  three  sons,  neverthe- 
less it  is  corroborative  of  the  construction  put  by 
the  auditor  upon  the  will ;  indicates  that  those 
interested  so  understood  the  will.  The  Orphans* 
Court,  in  thus  interpreting  the  will,  and  deter- 
mining the  indebtedness  of  the  sons  to  the  father, 
does  not  usurp  ^  jurisdiction  belonging  to  the 
Courts  of  Maryland;  it  only  ascertains  a  fact 
necessary  to  the  proper  distribution  of  this  fund 
under  the  will.  The  Court  must  determine  how 
much  "  anyone  owes  us,"  the  father  and  mother, 
before  it  can  be  taken  *«  out  of  their  share." 
The  legatees  take  their  shares  by  the  will  with 
the  condition  attached,  and  can  take  them  in  no 
other  right;  the  jurisdiction  of  the  Orphans* 
Court  to  ascertain  the  amount  owing  the  father, 
is  just  as  clear  as  to  ascertain  any  indebtedness  to 
the  mother. 

The  learned  Judge  of  the  Court  below  was 
of  opinion  the  language  of  the  testatrix  was  too 
vague  to  warrant  this  construction.  We  think, 
in  view  of  the  whole  will,  the  intent  was  mani- 
fest. Therefore,  appellant's  6th  and  7th  assign- 
ments of  error  are  sustained.  All  the  other 
assignments  are  overruled,  and  the  record  is  re- 
mitted to  the  Court  below,  that  distribution  may 
be  made  in  accordance  with  this  opinion,  and 
costs  to  be  paid  by  appellees.        w.  m.  s.,  jr. 


July  »93,  la.  January  8, 1894. 

Titlow's  Estate. 
Titlow's  Appeal. 

IViU  contest-^Executor  sustaining  the  will  does 
so  in  behalf  pf  the  parties  interested— Costs  net 
to  be  imposed  upon  the  estate. 

As  a  general  rule  an  executor  is  not  bound  to  defend 
his  testator's  will,  and  if  he  undertakes  to  do  so,  it  must 
be  as  the  agent  of,  and  in  the  interest  of  those  benefited 
by  his  action. 

Appeal  of  Frances  W.  Titlow,  widow  of  George 
Titlow,  and  the  Guarantee  Trust  Co.,  guardian 
of  Frank  Titlow,  from  the  decree  of  the  Orphans' 
Court  of  Philadelphia  County,  making  distribu- 
tion of  the  estate  of  David  Titlow,  deceased. 


The  facts  are  stated  in  the  opinion  of  the  Su- 
preme Court. 

Joseph  M.  Pile  and  Damd  W.  Sellers,  for 
appellants. 

Edwin  O.  Michener  (with  him  W.  WiUdns 
Carr  and  George  L.  Crawford),  for  appellees. 

Julv  12,  1894.  Dean,  J.  The  testator, 
David  Titlow,  died  August  27, 1884,  leaving  four 
chil4ren  and  a  granddaughter,  Elizabeth,  cuiugh- 
ter  of  a  deceased  son,  Charles  N.  Titlow.  If  he 
had  died  intestate,  of  course,  each  would  have 
taken  one-fifth  of  his  estate  under  the  intestate 
laws.  He  had  at  his  death,  very  little  personal 
estate,  but  owned  improved  real  estate  in  Phila- 
delphia, consisting  of  nineteen  separate  lots,  val- 
ued at  125,600.  His  will  was  made  August  25, 
1 881,  to  which  were  appended  three  codicih, 
the  last  executed  fifteen  days  before  his  death. 
The  effect  of  the  whole  will  was  to  give :  i.  To 
his  son  John,  two  lots  valued  at  |3,ooo,  but  sub- 
ject to  a  payment  of  ^3,000.  2.  To  his  daugh- 
ter, Alcenia  Schuyler,  four  lots  valued  at  ^5,200. 

3.  To  his  son  George,  five  lots,  valued  at  jt6,2oo. 

4.  To  his  son  George,  in  trust  for  Charles 
during  life,  four  lots,  valued  at  |6,ooo,  with 
remainder  to  children  of  Charles  bom  after  July 
14,  1883,  and  in  default  of  children  so  bom, 
then  to  George  in  fee.  5.  To  his  executor, 
George,  in  trust  for  his  daughter  Sarah  for  life, 
four  lots  valued  at  15,200 ;  at  her  death,  two  of 
them  in  fee  to  George,  and  the  other  two  to  her 
children. 

Charles  died  before  his  father,  leaving  one 
daughter,  Elizabeth,  bom  before  July  14,  1883, 
so  that  under  the  will,  George,  in  addition  to 
his  own,  was  entitled  to  the  share  of  Charles. 
As  matters  stood  at  the  death  of  testator,  George 
D.was  the  largest  beneficiary  under  the  will.  He 
got  five  lots,  valued  at  ^6,200,  directly  devised 
to  him ;  by  the  death  of  his  brother  Charles 
without  children  capable  of  taking  the  devise 
over,  he  took  the  four  lots  valued  at  ^,000, 
and  the  remainder  in  two  lots  valued  at  |3,8oo, 
in  which  a  life  estate  was  given  to  his  sister 
Sarah.  John,  practically,  got  nothing,  for  his 
lots  were  charged  with  a  payment  equsd  to  their 
value.  Sarah  had  only  a  life  estate  in  hers. 
Alcenia  took  absolutely  about  one-fifth.  Geoige, 
therefore,  was  the  only  one  who  had  a  substantial 
interest  in  sustaining  the  will,  for  under  it  he 
took  about  five-tenths  of  the  estate.  Alcenia 
Schuyler  took  under  the  will,  about  the  share 
that  would  have  fallen  to  her  under  the  intestate 
laws.  John  commenced  proceedings  to  set  aside 
the  will,  averring  want  of  testamentary  capacity 
on  the  part  of  his  father ;  a  citation  was  accord- 
ingly issued,  and  served  on  George  D.  Titlow, 
executor,  who  was  also  devisee  of  almost  one- 
half  the  estate.    He  made  no  answer,  further 
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than  to  deny  any  reason  within  his  knowledge 
why  the  will  should  not  be  executed.  Thereupon, 
the  Orphans'  Court  directed  an  issue  to  the  Com- 
mon Pleas  for  trial,  in  which  George  D.,  the 
executor,  was  made  plaintiff,  and  John  H.,  the 
contestant,  defendant.  After  a  trial  lasting 
nearly  two  weeks,  there  was  a  verdict  for  the 
defendant,  and  against  the  will ;  a  new  trial  was 
granted,  and  on  submission  to  a  second  jury, 
tiiere  was  a  disagreement.  In  the  meantime, 
both  George  and  John  died ;  Alcenia  Schuyler, 
who  had  been  nominated  in  her  father's  will 
successor  to  George  as  executor  in  case  of  his 
death,  was  put  upon  the  record  as  plaintiff;  the 
heirs  of  John  took  his  place  upon  the  record  as 
defendants.  Then,  there  was  an  agreement  of 
compromise  by  all  interested  filed  of  record, 
with  the  approval  of  the  Court,  and  a  verdict 
sustaining  the  will  taken. 

The  agreement,  in  effect,  was  a  division  of 
the  property,  two-fifths  to  the  widow  and  child 
of  George,  and  three-fifths  to  the  other  four 
children,  or  their  representatives,  in  such  shares 
as  should  be  subsequently  agreed  to  among 
them. 

Samuel  A.  J.  Salter  having  taken  out  letters 
of  administration  on  the  estate  of  George  D.  Tit- 
low,  filed  his  account  of  his  intestate's  executor- 
ship under  the  will  of  David  Titlow.  In  the 
account,  he  charged  his  intestate  with  the  inven- 
tory and  rents  received  from  the  property  de- 
vised, amounting  to  124,087.88,  and  then  took 
credit  with  payments  amounting  to  115,318.60, 
leaving  a  balance  of  18,769.28.  Thecredit  side  of 
the  account  is  made  up  of  many  items,  the  only 
ones  objected  to  by  the  other  heirs  being  that 
for  counsel  fees,  and  expenses  incurred  in  the 
litigation  concerning  the  will.  These  expenses 
amounted  to  13,166.89.  Alcenia  Schuyler  and 
the  other  children  who  received  under  the  com- 
promise agreement  three-fifths  of  the  estate, 
excepted  to  the  account,  contending  that  George 
D.  Titlow  was  the  only  one  of  the  devisees 
whose  interest  it  was  to  sustain  the  will,  and  in 
fact  the  only  one  who  resisted  the  attack  upon 
it ;  that  therefore  his  estate  should  bear  the  ex- 
penses of  the  contest,  the  same  as  if  he  had  been 
personally  of  record  as  a  party.  The  counsel 
representing  the  estate  of  George  D.  Titlow,  con- 
tended that  in  sustaining  the  will,  he  but  per- 
formed his  duty  as  executor  and  trustee  of  the 
estate  confided  to  him  by  the  testator ;  and,  fur- 
ther, that  under  the  compromise  agreement,  no 
one  of  the  parties  to  it,  and  presumably  bene- 
fited by  it,  could  be  heard  as  an  objector  to  the 
reasonable  expenditure  incident  to  the  result. 

The  auditing  Judge  sustained  the  exceptions 
in  part,  and  surcharged  the  accountant  with 
13,166.89.  His  adjudication  having  been  con- 
firmed by  the  Orphans'  Court,   we  have  this 


appeal  by  the  widow  and  guardian  of  the  minor 
child  of  George  D.  Titlow. 

The  error  assigned  is,  that  "  The  Court  erred 
in  not  holding  that  the  verdict  sustaining  the 
will  and  the  agreement  requiring  the  same,  was 
not  a  full  justification  to  George  D.  Titlow  in 
maintaining  the  issue,  and  that  especially  by  rea- 
son of  said  agreement  each  of  the  parties  thereto 
was  precluded  from  gainsaying  the  expenditures 
made  to  secure  such  result." 

It  cannot  be  questioned  that  the  verdict, 
although  taken  by  agreement,  is,  in  a  restricted 
sense,  conclusive.  It  establishes  beyond  reach 
of  controversy,  title  to  the  land  under  the  will  in 
the  devisees.  But  it  in  no  sense  establishes  an 
equity  on  which  to  base  a  decree  awarding  ex- 
penses to  the  executor  in  defending  the  will. 

Taking  the  whole  record,  it  at  most  shows 
doubtful  testamentary  capacity.  The  first  ver- 
dict, after  a  hotly-contested  trial,  was  against  the 
will ;  at  the  second  trial,  there  was  a  disagree- 
ment of  the  jury.  Then  comes  the  verdict  by 
consent  *of  all  interested,  sustaining  the  will. 
This  only  shows  that  in  a  very  doubtful  case,  the 
parties  to  the  suit  very  wisely  compromised  it.  In 
Yerkes'  Appeal,  99  Pa.  401 ,  in  an  opinion  by  the 
present  Chief  Justice,  it  is  held  as  a  general  rule 
deducible  from  all  the  cases  decided  in  this  1 
State,  **  That  an  executor  is  not  bound  to  defend 
his  testator's  will,  and  if  he  undertakes  to  do  so, 
it  must  be  as  the  agent  of,  and  in  the  interest  of 
those  benefited  by  his  action." 

Exceptions  to  the  rule,  doubtless,  may  arise. 
If  the  beneficiaries  under  a  will  sought  to  defeat 
trusts  created  by  the  testator,  and  by  a  collusive 
arrangement  attacked  the  will  for  the  purpose  of 
setting  it  aside,  that  the  estate  might  descend 
under  the  intestate  laws,  it  would  be  the  duty  of 
the  executor  to  defend  it :  or  he  might  defend 
the  genuine  will  against  a  forged  or  spurious  one, 
and  m  either  case  equitably  demand  that  his  rea- 
sonable costs  and  counsel  fees  be  paid  out  of  the 
estate.  But  here  there  is  nothing  but  the  usual 
disparity  of  interests  inviting  favor  to  the  antag- 
onism of  the  will.  George  D.,  under  the  will, 
got  about  hM  the  estate,  the  remaining  devisees 
the  other  half,  two  of  the  children  practically 
nothing.  True,  he  was  executor,  and  so  named 
of  record,  but  his  stand  for  the  will  in  the  liti- 
gation was  because  he  was  a  devisee,  and  it  was 
largely  to  his  interest  to  sustain  it.  He  could, 
unequivocally,  in  his  answer  to  the  citation,  have 
disclaimed  any  interest  as  devisee  in  the  contest, 
and  then  the  Court  would  have  made  such  order 
as  would  have  been  proper  touching  the  issue. 
In  substance,  his  position  on  the  record  as  exe- 
cutor, was  that  of  representative  of  himself  as 
devisee  of  one-half  the  estate,  and  in  that  atti- 
tude was  conducted  his  side  of  the  contest,  until, 
by  the  agreement,  two-fifths  of  the  estate  went 
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to  his  family.  Nor  is  there  anything  in  the  com- 
promise agreement  that  negatives  the  individual 
liability  which  the  law  imf5o«es  upon  him.  His 
share  is  made  expressly  answerable  for  I400  fees 
to  counsel  of  John  Henry  Titlow,  the  moving 
party  to  the  contest,  but  the  agreement  is 
significantly  silent  as  to  any  other  expenses 
of  the  contest.  The  usual  taxable  costs,  there- 
fore, came  out  of  the  estate,  as  if  no  agree- 
ment had  been  made,  and  the  individual  liability 
of  the  contesting  parties  for  counsel  fees  re- 
mained unaffected  by  the  agreement. 

In  view  of  the  evidence  and  the  law  applica- 
ble to  it,  we  think  the  Court  below  properly 
disallowed  the  credits  claimed  for  counsel  fees, 
peisonal  services  of  executor  in  will  contest, 
stenographer's  bill,  etc.  The  assignment  of  error 
is  overruled,  and  the  decree  affirmed  at  costs  of 
appellant.  j.  d.  b.,  jr. 


July,  '93»  89.  May  7,  1894. 

Estate  of  Mary  Cawley. 

Appeal  of  Horace  B.  Cawley. 

Wills — Revocation  of — Res  adjudicata — Prac- 
tice. 

Where  the  Supreme  Court  has  decided  that  the  sur- 
vivor of  the  makers  of  a  double  will  (which  was  not  a 
joint  will  nor  in  the  nature  of  a  contract)  had  power  to 
revoke  her  part  by  a  subsequent  separate  will,  such  deci- 
sion does  not  establish  the  validity  of  the  second  will, 
which  was  then  before  the  Court  as  evidence  of  revoca- 
tion, but  the  latter  must  be  probated  in  the  regular  way, 
and  is  subject  to  the  same  objections  as  it  would  have 
been  if  the  double  will  had  never  been  executed. 

Appeal  of  Horace  B.  Cawley  from  the  decree 
of  the  Orphans'  Court  of  Union  County. 

The  facts  are  fully  set  out  in  the  opinion  of 
the  Supreme  Court,  infra^  and  a  more  detailed 
account  will  be  found  in  the  previous  report  of 
this  case :  Cawley's  Estate,  26  Weekly  Notes 
519;  136  Pa.  628. 

The  matter  came  up  on  a  rule  on  H.  B.  Caw- 
ley to  surrender  to  J.  H.  Cawley  the  property 
of  the  estate  and  to  file  an  account.  McClure,  P. 
J.,  was  of  opinion  that  the  validity  of  the  sec- 
ond will  was  res  adjudicata,  and  made  absolute 
the  rule. 

H.  B.  Cawley  thereupon  appealed,  assigning 
for  error  this  action  of  the  Court. 

Samuel  H,  Orwig  and  /.  Merrill  Linn,  (P, 
jB.  Linn  with  them),  for  appellant. 

The  question  of  the  validity  of  the  second 
will  was  not  passed  upon  by  the  Supreme  Court, 
and.  therefore,  it  cannot  be  said  to  be  res  a^iju- 
dicata, 

Williams  v.  Row,  62  Pa.  118. 


Sbeble  v.  Strong,  128  Id.  315. 
Lewis  V,  Baker,  151  Id.  529. 

William  H,  Haekenberg  and  Andrew  A, 
Leiser,  for  appellee. 

The  validity  of  the  second  will  was  deter- 
mined  in — 

Cawley*8  Appeal,  136  Pa.  628. 

One  of  the  errors  assigned  in  that  appeal  was 
the  decree  of  the  lower  Court  that  the  second 
will  was  the  true  will,  and  that  is  evidence  of 
what  was  decided  then. 

Armstrong's  App.,  68  Pa.  409. 

That  issue  having  once  been  decided  by  the 
Court  of  last  resort,  it  is  res  adjudicata, 

Myers  v  Kingston  Coal  Co.,  126  Pa.  582. 

De  Chambran  v,  Campbell,  54  Fed.  Rep.  251. 

Darlington  v.  Gray,  5  Wharton,  486. 

Souter  V,  Baymore,  7  Pa.  415. 

C.  P.  &  A.  R.  R.  Co.  V,  City  of  Erie,  27  Id.  380. 

Brenner  v,  Moyer,  98  Id.  274. 

Marsh  v.  Pier,  4  Rawle,  289. 

July  II,  1894.  Williams,  J.  A  connected 
statement  of  the  facts  relating  to  the  two  wills 
signed  by  Mary  Cawley  will  reduce  the  ground 
of  controversy  in  this  case  within  very  narrow 
limits.  Benjamin  and  Mary  Cawley  were 
brother  and  sister.  Both  were  unmarried.  They 
had  lived  together  for  many  years,  and  in  1886 
were  both  aged  and  infirm.  The  house  in  which 
they  lived  belonged  to  Benjamin,  and  was  worth 
some  three  or  four  thousand  dollars.  Mary 
owned  some  bank  stock  ^amounting  to  near  the 
same  sum.  Their  furniture  seems  to  have  been 
owned  in  about  equal  parts  by  each  of  them. 

It  is  apparent  that  in  1886  both  of  them  real- 
ized fully  that  they  had  not  long  to  live,  and 
that  the  survivor  of  them  would  need  all  that 
both  owned  in  order  to  his  or  her  comfort  dur- 
ing the  survivorship.  They  accordingly  sent  ftff 
counsel  and  had  a  will  prepared  to  be  executed 
by  both,  so  that  the  estate  of  the  first  to  die 
should  pass  to  the  survivor  for  life,  and  dispos- 
ing of  the  remainder  in  a  manner  that  was  at 
the  time  satisfactory  to  both.  They  executed 
this  will  in  1886.  Benjamin  died  in  August, 
1887.  The  double  will  was  then  probated  as 
the  will  of  Benjamin,  and  letters  testamentary 
issued  to  the  executor  named  therein. 

In  September,  1887,  Mary,  having  apparently 
changed  her  mind  as  to  the  disposition  of  her 
own  separate  estate,  made  a  new  will,  naming  a 
different  remainderman  and  executor  from  that 
named  in  the  double  will  which  had  been  pro- 
bated as  the  will  of  her  brother.  She  died  in 
January,  1888.  The  executor  of  the  double 
will  thereupon  presented  it  again  to  the  register, 
and  it  was  admitted  to  probate  as  the  will  of 
Mary  Cawley,  and  letters  testamentary  issued  to 
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him  thereon.,  After  this  was  done  the  second,, 
or  separate  will  of  Mary  Cawley  was  presented 
to  the  register  by  John  Harrison  Cawley,  the 
executor  named  in  it.  He  was  informed  of  the 
probate  of  the  double  will,  and  the  issuing  of 
letters  testamentary  to  Horace  B.  Cawley,  and 
did  all  that  was  left  for  him  to  do,  viz :  be  took 
an  appeal  from  the  decree  of  probate  upon  the 
double  will,  alleging  that  the  will  so  proved  was 
revoked  by  the  later  will  in  his  possession. 

The  answer  made  by  H.  B.  Cawley  was,  in 
substance,  that  the  double  will  was  a  contract,  as 
well  as  a  will,  and  that  it  was  not  in  the  power 
of  Mary  to  revoke  it  after  the  death  of  her 
brother  and  its  probate  as  his  will.  This  was 
the  question  heard  and  determined  in  the  Court 
below  on  that  appeal.  It  was  the  only  questioti 
heard  and  determined  in  this  Court  when  the 
q)peal  was  heard  here :  Cawley's  Appeal,  136 
Pa.  628.  The  learned  Judge  of  the  Orphans' 
Court  held  that  the  double  will  was  revocable, 
notwithstanding  the  death  of  Benjamin  Cawley, 
and  that  the  legal  execution  of  a  later  will 
amounted  to  a  revocation.  From  this  ruling  H. 
B.  Cawley,  executor  named  in  the  double  will, 
appealed  to  this  Court.  He  sought  to  maintain 
the  position  taken  in  the  Court  below,  that  Mary 
Cawley  could  not  revoke  the  double  will,  but 
was  bound  by  it  as  to  her  separate  estate  by  her 
acceptance  of  a  life  interest  under  it  from  her 
brother.  The  appellee  contended  on  the  other 
hand  that  the  will  signed  by  Benjamin  Cawley 
and  his  sister  was  revocable  by  either,  and  that 
the  decree  of  the  Orphans'  Court  should  be  af- 
firmed. This  was  the  precise  question  raised 
and  determined.  In  concluding  the  opinion  in 
Cawley's  Appeal  we  said  that  the  double  will 
was  revocable  by  the  testators  in  the  same  man- 
ner that  separate  wills  would  have  been,  and 
added,  "  Benjamin  Cawley  did  not  revoke,  and 
his  will  is  to  be  executed  according  to  its  terms. 
Mary  Cawley  has  exercised  the  power  of  revoca- 
tion, and  changed  the  ultimate  destination  of 
her  property.  Her  last  will  mqst  be  followed, 
therefore,  in  the  distribution  of  her  estate." 

This  was  said  with  reference  to  the  question 
then  before  us,  which  was  whether  the  double 
will  was  revocable  or  not.  If  it  was  not  revoc- 
able, then  the  decree  of  probate  appealed  from 
was  right,  and  the  double  will  controlled.  If 
revocable,  then  the  last  legally  executed  will, 
which  it  was  alleged  superseded  the  first,  was  en- 
titled to  probate  so  far  as  this  question  was  con- 
cerned. When  offered  for  probate  it  was  sub- 
ject to  the  same  objections  as  it  would  have  been 
if  the  double  will  had  never  been  executed  or 
proved.  It  is  probable  that  the  learned  Judge 
of  the  Orphans'  Court,  had  all  the  facts  that  now 
appear  been  brought  to  his  attention  on  the 
hearing  of  the  appeal  from  the  probate  of  the 


double  will,  would  have  opened  the  decree  of 
probate  and  directed  the  contestants  to  produce 
the  second  will  and  proceed  to  make  proof  of  its 
execution  and  validity  in  the  usual  manner. 
Both  wills  would  then  have  been  before  the  reg- 
ister and  the  Court  below  at  the  same  time.  The 
legal  question  over  the  power  of  revocation  and 
the  question  of  fact  over  the  actual  revocation 
would  have  been  considered  at  the  same  time, 
an  issue  devisavit  vel  non  directed  to  determine 
testamentary  capacity,  and  a  final  order  decid- 
ing which  of  the  two  wills  was  the  last  will  and 
testament  of  Mary  Cawley  would  have  settled 
the  whole  contention. 

But  the  facts  did  not  appear.  The  former  ap- 
peal turned  upon  the  power  of  revocation.  The 
second  will  is  ^ow  offered  for  probate,  and  it  is 
the  duty  of  the  proponent  to  establish  its  valid- 
ity in  the  usual  way.  It  is  not  a  valid  revocation 
of  the  double  will,  unless  it  is  a  valid  will  exe- 
cuted by  one  having  testamentary  capacity  and 
without  undue  influence.  These  questions  have 
not  been  heard.  The  proceedings  in  the  first 
appeal  might  have  taken  such  shape  as  to  enable 
the  parties  to  raise  them,  but  they  did  not.  They 
are  now  raised  regularly.  The  validity  of  the 
separate  will  as  a  revocation  of  the  double  one 
depends  upon  them,  and  the  appellant  has  a 
right  to  be  heard  upon  the  testator's  capacity 
and  upon  the  exercise  of  undue  influence  over 
her.  If  the  proponent  can  establish  the  alleged 
last  will  he  will  take  under  it.  If  he  cannot, 
then  he  has  no  right  to  complain  if  the  first  or 
double  will  be  again  admitted  to  probate  upon 
his  failure  to  establish  its  revocation  after  full 
opportunity  to  be  heard  upon  that  subject. 

The  decree  appealed  from  is  reversed,  and 
the  record  remitted  for  further  proceedings  in 
accordance  with  this  opinion. 

w.  M.  s.,  jr. 


Jan.  '93,  338.  rebruaiy  5,  1894. 

Commonwealth  ex  rel.  v.  Thomas,  Reg- 
ister. 

Mandamus— ^Jurisdiction  of  register  of  ivills  in 
revocation  of  letters. 

The  right  of  the  Court  to  compel  the  register  to  the 
performance  of  a  ministerial  or  clerical  act,  necessary  to 
the  proper  adjudication  of  a  question  to  be  tried  in  Court, 
is  undoubted. 

It  is  a  question  for  the  higher  Court  to  decide,  whether 
an  act  done,  or  to  be  done,  by  a  subordinate  officer  or 
lower  Court,  is  ministerial  or  judicial. 

Mandamus  will  not  lie  where  full  and  ample  remedy 
may  be  had  either  by  appeal,  writ  of  error,  or  otherwise, 
from  the  judgment,  decree,  or  order  of  the  subordinate 
Court. 
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Appeal  of  Frank  A.  Thomas,  register  of  wills, 
defendant,  from  the  judgment  of  the  Common 
Pleas  of  Chester  County,  in  a  suit  by  the  Com- 
monwealth of  Pennsylvania  ex  rel.  E.  Malin 
Hoopes  and  Thomas  W.  Pierce. 

The  facts  of  this  case  are  fully  stated  in  the 
opinion  of  the  Supreme  Court,  infra. 

The  appellant  assigned  for  error  that  the 
Court  erred  in  issuing  a  peremptory  writ  of 
mandamus  commanding  him  to  certify  to  the 
Orphans'  Court  of  Chester  County  for  hearing 
and  determination  certain  difficult  questions  of 
fact  set  forth  in  an  alternative  writ  of  mandamus 
heretofore  issued,  and  in  entering  judgment  for 
the  relators  upon  their  demurrer  to  the  respon- 
dent's return  to  the  alternative  writ. 

Wiiiiam  Butler,  Jr.,  (with  him  S.  D.  Ram- 
sty,  W.  S.  Harris  and  W.  S.  Windle),  for  ap- 
pellant. 

The  existence  of  another  adequate  legal  rem- 
edy is  always  a  bar  to  the  relief  by  mandamus. 

Cunningham  v.  McCuen,  75  Pa.  220. 

Where  full  and  ample  remedy  may  be  had, 
either  by  appeal,  writ  of  error,  or  otherwise 
from  the  judgment,  decree  or  order  of  a  subor- 
dinate Court,  mandamus  will  not  lie. 

High  on  Extraordinaiy  Legal  Remedies  (2nd  Ed.) 
pp.  157.  161,  165. 

There  are  only  two  cases  reported  where 
mandamus  was  successfully  invoked  against  a 
register  compelling  him  to  certify  to  the  Or- 
phans' Court  questions  alleged  to  be  difficult  and 
disputable.     One  is 

Commonwealth  ez  rel.  Winpenny  v.  Bonn,  71  Pa. 
405. 

And  the  other  is 

Taylor  v.  Commonwealth,  103  Pa.  96. 

And  see 

Hoopes'  Estate,  152  Pa.  loc. 
Herron's  Estate,  6  Phila.  80. 
Act  of  1832,  §  41,  P.  L,  146. 

Although  demandable  of  common  right,  a 
writ  of  mandamus  is  truly  said  to  be  grantable 
at  discretion. 

Commonwealth  v.  Mitchell,  2  P.  &  W.  517. 
Overseen  of  Porter  v.  Overseers  of  Jersey  Shore,  82 
Pa.  279. 

Alfred  P.  Reid,  (with  him  William  M.  Hayes, 
R.  Jones  Afonaghan  and  J,  F.  E.  House),  for 
appellees. 

The  25th  section  of  the  Act  of  March  15, 
1832,  (P.  L.  142),  is  mandatory  in  its  terms. 
Its  language  is  imperative.  It  admits  of  the  ex- 
ercise of  no  discretion.  When  the  conditions 
prescribed  in  the  Act  arise,  as  they  have  here, 
the  proceeding,  so  &r  as  the  register  is  con- 
cerned, is  at  an  end.    His  investigation  must 


cease,  and  the  controversy  must  be  sent  to  an- 
other tribunal. 

Commonwealth  v,  Bann,  71  Pa.  409. 
Wickersham's  Appeal,  75  Id.  334. 
Taylor  v.  Commonwealth,  103  Id.  96. 
Foster's  Appeal,  87  Id.  67. 

Mandamus  is  the  proper  remedy. 

Commonwealth  v.  Allegheny  Co.,  32  Pa.  223. 

October  i,  1894.  Dean,  J.  A.  Taylor 
Hoopes,  of  Chester  County,  died  May  loth, 
1892.  On  May  i6th,  six  days  afterwards,  £. 
MsJin  Hoopes  and  Thomas  W.  Pierce,  the  rela- 
tors, presented  to  Frank  A.  Thomas,  register  of 
wills,  a  writing,  purporting  to  be  the  last  will  of 
A.  Taylor  Hoopes,  for  probate.  The  will  was 
proven  by  the  subscribinjg  witnesses,  and  letters 
testamentary  were  issued  to  E.  Malin  Hoopes 
and  Thomas  W.  Pierce.  This  will  was  dated 
May  17th,  1888.  On  July  6th,  1892,  Caleb  H. 
Bradley  presented  a  petition  to  the  register, 
averring  that  there  had  come  into  the  hands  of 
said  executors,  among  the  papers  of  the  testator, 
another  later,  and  different  will  than  the  one 
dated  May  17th,  1888 ;  that  to  this  second  writ- 
ing, although  dated  in  the  body  of  it  January 
27th,  1888,  a  date  preceeding  that  of  the  one 
already  proven,  was  appended  a  codicil  dated 
August  15th,  1 89 1,  a  date  long  subsequent  to 
May  17th,  1888,  the  date  of  the  first  one.  He 
further  alleged,  this  second  will  was  in  the  pos- 
session of  the  executors.  Thereupon,  in  answer 
to  a  citation  of  the  register,  the  executors  pro- 
duced this  alleged  later  will.  Caleb  H.  Brad- 
ley, the  executor,  then  asked  that  the  probate 
of  the  first  will  be  vacated,  and  the  later  one  be, 
by  proper  proof,  admitted  to  registry.  The  ap- 
plication was  entertained  by  the  register,  and 
evidence  taken  for  and  against  both  wills  by  the 
parties  interested.  After  due  consideration  of 
this  evidence,  the  register  certified  to  the  Or- 
phans' Court  these  interrogatories : 

1.  Had  the  register  power  to  revoke  the  let- 
ters granted  on  the  first  will  ? 

2.  Should  the  probate  of  the  first  will  be  an- 
nulled, and  the  letters  revoked? 

3.  Is  the  writing  dated  January  27th,  18S8, 
with  the  codicil  appended,  dated  15th  of  August, 
1 89 1,  the  last  will  of  testator? 

When  the  case  came  on  for  hearing  in  the 
Orphans'  Court,  the  executors  of  the  first  will 
objected  to  the  Court  taking  jurisdiction  on  the 
certification,  averring  that  the  register  had  no 
jurisdiction,  such  as  he  had  taken  on  the  af^i- 
cation  to  vacate,  and  that  the  questions  in  dis- 
pute could  only  legally  reach  the  Orphans' 
Court  by  appeal  from  the  decree  probating  the 
first  will.  The  Orphans'  Court  was  of  the  opin- 
ion that  the  case  should  have  come  before  it,  not 
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by  a  certificate  from  the  register,  but  by  appeal 
from  his  decision  on  the  application  to  vacate 
the  decree  admitting  of  record  the  first  will,  and 
formally  overruled  the  objections  to  the  jurisdic- 
tion of  the  register.  The  parties  in  favor  of  the 
fiist  will  then  asked  the  Court  to  proceed  with  a 
hearing  of  the  case  on  its  merits,  and  to  direct 
an  issue  to  the  Common  Pleas  to  determine 
whether  the  writing  alleged  to  be  the  last  will, 
was  in  fact  the  last  will  of  A.  Taylor  Hoopes. 
This  the  Court  refused,  for  the  reason  that  it 
had  already  decided  the  register  had  jurisdiction 
of  the  dispute,  and  he  must  dispose  of  it  before 
the  Court  could  properly  consider  it.  Caleb  H. 
Bradley,  who  represented  the  second  will,  then 
moved  the  Court  to  send  the  proceedings  back 
to  the  register.  In  answer  to  this  motion,  the 
Court  ordered  that  the  record  be  sent  back  to 
the  register,  and  before  proceeding  further  that 
he  give  ten  days  notice  to  all  parties  of  the  hear- 
ing. From  this  decree  the  executors  in  the  first 
will  appealed  to  this  Court ;  we,  being  of  opin- 
ion that  the  decree  was  only  interlocutory, 
quashed  the  appeal.  The  register  then  proceeded 
with  the  hearing  ordered  by  the  Orphans* 
Court.  The  executors  of  the  first  will,  at  this 
hearing,  asked  that  a  precept  for  an  issue  to  de- 
termine the  dispute  be  directed  to  the  Common 
Pleas,  which  the  register  refused.  Then  they 
asked  that  the  Orphans'  Court  decide : 

1.  Whether  the  testator  was  of  sound  mind 
when  he  executed  'the  codicil  to  the  second 
will. 

2.  Whether  the  codicil  was  the  fi-ee  and  intel- 
ligent act  of  testator,  or  was  brought  about  by 
undue  influence. 

3.  Whether  the  codicil  was  in  fact  executed 
by  testator. 

The  register  refused  to  call  an  Orphans' 
Court  to  pass  on  these  questions,  because  he  had 
ab-eady  sent  them  there  for  answer,  and  that 
Court  had  sent  them  back  to  him  for  determina- 
tion. He  accordingly  found  from  the  evidence 
that  the  second  writing  claimed  to  be  the  last 
will,  with  the  codicil  of  latest  date,  was  the  last 
will.  In  accord  with  this  finding,  he  vacated 
the  decree  probating  the  first  wiU,  revoked  the 
lexers  issued  on  it,  admitted  the  second  will  to 
probate  and  registry,  and  issued  letters  there- 
on to  Caleb  H.  Bradley,  the  executor  named  in  it. 

From  the  action  of  the  register  vacating  the 
probate  of  the  first  will,  and  revoking  the  letters 
testamentary  thereon,  the  executors  under  that 
will  appealed  to  the  Orphans'  Court.  They  also 
applied  to  the  Court  of  Common  Pleas  for  a 
^\  of  loandamus  to  the  register,  commanding 
him  to  certify  to  the  Orphans'  Court  the  ques- 
tion which  he  bad  refused  to  decide,  beotuse 
he  iM4  9ifi^y  once  certtfie4  them  tQ.  that 
C(wt, 


The  Court  granted  an  alternative  writ,  to 
which  the  register  made  answer,  setting  out  in 
substance  the  facts  as  we  have  stated  them,  and 
showing  further  that  his  refusal  to  certify  the 
questions  raised  by  those  in  favor  of  the  first 
will,  necessarily  entered  into  and  formed  part  of 
the  decree  vacating  the  probate  and  revoking  the 
letters,  which  had  been  appealed  from.  The 
Court  thereupon  made  a  decree  for  a  peremp- 
tory mandamus,  from  which  decree  the  register 
prosecutes  this  appeal. 

The  right  of  the  Court  to  compel  the  register 
to  the  performance  of  a  ministerial  or  clerical 
act,  necessary  to  the  proper  adjudication  of  a 
question  to  be  tried  in  Court,  is  undoubted. 
Nor  is  it  for  the  subordinate  ofl&cer  or  lower 
Court  to  determine  whether  an  act  done  or  to 
be  done  by  him,  is  ministerial  or  judicial ;  that 
is  a  question  for  the  higher  Court,  wherein  it 
must  be  judicially  determined  whether  the  writ 
shall  or  shall  not  issue* 

The  learned  Judge  of  the  Court  below  prop- 
erly decided  that  the  act  he  commanded  was  not 
a  judicial  act  involving  the  exercise  of  a  discre- 
tion in  the  register,  and  if  the  case  turned  on 
this  question,  the  decree  would  be  affirmed  with- 
out hesitation.  But  we  think  the  learned  Judge 
inadvertently,  perhaps,  neglected  to  inquire 
whether  the  exigencies  of  this  case  called  for  the 
exercise  of  this  extraordinary  power.  On  the 
facts  here,  the  writ  was  not  one  of  right  on  the 
part  of  the  relators.  Their  right  to  have  it  is* 
sued  depended  wholly  on  whether  it  was  a  neces- 
sary step  to  a  proper  adjudication  of  the  dispute. 
If  it  accomplishes  nothing  of  substance,  aids  not 
in  the  administration  of  justice,  it  is  not  a  right. 
Writs  of  this  nature  are  not  issued  to  gratify  the 
whims  of  suitors.  It  is  argued  by  appellees, 
**  That  the  right  here  claimed  is  granted  to  them 
by  law.  Whether  it  shall  be  invoked  and  en- 
forced depends  not  upon  the  register,  but  upon 
them." 

But  this  proposition  needs  qualification.  The 
right  is  granted  by  law  only  when  of  value  to 
him  who  asks  it.  High  on  Extraordinary  Legal 
Remedies,  161,  says :  <<  In  all  cases  where  full 
and  ample  remedy  may  be  had,  either  by  ap- 
peal,  writ  of  error,  or  otherwise,  from  the  judg- 
ment, decree  or  order  of  the  subordinate  Court, 
mandamuses  will  not  lie." 

<'  It  follows,  therefore,  that  those  to  whom  it 
may  be  appropriately  directed,  owe  some  duty 
to  the  public,  and  are  under  obligation  to  per- 
form it,  and  for  the  enforcement  of  which  there 
is  no  other  specific  legal  remedy :"  Armstrong 
V.  Commissioners  of  Allegheny,  37  Pa.  277. 

Gibson,  C.  J.,  in  Commonwealth  v.  Mitchell, 
3  P.  &  W.  517,  says:  **It,  however,  involves 
an  exercise  of  extraordinar|r  power,  which  fits  it 
for  use  only  in  extraordinary  cases,  where  there 
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would  otherwise  be  a  failure  of  justice."  Lord 
Kenyon,  in  King  v,  Bristow,  6  D.  &  E.,  i68, 
says:  «"The  best  way  of  preserving  this  bene- 
ficial writ,  is  to  be  sparing  in  the  use  of  it." 
And  the  authorities  are  uniformly  to  the  point 
that,  unless  there  be  a  grievance  which  cannot 
be  otherwise  adequately  remedied,  the  writ  can- 
not be  successfully  invoked. 

On  the  appeal  to  the  Orphans*  Court,  neces- 
sarily all  the  evidence  taken  before  the  register 
will  be  before  it,  and  all  the  questions  raised  by 
the  evidence  will  be  passed  upon. 

The  decree  of  the  register  was  that  the  decree 
of  probate  of  the  first  will  be  vacated  and  an- 
nulled, and  that  the  letters  granted  thereon  be 
revoked,  and  that  the  second  will  is  the  last  will 
of  testator,  and  that,  therefore,  it  be  admitted 
to  probate.  From  that  decree  the  executors  of 
the  first  will  appealed.  It  is  not  questioned  that 
the  first  will  is  a  will  made  by  the  testator.  If 
the  second  be  his  will,  then  the  first  is  not  his 
last  will,  because  the  second,  being  of  later  date, 
revokes  it. 

Whether  the  second  is  his  will  depends  on 
whether  it  was  executed  by  him,  whether  it  was 
procured  by  undue  influence,  and  whether  he 
possessed  testamentary  capacity.  If,  for  either 
reason,  the  will  was  not  his  last  will  and  testa- 
ment, the  appeal  will  be  sustained,  and  the  de- 
cree of  the  register,  admitting  it  to  probate, 
will  be  wholly  set  aside. 

There  being  no  other  will,  then,  than  the 
first,  and  that  not  being  questioned  on  any 
ground  except  that  it  was  revoked  by  the  sec- 
ond, it  will  stand  of  record,  already  proven  as 
his  last  will,  for  there  will  be  no  decree  to  the 
•contrary. 

As  every  question  necessarily  comes  before 
the  Orphans'  Court  on  the  appeal,  the  appellees 
have  a  complete  and  adequate  remedy  to  which 
this  mandamus  cannot  in  the  least  contribute. 
Therefore,  the  decree  of  the  Court  below,  for 
that  reason  and  that  alone,  is  reversed  at  costs 
of  appellee. 

w.  c.  s. 


Quarter  Sessions. 


Q.S. 


Commonwealth  v.  Pitzpatridi:. 

ActqfAfarchji,i86o,  sec.  i6p — ^^FrauduUnUjf 
makings  signing^  altering^  uttering  or  publish' 
ing  any  written  instrument " — Pilotage — ^ees 
— Forfeiture. 

It  is  enough  to  bring  an  instrament  within  Section  169 
Act  of  March  31,  i860,  if  it  {a)  be  fraudulently  made,  etc; 
{b)  could  prejudice  anothert  right;  {c)  was  intended  to 
defraud  any  nerson  or  body  corporate.  Poiaibility  of  m- 
jury  is  enough. 

A  master  of  a  vessel  sailing  from  Philadelphia  can  em- 
ploy a  Delaware  licensed  pilot  as  well  as  one  from  Pemi* 
sylvania;  and  a  compliance  with  the  law  of  Delaware 
would  protect  him  against  the  consequences  of  a  refiutl 
or  neglect  to  take  a  Philadelphia  pilot. 

The  laws  of  Delaware  and  Pennsylvania  command  die 
employment  of  a  pilot ;  but  undi  navigation  has  actuslly 
begun  there  is  no  liability  on  the  part  of  a  master. 

SemhUf  no  pavment  before  this  time  Uiould  be  r^ 
garded  as  a  fulfilment  of  the  penalty  of  the  law,  unlen 
the  offer  of  the  pilot's  services  and  the  reftisal  of  die 
master  be  continuously  and  in  good  faith  persisted  in 
until  the  beginning  of  the  voyage. 

Sur  motion  for  a  new  trial. 

The  facts  are  set  out  in  the  opinion. 

Francis  Skunk  Brown,  for  defendant  and 
rule. 

George  S,  Graham,  district  attomey,  and 
Wiliiam  W,  Ker,  assistant  district  attomey,  for 
the  Commonwealth. 

March  26,  1894.  Reed,  J.  In  the  indict- 
ment the  defendent  is  charged  with  fraudulent- 
ly making,  signing,  uttering  and  publishing  a 
certain  written  instrument,  purporting  to  l^  a 
receipt  for  I31.70,  for  outward  pilotage  of  the 
schooner  "E.  W.  Young,"  dated  April  i4i 
1893,  and  signed  by  A.  H.  Marshall,  to  the 
prejudice  of  the  right  of  the  said  A.  H.  Mar- 
shall, and  others  mentioned  in  the  indictment, 
and  with  intent  to  defraud. 

Section  169  of  the  Act  of  March  31,  i860, 
under  which  the  indictment  is  drawn,  provides: 
''If  any  person  shall  fraudulently  msJce, sign, 
alter,  utter  or  publish,  or  be  concerned  in  the 
fraudulently  making,  signing,  sdtering,  uttering 
or  publishing  any  wntten  instrument,  other 
than  notes,  bills,  checks  or  drafts  already  men- 
tioned, to  the  prejudice  of  another's  right,  with 
intent  to  defraud  any  person  or  body  corporate, 
or  shall  fraudulently  cause  or  procure  the  same 
to  be  done,  he  shall  be  guilty  of  a  misdemeanor, 
and,  on  conviction,  be  septen^td  to  My  a  fine 
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not  exceeding  one  thousand  dollars,  and  to  un- 
deigo  an  imprisonment,  by  separate  or  solitary 
confinement  at  labor,  not  exceeding  ten 
years." 

In  §  5  of  the  Act  of  March  24,  1851,  relat- 
ing to  pilotage,  it  is  provided :  "  Every  vessel 
arriving  from  or  bound  to  any  foreign  port  or 
place  shall  be  obliged  to  take  a  pilot ;  .  .  .  . 
and  it  shall  be  the  dut^  of  the  master  of  every 
such  vessel,  within  thirty-six  hours  next  after 
his  arrival  at  said  port  of  Philadelphia,  to  make 
a  report  to  the  master  warden  of  the  name  of 
sach  vessel,  her  draft  of  water,  and  the  name 
of  the  pilot  who  shall  have  conducted  her  to 
this  port ;  and  when  any  such  vessel  shall  be 
outward  bound,  the  master  of  such  vessel,  and 
the  pilot  who  is  to  conduct  her  to  the  capes, 
and  her  draft  of  water  at  that  time ;  and  it 
shall  be  the  duty  of  the  wardens  to  enter  every 
such  vessel  in  a  book  to  be  kept  by  them  for 
that  purpose;  and  if  the  master  of  any  such 
vessel  shall  neglect  or  refuse  to  make  such  a  re- 
port, he  shall  forfeit  and  pay  the  sum  of  ten 
dollars,  and  no  more;  and  if  the  master  of  any 
SQch  vessel,  being  licensed  as  a  coasting  vessel, 
and  of  the  burthen  of  one  hundred  tons  or 
more,  shall  refuse  and  neglect  to  take  a  pilot, 
the  master,  or  owner,  or  consignee  of  such  ves- 
sel, shall  forfeit  and  pay  the  sum  equal  to  half- 
pilotage  of  such  vessel ;  and  if  such  vessel  be 
not  licensed  as  aforesaid,  then,  and  in  such 
case,  the  master,  owner,  or  consignee  thereof, 
shall  forfeit  and  pay  the  full  pilotage  thereof.** 
In  §  6  of  the  same  Act,  it  is  provided  that  all 
penalties  and  forfeited  pilotages  shall  be  a  lien 
npon  the  vessel,  and  shall  be  recovered  by  ad- 
miralty process  in  a  suit  brought  by  the  Society 
for  the  Relief  of  Distressed  and  Decayed  Pilots, 
their  Widows  and  Children,  to  which  society 
all  such  penalties  and  forfeitures  must  be  paid. 

The  facts,  under  the  evidence  given  at  the 
trial  of  the  case  are,  that  on  April  14,  1893, 
the  schooner  **E.  W.  Young,"  which  is  a  ves- 
sel over  one  hundred  tons  burthen,  was  drawing 
eight  feet  six  inches  of  water,  and  of  which  J. 
W.  Wyman  was  captain  or  master,  was  about  to 
sail  from  the  port  of  Philadelphia  to  St.  Jago. 
On  the  same  day,  while  the  captain  was  in  the 
office  of  the  broker  who  had  charge  of  the 
business  of  the  vessel,  the  defendant  called, 
and  there  had  an  interview  with  the  captain. 
The  defendant,  after  stating  that  he  was  the 
agent  for  the  pilots  licensed  under  the  laws  of 
the  State  of  Delaware,  and  learning  from  the 
captam  the  draft  of  the  vessel,  the  time  of  sail- 
ing, and  that' no  pilot  had  been  engaged,  asked 
if  the  captain  knew  that  under  the  law  the  ves- 
sel was  obliged  to  take  a  pilot,  to  which  the 
captain  made  answer  that  he  did.  The  defen- 
dant then  stated  that  the  lawful  pilotage  would 


be  I31.79,  but  that  if  the  captain  would  give 
him  (the  defendant)  I25,  he  (the  defendant) 
would  give  the  captain  a  receipt  that  would 
clear  the  vessel  from  taking  a  pilot.  After 
some  conversation  about  the  amount,  the  de- 
fendant agreed  to  take  |2o,  and  the  captain 
paid  the  defendant  |2o.  The  defendant  then 
wrote  out  a  receipt  for  I31.79,  being  the  full 
amount  of  the  outward  pilotage  of  the  vessel, 
signed  the  receipt  with  the  name  of  A*  H.  Mar- 
shall, who  is  a  pilot  licensed  under  the  laws  of 
the  State  of  Delaware,  and  gave  the  receipt  to 
the  captain,  who  in  turn  gave  it  to  the  broker, 
to  be  used  by  the  broker  in  his  settlement  with 
the  owners  of  the  vessel.  The  defendant,  who 
testified  in  his  own  behalf,  admitted  that  the 
receipt  was  to  be  used  in  case  any  question  arose 
about  the  vessel  not  having  a  pilot,  and  that  it 
was  understood  between  himself  and  the  c;iptain 
that,  in  case  it  became  necessary  for  the  pilot 
to  go  on  board  and  pilot  the  vessel  to  sea,  the 
captain  would  pay  the  difference  between  the 
1 20  and  the  full  amount  of  the  pilotage. 

Under  the  evidence,  and  under  the  instruc- 
tions of  the  Court,  the  jury  rendered  a  verdict 
of  guilty.  The  defendant  has  now  moved  for 
a  new  trial,  on  the  ground  that  the  receipt  was 
not  an  instrument  by  which  any  person  could 
be  defrauded,  that  it  was  not  made  to  the  preju- 
dice of  the  right  of  any  person,  that  there  was 
no  violation  of  any  law,  and  that  the  defendant 
was  improperly  convicted. 

There  is  no  doubt  but  that  the  master  of  a  ves- 
sel, sailing  from  Philadelphia  to  a  foreign  port, 
can  employ  a  Delaware  pilot,  as  well  as  one 
licensed  under  the  laws  of  Pennsylvania  j  Cham- 
bers V.  S.  S.  Clymene,  9  Fed.  R.  164;  12  Id. 
346 ;  see  Reardon  v.  Arkell,  59  Id.  624.  And 
that  a  compliance  with  the  law  of  Delaware 
would  protect  him  against  the  consequences  of 
a  refusal  or  neglect  to  take  a  Pennsylvania  pilot. 
The  laws  of  Delaware  (Rev.  Stat.,  1893,  page 
557,  chap.  449,  vol.  16,  §  5)  provide  that 
every  vessel,  etc.,  "shall  receive  a  pilot,  and  if 
the  master  shall  neglect  or  refiise  to  take  a  pilot, 
he  shall  forfeit  and  pay  to  any  such  pilot  suing 
for  the  same  a  sum  equal  to  the  pilotage."  It 
is  not  necessary  to  consider  here  what  liability 
accrues  upon  the  successive  refusals  of  a  master 
to  receive  both  a  Pennsylvania  and  Delaware 
pilot,  or  how  far  the  payment  of  the  forfeiture 
to  a  Delaware  pilot  will  exempt  him  from  liabil- 
ity to  suit  on  the  part  of  the  Society  for  the 
Relief  of  Distressed  and  Decayed  Pilots,  their 
Widows  and  Children,  incorporated  by  the 
Legislature  of  Pennsylvania,  or  conversely. 
Were  the  transaction  in  the  present  matter  a 
compliance  with  the  law  of  Delaware,  this  ques- 
tion might  call  for  decision  j  but,  in  the  view 
which  I  take  of  the  case,  the  comedy  played 
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in  the  ship  broker's  office  was  not  a  compliance 
at  all  with  the  law  of  Delaware,  because  the 
time  when  the  master  must  make  his  choice  of 
a  pilot  had  not  yet  arrived,  and  his  payment  of 
money  to  the  agent  of  Marshall,  the  Delaware 
pilot,  was  purely  voluntary,  and  was  made, 
moreover,  under  a  special  contract,  such  as  was 
held  by  Judge  Arnold,  in  Schellenger  v.  Port 
Wardens,  45  Leg.  Intell.  282,  to  be  invalid. 
The  law  of  Delaware,  like  the  law  of  Pennsyl- 
vania, commands  the  employment  of  a  pilot ; 
but  until  navigation,  with  its  incident  perils, 
has  actually  begun,  there  is  no  liability  for  a 
penalty  on  the  part  of  the  master,  for  nan  can' 
Stat,  that  he  will  not  at  the  last  moment  take  a 
pilot ;  any  payment  by  the  master  before  this 
time  is  uncalled  for,  and  such  payment  should* 
not  be  regarded  as  a  fulfilment  of  the  penalty  of 
the  law^  unless  the  offer  of  the  pilot's  services, 
and  the  refill  by  the  master,  be  continuously 
and  in  good  faith  persisted  in  up  to  the  begin- 
ning of  the  voyage,  when  a  full  payment  of 
pilotage  at  an  earlier  date  might  operate  as  of 
the  latter  point  of  time.  The  statutes  of  both 
States,  moreover,  fix  the  pilotage  fees  as  well  as 
the  precise  amount  of  the  forfeiture,  and  the 
payment  of  a  less  amount,  no  matter  how  or 
when  made,  does  not  satisfy  the  law.  Whether 
this  sum  be  a  penalty  and  not  a  tax,  as  stated 
by  Judge  Suarswood,  in  Collins  v.  Relief  So- 
ciety, 73  Pa.  194,  or  a  tax  and  not  a  penalty, 
as  asserted  by  Judge  Gribr,  in  Smith  v.  The 
Creole,  2  Wallace,  Jr.,  485,  is  not  material,  and 
it  may  well  be  that  an  insurance  company  which 
has  not  expressly  required  the  employment  of  a 
pilot,  cannot  defend  upon  the  policy  when  the 
forfeiture  has  been  paid  instead  of  the  pilot  be- 
ing taken,  as  was  decided  in  Flanigen  v  Wash- 
ington Insur.  Co.,  7  Barr,  306.  But  the  point 
before  the  Court  now  is,  whether  the  defendant, 
in  Philadelphia,  fraudulently  made  and  pub- 
lished a  written  instrument  to  the  prejudice  of 
another's  right,  with  intent  to  defraud  any  per- 
son or  body  corporate,  and  because  I  think  that 
he  did  I  must  discharge  the  rule  for  a  new  trial. 
The  document  executed  by  the  defendant  was, 
firstly,  no  compliance  with  the  law  of  Delaware ; 
secondly,  it  was  intended  to  be  used,  and  could 
have  been  used,  to  defeat  a  proper  claim  of  the 
Pilots'  Society;  and,  thirdly,  it  was  a  fialse 
written  statement  of  facts,  which  could  have 
been  made  available  against  other  third  persons 
who,  not  knowing  the  truth  of  the  transaction, 
might  have  had  rights  in  the  premises,  such,  for 
example,  as  the  undetwrittera  of  either  ship  or 
cargo.    It  is  the  policy  of  the  law  that  veaaeis 


should  be  navigated  safely,  both  for  the  sake  of 
the  owners  of  vessels  and  goods,  subject  to  mari- 
time risks,  and  all  others  who  have  given  credit, 
either  to  the  owner  or  to  such  vessel  and  goods, 
and  for  the  sake  of  the  public  who  are  interested 
in  the  preservation  of  human  life  and  the  im>- 
tection  of  property.  It  is  still  more  the  policy 
of  the  law  that  the  evidence  of  transactions  in 
which  many  may  have  an  interest  shall  be  truth- 
ful, especially  where  death,  shipwreck,  or  a 
distant  journey  might  remove  all  the  witnesses  of 
the  event.  The  false  receipt  remains  ashore, 
the  vessel  and  its  master  depart,  perhaps  upon  a 
long  voyage,  and  should  the  pilot  die  and  his 
crew  be  scattered,  who  would  suppose  that  he 
did  not  in  fact  pilot  the  partictilar  ship  ?  As 
under  the  law  the  vessel  was  commanded  to 
take  a  pilot,  and  as  under  the  law  a  licensed 
pilot  was  the  only  person  who  could  perform 
the  duty  of  piloting  it,  the  receipt  given  by  the 
pilot  to  the  master  was  aquasiofficuil  certificate 
that  the  law  had  been  complied  with,  and,  a$ 
has  been  said,  there  was  no  such  compliance. 
Following  the  analogy  of  forgery,  the  pleutings, 
as  sustained  by  the  proof,  niake  out  a  complete 
case,  for  possibility  of  injury  b  enough.  See 
Wharton's  Criminal  Law,  §  694  etseq,,  714^ 
seq.f  and  notes,  and  743a.  The  defendant,  in 
his  testimony,  stated  that  it  has  been  customary 
for  pilots  to  take  from  the  captains  of  vessels 
less  than  the  lawful  pilotage,  give  receipts  for 
the  full  pilotage,  and  for  the  vessels  to  sail  with* 
out  a  pilot,  and  that  he,  the  defendant,  hid 
acted  under  instructions  from  his  employers. 
If  his  statement  is  true,  the  law  is  being  used 
for  purposes  of  deception,  and  it  is  time  that 
such  a  practice  should  be  summarily  ended,  and 
all  concerned  in  it  punished  ;  and  the  pilot  who 
signs,  or  authorizes  the  signing,  of  such  a  re- 
ceipt, the  captain,  broker,  or  any  other  person 
who  uses  it,  knowing  its  falsity,  should  bear  in 
mind  that  in  Pennsylvania  the  Act  of  March 
31,  1S60,  declares,  that  if  ''any  person  .... 
be  concerned  in  the  fraudulent  making,  etc.,  of 
any  written  instrument  ....  to  the  prejudice 
of  another's  right,  etc.,  he  shall  be  guilty  of  a 
misdemeanor,  and  on  conviction  be  sentenced 
to  pay  a  fine  not  exceeding  |iooo,  and  undergo 
an  imprisonment  by  separate  or  solitary  con- 
finement at  labor,  not  exceeding  ten  years." 
As  this  is  a  test  case,  and  as  the  defendaint  pro- 
bably did  not  appreciate  the  seriousness  of  his 
act,  while  the  rule  is  discharged,  the  sentence 
is  suspended,  and  the  defendant  discharged. 

F.  B.  N. 
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Jan. ,  '94>  2 1 8.  March  22,  1894. 

Boteler  et  al.  v.  The  Phila.  &  Reading 
Terminal  Railroad  Company. 

Eminent  domain — Railroad  companies — Entry 
upon  lands  for  the  purpose  of  constructing 
railroads — Element  of  damages — Evidence. 

Where  land  it  taken  by  a  railroad  company  for  the 
construction  of  its  road,  and  none  of  the  property  is  left 
to  the  owner,  the  market  value  of  the  land  taken  is  the 
tne  measure  of  the  damages  recoverable. 

In  cases  in  which  the  use  of  the  land  has  been  re- 
stricted to  a  specific  purpose,  witnesses,  who  are  best  in- 
formed in  regard  to  the  use  of  property  for  such  a  pur 
pose,  are  the  persons  usually  best  qualified  to  testify  as  to 
value,  without  regard  to  whether  they  are  experts  as  to 
land  values  or  acquainted  with  the  neighboring  prop- 
erty. 

B.  sublet  from  K.  part  of  a  house  subsequently  taken 
by  a  railroad  company  for  the  construction  of  its  road. 
By  the  terms  of  the  lease  the  use  of  the  premises  was  re- 
stricted to  being  hired  out  for  lodge  meetings.  In  an  ac- 
tion against  the  railroad  by  B.  to  recover  damages  for  the 
destruction  of  the  leasehold,  B.  was  allowed  to  put  in 
evidence  the  testimony  of  witnesses  familiar  with  prem- 
ises used  for  such  purposes,  but  not  acquainted  with  the 
neighborhood,  or  special  experts  as  to  land  values: 

Htldt  i>ot  to  be  error. 

It  appeared  that  K.'t  lease  with  the  owner  of  the  land 
provided,  that  in  the  event  of  the  property  being  taken 
by  the  railroad,  the  lease  should  be  thereby  terminated, 
without  prejudice  to  the  rights  of  either  party  in  any  suit 
for  damages  sustained  by  an  appropriation  of  the  prem- 
ises: 

Held^  that  such  a  provision  was  not  a  bar  to  a  suit  by 
the  sub-tenant  B.  for  the  destruction  of  his  leasehold. 

Appeal  of  The  Philadelphia  and  Reading  Ter- 
minal Railroad  Company^  defendants,  from  the 
judgment  of  the  Common  Pleas  No.  2,  of  Phila- 
delphia County,  in  an  action  framed  between  J. 
C.  Boteler,  Charles  G.  Frowert,  John  J.  Jack, 
Thomas  E.  Kirkbride  and  James  B.  Sweetwood, 
and  the  said  railroad,  to  determine  the  damages 
sustained  by  the  plaintiffs,  from  the  taking,  un 
der  the  right  of  eminent  domain,  by  the  defen- 
dant,  of  the  portion  of  the  premises  No.  11 28 
Arch  street,  Philadelphia,  occupied  by  the  plain- 
tiffs as  tenants. 

Upon  the  trial  the  following  facts  appeared : 
Kline  &  Keys  leased  the  premises,  11 28  Arch 
street,  from  Mrs.  Wilstach,  the  owner,  under  an 


agreement  made  June  i,  1888,  whereby  they 
acquired  a  term  of  five  years  from  the  date 
thereof  at  a  yearly  rent  of  1 1,800  per  annum. 
The  lease  contained  the  following  provision  : 

**  Fifth.  Whereas  there  are  minors  that  a  cer- 
tain railroad  is  to  be  constructed  in  the  vicinity 
of  the  property  hereby  demised,  the  location  of 
which  cannot  now  be  ascertained  with  any  cer- 
tainty, therefore,  it  is  hereby  expressly  under- 
stood and  agreed  by  and  between  the  parties  to 
this  lease,  that  in  case  such  a  railroad  is  or  shall 
be  located  over  the  hereby  demised  premises  or 
any  part  thereof,  then,  and  in  that  case,  this 
lease  and  the  covenants  thereof  sliall  terminate 
and  end  immediately  upon  said  premises  being 
taken  for  railroad  purposes,  either  by  entry 
thereon  on  the  part  of  the  corporation  or  other 
person  or  persons  taking  or  by  their  making  or 
receiving  compensation  for  such  taking.  And 
upon  Mich  termination  the  said  lessees  shall, 
within  a  reasonable  time,  vacate  the  said  prem- 
ises and  deliver  up  the  possession  thereof  to  the 
lessor,  the  rent  to  be  apportioned  to  the  time  of 
such  vacation.  Nothing  herein  contained  shall, 
however,  prevent  the  lessor  or  lessees  from  re- 
covering damages  for  such  taking  from  the  cor- 
porations or  other  persons  taking." 

Kline  &  Keys,  by  a  sub-lease,  dated  October 
24,  1890,  rented  to  the  plaintiffs  all  of  the  said 
premises,  11 28  Arch  street,  except  the  two 
rooms  on  the  first  floor  front  and  the  toilet  room 
in  the  rear,  for  a  term  of  three  years  and  six 
months,  from  November  i,  1889,  at  a  rent  of 
1 1, 200  per  annum.  The  sub-lease  provided, 
Article  III.,  that  the  lessee  should  not  occupy, 
nor  permit  to  be  occupied,  the  demised  prem- 
ises otherwise  than  as  lodge  rooms  for  Hall  As- 
sociation, O.  U.  F.,  nor  should  the  lessee  assign 
the  term  or  underlet  the  premises  without  the 
written  consent  of  the  lessors. 

It  also  provided  in  Article  VIII.,  that  all 
doors,  shutters,  window  frames,  removed  to 
adapt  the  rooms  for  the  occupation  of  the  les- 
sees, were  to  be  stored  in  the  cellar  and  remain 
the  property  of  the  said  lessors,  and  all  improve- 
ments made  by  said  lessees  were  to  remain  in 
said  premises  and  become  the  property  of  said 
lessors  after  the  termination  of  the  lease. 

Article  IX.  provided  that,  *'The  said  lessees 
hereby  agree  to  furnish  heat  to  the  rooms  re- 
served on  the  first  floor  as  aforesaid  during  the 
continuance  of  this  lease." 

The  plaintiffs  knew  at  the  time  the  sub- lease 
was  signed  that  Kline  &  Keys  were  lessees  of 
Mrs.  Wilstach,  and  they  knew  of  the  rumor  that 
the  railroad  company,  defendant,  proposed  to 
build  its  railroad  to  Twelfth  and  Market  streets. 
The  plaintifiis  were  trustees  for  what  was  called 
the  "  Hall  Association,  O.  U.  F.**;  that  is,  the 
various  lodges  of  the  Order  of  United  Friends^ 
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settled  with  his  attorney  in  fact,  received  sixty- 
one  dollars  in  cash,  and  a  note  payable  on  de- 
mand for  twenty- four  hundred  dollars  in  full  for 
the  money  received  by  him.  The  relation  of 
guardian  and  ward  was  terminated  by  the  act  of 
the  agent  of  Alanson  Stevens.  The  relation  of 
principal  and  agent  was  then  closed  by  his  own 
act  in  making  settlement  in  full  with  his  agent. 

The  note  created  a  new  relation,  that  of  debt- 
or and  creditor,  and  so  far  as  the  evidence  en- 
ables us  to  judge  that  was  the  only  relation 
thereafter  existing  between  them.  One  witness 
testifies  that  the  decedent  once  spoke  of  the  note 
as  representing  money  held  by  him  in  a  fiduci- 
ary character.  If  this  was  so,  it  is  clear  that  the 
word  fiduciary  must  have  been  used  in  a  popu- 
lar and  not  in  a  legal  sense,  for  there  is  no  sin- 
gle fact  in  the  case  that  points  to  the  existence 
of  any  trust  relation  between  the  maker  and  the 
payee  of  the  note.  Rupp's  Appeal,  loo  Pa. 
537,  and  kindred  authorities  are  not  applicable 
on  the  facts  of  this  case. 

The  decree  appealed  from  was  properly  en- 
tered and  is  now  affirmed. 

H.  B. 


Jan.  '93,  271. 


January  29,  1894. 


Roberts'  Estate. 
Roberts'  Appeal. 


Executor — Expenses  of,  not  allowed—-  Wills — 
Construction  of— Orphans'  Court— Jurisdic- 
tion of. 

An  accountant  cannot  have  charged  against  one  of  the 
distributees'  share  the  expense  of  successfuUy  defending  a 
suit  against  him  individually  for  such  share  in  another 
State,  although  such  suit  indirectly  benefited  the  estate. 
Whatever  costs  he  is  entitled  to  recover  are  incidental  to 
the  judgment  in  his  favor,  and  must  be  collected  under 
the  laws  of  that  Sute. 

Testatrix,  a  resident  of  Maryland,  ordered  her  farm  in 
Pennsylvania  to  be  sold,  and  one- half  of  the  proceeds  she 
directed  to  be  «*  secured  in  the  farm  while  my  dear  hus- 
band lives,  or  if  it  is  taken  out  it  must  be  secured  in  some 
other  real  estate,  so  as  to  keep  the  principal  to  be  equally 
divided,  after  my  husband's  death,  among  all  my  chil- 
dren. My  husband  is  to  have  the  interest  only  while  he 
lives. 

"  The  other  half  I  want  to  be  equally  divided  among 
my  children,  or  if  any  of  them  is  dead,  their  share  is  to 
be  equally  divided  among  their  heirs. 

"  If  anyone  owes  us  anything  take  it  out  of  their  share 
before  mving  it  to  them,  and  divide  it  among  them  all." 

The  nusband  died  prior  to  testatrix,  and  her  Pennsyl- 
vania executor  sold  the  farm.  At  the  adjudication  of  his 
account,  he  claimed  that  the  indeb  edness  of  the  three 
tons  to  their  father  should  be  charged  against  their  shares 
of  the  proceeds : 

Held^  (l)  that  it  was  the  intention  of  the  will  that  each 
child  s  indebtedness  t  j  either  his  father  or  mother,  should 
be  deducted,  and  the  father's  death  prior  to  that  of  his 
wife  did  not  alter  this  construction. 


(2)  That  the  Orphans'  Court  had  jurisdiction  to  deter- 
mine  the  amount  of  indebtedness  of  the  sons  to  their 
father,  as  that  was  necessary  to  a  proper  distribution  of 
the  fund  under  the  will. 

Appeal  of  William  L.  Roberts,  individually 
and  as  executor,  from  the  decree  of  the  Orphans' 
Court  of  Montgomery  County,  in  the  matter  of 
the  estate  of  Jane  P.  Roberts. 

The  facts  of  the  case,  and  the  material  assign- 
ments of  error,  are  set  out  in  the  opinion  of  the 
Supreme  Court,  infra. 

J,  P.  Hale  Jenkins  y  for  appellant. 

N,  H,  Larzelere  zxid  James  Rich  Grier  (/.  S, 
Freeman  with  them),  for  appellees. 

October  i,  1894.  Dean,  J.  The  domicile 
of  Jane  P.  Roberts,  the  testatrix,  at  her  death 
was  Harford  County,  Maryland.  Besides  some 
personal  property,  she  was  the  owner  of  a  farm 
of  52^  acres  in  Abington  Township,  Mont- 
gomery County.  Her  husband  was  William  H. 
Roberts,  who  owned  in  his  own  right  some  pro- 
perty in  Maryland.  They  had  six  children: 
Charles  W.,  Mary  Jane,  and  Edward  H.,  who 
lived  in  Maryland;  Isaac  L.,  William  L.,  and 
Ruth  Ann,  in  Pennsylvania.  On  the  28th  of 
July,  1 881,  while  her  husband  was  living,  she 
made  her  will,  wherein,  after  dividing  her  per- 
sonal effects  among  her  children,  she  disposed  of 
the  farm : — 

'<  I  desire  my  farm  to  be  sold  as  soon  as  it  can 
be  sold  to  advantage  after  my  death,  that  is,  if 
it  is  not  sold  before.  But  no  one  shall  force  a 
sale  to  get  their  share  without  the  majority  is 
willing  for  it,  and  one-half  the  price  I  want  to 
be  secured  in  the  farm  while  my  dear  hu^)and 
lives,  or  if  it  is  taken  out,  it  must  be  secured  in 
some  other  real  estate,  so  as  to  keep  the  princi^ 
pal  to  be  equally  divided  after  my  husband's 
death,  among  all  my  children.  My  husband  is 
to  have  the  interest  only  while  he  lives.  The 
other  half  I  want  to  be  equally  divided  among 
my  children,  or  if  any  of  them  is  dead,  their 
share  is  to  be  equally  divided  among  their  heirs. 
If  anyone  owes  us  anything,  take  it  out  of  their 
share,  before  giving  it  to  them,  and  divide  it 
among  them  all." 

She  then  appointed  her  husband  and  two  sons, 
Charles  W.  and  William  L.,  executors.  The 
husband  died  in  August,  1881 ;  the  testatrix 
partially  administered  on  his  estate,  and  sur- 
vived him  until  2d  October,  1883.  Letters  testa- 
mentary were  taken  out  by  both  executors  in 
Maryland,  but  Charles  W.,  being  a  non-resident, 
declined  to  file  the  bond  required  in  Montgom- 
ery County,  and  William  alone  took  out  letters 
there.  In  February,  1885,  he  sold  the  farm  for 
221,000,  and  for  purpose  of  making  a  satisfact- 
ory title  without  proceeding  in  the  Orphans* 
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Court,  a  conveyance,  joined  in  by  all  the  lega- 
tees, was  made  to  the  purchaser. 

However,  the  executor,  William  L.,  received 
the  purchase  money,  and  filed  his  second  and  final 
account  of  his  administration  in  Montgomery 
County,  September  3d,  1887,  which  after  taking 
credit  for  payment  of  certain  liens  against  the  land 
discharged  by  the  sale,  and  sundry  other  credits, 
showed  a  net  balance  for  distribution  of  |i  1,613. 
Henry  D.  Saylor,  Esq.,  was  appointed  auditor 
to  distribute.  On  claim  made  by  the  executor, 
the  auditor  deducted  from  Edward's  share, 
1850.12,  the  amount  of  certain  costs  and  ex- 
penses incurred  by  William  in  a  personal  suit 
against  him  by  Edward  in  the  Courts  of  Mary- 
land, in  which  William  was  successful.  The 
allowance  was  made  on  the  ground  that,  although 
the  suit  was  against  William,  the  fund  in  the 
hands  of  the  executor  would  have  been  dimin- 
ished by  the  amount  of  Edward's  recovery,  and 
being  a  wholly  unjust  claim,  as  determined  by 
final  adjudication,  Edward's  share  ought  to  be 
charged  with  the  expense  of  his  groundless  litig- 
ation. 

The  executor  also  claimed,  that  at  the  date  of 
the  will,  Albert,  Charles  and  Edward  were  in- 
debted to  their  father  on  personal  obligations 
and  as  surety,  for  money  which  the  testatrix  in- 
tended by  her  will  should  be  deducted  from 
their  shares  in  the  fund  realized  from  the  sale  of 
the  Montgomery  County  farm,  and  that  these 
amounts  should  be  charged  against  them  respect- 
ively, in  the  distribution. 

This  claim  was  also  sustained  by  the  auditor. 
Other  questions,  involving  less  important  items, 
were  raised  and  passed  on  by  the  auditor,  and 
eleven  exceptions  were  filed  to  his  report,  and 
argued  before  the  Court.  Afiter  careful  consid- 
eration, the  Court  passed  on  all  of  them,  by  a 
decree  overruling  someand  sustaining  others.  The 
action  of  the  auditor  in  allowing  the  costs  and 
expenses  of  the  executor  in  the  individual  suit 
of  Edward  against  him  in  Maryland,  and  in  de- 
ducting from  the  shares  of  Albert,  Charles  and 
Edward,  the  debts  owing  their  father,  was  over- 
ruled, and  a  re-distribution  ordered. 

From  the  decree  confirming  this  last  report, 
we  have  this  appeal.  There  are  eight  assign- 
ments of  error,  only  the  5th,  6th  and  7th  of 
which  call  for  special  notice. 

The  5  th  complains  of  the  decree  in  refusing 
the  allowance  of  the  expenses  of  the  Maryland 
soit,  which  ended  in  the  judgment  of  the  Court 
of  Errors  and  Appeals  of  that  State  against  Ed- 
ward and  in  favor  of  William. 

We  think  the  learned  Judge  of  the  Court  below 
rightly  held,  that  the  expenses  incurred  by  Wil- 
liam in  this  suit,  had  no  place  in  the  distribution 
of  the  purchase  money  of  the  farm.  It  is  true, 
indirectly  the  estate  was  benefited  by  the  suit, 


for  it  was  finally  adjudged  by  the  highest  Court 
of  Maryland,  that  the  Courts  of  that  State  had 
no  jurisdiction  to  distribute  this  fund,  and  that 
the  Orphans'  Court  of  Montgomery  County 
must  make  distribution;  see  17th  Atlantic  Re- 
porter, 570.  But  the  suit  was  not  against  Wil- 
liam as  executor.  By  attaching  his  land  in 
Maryland,  in  a  suit  against  him,  William  was 
compelled  to  defend.  His  defence  established 
that  Edward's  claim  against  him  individually 
had  no  foundation ;  and  in  so  far  as  he  had  any 
claim,  it  was  a  legatee  under  his  mother's  will, 
and  that  this  could  only  be  determined  on  a  dis- 
tribution of  the  purchase  money  of  the  farm  in 
the  Orphans'  Court  of  Montgomery  County. 
Whatever  costs  William  should  recover,  are  those 
incident  to  the  judgment  in  his  favor  in  Mary- 
land, and  must  be  collected  under  the  laws  of 
that  State.  He  avers  he  was  put  to  an  expense 
for  traveling  back  and  forth,  counsel  fees,  etc., 
of  1850.12,  which  Edward  ought  to  pay  him  out 
of  his  share.  But  there  is  no  warrant  for  such  an 
allowance.  It  was  his  misfortune  to  have  to 
defend  against  an  unjust  claim ;  to  successfully 
do  so,  he  incurred  expense,  whatever  is  taxable 
in  that  suit,  follows  the  judgment  in  his  favor. 
The  suit  was  not  against  him  as  executor,  and  he 
can,  in  this  distribution,  make  no  claim  on  the 
fund  to  even  up  matters  between  him  and  his 
brother  as  individuals.  This,  the  learned  Judge 
of  the  Court  below  has  very  clearly  demonstrated. 
But  the  6th  and  7th  assignments  seem  to  us  better 
founded. 

It  will  be  noticed,  the  will  was  made  the  28th 
of  July,  1881.  The  husband  and  father  was 
present  when  it  was  executed,  for  by  his  writing 
appended  to  it,  he  consents  to  its  provisions. 
The  testatrix  contemplated  his  survivorship,  and 
says,  '*  One-half  of  the  price  I  want  to  be  secured 
in  the  farm  while  my  dear  husband  lives,"  and 
then  appointed  him  one  of  the  executors.  Al- 
though he  died  the  following  month,  and  she 
survived  nearly  two  years,  their  expectation  as 
to  life  at  the  date  of  the  will,  as  evinced  by  its 
terms,  is  to  be  considered  in  interpreting  it.  She 
says,  after  providing  a  life  interest  in  one-half 
the  purchase  money  of  the  farm  for  her  hus- 
band, and  making  an  equal  distribution  of  the 
whole  at  his  death  :  *'  If  any  one  owes  us  any- 
thing, take  it  out  of  their  share  before  giving  it 
to  them,  and  divide  it  among  them  all."  Albert, 
Charles  and  Edward  were,  at  that  time,  indebted 
to  their  father.  The  auditor  finds  as  a  fact, 
that  this  indebtedness  was  well  known  to  the 
mother  when  she  executed  the  will  in  the  pres- 
ence of  the  father.  We  think  it  quite  clear  that 
the  testatrix  meant  by  the  expression,  "  if  any 
one  owesusan]rthing,  take  it  out  of  their  share," 
any  debts  owing  to  either  her  or  her  husband  by 
tlieir  children,  and  intended  die  father,  as  exe- 
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cutor,  to  have  the  authority  to  deduct  the  debt 
from  the  share  of  the  debtor  in  the  purchase 
money  of  the  farm.  The  auditor  finds  further^ 
as  a  fact,  that  after  the  mother's  death,  at  a  meet- 
ing of  the  heirs,  this  was  the  interpretation  put 
upon  the  will  by  them,  and  that  they  then  agreed 
the  amounts  owing  by  them  to  their  father  should 
be  deducted  from  their  share  in  this  fund. 

While  such  an  agreement  would  not  of  itself 
have  been  sufficient  to  give  the  Orphans*  Court 
jurisdiction  to  determine  the  indebtedness  be- 
tween the  father  and  his  three  sons,  neverthe- 
less it  is  corroborative  of  the  construction  put  by 
the  auditor  upon  the  will ;  indicates  that  those 
interested  so  understood  the  will.  The  Orphans* 
Court,  in  thus  interpreting  the  will,  and  deter- 
mining  the  indebtedness  of  the  sons  to  the  father, 
does  not  usurp  k  jurisdiction  belonging  to  the 
Courts  of  Maryland;  it  only  ascertains  a  fact 
necessary  to  the  proper  distribution  of  this  fund 
under  the  will.  The  Court  must  determine  how 
much  '*  anyone  owes  us,'*  the  father  and  mother, 
before  it  can  be  taken  •' out  of  their  share.** 
The  legatees  take  their  shares  by  the  will  with 
the  condition  attached,  and  can  take  them  in  no 
other  right;  the  jurisdiction  of  the  Orphans' 
Court  to  ascertain  the  amount  owing  the  father, 
is  just  as  clear  as  to  ascertain  any  indebtedness  to 
the  mother. 

The  learned  Judge  of  the  Court  below  was 
of  opinion  the  language  of  the  testatrix  was  too 
vague  to  warrant  this  construction.  We  think, 
in  view  of  the  whole  will,  the  intent  was  mani- 
fest. Therefore,  appellant's  6th  and  7th  assign- 
ments of  error  are  sustained.  All  the  other 
assignments  are  overruled,  and  the  record  is  re- 
mitted to  the  Court  below,  that  distribution  may 
be  made  in  accordance  with  this  opinion,  and 
costs  to  be  paid  by  appellees.        w.  m.  s.,  jr. 


July  '93,  la. 


January  8,  1894. 


Titlow's  Estate. 
Titlow's  Appeal. 


IVtU  contest— Executor  sustaining  the  will  does 
soinbehalf  of  the  parties  interested-^Costs  not 
to  be  imposed  upon  the  estate. 

As  a  general  rule  an  executor  is  not  bound  to  defend 
his  testator's  will,  and  if  he  undertakes  to  do  so,  it  must 
be  as  the  agent  of,  and  in  the  interest  of  those  benefited 
by  his  action. 

Appeal  of  Frances  W.  Titlow,  widow  of  George 
Titlow,  and  the  Guarantee  Trust  Co.,  guardian 
of  Frank  Titlow,  from  the  decree  of  the  Orphans' 
Court  of  Philadelphia  County,  making  distribu- 
tion of  the  estate  of  David  Titlow,  deceased. 


The  facts  are  stated  in  the  opinion  of  the  Su- 
preme Court. 

Joseph  M.  Pile  and  David  W.  Sellers,  for 
appellants. 

Edwin  O.  Michener  (with  him  W.  Wilkins 
Carr  and  George  L,  Crawford)^  for  appellees. 

July  12,  1894.  Dean,  J.  The  testator, 
David  Titlow,  died  August  27, 1884,  leaving  fotu- 
chi]4ren  and  a  granddaughter,  Elizabeth,  daugh- 
ter  of  a  deceased  son,  Charles  N.  Titlow.  If  he 
had  died  intestate,  of  course,  each  would  have 
taken  one-fifth  of  his  estate  under  the  intestate 
laws.  He  had  at  his  death,  very  little  personal 
estate,  but  owned  improved  real  estate  in  Phila- 
delphia, consisting  of  nineteen  separate  lots,  val- 
ued at  125,600.  His  will  was  made  August  25, 
1 881,  to  which  were  appended  three  codici]s» 
the  last  executed  fifteen  days  before  his  death. 
The  effect  of  the  whole  will  was  to  give :  i.  To 
his  son  John,  two  lots  valued  at  |3,ooo,  but  sub- 
ject to  a  payment  of  ^3,000.  2.  To  his  daugh- 
ter, Alcenia  Schuyler,  four  lots  valued  at  Is, 200. 

3.  To  his  son  George,  five  lots,  valued  at  |6,2oo. 

4.  To  his  son  George,  in  trust  for  Charles 
during  life,  four  lots,  valued  at  |6,ooo,  with 
remainder  to  children  of  Charles  bom  after  July 
14,  1883,  and  in  default  of  children  so  bom, 
then  to  George  in  fee.  5.  To  his  executor, 
George,  in  trust  for  his  daughter  Sarah  for  life, 
four  lots  valued  at  ^5,200 ;  at  her  death,  two  of 
them  in  fee  to  George,  and  the  other  two  to  her 
children. 

Charles  died  before  his  father,  leaving  one 
daughter,  Elizabeth,  bom  before  July  14,  1883, 
so  that  under  the  will,  George,  in  addition  to 
his  own,  was  entitled  to  the  share  of  Charles. 
As  matters  stood  at  the  death  of  testator,  George 
D.was  the  largest  beneficiary  under  the  will.  He 
got  five  lots,  valued  at  ^6,200,  directly  devised 
to  him ;  by  the  death  of  his  brother  Charles 
without  children  capable  of  taking  the  devise 
over,  he  took  the  four  lots  valued  at  |6,ooo, 
and  the  remainder  in  two  lots  valued  at  ^3,800, 
in  which  a  life  estate  was  given  to  his  sister 
Sarah.  John,  practically,  got  nothing,  for  his 
lots  were  charged  with  a  payment  equal  to  their 
value.  Sarah  had  only  a  life  estate  in  hers. 
Alcenia  took  absolutely  about  one-fiflh.  George, 
therefore,  was  the  only  one  who  had  a  substantial 
interest  in  sustaining  the  will,  for  under  it  he 
took  about  live-tenths  of  the  estate.  Alcenia 
Schuyler  took  under  the  will,  about  the  share 
that  would  have  fallen  to  her  under  the  intestate 
laws.  John  commenced  proceedings  to  set  aside 
the  will^  averring  want  of  testamentary  capacity 
on  the  part  of  his  father ;  a  citation  was  accord- 
ingly issued,  and  served  on  George  D.  Titlow, 
executor^  who  was  also  devisee  of  almost  one- 
half  the  estate.    He  made  no  answer,  further 
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than  to  deny  any  reason  within  his  knowledge 
why  the  will  should  not  be  executed.  Thereupon, 
the  Orphans'  Court  directed  an  issue  to  the  Com- 
mon Pleas  for  trial,  in  which  George  D.,  the 
executor,  was  made  plaintiff,  and  John  H.,  the 
contestant,  defendant.  After  a  trial  lasting 
nearly  two  weeks,  there  was  a  verdict  for  the 
defendant,  and  against  the  will ;  a  new  trial  was 
granted,  and  on  submission  to  a  second  jury, 
tiiere  was  a  disagreement.  In  the  meantime, 
both  George  and  John  died ;  Alcenia  Schuyler, 
who  had  been  nominated  in  her  father's  will 
successor  to  George  as  executor  in  case  of  hb 
death,  was  put  upon  the  record  as  plaintiff;  the 
heirs  of  John  took  his  place  upon  the  record  as 
defendants.  Then,  there  was  an  agreement  of 
compromise  by  all  interested  filed  of  record, 
with  the  approval  of  the  Court,  and  a  verdict 
sustaining  the  will  taken. 

The  agreement,  in  effect,  was  a  division  of 
the  property,  two-fifths  to  the  widow  and  child 
of  George,  and  three-fifths  to  the  other  four 
children,  or  their  representatives,  in  such  shares 
as  should  be  subsequently  agreed  to  among 
them. 

Samuel  A.  J.  Salter  having  taken  out  letters 
of  administration  on  the  estate  of  George  D.  Tit 
low,  filed  his  account  of  his  intestate's  executor 
ship  under  the  will  of  David  Titlow.  In  the 
account,  he  charged  his  intestate  with  the  inven- 
tory and  rents  received  from  the  property  de- 
vised, amounting  to  124,087.88,  and  then  took 
credit  with  payments  amounting  to  115,318.60, 
leaving  a  balance  of  {8, 769. 28.  The  credit  side  of 
the  account  is  made  up  of  many  items,  the  only 
ones  objected  to  by  the  other  heirs  being  that 
f<»r  counsel  fees,  and  expenses  incurred  in  the 
litigation  concerning  the  will.  These  expenses 
amounted  to  13,166.89.  Alcenia  Schuyler  and 
the  other  children  who  received  under  the  com- 
promise agreement  three-fifths  of  the  estate, 
excepted  to  the  account,  contending  that  George 
D.  Titlow  was  the  only  one  of  the  devisees 
whose  interest  it  was  to  sustain  the  will,  and  in 
fiEu:t  the  only  one  who  resisted  the  attack  upon 
it ;  that  therefore  his  estate  should  bear  the  ex- 
penses of  the  contest,  the  same  as  if  he  had  been 
personally  of  record  as  a  party.  The  counsel 
representing  the  estate  of  George  D.  Titlow,  con- 
tended that  in  sustaining  the  will,  he  but  per- 
formed his  duty  as  executor  and  trustee  of  the 
estate  confided  to  him  by  the  testator ;  and,  fur- 
ther, that  under  the  compromise  agreement,  no 
one  of  the  parties  to  it,  and  presumably  bene- 
fited by  it,  could  be  heard  as  an  objector  to  the 
reasonable  expenditure  incident  to  the  result. 

The  auditing  Judge  sustained  the  exceptions 
in  part,  and  surcharged  the  accountant  with 
13,166.89.  His  adjudication  having  been  con- 
firmed by  the  Orphans'  Court,   we  have  this 


appeal  by  the  widow  and  guardian  of  the  minor 
child  of  George  D.  Titlow. 

The  error  assigned  is,  that  "  The  Court  erred 
in  not  holding  that  the  verdict  sustaining  the 
will  and  the  agreement  requiring  the  same,  was 
not  a  full  justification  to  George  D.  Titlow  in 
maintaining  the  issue,  and  that  especially  by  rea- 
son of  said  agreement  each  of  the  parties  thereto 
was  precluded  from  gainsaying  the  expenditures 
made  to  secure  such  result." 

It  cannot  be  questioned  that  the  verdict, 
although  taken  by  agreement,  is,  in  a  restricted 
sense,  conclusive.  It  establishes  beyond  reach 
of  controversy,  tide  to  the  land  under  the  will  in 
the  devisees.  But  it  in  no  sense  establishes  an 
equity  on  which  to  base  a  decree  awarding  ex- 
penses to  the  executor  in  defending  the  will. 

Taking  the  whole  record,  it  at  most  shows 
doubtful  testamentary  capacity.  The  first  ver- 
dict, after  a  hotly-contested  trial,  was  against  the 
will  i  at  the  second  trial,  there  was  a  disagree- 
ment of  the  jury.  Then  comes  the  verdict  by 
consent  *of  all  interested,  sustaining  the  will. 
This  only  shows  that  in  a  very  doubtful  case,  the 
parties  to  the  suit  very  wisely  compromised  it.  In 
Yerkes'  Appeal,  99  Pa.  401,  in  an  opinion  by  the 
present  Chief  Justice,  it  is  held  as  a  general  rule 
deducible  from  all  the  cases  decided  in  this 
State,  **  That  an  executor  is  not  bound  to  defend 
his  testator's  will,  and  if  he  undertakes  to  do  so, 
it  must  be  as  the  agent  of,  and  in  the  interest  of 
those  benefited  by  his  action." 

Exceptions  to  the  rule,  doubtless,  may  arise. 
If  the  beneficiaries  under  a  will  sought  to  defeat 
trusts  created  by  the  testator,  and  by  a  collusive 
arrangement  attacked  the  will  for  the  purpose  of 
setting  it  aside,  that  the  estate  might  descend 
under  the  intestate  laws,  it  would  be  the  duty  of 
the  executor  to  defend  it :  or  he  might  defend 
the  genuine  will  against  a  forged  or  spurious  one, 
and  m  either  case  equitably  demand  that  his  rea- 
sonable costs  and  counsel  fees  be  paid  out  of  the 
estate.  But  here  there  is  nothing  but  the  usual 
disparity  of  interests  inviting  favor  to  the  antag- 
onism of  the  will.  George  D.,  under  the  will, 
got  about  half  the  estate,  the  remaining  devisees 
the  other  half,  two  of  the  children  practically 
nothing.  True,  he  was  executor,  and  so  named 
of  record,  but  his  stand  for  the  will  in  the  liti- 
gation was  because  he  was  a  devisee,  and  it  was 
largely  to  his  interest  to  sustain  it.  He  could, 
unequivocally,  in  his  answer  to  the  citation,  have 
disckimed  any  interest  as  devisee  in  the  contest, 
and  then  the  Court  would  have  made  such  order 
as  would  have  been  proper  touching  the  issue. 
In  substance,  his  position  on  the  record  as  exe- 
cutor, was  that  of  representative  of  himself  as 
devisee  of  one-half  the  estate,  and  in  that  atti- 
tude was  conducted  his  side  of  the  contest,  until, 
by  the  agreement^  two-fiAhs  of  the  estate  went 
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The  plaintiff  in  the  issue,  who  is  the  defendant 
in  this  action,  asked  the  Court  to  instruct  the 
jury  that  if  they  believed  that  James  "intended 
the  paper  offered  as  his  will  to  take  effect  only 
after  his  death,  the  verdict  must  be  for  the  plain- 
tiff." This  point  was  affirmed  and  the  case  was 
therefore  tried  upon  the  question  of  fact  whether 
the  intent  of  James  Rogers  was  that  the  paper 
should  only  take  effect  after  his  death.  As  this 
was  at  the  instance  and  request  of  the  plaintiff  in 
the  issue  we  could  not  reverse  the  Court  below 
for  affirming  his  point  and  charging  the  jury  as 
they  were  requested.  And  in  that  condition  of 
the  record  we  could  not  reverse  for  the  refusal 
of  the  Court  below  to  give  a  binding  instruction 
to  find  for  the  plaintiff,  as  such  an  instruction 
would  have  been  entirely  inconsistent  with  the 
instruction  to  find  according  to  the  in  tent  as  to  the 
time  the  instrument  should  take  effect.  We  were  of 
opinion  then,  as  we  are  now,  that  the  paper- 
writing  in  question  is  testamentary  on  its  face, 
and  in  view  of  the  circumstances  in  which  it 
was  found,  and  that  it  would  have  been  the  duty 
of  the  Court  below  to  so  instruct  the  jury  if  they 
had  been  asked  to  do  so. 

The  only  material  question  worthy  of  present 
consideration  is  whether  in  the  state  of  the  record 
as  we  find  it  in  this  action,  the  request  of  the 
defendant  for  a  binding  instruction  to  find  in  his 
favor  should  have  been  granted.  It  is  useless  to 
discuss  the  question  whether  the  paper  can  be 
sustained  as  a  present  gift  of  the  land.  To  sus- 
tain that  view  it  would  be  essential  to  determine 
that  the  gift  was  complete  in  the  lifetime  of  the 
donor.  But  that  is  impossible  because  the  in- 
strument was  retained  in  his  possession  up  to  the 
moment  of  his  de^th  and  therefore  it  was  never 
delivered.  Had  it  been  a  regular  deed  in  fee 
simple  for  the  land,  properly  signed  and  exe- 
cuted in  all  respects,  and  duly  acknowledged  as 
such,  it  could  not  have  passed  any  title  b^use 
it  was  never  delivered,  and  without  delivery  it 
was  utterly  ineffective.  Taking  possession  and 
making  improvements  after  the  death  of  the 
donor  could  in  no  manner  help  such  a  title. 
That  may  do  in  support  of  a  parol  sale  in  certain 
circumstances,  or  a  parol  gift  followed  by  pos- 
session, but  this  was  not  a  parol  sale  in  any 
point  of  view,  and' it  was  not  a  parol  gift  for  the 
reasons  already  stated. 

Recurring  then  to  the  question  whether  the 
defendant  was  entitled  to  a  binding  instruction 
in  his  favor,  we  have  to  remark  that  he  was  not 
hampered  by  any  contradictory  request  of  his 
own  to  send  the  case  to  the  jury  on  a  question 
of  intent.  It  is  true  also  that  he  did  not  ask  for 
a  binding  instruction  that  the  paper  was  a  will, 
but  he  did  ask  that  on  all  the  evidence  he  was 
entitled  to  a  verdict.  Now  this  paper  was  in 
evidence.    It  is  a  part  of  the  record.      It  pur- 


ports to  be  a  testament  giving  to  the  defendant 
the  title  to  the  property  in  question.  The  action 
is  an  ejectment  for  the  recovery  of  the  land.  If 
this  paper  conveys  the  land  to  the  defendant  by 
a  valid  testament  the  plaintiff  has  no  case.  The 
learned  Court  below  was  in  error  in  saying  that 
this  Court  had  decided  in  the  former  case  that 
the  paper  was  null  and  void  as  a  will.  We  did 
not  make  any  such  decision  nor  did  we  intend 
to  do  so.  On  the  contrary  we  intimated  very 
strongly  that  it  was  a  valid  will,  and  we  only 
abstained  from  deciding  it  because  the  ques- 
tion in  that  form  had  not  been  raised  on  the 
record. 

But  on  the  trial  of  the  present  action  the 
question  of  the  character  and  legal  effect  of  this 
instrument  necessarily  arises,  because  if  it  is  a 
valid  will  the  defendant  has  the  title  and  the 
plaintiff  does  not  have  it.  The  interpretation 
of  the  paper  is  undoubtedly  for  the  Cpurt.  In 
form  and  in  substance  it  is  perfectly  good  as  a 
testament.  It  contains  disposing  language,  lan- 
guage which  in  its  primary  and  its  essential 
meaning  purports  to  pass  away  the  title  of  the 
owner  to  another.  "High  James  Rogers  do 
give  to  John  Jackson,  Sr.,  my  property  known 
as  Penn  Argyl  Hotel  and  the  land  adjoining  in 
Pen  Areyl,  in  Northampton  County,  P.  A. 

"James  Rogers." 

How  could  there  be  any  more  direct,  emphatic 
and  positive  expression  of  a  purpose  on  the  part 
of  James  Rogers  to  give  the  property  described 
to  John  Jackson,  Sr.?  It  is  not  possible.  There 
is  not  the  least  uncertainty  or  ambiguity  of 
meaning  in  these  words,  and  no  legitimate  con- 
tention can  arise  upon  that  aspect  of  the  subject. 
The  property  is  adequately  described,  a  definite 
person  as  donee  is  expressly  named,  the  donor 
names  himself  both  in  the  body  of  the  paperand 
in  his  signature,  and  the  woids  employed  are 
absolutely  and  with  conclusive  force  apt  words 
of  gift  of  the  entire  title  by  the  donor  to  the 
donee.  On  this  whole  subject  there  is  nothing 
to  discuss.  The  interpretation  of  such  a  paper 
is  exclusively  for  the  Court.  In  no  circumstances 
can  a  jury  be  permitted  to  deal  with  it.  So 
apparent  and  so  manifest  is  the  meaning  and 
legal  effect  of  the  paper  that  it  is  not  seriously 
questioned.  Why  then  does  it  not  have  opera- 
tion ?  It  is  on  this  record,  it  is  a  paper  in  the 
case,  something  must  be  done  with  it.  The 
learned  Court  below  treated  it  only  as  raising  a 
question  of  a  present  gift  in  the  lifetime  of  the 
testator,  and  very  properly  decided  it  could  have 
no  effect  as  such  an  instrument.  But  the  ques- 
tion remains  why  is  it  not  operative  as  a  testa- 
ment ?  The  learned  Court  below  thought  that 
question  was  adjudged  by  the  decision  of  this 
Court  in  the  feigned  issue.  But  that,  as  we  have 
seen,  was  a  mistaken  view  of  that  decision. 
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And  now  the  testamentary  question  remains  and 
must  be  disposed  of. 

There  is  but  one  allegation  that  has  at  any 
time  been  set  up  against  the  testamentary  char- 
acter of  the  paper,  and  that  is,  that  it  may  have 
been  intended  only  as  a  gift  in  the  lifetime  of 
the  donor,  and  if  so  it  could  not  be  operative  as 
a  testament.  Prima  facie  that  is  not  its  charac- 
ter because,  being  land,  a  deed  would  have  been 
the  appropriate  instrument  to  convey  the  title. 
The  language  employed  is  the  language  of  a 
will,  not  of  a  deed.  It  would  be  naturally, 
therefore,  the  duty  of  the  plaintiff  who  claims 
against  it  as  a  will  to  rebut  the  presumption  aris- 
ing from  the  language  of  the  instrument.  But 
whether  it  is  his  duty  or  not,  the  argument  can 
find  no  support  except  in  a  consideration  of  the 
circumstances  in  which  the  paper  was  found. 
While  it  may  be  very  possible  in  a  given  case 
that  there  might  be  circumstances  which  would 
give  rise  to  a  question  whether  such  a  paper  was 
only  intended  to  operate  in  the  present  as  a  gift, 
and  not  in  the  future  as  a  testament,  we  think 
that  the  circumstances  in  this  case  quite  preclude 
any  such  inference. 

The  paper  was  dated  August  17,  1887.  The 
deceased  James  Rogers  died  on  September  6, 
1887.  He  came  to  his  death  by  an  act  of  sui- 
cide committed  in  his  own  bed  room.  He  was 
found  very  soon  after  he  shot  himself  lying  on 
his  bed  and  dead,  the  body  still  being  warm. 
The  man  who  found  him  went  out  for  policemen 
who  immediately  came  to  the  room  and  exam- 
ined the  body  and  the  furniture  and  other  sur- 
roundings. While  they  were  doing  this  there 
was  discovered  an  envelope,  unsealed,  with  the 
name  "John  Jackson"  written  on  the  outside,  and 
on  the  inside  was  the  paper  in  question.  The  en- 
velope with  the  paper  in  it  was  lying  on  the  top  of 
a  trunk  which  stood  on  the  floor,  at  the  foot  of  the 
bed.     There  was  no  dispute  about  these  facts. 

It  is  manifest,  therefore,  that  at  the  moment 
of  the  death  of  James  Rogers,  the  paper  was  in 
his  possession,  and  that  fact  alone  conclusively 
disproves  the  theory  that  he  intended  it  to  take 
effect  in  his  lifetime.  He  had  never  delivered 
it,  there  was  not  a  particle  of  evidence  to  that 
effect,  and  it  was  therefore  inoperative  as  a  gift 
inprasenti.  In  addition  to  this  the  paper  was 
exposed  conspicuously,  lying  on  top  of  the  trunk 
where  it  could  readily  be  seen.  As  he  was  alone 
in  his  room  immediately  prior  to  his  death  it 
must  be  assumed  that  he  placed  it  there  himself. 
He  then  destroyed  his  life.  These  circumstances 
are  only  consistent  with  the  theory  that  so  far  as 
the  intention  of  the  deceased  was  concerned,  it 
was  his  purpose  that  the  gift  of  the  property 
should  become  effective  after  his  death.  In  truth 
the  undisputed  facts  entirely  exclude  any  other 
inference. 


In  the  case  of  Cock  v,  Cooke,  L.  Rep.  i  Prob. 
and  Div.  241,  the  following  paper  was  offered 
for  probate : — 

I  wish  my  sister,  Louisa  Cock,  of  104  York 
Road,  Lambeth,  to  have  my  Schering  (Charing) 
Cross  bank  book  for  her  own  use. 

Dec.  7,  1865.  Sarah  Jenkins. 

Witness : 

Sarah  Hamon, 

Joseph  Sellick. 

It  was  held  that  this  was  a  testamentary  paper 
intended  to  lake  effect  after  the  death  of  the  tes- 
tatrix although  she  did  not  die  until  some  time 
later  and  tried  to  get  the  money  out  of  bank 
before  her  death.  The  Court  said,  "The  ex- 
pression, *I  wish  my  sister  to  have,*  etc.,  appears 
to  me  to  imply,  *I  wish  her  to  have  after  my 
death,*  because  when  she  wrote  those  words  she 
was  dangerously  ill  and  did  not  expect  to  live, 
and  if  she  had  merely  wished  to  make  her  sister 
a  present  she  would  not  have  taken  the  trouble 
to  write  anything  at  all,  but  would  simply  have 
handed  over  the  bank  book  to  her,  as  she  after- 
wards did  the  stock  receipts It  is  un- 
doubted law  that  whatever  may  be  the  form  of  a 
duly  executed  instrument,  if  the  person  execut- 
ing it  intends  that  it  shall  not  take  effect  until 
after  his  death,  and  it  is  dependent  upon  his 
death  for  its  vigor  and  effect,  it  is  testamentary. 
.  .  .  .  The  very  nature  of  the  transaction 
points  to  her  intention  that  the  paper  should 
only  take  effect  in  the  event  of  her  death,  an 
event  which  she  and  her  sister  considered  cer- 
tain and  imminent." 

With  how  much  greater  force  does  this  reason- 
ing apply  to  the  facts  of  the  present  case.  Here 
the  deceased,  instead  of  destroying  the  paper  as 
he  would  necessarily  have  don^  if  he  did  not  in- 
tend it  to  become  operative,  preserves  it,  en- 
closes it  in  an  envelope,  addresses  the  envelope 
to  the  person  who  is  named  as  donee,  and  places 
it  in  a  conspicuous  position  where  it  would  cer- 
tainly be  discovered,  and  then  takes  his  life.  It 
is  impossible  to  conceive  of  a  stronger  or  more 
convincing  act  of  testamentary  purpose  and  in- 
tent. There  is,  of  necessity,  no  room  for  any 
other  inference.  It  follows  hence  that  there  is 
nothing  in  the  facts  in  evidence  to  detract  from 
the  natural  testamentary  meaning  of  the  words, 
but,  on  the  contrary,  conclusive  proof  that  such 
was  the  meaning  both  of  the  words  and  acts  of 
the  decedent.  The  facts  being  entirely  undis- 
puted and  without  the  least  contradiction,  it  was 
the  plain  duty  of  the  Court  below,  as  it  is  our 
duty,  to  pass  upon  them  and  to. decide  upon 
their  effect. 

In  the  case  of  Frewzf.  Clarke,  80  Pa.  170,  Mr. 
Justice  Mercur,  delivering  the  opinion  of  the 
Court,  said,  '*An  instrument  in  any  form, 
whether  a  deed  poll  or  indenture,  if  the  obvious 
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purpose  is  not  to  take  place  till  after  the  death 
of  the  person  making  it,  shall  operate  as  a  will : 
Habergham  v.  Vincent,  2  Ves.  Jr.  204.  It  may 
be  by  an  endorsement  on  a  note :  Hunt  v.  Hunt, 
4  N.  H.  434 ;  or  by  letter :  Morell  v.  Dickey,  i 
John  Ch.  153.  Whatever  be  the  form  of  the 
instrument,  if  it  vests  no  present  interest,  but 
only  directs  what  is  to  be  done  after  the  death  of 
the  maker,  it  is  testamentary :  Turner  v,  Scott, 
I  P.  F.  Smith,  126.  The  essence  of  the  defin- 
ition is  that  it  is  a  disposition  to  take  effect 
after  death :  Redfield  on  Wills,  5 ;  Turner  v, 
Scott,  supra.  Nor  does  it  matter  that  the  person 
intended  to  make  a  note  instead  of  a  will.  If 
he  us6d  language  which  the  law  holds  to  be  tes- 
tamentary his  intention  is  to  be  gathered  from 
the  legal  import  of  the  words  he  employed :  Id. 
No  form  of  words  is  necessary  to  make  a  valid 
will.  The  form  of  the  instrument  is  immaterial 
if  its  substance  is  testamentary :  Patterson  v, 
English,  21  P.  F.  S.  458;  see  also  Rose  v. 
Quick,  6  Casey,  225;  Frederick's  Appeal,  2  P. 
F.  Smith,  338." 

In  Schad's  Appeal,  88  Pa.  1 1 1 ,  we  held  an  as- 
signment of  a  policy  of  insurance  for  1^4,000  by 
a  husband  to  his  wife  after  his  death  when  she 
could  do  with  it  as  she  pleased,  to  be  a  will, 
such  being  the  apparent  intent  of  the  party. 

In  Wilson  v.  Van  Leer,  103  Pa.  600,  Mr. 
Justice  Paxson  said,  "The  form  of  the  instru- 
ment is  immaterial  if  its  substance  is  testament- 
ary," citing  several  cases. 

In  Fosselman  v.  Elder,  98  Pa.  159,  a  sealed 
envelope  was  addressed  thus,  **Dear  Bella,  this  is 
for  you  to  open,"  in  the  handwriting  of  the 
alleged  testatrix.  The  contents  of  the  envelope 
were  a  promissory  note  for  |2,ooo,  and  the  fol- 
lowing paper  also  in  the  handwriting  of  the  tes- 
tatrix :  "Lewiston,  Oct.  2,  1879.  ^7  ^^sh  is 
for  you  to  draw  this  2,000  dollars  for  your  use 
should  I  die  sudden.      Elizabeth  Fosselman.** 

We  held  that  the  papers  combined  with  the 
envelope  constituted  a  valid  will,  although  no 
person  was  named  as  donee  in  the  paper,  and  no 
person  was  named  by  a  full  name  on  the  envel- 
ope, and  the  envelope  was  a  separate  paper  with 
no  physical  attachment  to  either  of  the  other 
papers. 

But  it  is  useless  to  multiply  authorities.  All 
the  foregoing  were  recognized  in  Knox's  Estate, 
131  Pa.  220,  where  some  lead  pencil  notes  with 
only  the  name  "Harriet**  attached  were  held  to 
be  a  good  will. 

In  the  present  case  there  is  no  difficulty  grow- 
ing out  of  a  want  of  certainty  of  the  parties,  the 
subject  matter,  apt  language  to  convey  the  title 
from  the  donor  to  the  donee  or  any  other  formal 
circumstance.  In  addition  to  this  the  instrument 
was  in  the  possession  of  the  testator  to  the 
moment  of  his  death.    One  of  the  last  acts  of 


his  life  was  to  place  it  in  such  a  position  that  it 
would  immediately  be  discovered  by  those  who 
found  his  body,  and  it  was  contained  in  an  en- 
velope addressed  to  the  beneficiary  named  in  die 
body  of  the  paper  as  the  grantee  of  the  property. 
It  never  could  have  any  effect  in  the  lifetime  of 
James  Rogers.  Its  language  proves  conclusively 
that  it  was  intended  to  have  the  effect  of  con. 
veying  the  property  described  to  John  Jackson, 
Sr.,  and  it  could  not  possibly  have  that  effect 
until  after  the  death  of  James  Rogers,  and  the 
language  used  was  entirely  appropriate  to  that 
end.  We  are  dearly  and  decidedly  of  the 
opinion  that  it  is  a  good  and  valid  testament, 
and  that  under  it  John  Jackson,  Sr.,  takes  the 
title  in  fee  simple  to  the  land  described. 

This  much  has  been  written  for  the  purpose  of 
expressing  our  views  upon  the  main  question 
whether  the  paper  is  a  will  or  not.  Of  course, 
to  be  effective  as  a  will  it  must  have  been  pro- 
bated. In  point  of  fact  it  was  duly  probated  on 
the  twelfth  day  of  September,  1887,  by  the 
Register  of  Wills  of  Northampton  County,  and 
letters  of  administration  c.  t.  a.  were  granted 
upon  it  to  Richard  Jackson,  Jr.,  who  proceeded 
with  the  settlement  of  the  estate  of  the  deceased, 
and  duly  settled  and  filed  his  account  as  admin- 
istrator. It  was  not  until  January,  1892,  that 
any  steps  were  taken  to  call  in  question  the  pro* 
bate  of  the  will.  At  that  time  the  petition  of 
persons  claiming  to  be  the  heirs  of  James 
Rogers  was  presented  to  the  Orphans*  Court 
and  a  citation  was  prayed  for  against  Richard 
Jackson,  Jr.,  and  John  Jackson,  Sr.,  to  appear 
and  show  cause  why  an  appeal  should  not  be  en* 
tertained,  and  why  an  issue  of  devisavit  vel  nan 
should  not  be  granted  to  the  Common  Pleas  of 
Northampton  County  to  determine  whether  the 
paper  was  in  the  handwriting  of  the  decedent, 
whether  the  paper  was  the  legal  direction  of  the 
intention  of  the  deceased  which  he  willed  to  be 
performed  after  his  death,  whether  the  deceased 
w'as  of  sound  mind  at  the  execution  of  the  in- 
strument, and  whether  the  paper  was  obtained 
by  undue  influence  exerted  by  John  Jackson, 
Sr.,  and  others.  Upon  this  petition  a  citation 
was  awarded  as  prayedfor,  except  as  to  the  allega- 
tion of  mental  unsoundness.  On  June  13, 1893, 
the  Orphans*  Court  directed  a  precept  for  an  issue 
to  the  Common  Pleas  on  the  question  whether 
the  paper  in  controversy  was,  or  was  not,  the 
last  will  and  testament  of  James  Rogers,  but  de- 
clined to  award  an  issue  as  to  mental  unsound- 
ness. The  pleadings  in  the'Common  Pleas  were 
in  the  usual  form  upon  a  wager,  the  question 
being,  whether  the  paper-writing  was  the  last 
will  and  testament  of  James  Rogers,  deceased. 
The  case  was  tried  before  a  jury  and  a  verdict 
was  found  by  the  jury,  that  it  was  the  wish  of 
James  Rogers  that  the  paper  should  take  effect  at 
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the  time  it  was  written.  Afterwards  on  the  peti- 
tion of  the  contestants  the  Court  amended  the 
verdict  and  entered  a  general  verdict  for  the  de- 
fendant. After  that  an  appeal  was  taken  to  this 
Court  by  the  plaintiff  in  the  issue,  but  the  judg- 
ment was  affirmed  for  the  special  reasons  stated 
in  the  opinion.  On  the  trial  of  the  present  ac- 
tion of  ejectment  the  plaintiff  offered  in  evi- 
dence the  record  of  the  feigned  issue  in  the 
Common  Pleas  for  the  purpose  of  showing  that 
the  trial  of  the  issue  resulted  in  a  verdict  for  the 
contestants  and  that  the  judgment  was  affirmed 
by  the  Supreme  Court.  To  this  it  wa5  objected 
that  it  was  not  proposed  to  show  any  final  de- 
cree of  the  Orphans'  Court,  or  that  tne  probate 
granted  by  the  Register  of  Wills  had  been 
vacated,  annulled  or  set  aside,  that  there  was  no 
certificate  by  the  Common  Pleas,  nor  any  return 
made  to  the  Orphans'  Court,  nor  was  it  proposed 
to  prove  that  there  was  any  decree  of  the  Or« 
phans'  Court  sustaining  the  appeal  from  the 
register's  probate.  To  these  objections  the 
learned  Court  below  replied  that  while  there 
certainly  ought  to  have  been  a  certificate  from 
the  Common  Pleas,  and  a  decree  of  the  Orphans' 
Court,  these  were  both  mere  matters  of  form, 
and  that  they  would  consider  that  as  done  which 
ought  to  be  done,  and  then  overruled  the  objec- 
tions and  sealed  a  bill  of  exceptions  for  the  de- 
fendant. 

Thereupon  the  defendant  offered  and  gave  in 
evidence  the  full  record  of  the  proceedings  in 
the  Orphans'  Court,  which  showed  that  there 
never  was  any  final  decree  in  the  Orphans'  Court 
annulling  the  probate  granted  by  the  register. 

We  are  clearly  of  opinion  that  it  was  error  to 
admit  in  evidence  the  record  of  the  Common 
Pleas  without  proof  of  a  final  decree  of  the  Or- 
phans' Court,  and  that  upon  proof  afterwards  by 
giving  in  evidence  the  whole  record  of  the  Or- 
phans' Court,  that  there  never  was  any  final 
decree  annulling  the  register's  probate,  the  Court 
below  was  not  authorized  to  assume  that  the 
appeal  from  the  probate  had  been  sustained,  or 
that  the  probate  had  been  annulled.  That  could 
not  be  done  except  by  a  formal  and  actual  de- 
cree of  the  Orphans'  Court,  and  no  such  decree 
has  ever  been  made. 

In  this  state  of  the  record  it  was  error  to  in- 
struct the  jury  to  return  a  verdict  for  the  plain- 
tiff. A  reversal  of  the  judgment  in  the  present 
action  for  these  reasons  would  result  in  another 
trial  after  a  final  decree  in  the  Orphans'  Court 
annulling  the  probate.  But  as  our  views  of  the 
whole  case  on  its  merits  would  prevent  the  Or- 
phans' Court  from  ever  making  such  a  decree, 
and  in  fact  would  require  that  Court  to  disre- 
gard the  record  of  the  Common  Pleas  and  enter 
a  final  judgment  dismissing  the  appeal  and  con- 
firming (he  probate  of  the  register,  it  seems  un- 


necessary to  send  the  record  back  for  the  purpose 
of  having  another  trial,  which  could  never  pro- 
ceed for  want  of  a  decree  vacating  or  annulling 
the  probate.  This  being  so  we  think  it  unneces- 
sary to  grant  a  new  venire.  We  sustain  the 
fourth,  fifth,  sixth,  seventh,  eighth,  and  ninth 
assignments  of  error.  It  is  unnecessary  to  con- 
sider the  others.    Judgment  reversed. 

s.  H.  T. 


Jan.  '93,  453-  January  5,  1894. 

The  Charles   Tyrell   Loan  and  Build- 
ing Association  v.  Haley. 

Building  associations — Value  of  shares — How 
ascertained-^Profits — Course  of  business — 
Estoppel. 

The  proper  method  of  apportioning  the  profits  of  a 
building  association,  having  more  than  one  series  of  stock, 
is  to  divide  them  equally  among  the  shares  in  proportion 
to  the  amount  paid  in  on  each  share ;  and  to  ascertain  the 
value  of  any  particular  share  at  a  given  time  there  must  be 
added  to  the  amount  paid  on  the  share  a  proportion  of 
the  profits  thus  ascertained. 

The  fact  that  a  shareholder  has  acquiesced  for  a  num- 
ber of  years  in  a  different  method  adopted  by  the  associ- 
ation, by  which  the  profits  were  divided  equally  among 
all  the  shares  without  regard  to  the  amount  paid  in,  will 
not  estop  him  from  requiring  that  the  method  of  ascer^ 
taining  the  value  of  his  share  be  changed  to  that  indicated 
above  as  the  proper  method. 

MrrcHELL  and  F*ll,  JJ.,  dissent. 

Appeal  of  the  Charles  Tyrell  Loan  and  Build- 
ing Association  from  the  judgment  of  the  Com- 
mon Pleas  No.  4,  of  Philadelphia  County. 

The  association  entered  judgment  on  a  bond 
given  by  Jeremiah  Haley,  to  accompany  a  mort- 
gage given  by  the  latter  to  the  association,  on 
account  of  his  failure  to  pay  instalments  and 
monthly  interest.  Subsequently,  this  judgment 
was,  upon  motion,  opened  and  defendant  let 
into  a  defence.  The  case  was  tried  before  a 
jury,  and  an  appeal  was  taken  from  the  judg- 
ment entered  on  the  verdict  (see  report  in  139 
Pa.  476),  and  the  case  was  sent  back  for  further 
hearing.  The  case  was  then  referred  to  A.  J. 
Maioney,  Esq.,  as  referee,  under  the  Acts  of 
May  14,  1874,  and  May  4.  1889.  The  referee 
found  that  the  stock  of  Haley  had  matured  at 
the  time  of  the  alleged  default,  and  that  in 
accordance  with  the  constitution  and  by-laws, 
the  debt  was  fully  paid,  and  directed  that  judg- 
ment be  entered  for  the  defendant,  and  that  the 
bond  and  mortgage  be  satisfied. 

Numerous  exceptions  were  filed  which  the 
Court  dismissed,  and  judgment  was  subsequently 
entered  upon  the  referee's  report,  whereupon 
this  appeal  was  taken. 
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William  Henry  Lex  and  John  H.  Sloan,  for 
appellant. 

Only  those  members  of  a  building  association 
who  remain  in  it  until  the  maturity  of  their  stock 
are  entitled  to  participate  in  profits. 

Watkins  v.  Building  and  Loan  Association,  97  Pa. 
514. 
One  may  be  estopped  by  mere  non -action. 

Tracy  v,  Lincoln,  145  Mass.  357. 
Putnam  v.  Tyler,  117  Pa.  570. 
Bank  v  Morgan,  117  U.  S.  96. 

Haley  participated  in  the  previous  division  of 
profits  under  the  method  adopted  by  the  com- 
pany, and  is  now  estopped  from  denying  the 
correctness  of  that  method. 

Kilgore  v.  Smith,  122  Pa.  58. 
Bank  v.  Bailey,  147  Id.  116 
Logan  V.  Gardner,  136  Id.  600. 

Payments  on  stock  and  the  value  of  stock  are 
not  ipso  facto  credits  on  the  loan  of  a  bor- 
rower. 

Link  V.  Building  Association,  89  Pa.  15. 

See 

0*Rourke  v.  Building  Association,  93  Pa.  308 ;  S.  C 
8  Weekly  Notes,  176. 

William  Gorman,  for  appellee. 
The  refereee's  finding  of  facts  was  conclusive, 
except  in  case  of  manifest  error. 

Kisor's  Appeal,  62  Pa.  428. 
Sproul's  Appeal,  71  Id.  137. 
McCuUough  V,  Manning,  132  Id.  55. 
Kutz's  Appeal,  100  Id.  75. 
Thompson's  Appeal,  103  Id.  603. 
Logue's  Appeal  (1883),  104  Id,  136. 
Appeal  of  bug^  (1085),  no  Id.  331. 
Bowers  z/.  Bunnethum  (1890),  133  Id.  307. 
Kirby  v,  Bradford  (1890),  134  Id.  109. 
Warner  v.  Hare  (1093),  154  Id.  548. 

To  make  an  estoppel  in  any  case  it  must  ap- 
pear that  there  was  a  representation  made,  and 
that  this  representation  of  facts  was  made  with 
knowledge  of  those  facts,  and  the  party  to  whom 
the  representation  was  made  must  have  been 
ignorant  of  the  truth  of  the  matter  alleged,  and 
also  destitute  of  all  right  means  to  acquire  such 
knowledge  by  the  use  of  ordinary  diligence. 

Martin  v.  Ives,  17  S.  &  R.,  364. 
Waters*  Appeal,  35  Pa.  523. 
Miles  V,  Miles,  8  W.  &  S.,  135. 
Sunderlin  v.  Struthers,  47  Pa.  411. 
Diller  v,  Brubaker,  52  Id.  498. 
Hepburn  v,  McDowell,  17  S.  &  R.,  383. 
Barnett  v,  Barnett,  6  J.  J.  Mar.  499. 
Maloney  v,  Horan,  10  Am.  Rep.  335. 
Copeland  v,  Copeland,  28  Me.  525. 
Shaw  V.  Beebe,  35  Vt.  205. 
Hill  V,  Epley,  31  Pa.  331. 
6  Wait's  Action  and  Defenses,  685. 

October  i,  1894.   Green,  J.   Wh«n  this  case 


was  here  before  (139  Pa.  476,)  the  judgment  was 
reversed  because  of  the  rejection  of  the  defend- 
ant's offer  to  prove  that  the  stock  of  the  eighth 
series,  in  which  he  was  a  stockholder,  had 
reached  a  value  of  J200,  and  was  really  worth 
|2 18. 24  in  November,  1887.  We  said,  Paxson, 
C.  J.,  **  But  when  the  stock  has  fully  matured, 
I  am  unable  to  see  what  right  the  association  has 
to  recover  a  judgment  against  one  of  its  stock- 
holders for  the  amount  of  his  loan.".  And 
algain,  '^  If  his  series  has  matured,  he  was  enti- 
tled to  stop  paying,  and  to  rely  upon  the  associ- 
ation surrendering  his  securities  when  the  proper 
time  arrived.  If,  instead  of  doing  this,  the  asso- 
ciation brings  suit  upon  his  mortgage,  he  can 
surely  set  up  an  equitable  defence  and  show  that 
his  stock  has  matured.  ....  If  the  defend- 
ant can  sustain  his  offer,  he  has  a  full  defence  to 
the  mortgage,  and  we  are  of  opinion  the  evidence 
should  have  been  admitted.'' 

Acting  upon  this  ruling,  the  referee  in  the 
present  case  admitted  the  evidence  offered,  and 
upon  a  consideration  of  the  whole  evidence  upon 
this  subject,  he  decided  that  the  testimony  sus- 
tained the  offer,  and  that  in  point  of  fact,  the 
stock  of  the  eighth  series  fully  matured  in 
November,  1887,  and  was  at  that  time  worth 
$215.66. 

The  referee  also  found  that  because  of  this 
value  of  the  defendant's  stock,  the  debt  in  suit 
was  fully  paid  in  November,  1887,  under  and  in 
accordance  with  the  constitution  and  by-laws  of 
the  association,  and  that  therefore  the  defendant 
was  entitled  to  have  his  bond  and  mortgage  sat- 
isfied of  record  and  returned  to  him.  If  this 
finding  was  correct,  the  judgment  must  be 
affirmed. 

Now,  the  correctness  of  the  finding  is  not 
really  attacked  or  impeached,  but  it  is  contended 
that  the  association  pursued  another  mode  of 
determining  when  its  stock  was  matured,  and 
according  to  that  mode  its  stock  had  not  quite 
matured  by  becoming  of  the  value  of  I200,  in 
November,  1887,  and  that  the  defendant  is 
bound  by  the  method  of  computation  adopted 
by  the  association,  and  is  estopped  from  alleging 
or  setting  up  any  other  mode. 

As  to  the  application  of  the  doctrine  of  estop- 
pel in  such  a  case,  and  upon  such  facts,  it  is 
quite  out  of  the  question.  Practically  there  is 
no  element  which  is  essential,  to  estoppel  that  is 
present  in  this  case.  It  is  most  certain  that  no 
action  or  omission  to  act,  on  the  part  of  the 
defendant  ever  induced  the  plaintiff  to  adopt  or 
follow  the  method  of  computation  upon  which 
the  plaintiff  insists.  The  association  never  parted 
with  any  money  in  consequence  of  being  misled 
by  the  defendant.  The  fact  that  the  defendant 
did  not  object  to  the  method  pursued,  at  previ- 
ous times,  proves  nothing.     He  was  not  called 
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upon  to  object,  he  was  not  obliged  to  take  any 
action  at  those  times.  His  interests  were  not 
then  affected,  and  he  was  not  obliged  to  speak. 
He  may  not  have  known  anything  about  this 
somewhat  mysterious  subject  which  has  puzzled 
the  brains  of  so  many  intelligent  men,  lawyers 
and  laymen  alike,  and  about  which  so  many  ex- 
perts differ.  We  are  not  referred  to  any  evi- 
dence which  proves  or  tends  to  prove,  that  he 
had  any  knowledge  of  it  whatever.  Further,  the 
language  of  the  twelfth  article  of  the  constitution, 
which  is  invoked  as  obligating  the  defendant  to 
a  particular  mode  of  computation,  says  nothing 
about  any  mode.  It  simply  says,  "When  it 
shall  be  ascertained  that  the  value  of  each  share 
of  stock  amounts  to  j^aoo,  a  meeting  of  the 
shareholders  shall  be  convened,  at  which  time  a 
division  shall  take  place,  and  the  holder  of  each 
^are  of  stock  shall  receive  the  sum  of  ;^2oo,  or 
his  or  her  own  securities  to  that  amount,  with  the 
same  fully  satisfied  and  discharged  of  record.'' 
Ascertained  how?  The  article  does  not  say. 
Then,  it  must  be  ascertained  according  to  right 
and  justice,  and  that  is  law.  If  any  particular 
mode  is  unjust,  it  is  wrong  and  ought  not  to  be 
adopted,  and  if  adopted  ought  not  to  be  follow- 
ed. But,  substantially,  we  decided  this  question 
in  the  former  hearing  of  this  Court,  because, 
notwithstanding  the  very  same  objection  made 
then  as  now,  we  decided  that  the  defendant  was 
at  liberty  to  show  what  the  real  value  of  the 
stock  was  in  November,  1887. 

It  seems  to  us  the  contention  is  narrowed 
to  the  inquiry,  which  is  the  just  and  proper 
method  of  ascertaining  the  value  of  the  stock  of 
the  particular  stockholder  who  is  one  of  a  parti- 
cular series?  Is  it  the  method  pursued  by  the 
plaintiff,  or  the  method  found  and  adopted  by 
the  referee? 

The  referee  states  his  method  quite  clearly 
and  at  length,  after  first  stating  his  objections  to 
the  method  pursued  by  the  plaintiff.  He  thus 
speaks  of  the  latter  method,  '*  An  examination 
of  the  mode  demonstrates  beyond  question  its 
injustice  and  inequality.  The  division  of  pro- 
fits for  the  year,  as  it  is  called,  is  to  every  share 
in  every  series  alike ;  this  is  only  superficially 
fair,  because  it  ignores  the  amount  of  money  ac- 
cumulated as  capital  in  the  various  series.  At 
the  beginning  of  the  year,  in  November,  1886, 
each  share  of  the  sixth  series  had  an  accu- 
mulated capital  of  I132 ;  each  share  in  the 
seventh  series  1 120;  each  share  in  the  eighth 
series  I114 ;  while  each  share  in  the  nineteenth 
series  had  only  |i2,  and  each  share  in  the  twen- 
tieth series  had  none.  It  is  true  that  each  share 
during  the  year  paid  in  alike,  $12,  but  can  it  be 
that  the  share  having  no  capital  should  receive 
equal  profits  for  the  year  with  the  share  having  a 
capital  of  I132?    Surely  not.    In  addition  to 


which  this  mode  makes  no  allowance  for  a  great 
loss  or  unusual  profit.  It  is  not  in  the  least  elas- 
tic, and  under  it  no  provision  is  made  for  profit 
and  loss.  It  might  possibly  do  for  a  single 
series,  but  should  never  be  used  where  there  are 
a  number  of  series." 

This  is  the  method  adopted  by  the  referee. 
'*  The  annual  report  of  the  association  plaintiflf, 
made  in  November,  1887,  shows  assets  1^44,- 
678.96,  of  which  amount  {30,891  were  stock 
payments,  and  the  balance,  113,787.96,  were 
profits;  these  profits  evidently  belonged  in  a 
fair  proportion  to  the  stockholders  of  the  various 
series.  It  is  obvious  that  the  stockholders  in  the 
oldest  series  should  be  entitled  not  only  to  a 
share  of  the  profits  pro  raia,  but  that  the  time 
during  which  the  payments  had  been  made, 
should  be  also  considered  in  reaching  a  fair  and 
equitable  division.  If  this  be  conceded,  then 
the  number  of  shares  of  each  series  would  be 
multiplied  by  the  number  of  months  during 
which  payments  were  made  upon  them,  to  find 
the  amount  paid  in  each  series ;  then  multiply 
the  result  by  one-half  the  number  of  months  the 
particular  series  had  run  (that  is  averaging  the 
time)  would  produce  for  the  purpose  a  just  dis- 
tribution of  the  capital  invested  for  one  year  by 
that  series ;  doing  the  same  with  each  series,  and 
adding  together  the  various  amounts  of  cap- 
ital thus  found  gives  the  whole  capital  of  the 
association  for  the  year ;  dividing  the  profits  by 
this  aggregated  capital  gives  the  per  cent,  of  the 
profits  for  each  share  for  the  year.  The  multi- 
plying the  amount  actually  paid  on  each  share 
by  the  percentage  gives  the  exact  profit  on  each 
share  in  each  series,  and  then  adding  the  profit 
to  the  actual  payment  gives  the  exact  value  of 
each  share." 

The  referee  then  annexes  a  table  showing  the 
number  of  each  series,  the  number  of  shares  of 
each  series,  the  months  paid  by  each,  the  aver- 
age time  of  each,  the  amount  paid  in  by  each, 
and  the  amount  invested  for  one  year  by  each. 
He  states  the  result,  as  follows : 

Assets  144,678.96.    130,891.    113,787.96  profits. 
I13.787.96,  ^8.873,       13.9  percentage. 

"Therefore,  taking  one  share  of  stock  in  the 
eighth  series,  the  one  in  question,  which  in  Nov- 
ember, 1887,  had  run  ioj4  years,  and  averaging 
its  time  at  5^  years  at  13.9  per  annum,  makes 
72^  per  cent.,  which  on  $126  paid  on  stock 
produces  a  profit  of  $89.66,  and  adding  to  it  the 
amount  paid  on  stock,  $126,  makes  each  share 
worth  $215.66." 

We  are  obliged  to  say  that  after  a  careful  ex- 
amination of  the  testimony  on  this  subject,  we 
regard  this  as  a  fair,  just  and  equitable  method 
of  computing  the  value  of  the  stock  where  it  is 
issued  in  several  series,  and  that  in  these  respects 
it  is  altogether  superior  to  the  mode  pursued  by 

Digitized  by  LjOOQIC 


272 


WEEKLY  NOTES  OF  CASES 


the  plaintiff.  The  referee  was  sustained  in  his 
conclusion  not  only  by  his  own  reasoning  upon 
the  subject,  but  by  a  large  preponderance  of  the 
expert  testimony  taken  before  him.  One  of 
the  witnesses,  Joseph  Shehan,  who  had  many 
years  experience  in  building  association  matters, 
and  was  treasurer  of  one  for  eight  years,  testified 
that  the  just  and  equitable  mode  of  computing 
the  value  of  the  stock  when  issued  in  several 
series,  was  the  mode  adopted  by  the  referee,  and 
stated  his  reasons  more  fully,  and  he  explained 
also  the  injustice  of  the  plaintiffs  method. 

Another  witness,  Michael  J.  Brown,  who  had 
an  experience  of  twenty-five  years  in  building 
association  matters,  testified  to  the  same  effect, 
and  gave  the  most  ample  and  satisfactory  reasons 
for  his  conclusions.  He  was  asked,  "Q.  You 
have  heard  Mr.  Shehan's  explanation  of  dividing 
profit  according  to  capital  paid  in.  Should  it 
be  done  in  that  way  or  how  would  you  do  it  ? 
A.  That  is  the  way  I  do  it,  and  that  is  the  way 
probably  that  75  per  cent,  of  the  societies  in  the 
United  States  divide  their  profits  now.  There 
was  a  time  when  they  did  not  do  it,  but  this  is 
of  course  absolutely  ridiculous.  There  is  no 
doubt  about  that." 

Much  more  testimony  of  the  same  character 
was  given,  and  we  are  clearly  of  opinion  that 
the  conclusion  of  the  referee,  as  to  the  method 
of  computing  the  profits,  was  entirely  justified 
by  the  evidence. 

A  question  is  suggested  whether  there  should 
not  be  a  valuation  of  all  the  shares  of  all  the 
series,  at  any  time  when  a  question  arises  as  to 
the  valuation  of  the  shares  of  a  particular  mem- 
ber, and  whether,  therefore,  a  bill  in  equity 
ought  not  to  be  filed  in  order  to  bring  in  all  par- 
ties in  interest.  We  held  in  this  case  when  it 
was  before  us  last,  that  the  defendant  could 
make  his  defence  in  the  action  on  the  bond 
without  being  obliged  to  resort  to  such  a  pro- 
ceeding. But  it  would  be  an  appropriate  course 
to  pursue,  and  one  with  which  it  would  not  be 
possible  for  any  tnember  to  find  fault  as  the  ab- 
solute value  of  every  share  would,  or  might,  by 
that  means  be  determined  with  accuracy.  As  at 
present  advised,  we  are  not  disposed  to  turn  the 
defendant  out  of  Court  for  not  pursuing  his 
remedy  in  that  way,  in  view  of  the  testimony 
and  findings  in  the  Court  below.  The  assign- 
ments of  error  are  all  dismissed. 

Decree  affirmed,  and  appeal  dismissed  at  the 
cost  of  appellant. 

Eo  die.  Fell,  J.,  dissenting.  There  are  two 
methods  of  dividing  profits  in  use  by  building 
associations  having  more  than  one  series  of  stock. 
By  one  method  the  total  annual  profits  are  divi- 
ded equally  among  all  the  shares,  by  the  other 
the  annual  profits  are  divided  among  the  shares 


in  proportion  to  the  amount  paid  on  each.  The 
first  method  is  open  to  the  objection  that  it  gives 
to  a  share  on  which  one  year's  dues  have  been 
paid  the  same  profit  that  is  given  to  a  share  on 
which  a  much  larger  amount  has  been  paid. 
The  second  method  is  better,  as  by  it  each  share 
is  given  each  year  the  exact  portion  of  the  pro- 
fits it  is  entitled  to  on  the  basis  of  the  amount 
paid — and  it  is  the  money  paid  on  the  stock  thai 
earns  the  profits. 

To  this  point  I  fully  agree  with  the  learned 
referee,  but  I  cannot  accept  the  conclusion 
which  he  reached. 

It  was  competent  for  the  association  to  adopt 
the  first  plan,  or  any  plan  which  did  equal 
justice  to  all  its  members.  It  adopted  the  first, 
and  has  worked  under  it  since  its  organization 
in  1859.  ^^>  ^^  ^  matter  of  business,  this  plan 
was  not  the  wisest,  still  it  was  a  just  plan.  It 
operated  equally  on  every  share  of  stock.  A 
share  was  given  too  much  the  first  years  and  too 
little  the  last.  It  received  its  exact  proportion 
only  at  the  middle  of  the  life  of  the  series,  but  it 
received  in  the  end  the  full  amount  to  which  it 
was  entitled.  The  plan  worked  equally  as  to  aH 
the  shares,  and  exact  justice  was  done  to  each 
stockholder. 

This  plan  was  deliberately  adopted  by  the 
stockholders  at  the  beginning  in  1859,  ^"^  ^^^^ 
year  since  it  has  been  submitted  to  and  approved 
by  them  at  their  annual  meeting.  It  has  been 
the  basis  upon  which  all  the  business  of  the  asso^ 
ciation  has  been  conducted — its  stock  matured, 
its  loans  settled,  the  withdrawal  value  of  shares 
fixed. 

Under  this  plan  the  defendant's  stock  was 
during  the  earlier  years  credited  with  an  undue 
portion  of  the  profits.  Now,  that  the  time  has 
come  when  he  will  receive  less,  and  by  the  pro* 
cess  of  adjustment  get  only  his  exact  portion  he, 
for  the  first,  objects,  and  seeks  to  have  applied  to 
him  a  new  plan  which  will  mature  his  stock 
eighteen  months  earlier.  This  is  not  equitable, 
it  is  not  honest.  It  is  unfair  to  every  other 
stockholder. 

The  legal  aspect  of  the  defendant's  contention 
is  no  better  than  its  moral  aspect.  If  the  plan 
was  just  it  was  binding,  and  that  is  the  end  of  it. 
A  Court  may  well  say  that  the  plan  adopted 
must  be  a  just  one,  and  having  done  that,  it  has 
reached  the  limit  of  the  proper  exercise  of  its 
power.  It  should  not,  and  I  submit,  that  with 
propriety,  it  cannot,  say  that  one  plan  for  the 
management  of  corporate  business  is  better  than 
all  others,  and  that  that  one  shall  be  adopted. 
The  division  of  profits  and  the  maturing  of  the 
stock  of  a  building  association  are  subjects  for 
corporate  action.  If  the  plan  adopted  is  not 
unjust,  with  its  wisdom  a  Court  has  nothing  to 
to  do.    If  it  is  unjust,  the  remedy  is  by  bill,  under 
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which  the  rights  of  all  the  stockholders  may  be 
considered  and  adjusted  on  a  plan  equitable  to 
all.  If  the  plaintiff,  without  proof  of  fraud  or 
unfair  dealing,  is  permitted  to  take  the  manage- 
ment of  the  affairs  of  the  association  out  of  the 
hands  of  its  stockholders  and  have  them  submit- 
ted to  a  jury  for  supervision  and  change,  any 
other  borrower  may  do  the  same,  and  instead  of 
one  uniform  plan  selected  by  those  who  are  to 
be  affected  by  it,  there  may  be  as  many  as  the 
wisdom  or  whim  of  a  jury  may  devise. 

There  is  no  conflict  between  these  views  and 
the  opinion  of  this  Court  when  this  case  was 
before  it  in  1891.  The  decision  reported  in 
139  Pa.  480,  goes  no  further  than  to  say  that  it 
was  competent  for  the  defendant  to  prove  that 
his  stock  had  matured.  He  may  certainly  do 
that  but  the  rule  by  which  it  is  to  be  determined 
is  the  rule  of  the  association — not  a  new  rule. 

For  the  reasons  stated,  I  do  not  concur  in  the 
judgment  rendered  in  this  case. 

Mitchell,  J.,  concurred. 

w.  M.  s.,  jr. 


Jan.  '94,  67.  January  16,  1894. 

Coleman's  Appeal. 

Register  of  wills — Control  of  Common  Pleas 
over  records — Act  of  June  17,  iSjg,  P,  L, 
678 — Duty  of  Judges  of  Common  Pleas, 

Under  the  Act  of  June  17,  1839,  P.  L.  678,  the  Judges 
of  the  Common  Pleas  are  given  supervisory  power  over 
certain  work  of  the  register  of  wills.  It  is  their  duty  as 
often  as  he  is  superseded,  and  as  much  oftener  as  shall 
be  requisite,  to  ascertain  if  the  records,  books  and  papers 
of  his  office  are  kept  in  conformity  with  law,  and  if  neg 
lect  is  apparent,  to  direct  the  performance  of  the  deficiency 
occasioned  by  it. 

The  power  of  supervision  thus  conferred  does  not  ex- 
tend to  his  judicial  acts,  from  which  an  appeal  lies  to 
the  Orphans'  Court  Admitting  a  will  to  probate  is  a 
judicial  act. 

A  paper  having  been  admitted  to  probate  as  a  certified 
and  true  copy  of  a  will  which  was  claimed  to  have  been 
probated  in  France,  and  having  been  recorded,  and  let- 
ters testamentary  issued  upon  it,  parties  interested  can 
not,  after  an  interval  of  fifteen  years,  invoke  the  aid  of 
the  Act  of  June  17,  1839,  P.  L.  678,  to  have  the  record 
corrected  by  the  substitution  of  a  true  copy  of  the  original 
will.  The  Act  has  no  application  to  such  a  state  of 
facts. 

Appeal  of  Rosalie  Parant  Coleman  and  the 
Pennsylvania  Company,  etc.,  trustee  under  the 
will  of  Robert  Coleman,  deceased,  from  the  de- 
cree of  the  Common  Pleas  No.  i,  of  Philadelphia 
County. 

A  petition  was  filed  by  Louise  Ybanez  Cole- 
man et  cU,i  praying  for  an  order  to  the  register 


of  wills  for  the  County  of  Philadelphia,  under 
the  Act  oif  Junei7,  1839,  (P.  L.  678)  to  correct 
the  transcription  of  the  will  of  Robert  Coleman, 
deceased,  made  by  his  predecessor  in  office  in 
1878.  William  G.  Shields,  Esq.,  Register  of 
Wills,  Rosalie  Parant  Coleman  and  Bertram 
Dawson  Coleman  were  named  as  respondents. 

The  facts  as  developed  by  the  petition  and 
answer  were  that  Robert  Coleman  died  July  26, 
1878,  leaving  an  olographic  will  in  English, 
dated  July  23,  1878,  with  codicils  dated  July  23 
and  July  24.  Mr.  Coleman  was  a  resident  of 
Paris,  and  his  will  under  the  French  law  was 
deposited  with  a  notary  in  Paris.  On  Septem- 
ber 4,  1878,  a  commission  to  prove  the  will  was 
issued  by  the  register  of  wills  of  Philadelphia 
County.  This  commission  was  executed  in 
Paris  on  September  18,  1878,  and  when  subse- 
quently returned  to  the  register's  ofl5ce,  a  copy 
of  the  original  will  was  annexed  to  it.  On  Sep- 
tember 19,  1878,  there  was  presented  to  the 
register  in  Philadelphia  a  paper  in  French  duly 
authenticated  as  being  a  copy  of  the  certified 
translation  of  Mr.  Coleman's  will  on  file  in  the 
office  of  the  notary  in  Paris.  Accompanying 
this  paper  was  a  translation  of  it  into  English, 
made  by  a  professor  of  the  French  language  in 
Philadelphia.  Upon  this  document,  on  the  date 
last  named,  letters  testamentary  were  granted  to 
Horace  Brock.  In  the  book  containing  the  re- 
cord of  the  matter  there  was  recorded  this  Eng- 
lish translation  of  the  French  translation  of  Mr. 
Coleman's  will.  The  commission  to  which  a 
copy  of  the  will  is  attached,  is  on  file  in  the  reg- 
ister's  office,  but  not  recorded,  and  without  offi- 
cial date  or  mark  as  to  filing. 

Upon  the  death  of  George  Dawson  Coleman, 
the  son  of  Robert  Coleman,  in  1891,  a  contro- 
versy arose  as  to  whether  the  estate  which  he 
took  under  his  father's  will  was  in  fee  or  for  life. 
The  petitioner  was  the  widow  of  George  Daw- 
son Coleman. 

The  Court  made  the  following  order : 

"And  now  June  17,  1893,  the  Coi*rt  having 
considered  the  said  petition  of  Louise  Ybanez 
Coleman  et  aL  and  the  answer  filed  thereto  by 
Wm.  G.  Shields,  Esq.,  register  of  wills,  and 
John  W.  Brock,  Esq.,  appearing  for  Horace 
Brock,  executor  of  Robert  Coleman,  deceased, 
and  it  appearing  that  divers  errors  exist  in  the 
transcription  of  the  will  of  Robert  Coleman,  de- 
ceased, in  the  will  book  in  the  office  of  said  reg- 
ister owing  to  the  neglect  or  omission  of  one  of 
his  predecessors  in  office,  it  is  ordered  and  de- 
creed that  said  Register  of  Wills,  Wm.  G. 
Shields,  Esq.,  do  cause  said  errors  to  be  corrected 
by  altering  said  transcription  so  that  the  same 
will  correspond  with  the  copy  of  said  will  an- 
nexed to  the  commission  which  issued  to  make 
protmte  of  the  will  at  the  instance  of  Horace 
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Brock,  the  executor  thereof,  and  which  remains 
on  file  in  the  office  of  said  register." 

An  appeal  was  taken  by  Rosalie  Parant  Cole- 
man, the  widow  of  Robert  Coleman,  and  the 
Pennsylvania  Company,  etc.,  trustee  under  his 
will,  the  errors  assigned  being  the  entry  of  the 
above  order,  the  entry  of  the  order  after  five 
years  from  the  date  of  probate,  failure  to  dismiss 
the  petition,  and : 

**4.  The  petitioners  had  no  interest  in  the 
question  presented  by  them.  They  are,  as  ap- 
pears by  their  own  petition,  strangers  to  the  es- 
tate of  Robert  Coleman.  Under  neither  will 
did  George  Dawson  Coleman  take  more  than  a 
life  estate  and  the  petitioners  have  no  right  to 
have  any  record  of  Robert  Coleman's  will  cor- 
rected.*' 

F,  Carroll  Brewster,  for  appellants. 

The  provisions  of  the  Act  of  June  17,  1839, 
(P.  L.  678)  do  not  include  an  amendment  of 
the  record,  such  as  is  prayed  for  by  petitioners. 
It  contemplates  only  a  correction  of  errors,  or 
where  the  officer  has  failed  to  record  a  paper,  to 
supply  his  neglect,  by  ordering  it  to  be  tran- 
scribed. 

The  probate  of  the  register  is  final  and  con- 
clusive as  to  personalty  in  three  years,  and  as  to 
realty  in  five  years,  unless  revoked  upon  appeal 
to  the  Orphans'  Court.  The  validity  of  the  de- 
cree cannot  be  inquired  into  by  a  collateral  at- 
tack. 

Act  of  March  15,  1832,  sec.  31,  P.  L.  144. 
Act  of  April  22,  1856,  sec.  7,  P.  L.  533 
Carpenter  v,  Cameron,  7  Watts,  5 1 . 
Loy  V.  Kennedy,  i  W.  &  S.  396. 
HoUiday  v.  Ward.  19  Pa  485. 
Wilson  V,  Gaston,  92  Id.  207. 
McCort's  Appeal,  98  Id.  33. 
Cochran  v.  Young,  104  Id.  333. 
McCay  v,  Clayton,  119  Id.  133. 
Shoenberger  s  Estate,  139  Id.  132. 
Wells'  Esute,  46  Leg.  Int.,  476. 

Rowland  Evans  and  Richard  L.  Ashhurst, 
for  appellees. 

There  would  certainly  seem  to  be  no  question 
that  there  must  be  some  means  of  correcting 
such  an  error  as  was  made  in  this  case  by  the 
clerks  of  the  former  register,  and  of  preventing 
the  words  of  the  French  professor  from  taking 
the  place  for  all  time  of  those  which  the  testator 
himself  made  use  of. 

We  might,  were  it  not  for  the  Act  of  1839, 
have  proceeded  by  mandamus,  under  the  Act  of 
June  14,  1836,  §  14: 

Commonwealth  v.  Bunn,  71  Pa.  405. 
Taylor  v.  Commonwealth,  103  Id.  97. 

But  this  will  not  lie  where  a  special  statutory 
remedy  covering  the  case  is  given,  as  is  the  case 
here. 


Act  of  June  17, 1839,  P.  L.  678. 


We  are  not  assailing  the  decree  of  the  late 
register,  and  the  argument  as  to  its  conclusive- 
ness is  immaterial.  Appellant's  argument,  how- 
ever, that  letters  were  granted  September  19, 
1878,  on  a  certified  copy  of  the  will  is  incorrect. 
No  certified  copy  had  reached  the  register  until 
the  commission  was  returned  some  time  later. 
What  we  complain  of  is  that  this  was  not  re- 
corded. ^ 

The  papers  produced  showed  no  certificate  of 
probate  as  required  under  the  second  branch  of 
the  statute  and  therefore  could  amount  to  noth- 
ing more  at  most  than  a  verification  of  a  copy 
under  the  first  branch,  the  prolate  to  be  made 
by  the  production  of  witnesses  either  here  or 
under  a  commission.  But  indeed  the  certificates 
do  not  profess  to  certify  the  paper  as  a  copy  but 
merely  as  a  translation,  and  therefore  do  not 
bring  the  case  within  the  Act  at  all. 

Act  of  M^ch  15,  1832,  Fee.  12,  Purdon,  507,  pL  7. 

McDonald's  Estate,  130  Pa.  480. 

Dubreuirs  Will,  8Phila.  596. 

Bowlby  V,  Thunder,  105  Pa.  178. 

Wall  V  Wall,  123  Id.  545. 

Torrance  v.  Torrance,  53  Id.  505. 

John  G.Johnson  {John  W,  ^r^^>&  with  him)^ 
in  support  of  appeal,  on  behalf  of  Bertram  Daw- 
son Coleman,  contingent  remainderman  under 
the  will  of  Robert  Coleman,  intervening. 

The  intervener  protests  against  any  considera- 
tion of  the  point  raised  by  appellant  in  the  fourth 
assignment  of  error,  and  earnestly  requests  that 
until  all  the  parties  are  before  the  Court,  in  a 
proceeding  properly  settling  their  rights,  no  de- 
cision will  be  rendered,  or  dictum  uttered,  inter- 
preting, or  prejudicing  the  interpreting,  the  will 
of  Robert  Coleman. 

The  Act  of  17th  June,  1839,  was  meant  to 
give  general  supervisory  power  to  the  Court  of 
Common  Pleas  in  the  matter  of  examining 
whether  the  books,  records,  indexes,  etc.,  were 
kept  and  maintained  in  the  manner  required  by 
law,  not  to  confer  jurisdiction  to  order  specific 
corrections  in  particular  cases. 

There  was  no  duty  upon  the  register  of  wills 
to  record  the  copy  of  the  will  returned  under  the 
commission. 

Act  of  March  15,  1832,  Pardon,  507,  pi.  7 ;  509,  pL 
II. 

The  act  of  the  register  of  wills  in  recording 
the  copy  of  the  will  complained  of,  and  in 
granting  letters  testamentary  thereon,  amounted 
to  a  probate  of  said  will,  and  to  the  performance. 
of  a  judicial  duty.  For  error  in  his  action  in. 
such  respect  there  was  no  remedy  but  by  an  ap- 
peal to  a  register's  Court. 

Holliday  ».  Ward,  19  Pa.  490. 
Loy  ff.  Kennedy,  I  W.  &  S.  398. 
Logan  V,  Watt,  5  S.  &  R.  214. 
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The  copy  of  the  will  returned  under  the  com- 
mission was  never  proven  by  the  register.  Un- 
til this  was  done,  it  should  not  have  been  re- 
corded. After  refusal  to  prove  such  copy  the 
only  remedy  was  by  appeal  to  the  register's 
Court. 

The  register  of  wills  had  no  power  to  prove, 
as  the  will  of  Robert  Coleman,  the  copy  returned 
to  him  under  the  commission. 

October  i,  1894.  McCollum,  J.  This  is  an 
appeal  from  an  order  of  the  Court  of  Common 
Pleas  commanding  the  register  of  wills  of  Phila- 
delphia County  to  alter  a  record  made  on  the 
19th  of  September,  1878,  by  one  of  his  prede- 
cessors in  office. 

The  first  contention  of  the  appellants  is  that 
the  order  was  not  authorized  by  the  statute  re- 
lied on  by  the  appellees  to  sustain  it.  By  this 
statute  it  is  made  the  duty  of  the  Judges  of  the 
Courts  of  Common  Pleas  of  the  several  counties 
of  the  Commonwealth  as  often  as  the  register  of 
wills  of  any  county  shall  be  superseded,  and  as 
much  oftener  as  shall  be  requisite,  to  ascertain 
if  the  records,  books,  indexes  and  files  of  his  of- 
fice be  kept  and  left  as  the  law  contemplates, 
and  if  neglect  is  apparent,  to  direct  the  defi- 
ciency to  be  performed  by  the  proper  officers. 
How  is  the  duty  thus  imposed  to  be  discharged 
and  what  is  the  scope  of  it?  There  is  nothing 
in  the  statute  which  suggests  the  necessity  or 
propriety  of  the  institution,  of  proceedings  by 
interested  parties  and  the  formation  of  issues  for 
the  settlement  of  disputes  between  them.  It  is 
obviously  a  duty  which  may  be  performed  by  in- 
spection.. A  petition  for  the  performance  of  it 
is  not  required,  nor  a  suggestion  of  inaccuracy 
in  the  record.  No  provision  is  made  by  the 
statute  for  bringing  parties  or  witnesses  into 
Court  or  for  the  ascertainment  of  any  fact  by 
the  production  of  testimony.  It  seems,  there- 
fore, that  the  Judge  charged  with  the  duty  in 
question,  is  required  to  ascertain  by  an  inspec- 
tion of  the  records,  books  and  papers  of  the  of- 
fice whether  they  are  kept  as  the  law  contem- 
plates. Apparent  neglect  in  keeping  them  may 
be  readily  discovered  by  inspection,  and  it  is 
the  most  satisfactory  if  not  the  only  method  of 
discharging  the  duty  imposed  by  the  statute.  But 
the  form  of  the  proceeding  in  this  case  is  not  so 
objectionable  as  the  purpose  of  it.  A  petition 
for  the  performance  of  the  duty  will  not  neces- 
sarily invalidate  an  order  within  the  purview  of 
the  statute  and  proper  to  be  made  on  inspection 
alone.  The  real  and  controlling  question ,  there- 
fore, is  whether  there  is  any  statutory  warrant 
for  the  order  under  review.  The  appellees  con- 
tend there  is,  and  that  it  is  to  be  found  in  the 
Act  of  June  17,  1839.  We  have  already  refer- 
red to  this  Act  and  the  duty  it  enjoins.    It  un- 


doubtedly gives  the  Judges  of  the  Courts  of  Com- 
mon Pleas  supervisory  power  over  certain  work 
to  be  performed  by  the  register.  It  requires 
them  as  often  as  he  is  superseded  **and  as  much 
oftener  as  shall  be  requisite,"  to  ascertain  if  the 
records,  books  and  papers  of  his  office  are  kept 
in  conformity  with  law,  and  if  neglect  is  appar- 
ent, to  direct  the  performance  of  the  deficiency 
occasioned  by  it.  But  the  power  of  supervision 
thus  conferred  is  limited  to  the  work  of  the  reg- 
ister in  keeping  and  preserving  the  records, 
books,  indexes  and  files  of  his  office.  It  does 
not  extend  to  his  judicial  acts  and  decisions. 
From  these  an  appeal  lies  to  the  Orphans'  Court. 
Admitting  a  will  to  probate  is  a  judicial  act. 
Recording  it  and  issuing  letters  testamentary 
thereon  are  acts  which  naturally  follow  its  admis- 
sion to  probate  and  constitute  prima  facie  evi- 
dence of  it. 

In  the  case  before  us  it  appears  that  an  instru- 
ment purporting  to  be  a  certified  and  true  copy 
of  the  will  of  Robert  Coleman  which  was  claimed 
to  have  been  duly  probated  in  Paris,  France, 
was  presented  to  the  register  of  wills  of  Philadel- 
phia County,  Pa.,  who  accurately  recorded  the 
same  and  issued  letters  testamentary  thereon. 
He  recorded  it  as  the  law  required  him  to  re- 
cord **aH  original  wills,  after  probate,  and  the 
copies  of  all  original  wills  produced  und^r  the 
provisions"  of  the  Act  of  March  15,  1832.  Fif- 
teen years  after  recording  it  and  issuing  letters 
testamentary,  during  which  time  the  record  so 
made  was  regarded  as  authorized  and  authentic, 
this  proceeding  was  instituted  to  change  it.  We 
regard  the  proceeding  as  unprecedented  and 
founded  upon  a  misapprehension  of  the  true 
scope  and  meaning  of  the  Act  of  1839.  It  foU 
lows  from  the  views  expressed  that  the  order 
complained  of  was  improvidently  made. 

We  do  not  deem  it  necessary  or  advisable  at 
this  time  to  discuss  or  consider  the  other  ques- 
tions raised  in  the  case.  All  that  we  now  de- 
cide is  that  the  order  of  June  17,  1893,  is  null 
because  the  learned  Judge  of  the  Court  below 
wa6  not  authorized  to  make  it. 

Order  reversed  and  set  aside. 

J.  D.  B.  jr. 
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Jan.  '94. 330,  331.  April  5, 1894' 

City   of  Philadelphia   to   Use,   etc.,  v. 

Jenkins. 

Judgtnents — When  stricken  off — Prattice — Act 
^  June  10 y  188 1 — Canstitutionality  of — 
Filing  suggestions  of  death  of  party — Effect 
of. 

A  Court  has  no  power  to  strike  oflf  a  judgment  except  for 
want  of  jurisdiction  or  other  fatal  irregularity  upon  its 
face  and  an  appeal  from  a  refusal  to  strike  off  a  judgment 
brings  up  the  record  alone. 

The  Act  of  June  10,  188 1,  authorizes  service  of  a  scire 
facias  sur  municipal  claim  on  non-resident  registered 
owners  of  real  estate  in  Philadelphia  by  posting  and  pub- 
lication. Upon  an  appeal  from  a  refusal  to  strike  off  a 
a  lien  based  upon  a  service  under  this  Act  on  the  ground 
that  the  Act  was  unconstitutional : 

Held^  I .  That  the  Legislature  has  the  constitutional 
right  to  direct  this  mode  of  service,  and  a  judgment  based 
on  such  service  will  not  be  stricken  off. 

2.  An  Act  may  be  unconstitutional  in  some  respects 
and  constitutional  in  others  and  there  is  no  constitutional 
prohibition  against  any  legislation  affecting  the  case 
shown  by  this  record. 

Acts  of  Assembly  relating  to  service  by  publication 
discussed  and  commented  upon. 

The  filing  of  a  suggestion  of  the  death  of  a  defendant 
and  that  A.  and  B.  are  his  legal  heirs  does  not  make  the 
latter  parties  to  the  action  or  give  them  any  standing  in 
Court  without  some  order  of  substitution  or  a  writ  of  scire 
facias  to  bring  them  in. 

Appeal  of  Laura  E.  Jenkins,  from  the  order 
of  the  Common  Pleas  No.  2,  of  Philadelphia,  re« 
fusing  to  strike  off  a  judgment  from  the  records. 
The  record  disclosed  the  following  facts : 

On  February  7,  j 879,  a  lien  for  paving  and 
curbing  was  filed  against  property  at  the  comer 
of  Orleans  and  Marville  streets  against  James  W. 
Jenkins  as  owner. 

On  January  5,  1884,  a  suggestion  was  filed 
that  Jas.  W.  Jenkins  was  also  the  registered 
owner.  On  the  same  day  a  sci.  fa.  was  issued 
:;against  Jenkins  as  owner,  and  registered  owner, 
and  was  returned  as  served  or  made  known  by 
posting  and  advertising  and  nihil  habet  as  to 
Jenkins. 

On  November  22, 1884,  judgment  was  entered 
for  want  of  an  affidavit  of  defence.  This  judg- 
ment was  revived  after  two  returns  of  nihil  habet. 

On  Jan.  4,  1894,  a  suggestion  of  the  death  of 
Jas.  W.  Jenkins,  on  March  7,  1888,  was  filed, 
and  that  the  title  to  the  above  property  descend- 
ed to  and  vested  in  his  Iwo  children  Frederick 
W.  Jenkins  and  Laura  &  Jenkins,  and  on  same 
day  the  counsel  for  said  children  took  a  rule  to 
strike  off  the  judgment  of  Nov.  22,  1884,  and 
^uash  proceedings  after  that  date. 

After  argument  the  Court  discharged  the  rule, 
^whereupon  this  appeal  was  taken. 


Bradbury  Bedell^  for  appellant. 
The  Act  of  1 88 1  is  unconstitutional;  it  is 
local. 

Davis  V,  Clark,  106  Pa.  384. 

It  authorizes  the  creation  and  extension  of 
liens,  regulates  practice,  changes  the  rules  of 
evidence  and  the  methods  of  collecting  debts. 

Strine  V,  Foltz,  18  Wbkkly  Notes,  359. 

The  Act  of  June  27, 1883  (P.  L.  161),  which 
contains  the  same  vices,  was  declared  unconsti- 
tutional in : 

City  of  Phila.  v.  The  Church,  115  Pa.  291. 

The  unconstitutionality  of  the  similar  Act  of 
March  22,  1877,  was  declared  in  : 

Trust  Co.  V.  Frickc,  152  Pa.  231. 

The  judgment  was  irregular  because  not  en- 
tered in  open  Court. 

City  to  Use  v,  Taylor,  4  Weekly  Notes,  36. 

F.  Carroll  Brewster  (^Byron  IVoodward  with 
him),  for  appellee. 

The  appellant  is  not  a  party  to  the  record  and 
has  no  standing  in  Court. 

McClay  v,  Benedict,  i  Rawle,  424. 

Appellant  is  barre^  by  laches. 

Machine  Co.  v.  Larimer,  5  Pa.  C.  C.  R.  661. 
Brooks  V,  Smyser,  48  Pa.  86. 
Harper  v.  Biles,  115  Id.  594. 

The  Act  of  1 88 1  is  constitutional ;  all  doubts 
as  to  constitutionality  of  Act  must  be  resolved  in 
its  favor.   . 

Powell  V.  Com'th,  19  Weekly  Notes,  24. 
Perkins  v.  Phila.,  156  Pa.  569, 

The  Act  comes  within  the  range  of  the  right 
of  classification. 

Wyoming  Street,  137  Pa.  503. 
Reeves  v.  Traction  Co.,  152  Pa.  162. 

Even  if  the  Act  of  188 1  were  unconstitutional, 
it  would  not  necessarily  follow  that  a  service  by 
posting  and  publication  was  invalid  and  the 
judgment  void. 

Mss.  case.     City  v.   Unknown,  C.  P.  2,  June  T., 
1875,  No.  208. 

July  II,  1894.  Williams,  J.  This  appeal 
is  from  the  refusial  of  the  Court  below  to  strike  a 
judgment  off  the  records. 

The  Court  has  no  power  to  strike  off  a  judg- 
ment except  for  want  of  jurisdiction  or  other 
fatal  irregularity  appearing  on  the  face  of  the 
record:  France  v.  Ruddiman,  126  Pa.  257. 
If  a  judgment  appears  upon  the  face  of  the  re- 
cord to  be  a  nullity  the  Court  may  be  properly 
asked  to  declare.it  so,  and  strike  it  off.  This 
action  amounts  to  a  determination  by  the  Court 
that  what  Appeared  to  be  a  judgment  is  not  such 
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in  lav,  and  that  it  has  no  right  to  remain  on  the 
records  because  it  is  improperly  there.  When 
the  Court  below  refuses  to  strike  from  its  re- 
cords what  is  in  law  a  nullity,  and  treats  it  as  a 
valid  judgment,  tlie  defendant  may  appeal,  and 
his  appeal  will  be  in  effect  a  certiorari  bringing 
up  the  record  for  examination.  No  other  ques- 
tion will  ordinarily  be  presented  on  such  an  ap- 
peal than  the  suflSciency  of  the  record  to  sustain 
the  judgment.  This  is  such  an  appeal.  It  brings 
up  nothing  but  the  record.  We  turn  to  it  there- 
fore in  order  to  see  on  what  the  judgment  com- 
plained of  rests.  We  find  that  in  1879,  ^  muni- 
cipal lien  for  paving  and  curbing  was  entered  by 
the  plaintiff  against  a  lot  of  land  at  the  west  cor- 
ner of  Orleans  and  Marville  streets,  in  the 
Twenty-fifth  ward  of  the  City  of  Philadelphia,  and 
against  James  W.  Jenkins  as  owner.  Before 
a  scire  facias  was  issued  on  this  lien,  a  suggestion 
was  filed  by  the  plaintiff,  setting  forth  that  James 
W.  Jenkins  was  also  the  registered  owner  of  the 
land.  The  scire  facias  issued  against  Jenkins  as 
owner  and  registered  owner,  and  was  returned 
as  served  or  made  known,  by  posting  and  adver- 
tising and  niht'I  habet  as  to  Jenkins.  A  judg- 
ment was  entered  in  November,  1884,  for  want 
of  an  affidavit  of  defence.  This  judgment  was 
revived,  after  two  returns  of  nihil  habet  had, 
in  1889.  The  Court  below  was  asked  by  the 
present  appellant  in  January,  1894,  to  strike  off 
the  judgment  entered  in  1884  and  all  the  subse- 
quent proceedings. 

The  alleged  apparent  defect  in  this  record  is 
the  want  of  personal  service  upon  Jenkins,  the 
owner  and  registered  owner  of  the  lot.  The 
plaintiff  replies  that  as  Jenkins  was  a  non-resi- 
dent owner,  the  service  was  in  accordance  with 
the  directions  of  the  Act  of  1881,  P.  L.  91.  The 
defendant,  as  we  understand,  concedes  the  ser- 
vice to  be  good  under  the  Act  of  1881,  but  as- 
serts that  the  Act  is  unconstitutional,  and  the 
service  authorized  by  it  is  for  that  reason  not 
sufficient  to  support  a  judgment  by  default.  The 
Act  of  1 88 1  does  not  provide  a  new  system  so 
that  it  must  stand  or  fall  as  a  whole,  but  is  a  sup- 
plement to  an  Act  approved  on  the  fourteenth 
of  March,  1865,  entitled  "An  Act  to  promote 
the  more  certain  and  equal  assessment  of  taxes 
in  Philadelphia."  It  changes  the  mode  of  ser- 
vice in  one  class  of  cases,  viz :  municipal  liens 
upon  property  owned  by  registered  owners  who 
are  non-residents,  and  therefore  personally  out 
of  reach  of  process.  It  authorizes  service  on 
such  owners  by  posting  a  copy  of  the  writ  of 
scire  facias  on  the  premises,  and  by  publication 
in  a  daily  paper  published  in  the  city,  twice 
each  week  for  two  weeks  before  the  return  day. 
This  it  declares  shall  be  equivalent  to  a  personal 
service  of  the  writ  on  such  non-resident  owner. 
The  only  question  thaet  we  need  consider  there- 


fore is  whether  the  Legislature  had  the  constitu- 
tional power  to  authorize  proceedings  against 
properly  bound  by  a  municipal  lien  in  cases 
where  the  owner  was  a  non-resident  of  the 
city. 

If  not,  then  such  liens  would  be  uncoUecta- 
ble.  Resident  owners  must  pay  because  with- 
in the  reach  of  process.  Non-residents  if  they 
keep  out  of  reach  of  the  sheriff  need  not  pay. 
Such  a  mischief  certainly  required  a  remedy. 
What  the  remedy  should  be,  so  far  at  least  as  the 
property  bound  by  the  lien  was  concerned,  was 
clearly  a  legislative  question. 

A  somewhat  similar  question  was  before  the 
Legislature  in  185 1,  and  it  was  solved  by  the  Act 
of  14th  of  April,  1851,  which  provided  that  a 
vendor  bringing  an  action  of  ejectment  to  en- 
force the  execution  of  the  contract  against  a  ven- 
dee who  had  ceased  to  reside  on  the  land  or 
within  the  reach  of  a  summons,  might  make 
service  by  publication  ;  and  on  proof  of  publica- 
tion as  required  by  the  Act,  the  Court  was  au- 
thorized to  proceed  to  judgment  in  the  action. 
This  remedy  was  extended  in  1858,  P.  L.  256, 
so  as  to  be  applicable  in  all  cases  where  a  claim- 
ant or  a  mortgagee  might  desire  to  bring  an  action 
of  ejectment  for  land  which  was  unoccupied  and 
the  owner  of  which  did  not  reside  in  the  county- 
and  had  no  known  agent  or  employ^  in  charge 
of  the  land  who  was  a  resident.  A  somewhat 
similar  provision  for  service  upon  non-resident 
owners  of  unseated  lands,  was  made  early  in  1824. 
In  the  case  of  mechanics*  liens,  the  Act  of  16th' 
June,  1836,  section  17,  provided  that  the  scire 
facias  should  be  served  on  the  defendant  in  the- 
same  manner  as  a  summons,  if  he  could  be  found 
in  the  county.  If  he  could  not  be  found,  and 
the  building  bound  by  the  lien  was  occupied  as: 
a  residence,  a  copy  of  the  writ  might  be  left 
with  the  person  residing  in  the  house,  and  this 
should  be  a  good  service  on  the  defendant.  But: 
if  the  house  was  unoccupied  then  service  was  to 
be  made  by  posting  a  copy  of  the  writ  on  the  dooc 
or  front  part  of  the  unoccupied  building. 

A  service  so  made  will  support  a  judgment, 
and  authorize  the  sale  of  the  property  bound  at 
sheriffs  sale.  Other  similar  provisions  have 
been  made  from  time  to  time  to  facilitate  the 
enforcement  of  liens,  and  the  settlement  of 
titles,  both  at  law  and  in  equity,  which  it  is  not 
necessary  to  enumerate.  We  recall  none  of  these 
that  has  been  held  to  be  unconstitutional,  nor  da 
we  find  any  provision  of  the  Constitution  that 
prohibits  such  legislation. 

It  is  urged  that  the  Act  of  1881  changes  the 
rules  of  evidence,  and  the  practice  in  the  Courts. 
If  so  neither  the  defendant  nor  the  appellant  has 
suffered  from  such  provisions,  and  for  that  rea- 
son neither  is  in  a  position  to  complain  of  them. 
An  Act  may  be  unconstitutional  in  some  respectpC 
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and  constitutional  in  others.  Our  question,  the 
only  question  raised  on  this  record,  is  whether 
the  defendant  was  lawfully  served  with  the  scire 
facias.  If  he  was  served  in  the  manner  provided 
by  the  Act  of  188 1,  and  the  Legislature  had  the 
constitutional  right  to  direct  this  method  of  ser- 
vice on  a  non-resident  property  holder  bound 
by  a  municipal  lien,  then  the  judgment  resting 
on  such  service  is  regular  and  the  Court  below 
was  right  in  refusing  to  strike  it  off. 

The  other  questions  discussed  it  is  not  import- 
ant  to  consider.  They  are  not  material  to  the 
decision  of  this  appeal.  A  question  of  practice 
is  raised,  however,  over  the  position  of  the  appel- 
lant, upon  which  a  few  words  may  be  appropri- 
ate. 

The  judgment  was  rendered  in  1884  against 
James  W.  Jenkins,  and  it  has  been  regularly  re- 
vived by  scire  facias  against  him.  In  1894,  a 
suggestion  was  filed  by  appellant's  counsel  set- 
ting out  that  Jenkins  died  in  1888,  and  that  his 
title  to  the  property  bound  by  the  municipal  lien 
descended  to  F.  W.  Jenkins  and  Laura  E.  Jen- 
kins as  his  heirs  at  law.  This  is  all  that  appears. 
They  do  not  allege  that  they  are  still  interested 
as  owners.  They  do  not  ask  to  be  made  par- 
ties, or  to  be  allowed  to  defend  as  the  holders  of 
the  title  of  their  father.  What  is  the  legal  value 
of  such  a  suggestion  ?  Simply  to  give  notice  to 
the  Court  and  the  plaintiff  of  the  facts  stated,  in 
order  that  any  further  action  may  be  taken  in- 
telligently. If  the  plaintiff  should  need  to  re- 
vive the  judgment  again  he  would  be  bound  by 
the  notice  of  the  defendant's  death  and  would 
bring  in  the  heirs  at  law  by  scire  facias.  The 
suggestion  alone  does  not  bring  them  in.  It 
simply  points  them  out.  No  man  can  make 
himself  a  party  to  pending  litigation  between 
others  by  his  own  act  or  statement  on  the  re- 
cord ;  nor  can  he  bring  another  into  such  litiga- 
tion as  an  adverse  party  without  his  consent  or 
the  order  of  the  Court.  If  a  defendant  dies, 
that  fact  may  be  suggested  by  the  plaintiff,  and 
the  name  of  his  executor,  administrator,  or  heir 
at  law  embodied  in  the  suggestion.  This  will 
not  operate  as  a  substitution  but  will  support  a 
scire  facias  directly  to  the  parties  so  named: 
Hairs  Appeal,  i  Pennypacker,  223.  The  sug- 
gestion may  be  made  also  by  the  proper  repre- 
sentative or  successor  of  the  deceased  defendant, 
and  the  plaintiff  will  be  fix«d  with  notice  of  the 
facts  so  brought  to  his  attention  and  must  govern 
his  future  action  accordingly.  But  without  some 
order  of  substitution  or  a  writ  of  scire  facias  to 
bring  in  the  suggested  representative  or  succes- 
sor no  change  is  made  in  the  parties.  The  sug- 
gestion states  facts  of  which  the  plaintiff  and  the 
Court  should  take  notice,  and  upon  which  their 
further  action  should  be  based,  but  it  does  not 
stand  in  the  place  of  such  action  or  render  it 


unnecessary.  The  appellant  is  therefore  not  yet 
a  party  to  this  action.  The  truth  of  her  sugges- 
tion has  never  been  inquired  into.  She  has 
asked  no  order  based  upon  it  and  the  plaintiflf 
has  taken  no  action  because  of  it.  It  stands  as 
a  notice  of  danger,  a  caution  to  proceed  no 
further,  given  by  one  claiming  to  know  the 
facts ;  and  it  says  to  the  plaintiff  and  the  Court, 
^*The  defendant  is  dead.  He  died  six  years 
ago,  and  his  title  then  passed  to  us  as  heirs  at 
law.  Proceed  henceforward  at  your  own  risk." 
We  place  the  determination  of  this  appeal,  how- 
ever,  on  the  ground  that  no  irregularity  appears 
upon  the  record,  and  that  the  Court  had,  there- 
fore, no  power  to  strike  off  the  judgment. 
The  action  of  the  Court  below  is  now  affirmed. 

w.  M.  s.,  jr. 


Oct.,  *g4,  295.  October  9,  1894. 

Hysong  et  al.  v.  School  District  of  Gal- 
litzin  Borough  et  al. 

School  law — Religion  no  disqualification  to  hold 
office  of  teacher — Discretion  of  school  direc- 
tors— Members  of  religious  order — Use  of  re- 
ligious  dress  by  teacher — Sectarian  teaching 
—  Teachers^  certificates. 

The  discretion  of  a  board  of  school  directors  in  select- 
ing teachers  is  absolute,  within  the  bounds  of  law,  and 
when  it  appears  that  the  board  has  appointed  a  teacher  of 
good  moral  character,  who  has  presented  a  certificate  of 
qualification  as  to  scholarship  and  aptness  to  teach,  that 
is  an  end  of  judicial  inquiry  into  the  action  of  the  board 
in  making  the  appointment. 

A  member  of  a  religious  order  is  not,  by  the  fact  of 
such  membership,  disqualified  to  hold  the  position  of 
teacher  in  the  public  schools. 

The  fact  that  a  member  of  a  religious  order  who  has 
earned  a  salary  as  a  public  school  teacher  pays  the 
amount  into  the  treasury  of  the  order  to  which  she  be- 
longs, in  obedience  to  a  requirement  of  the  order,  does 
not  render  the  payment  of  the  salary  a  diversion  of  school 
funds  to  sectarian  purposes;  when  the  salary  is  earned  the 
recipient  has  a  right  to  do  what  she  pleases  with  it. 

The  use  by  a  teacher,  while  engaged  in  her  work  as , 
such,  of  the  religious  garb  or  habit  of  an  order  to  which 
she  belongs  is  not  unlawful,  and  is  not  sectarian  teach- 
ing, although  the  use  of  the  dress  imparts  to  the  pupils 
knowledge  of  the  church  to  which  Uie  wearer  belongs. 
(WiLUAMS,  J.,  dissents.) 

A  teacher*s  certificate  is  not  illegal  because  made  ont 
in  the  name  of  the  religious  name  of  the  holder,  and  not 
in  her  secular  name. 

Appeal  of  John  Hysong,  David  Y.  William- 
son, A.  R.  Salkeld,  Charles  H.  Decker,  Alfred 
J.  Hancuif,  James  Pearce,  Scott  Stoner  and 
James  McLayghlin,  plaintiff,  from  the  decree  of 
the  Common  Pleas  of  Cambria  Count}^  dissolv- 
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iDg  a  preliminary  injunction  granted  in  a  suit  in 
equity  against  the  school  district  of  Gallitzin 
borough,  Michael  Fitzharris  (president),  James 
O.  Bender  (secretary),  Charles  Quinn  (treas- 
urer), T.  S.  Troxell,  J.  I.  Campbell,  William 
Criste,  the  school  directors  of  said  school  dis- 
trict; and  Sister  Mary  De  Sales  (or  Clara 
Clark),  Sister  Mary  CoUetta,  Sister  Mary  Mar- 
cella  (Mary  Preston),  Sister  Mary  Gonzaga  (or 
Elizabeth  Cunningham),  Sister  Mary  John  (or 
Mary  Keenan),  and  Sister  Mary  Sebastian, 
teachers  in  the  public  schools  of  said  school  dis- 
trict, defendants. 

The  plaintiffs  in  this  cause  filed  a  bill  setting 
up  that — 

I.  The  plaintiffs  were  residents,  citizens  and 
taxpayers  of  the  school  district  of  Gallitzin  Bor- 
ough, of  the  County  of  Cambria,  State  of  Penn- 
sylvania, and  some  of  them  parents  of  children 
attending,  or  entitled  to  attend,  the  public 
schools  of  said  district,  whose  sectarian  or  reli- 
gious views,  consciences  and  convictions  were 
different  from  those  who  belong  to  the  Roman 
Catholic  Church. 

II.  That  the  defendants  were  the  school  dis- 
trict of  Gallitzin  Borough,  the  school  directors 
of  the  said  district,  and  six  women  who  were 
not  citizens  and  residents  of  said  borough,  but 
formerly  itinerant  teachers  of  the  parochial 
schools  of  the  Roman  Catholic  Church,  en- 
gaged, employed  or  acting  as  teachers  in  the 
public  schools  of  said  district. 

III.  That  said  women  were  all  sectarian  or  re- 
ligious Sisters  of  the  Order  of  the  Sisterhood  of 
St.  Joseph,  of  the  said  Church,  and  had  taken 
vows  whereby  they  have  renounced  the  world 
and  have  given  up  their  worldly  names  and 
worldly  interests,  and  largely  such  connections, 
associations  and  pursuits  as  ordinary  individuals 
usually  have  In  secular  communities  and  so- 
ciety. 

IV.  That  the  school  directors  constituted  the 
school  board  of  the  district,  and  by  the  Consti- 
tution and  laws  of  this  State,  had  control  of  the 
public  school  funds,  public  school  property,  and 
public  schools  of  said  district ;  the  hiring  and 
discharging  of  said  teachers,  and  the  admission 
or  exclusion  of  pupils,  and  the  general  control 
and  management  of  the  public  schools  of  said 
district. 

V.  That  the  said  directors  were  bound  to  pro- 
vide for  the  maintenance  and  support  of  a  thor- 
ough and  efficient  system  of  public  schools, 
wherein  all  the  children  of  the  said  school  dis- 
trict above  the  age  of  six  years  maybe  educated, 
and  to  that  end  should .  have  controlled,  man- 
aged and  conducted  said  schools  with  due  regard 
to  the  religioys  liberties  and  rights  of  conscience 
of  each  and  all,  and  on  a  purely  non-sectarian 
basis,  and  without  preference  to  any  religious 


establishments  or  modes  of  worship  or  distinc- 
tion of  one  religious  sect  or  following  over  an-- 
other,  and  were  prohibited  from  appropriating 
or  using  money  raised  for  the  support  of  the 
public  schools  of  said  district  for  the  support  of 
any  sectarian  school. 

VI.  That  the  said  school  district  and  the  said 
school  directors  thereof,  in  disregard  of  their 
said  duties  and  in  violation  of  the  law,  had  re- 
solved that  the  said  directors  would  employ  no 
teachers  for  six  of  the  rooms  in  the  said 
public  schools  of  the  said  district,  except 
Sisters  of  the  Sisterhood  of  St.  Joseph, 
and'  had  employed  and  were  employing 
the  said  six  Sisters  aforesaid,  as  teachers  in  said 
public  schools,  the  said  Sisters  receiving  or 
claiming  the  right  to  receive  monthly  pay  as 
teachers  in  the  public  schools  from  the  public 
school  funds  of  said  district  and  of  the  Stat^  of 
Pennsylvania  for  the  use  of  said  Sisterhood  of 
St.  Joseph,  and  said  school  directors  had  actual- 
ly paid,  and  claimed  the  right  to  continue  to 
pay,  said  religious  teachers  out  of  the  public 
school  funds  of  said  district  and  of  said  State  for 
the  purposes  aforesaid. 

VII.  That  the  said  teachers  wore  distinctive, 
characteristic  and  known  religious  garbs  or  hab- 
its as  emblems,  marks,  or  insignia  of  the  reli- 
gious order  and  church  to  which  they  belonged, 
consisting  of  such  black  dresses,  white  caps, 
white  coronets,  crucifixes,  rosaries  and  waist 
cords,  with  tassels,  as  were  peculiar  to  their  re- 
ligious order,  and  continued,  while  teaching  in 
said  public  schools,  to  wear  said  religious  garbs 
or  habits  during  school  hours  and  in  the  dis- 
charge of  their  duties  as  said  teachers,  and  did 
teach  and  use  their  said  garbs,  insignia  and  em- 
blems in  such  a  manner  as  to  impart  to  the  chil- 
dren under  their  instruction  certain  religious 
and  sectarian  lessons  and  ideas  peculiar  to  said 
Roman  or  Holy  Catholic  Church. 

VIII.  That  the  said  Sisters,  teachers  as  aforesaid, 
applied  for  and  received  their  certificates  as  such 
teachers  in  their  religious  or  sectarian  names 
alone,  and  were  contracted  with  and  employed 
as  teachers  by  said  school  directors  in  their 
said  religious  or  sectarian  names,  and  kept 
their  school  records,  made  their  reports, 
and  performed  their  duties  as  teachers  in 
their  said  religious  or  sectarian  names,  and 
the  said  board  of  school  directors  and  the  said 
teachers  had  adopted  and  announced  rules  for 
the  government  of  «aid  public  schools,  whereby 
the  children  are  required  to  address  said  teachers 
as  **  Sister,'*  and  call  them  by  their  religious 
names,  with  penalties  for  the  enforcement  of  the 
said  rules,  and  by  similar  rules  the  resident  and 
other  priests  of  the  Roman  Catholic  Church 
were  encouraged  thereto,  and  did  visit  the  said 
public  schook  very  freqirentlyj^  and  took  the 
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books  and  heard  the  recitation  of  lessons  by 
classes,  and  go  around  in  the  school  rooms  and 
inspect  the  studies  and  work  of  the  scholars  in- 
dividually, and  the  scholars  were  taught  and  re- 
quired to  rise  and  address  the  said  priests  as 
"Father,"  and  thank  them  for  their  visits  and 
request  them  to  come  again. 

IX.  That  the  catechism  of  the  Roman  Catholic 
Church  and  other  religious  instruction  was  stud- 
ied and  taught  in  said  public  schools  before, 
during  and  after  school  hours,  said  catechisms 
being  furnished  to  the  pupils  by  the  authorities 
or  representatives  of  the  said  Roman  Catholic 
Church.  That  the  said  religious  teaching  was 
carried  on  under  the  supervision  and  by  the  said 
religious  teachers,  defendants  aforesaid,  and  was 
permitted  by  the  said  school  directors,  and  the 
said  religious  teachers  aforesaid  unlawfully  used 
the  public  school  building  and  the  musical  in- 
struments therein,  for  the  purpose  of  teaching 
private  pupils  instrumental  music  for  a  money 
consideration  for  the  use  of  the  Order  of  the 
Sisters  of  St.  Joseph,  before,  during  and  after 
school  hours. 

X.  That  in  pursuance  of  the  control  and 
management  of  the  aforesaid  schools  in  the  man- 
ner as  herein  set  forth,  Grace  Hysong,  age  thir- 
teen years,  and  Maud  Hysong,  age  ten  years, 
daughters  of  John  Hysong,  one  of  the  plaintiffs 
aforesaid,  were  deprived  of  the  use,  benefit  and 
education  in  said  public  school,  for  the  reason 
that  the  said  defendants  would  not  permit  the 
said  children  to  attend  the  said  schools  unless 
they  went  to  a  school  department  taught  by  one 
of  the  said  Sisters;  and  that  Frank  Williamson 
and  other  children  of  David  Y.  Williamson,  and 
of  other  plaintiffs,  and  of  other  residents,  citi- 
zens and  taxpayers,  were  deprived  <Jf  the  use, 
benefit  and  education  of  the  said  public  schools 
by  reason  of  the  said  Sisters  being  employed  as 
aforesaid,  and  teaching  in  their  religious  garb, 
emblems  and  insignia^  and  the  use  of  the  said 
catechism  and  other  religious  instruction  in  said 
schools  against  the  protests  and  objections  of 
said  plaintiffs  and  parents. 

XI.  That  the  said  teachers  were,  by  the  re- 
quirements of  their  Sisterhood,  disqualified  from 
fully  performing  all  the  duties  of  teachers  in  the 
common  schools,  as  follows:  That  the  same 
prevented  and  disqualified  a  Sister  from  associat- 
ing or  conversing  with  a  male  over  the  age  of 
fourteen  years,  and,  consequently,  the  scholars 
in  room  No.  7  of  said  public  school  building 
were  all  males,  and  taught  by  a  male  teacher, 
and  in  room  No.  8,  taught  by  a  Sister,  all  were 
females ;  and  in  the  other  rooms  taught  by  Sis- 
ters there  were  very  few  boys,  and  very  improp- 
erly distributed,  the  result  being  tliat  the  scholars 
in  all  rooms  were  not  properly  classified  and 
graded,  so  that  the  males,  aged  from  ten  to 


twenty  years,  were  taught  in  the  third,  fourth 
and  fifth  reader  in  room  No.  7,  and  other 
branches  in  the  like  manner.  And  that  from 
same  causes  the  said  teachers  were  disqualified 
from  teaching  hygiene  and  physiology  eflScient- 
ly,  and  more  especially  to  males  over  the  age  of 
fourteen  years,  as  required  by  the  laws  of  said 
State.  And  said  directors  knowingly  approved 
of  said  improper  system  and  neglect  of  legal  re- 
quirements in  said  public  schools. 

XII.  That  the  result  of  the  management  of  the 
said  schools  of  said  district  by  said  directors  and 
sectarian  teachers  was  illegal,  a  transformation  of 
the  public  schools  into  sectarian  schools,  and 
the  support  of  private  sectarian  schools  out  of 
the  public  school  funds,  and  in  furtherance  of 
this  illegal  purpose  the  said  defendants  proposed 
and  have  arranged,  after  the  present  term  closed 
to  replace  the  same  by  parochial  schools  in  said 
public  school  building,  taught  entirely  by  said 
sectarian  Sisters,  defendants  above  named ;  all 
of  which  was  in  derogation  of  the  rights  of  chil- 
dren,  parents,  citizens  and  taxpayers  of  said  dis- 
trict and  said  State,  in  violation  of  laws  afore- 
said, and  more  especially  in  violation  of  the 
rights  of  conscience  of  plaintiffs  and  their  chil- 
dren. 

The  bill  prayed— 

1.  An  injunction  against  said  school  district 
and  said  district  directors,  and  their  successors, 
restraining  them  from  employing  and  continuing 
to  engage  and  allow  said  teachers  in  said  public 
school,  and  from  permitting  said  teachers  to  re- 
main in  said  public  school  as  teachers,  or  other- 
wise, while  wearing  said  garb,  habit,  emblems 
or  insignia,  or  in  a  known  religious  or  sectarian 
capacity,  and  restraining  them  and  each  of  them 
from  permitting  the  use  of  said  catechisms,  or 
any  sectarian  books,  as  books  of  instruction  in 
said  public  schools,  and  restraining  them  and 
each  of  them  from  the  use  of  the  said  public 
school  property  in  any  way  for  sectarian  pur- 
poses, and  restraining  them  and  each  of  them 
from  continuing  to  employ  said  teachers  under 
said  certificates,  issued  as  aforesaid  in  their  re- 
ligious or  sectarian  names. 

2.  An  injunction  against  said  teachers,  and 
each  of  them,  restraining  them  and  each  of  them 
from  continuing  to  act  in  the  capacity  of  teach- 
ers, or  otherwise  in  said  public  schools  while 
wearing  said  garb,  habit,  emblems  or  insignia, 
or  in  a  known  religious  or  sectarian  capacity, 
and  restraining  them  and  each  of  them  from 
using  or  furnishing  for  use  the  said  catechisms  or 
other  methods  of  sectarian  instruction  in  said 
schools,  and  restraining  them  and  each  of  them 
from  causing  or  permitting  the  pupils  under 
their  charge  to  address  them  or  others  by  any 
sectarian  tide  or  name  whatsoever,  and  restrain- 
ing them  and  each  of  them  from  using  or  per- 
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mitting  the  use  of  said  public  school  property  for 
any  other  than  free,  common,  public  school  pur- 
poses. 

3.  An  injunction  restraining  defendants  from 
in  any  way  or  manner  appropriating  or  using  the 
money  raised  for  the  support  of  the  public 
schools  of  said  district  for  the  support  of  any 
sectarian  schools,  or  any  sectarian  school  pur- 
pose, or  for  any  purpose  other  than  the  support 
of  the  free,  common,  public  schools  of  said  dis- 
trict. , 

A  preliminary  injunction  was  granted  as 
prayed. 

The  defendants  filed  an  answer  which  ad- 
mitted paragraph  I.  of  the  bill,  except  that  it  al- 
leged that  defendant  did  not  certainly  know 
what  the  plaintiffs'  religious  views  were ;  as  to  II., 
set  up  that  the  Sisters,  defendant,  were  not  itin- 
erant teachers,  had  not  been  engaged  for  some 
time  as  teachers  in  parochial  schools  of  the 
Roman  Catholic  Church,  but  were  citizens  of 
Cambria  County,  and  were  engaged  as  teachers 
in  the  public  schools;  as  to  III.,  set  up  that  the 
persons  named  as  Sisters  were  members  of  the 
Order  of  the  Sisters  of  St.  Joseph,  and  have 
taken  the  vows  of  said  Order ;  but  it  was  not 
true  that  they  had  thereby  renounced  the  world 
and  had  given  up  their  worldly  names  and  in* 
terests,  and  largely  such  connections,  associa- 
tions and  pursuits  as  ordinary  individuals  have 
in  secular  communities  and  societies,  but  on  the 
contrary,  the  renunciation  of  the  world  was  to 
be  understood  in  a  religious  sense  alone,  and  not 
as  an  absolute  separation  from  the  world  and 
worldly  associations,  connections  and  interests ; 
that  they  were  known  by  their  family  names, 
and  did  engage  in  secular  pursuits  and  employ- 
ments in  which  other  women  engaged  who  were 
not  members  of  the  said  order  or  of  similar  so- 
cieties. 

Admitted  IV.;  did  not  deny  V.  so  far  as  it  set 
forth  the  duty  of  the  board  to  provide  schools 
on  a  non-sectarian  basis,  but  did  not  admit  the 
full  import  of  all  that  was  contained  in  the  para- 
graph; denied  all  illegal  action  as  alleged  in 
VI.,  but  admitted  the  emplo)rment  of  six  Sisters, 
some  of  whom  were  formerly  teachers  in  pa- 
rochial schools ;  as  to  VII.,  admitted  the  wearing 
of  the  religious  habit,  but  denied  that  by  so 
wearing  it  was  sought  to  impart  to  the  pupils  any 
ideas  or  doctrines  p)eculiar  to  the  Roman  Cath- 
olic Church ;  as  to  VIII.,  denied  the  violation  of 
any  school  laws,  and  averred  that  no  such  rules 
as  were  alleged  to  have  been  adopted  had  been 
adopted ;  as  to  IX.,  denied  that  the  catechism 
of  the  Roman  Catholic  Church,  or  any  other 
religious  instruction,  was  taught  in  said  public 
schools  before  or  during  school  hours,  but  ad- 
mitted that  after  the  schools  were  dismissed  for 
the  day  catechism  was  taught  to  such  children  as 


voluntarily  remained  to  receive  the  same ;  de- 
nied that  the  said  catechisms  were  furnished  and 
placed  in  said  public  schools  by  the  authorities  or 
representatives  of  the  Roman  Catholic  Church, 
or  by  any  person  whomsoever,  during  public 
school  hours ;  and  averred  that  the  study  of  the 
catechism  and  religious  instruction  of  any  kind 
during  school  hours  was  strictly  forbidden ;  that 
the  musical  instruments  in  said  building  were 
not  the  property  of  the  said  school  district,  and 
that  no  provisions  of  the  school  laws  of  this 
State  have  been  or  are  now  being  violated  in  the 
use  of  said  instruments,  or  the  teaching  of  in- 
strumental or  vocal  music  during  or  after  school 
hours. 

Denied  X.  and  XI.,  and  averred  that  the  said 
teachers  are  not  disqualified  from  any  cause  from 
teaching  hygiene  and  physiology  or  any  other 
branch  or  branches  of  study  required  in  the  pub- 
lic schools. 

Denied  XII.,  and  averred  that  it  was  not  in- 
tended so  to  use  the  public  school  building,  or 
for  any  other  unlawful  use. 

The  defendants  prayed  that  the  preliminary 
injunction  be  dissolved,  and  the  bill  be  dismissed 
with  costs. 

The  case  came  up  for  hearing  before  Barker, 
P.  J.  After  considerable  testimony  had  been 
taken  it  was  agreed  by  counsel  that  the  testi- 
mony should  be  considered  as  taken  upon  final 
hearing,  and  that  the  parties  would  proceed  to 
a  final  hearing  at  the  sitting  then  in  progress. 

The  facts  found  by  the  learned  Judge  thus  ap- 
pear in  the  following  extract  from  his  opin- 
ion:— 

**  For  some  years  the  members  of  the  religi- 
ous order  known  as  the  Sisters  of  St.  Joseph, 
and  spoken  of  in  these  proceedings  as  Sisters, 
have  taught  in  the  public  schools  at  Gallitzin. 
Until  the  erection  of  the  building  now  in  use, 
and  which  was  used  for  the  first  time  for  the 
term  just  closed,  four  Sisters  had  been  employed 
by  the  school  board  as  teachers,  and  taught  pub- 
lic schools  in  a  building  belonging  to  them  or  to 
the  Catholic  congregation  at  Gallitzin,  which 
was  rented  by  the  school  board  for  that  purpose, 
and  in  the  public  school  building  in  another  part 
of  the  town  there  were  two  schools  taught  by 
teachers  other  than  Sisters.  On  th^  completion 
of  the  new  building,  which  contained  eight 
rooms,  in  the  fall  of  1893,  the  six  Sisters  made 
defendants  here  were  employed  as  teachers,  and 
Mr.  Gray  and  Miss  McGlade  were  also  employed, 
Miss  McGlade  teaching  in  room  No.  i,  the  low- 
est grade,  and  Mr.  Gray  in  room  No.  7,  having 
all  boys  as  pupils,  and  Sister  Mary  John  in  room 
No.  8,  having  all  girls  as  pupils.  The  pupils  in 
No.  6  were  also  all  girls,  the  other  rooms  having 
pupils  of  both  sexes. 

"  It  does  not  appear  that  there  was  any  prin- 
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cipal  in  the  sense  that  any  one  teacher  had  any 
supervision  or  control  over  any  rooms  other  than 
his  or  her  own.  The  grading  was  done  by  ^(r. 
Gray  and  Sister  Mary  John,  under  the  direction 
of  the  school  board ;  and  while  there  was  some 
evidence  of  improper  grading  in  the  testimony  of 
Mr.  Gray,  there  was  none  that  the  sexes  were 
separated  to  accommodate  any  disqualification 
of  the  Sisters  to  teach  males.  The  term  com- 
menced about  the  first  of  November,  1893,  and 
continued  until  the  30th  of  April,  1894,  when  it 
was  interrupted  by  the  service  of  process  in  this 
case.  The  contract  with  the  teachers,  when  the 
term  commenced,  was  for  seven  months,  but  by 
resolution  of  the  board  of  directors,  concurred 
in  by  the  teachers,  it  had  been  agreed,  a  few 
days  before  the  service  of  this  injunction,  that 
the  term  should  end  at  the  expiration  of  six 
months.  The  term,  therefore,  had  really  ended, 
under  the  agreement  between  the  parties;  before 
the  commencement  of  the  taking  of  testimony. 

"The  day  that  the  schools  opened  for  the  pres- 
ent term,  Mrs.  Hysongand  Mrs.  Williamson,  pa- 
rents of  Protestant  children  who  theretofore  at- 
tended the  schools  not  taught  by  the  Sisters, 
made  objection  to  the  directors  and  to  the  teach- 
ers against  having  their  children  taught  by  the 
Sisters.  Their  children  were /temporarily  placed 
in  Miss  McGlade's  room,  and  in  a  day  or 
so  were  informed  by  her,  and  their  parents  were 
informed  by  a  director,  that  a  proper  grading 
would  place  them  in  rooms  taught  by  Sisters, 
and  that  unless  they  went  to  these  rooms  they 
would  have  to  leave  the  school.  They  did 
leave  the  school,  and  did  not  return  during  the 
term. 

**The  Sisters  employed  as  teachers  had  regular 
certificates  granted  to  them  in  their  religious 
names  by  the  county  superintendent,  after  a  pri- 
vate or  special  examination  given  them  at  the 
Mother  House  in  Ebensburg.  They  contracted 
with  the  directors  in  their  religious  names,  and 
used  them  in  the  transaction  of  any  business 
connected  with  their  occupation  as  teachers. 
They  wore  at  all  times  the  familiar  and  distinc- 
tive garb  of  their  order,  with  crucifix  suspended 
from  the  neck  and  black  beads  or  rosary  at- 
tached to  a  cincture,  or  girdle,  which  they  wore 
around  theia  waists;  but  there  was  no  sufficient 
evidence  that  they  vised  the  garb  or  insignia  men- 
tioned in  such  a  manner  as  to  attract  particular 
attention  to  them  or  their  signification,  or  en- 
deavored to  so  use  them  as  to  impart  sectarian 
or  religious  instruction. 

"There  were  two  pianos  in  the  public  school 
belonging  to  the  Sisterhood,  one  in  Sister  Mary 
John's  room,  and  one  in  the  director's  room, 
the  former  being  used  to  accompany  the  school 
in  vocal  musical  exercises,  and  on  the  other  Sis- 
ter Mary  John  gave   lessons  to  private  pupils  | 


after  school   houis,  and  they  sometimes  prac- 
ticed on  it  during  school  hours. 

In  the  rooms  where  Sisters  were  employed 
as  teachers,  the  Catholic  catechism  was  taught  by 
them  each  day,  excepting  Friday,  immediately 
after  the  close  of  the  regular  school  exercises,  to 
children  of  Catholic  parents,  or,  to  state  the 
matter  more  precisely,  all  Catholic  children 
were  expected  by  the  teachers  and  their  parents 
to  remain  after  4  o'clock  and  recite  lessons  pre- 
viously assigned  them,  and  which  they  were  ex- 
pected to  have  prepared  the  same  as  any  other 
lessons,  from  catechisms  containing  religious  in- 
structions applicable  to  the  Roman  Catholic 
Church,  and  containing  explanations  and  in- 
structions as  to  the  observances,  ceremonies  and 
beliefs  peculiar  to  the  Roman  Catholic  Church. 
These  books  were  furnished  by  the  Sisters  to  the 
pupils,  or  purchased  by  the  parents  from  the 
church  authorities.  They  were  taken  to  the 
schoolhouse  by  the  children  with  their  other 
books  and  kept  in  their  desks  with  them.  It  was 
a  common  occurrence  for  the  children  to  take 
the  catechisms  from  their  desks  or  school  bags 
and  study  their  lessons  in  them  during  school 
hours,  sometimes  one  hearing  another  recite  the 
lesson.  This  was  forbidden  by  the  Sisters,  and 
frequent  instances  were  given  in  evidence  of  re- 
proof administered  by  them  whenever  this  pro- 
hibition was  violated.  So  far  as  the  evidence 
shows  that  the  Sisters  had  any  knowledge  of  this 
use  of  the  catechism  during  school  hours,  they 
invariably  forbade  such  use  and  reproved  the 
children  detected  in  it.  This  catechism  instruc- 
tion after  school  hours  was  with  the  knowledge 
of  the  directors  and  was  permitted  and  allowed 
by  them.  There  was  but  one  instance  in  evi- 
dence of  any  instruction  in  the  catechism  ex- 
cepting after  school  hours,  and  that  was  where  a 
recitation  was  given  two  or  three  children  before 
school  hours,  during  which  Protestant  children 
were  not  permitted  to  enter  the  room,  and  the 
Sister  giving  this  lesson  stated  in  evidence  that 
it  was  done  as  a  punishment  to  these  children. 

"  There  was  no  evidence  of  any  religious  in- 
struction  or  religious  exercises  of  any  character 
whatever  during  school  hours. 

"None  of  the  Sisters  engaged  as  teachers  at- 
tended the  Teachers*  Institute,  held  at  Ebens- 
burg in  the  fall  of  1893.  Their  schools  were 
clo^  during  the  sittings  of  institute,  and  roost 
of  them  visited  during  that  week  at  the  Mother 
House  at  Ebensburg.  The  schools  taught  by 
the  Sisters  were  closed  on  December  8th  and  on 
the  day  preceding  Good  Friday,  these  being 
days  of  obligation  or  holidays  in  the  Roman 
Catholic  Church ;  but  the  Sisters  did  not  receive 
pay  for  the  days  when  their  schools  were 
closed. 

«It  was  the  custom  of  the  scholars  attending 
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schools  taught  by  Sisters  to  address  them  as 
'Sister/  although  there  was  no  rule  of  the 
board  or  written  or  announced  requirement  by 
the  directors  or  teachers  that  this  should  be 
done.  The  pupils,  with  very  few  exceptions, 
conformed  to  this  custom  and  addressed  them  as 
'Sister.*  The  same  custom  existed  as  to  ad- 
dressing Catholic  priests  as  'Father,*  when  they 
visited  the  schools ;  and  the  resident  Catholic 
priest,  as  well  as  others  who  had  formerly  been 
located  at  Gallitzin,  quite  frequently  visited  the 
,  schools.  We  find  no  evidence  that  they  con- 
ducted themselves  in  any  manner  different  from 
any  other  person  visiting  the  schools,  either  in 
the  hearing  of  recitations  or  otherwise,  nor  that 
there  was  any  diflference  observed  in  the  treat- 
ment of  them  by  the  scholars  from  that  accorded 
to  any  other  visitor,  the  same  custom  being  ob- 
served as  to  rising  and  saluting  any  other  grown 
person  who  visited  the  schools;  as,  for  instance, 
where  a  physician  visited  the  schools,  the  schol- 
ars would  rise  and  say,  » Good  morning.  Doc- 
tor ;  *  and  as  to  any  grown  person  not  having  a 
title,  he  would  be  addressed  by  his  proper  name, 
when  it  was  known » 

"The  population  of  Gallitzin  is  about  three 
thousand,  consisting  of  about  two  hundred  and 
fifty  Catholic  families  and  about  fifty  Protestant 
families.  The  average  attendance  at  the  public 
schools  during  the  term  just  closed  was  about 
four  hundred.  All  the  scholars  in  Rooms  7  and 
8  were  Catholics,  excepting  one  or  two.  In  the 
room  taught  by  Sister  De  Sales — No.  2 — there 
were  about  fifty  Catholics  and  thirty  Protestants. 
In  the  room  taught  by  Sister  Gonzaga — No.  6 — 
the  average  attendance  was  about  thirty,  two- 
thirds  of  whom  were  Catholics.  In  the  room 
taught  by  Sister  Sebastian — No.  5 — ^there  were 
about  thirty-five  pupils,  about  one-half  of  them 
being  Catholics.  In  the  room  taught  by  Sister 
Marcella — No.  4 — the  average  attendance  was 
about  fifty,  three-fourths  of  whom  were  Catholics. 
The  proportion  in  the  other  rooms  does  not  ap- 
pear in  the  evidence. 

"The  principal  vows  taken  by  the  Sisters  are 
obedience  and  poverty.  They  own  no  property 
individually,  and  their  earnings  as  teachers  are 
paid  to  the  Sister  in  charge  of  the  house  where 
they  are  at  the  time  residing.  They  are  required 
to  wear  the  garb  of  the  order,  and  are  not  al- 
lowed to  take  it  off  *  during  the  day,  either  on 
account  of  their  work  or  the  heat  of  the  day.* 
It  was  not  proven,  either  by  the  Constitution  of 
the  Order,  offered  in  evidence,  or  by  any  other 
evidence,  that  the  Sisters  are  prohibited  from  as- 
sociating or  conversing  with  males  over  the  age 
of  fourteen  years,  or  that  there  is  anything  in 
their  vows,  or  elsewhere,  to  prevent  them  from 
teaching  physiology  and  hygiene  efficiently. 

**Tbc  Sisters  who  had  been  employed  to  teach 


public  schools  in  the  parochial  school  buildings 
usually  taught  terms  of  free  school  after  the 
close  of  the  public  schools,  to  which  all  were 
admitted,  regardless  of  religion  or  residence, 
and  in  which  they  had  prayers  according  to  the 
forms  of  their  church  and  imparted  catechism 
instruction  during  school  hours ;  and  there  was 
some  evidence  of  an  intention  to  teach  a  similar 
school  after  the  close  of  the  public  term,  which 
was  interrupted  by  the  injunction. 

"  While  it  was  not  proven  that  the  school  di- 
rectors had  'resolved*  that  they  would  employ 
no  teachers  for  six  of  the  rooms  in  the  public 
school  building,  except  Sisters,  in  the  sense  that 
a  resolution  had  been  formally  adopted  and  re- 
corded to  that  effect,  yet  it  was  as  clearly  estab- 
lished as  though  spread  on  the  minutes  in  unam- 
biguous terms,  that  the  intention  existed  to 
employ  none  but  Sisters  in  certain  of  the  rooms. 
The  evidence  of  this  intention  is  found  in  the 
history  of  the  schools  during  the  period  con- 
cerning which  evidence  was  admitted,  and  in 
the  correspondence  of  the  board  with  the  county 
superintendent.  It  was  further  established  that 
such  Sisters  were  employed  as  were  detailed  by 
the  Mother  Superior  of  the  order  at  Ebensburg 
to  reside  at  the  Gallitzin  House.** 

The  learned  Judge  entered  the  following  de- 
cree : —  * 

And  now,  August  20,  1894,  this  case  having 
been  previously  heard  and  fully  considered,  it  is 
ordered  and  decreed  as  follows  :  That  the  pre- 
liminary injunction  heretofore  granted  be  dis- 
solved in  so  far  as  the  same  restrains  the  school 
district  of  Gallitzin  Borough,  the  school  direc- 
tors of  said  district,  and  their  successors,  from 
employing  the  other  defendants  named  in  the 
bill  as  teachers  in  said  public  schools  under  the 
certificate  issued  by  the  county  superintendent 
in  their  religious  names,  and  permitting  said 
teachers  to  remain  as  such  while  wearing  the 
garb  of  the  Order  of  Sisters  of  St.  Joseph,  and 
in  so  far  as  it  restrains  the  said  teachers  from 
acting  in  the  capacity  of  teachers  while  wearing 
the  garb  of  said  order,  and  it  is  also  dissolved 
in  so  far  as  it  restrains  the  said  teachers  from 
permitting  the  pupils  to  address  them  by  the  title 
of  "Sister,"  or  a  visiting  priest  as   "Father." 

And  the  said  preliminary  injunction  is  made 
perpetual  in  so  far  as  it  restrains  the  defendants 
from  permitting  the  use  of  the  catechisms  of  the 
Roman  Catholic  Church  as  books  of  instruction 
in  said  public  school  buildings  at  any  time, 
whether  during  school  hours  or  otherwise,  and 
from  using  the  said  catechisms  for  said  purposes 
therein,  and  from  giving  or  permitting  any  re- 
ligious sectarian  instruction  therein  at  any  time, 
and  from  using  or  permitting  the  use  of  the  pub- 
lic school  property  for  any  other  than  fi*ee, 
common  school  purposes. 
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And  it  is  further  ordered  and  decreed  that  the 
defendants  pay  all  docket  costs  taxed  in  this  case 
and  the  costs  of  their  witnesses  and  service  of 
subpoenaes  thereon,  and  that  the  plaintiffs  pay 
the  costs  of  their  witnesses  and  the  service  of 
subpoenaes  thereon. 

Xhe  plaintiffs  took  this  appeal,  and  assigned  as 
error,  inter  alia,  as  follows : — 

The  Court  erred  in  limiting  plaintiffs'  com- 
plaints as  matter  of  law  to  the  one  question  of 
misuse  of  school  funds  and  school  property  and 
to  undoubted  sectarian  religious  instruction,  ad- 
mittedly and  openly  indulged  in,  and  excluding 
the  questions  of  free  and  equal  enjoyment  of 
the  public  school  system  without  even  the  ap- 
pearance of  anything  objectionable  to  the  con- 
.  science  of  any  and  without  any  compulsory 
maintenance  or  preference  of  any  religious 
establishment  or  mode  of  worship  by  finding  as 
follows,  viz : 

**  *The  first  and  second  sections  of  Article  X., 
in  the  Constitution  of  Pennsylvania,  read  as  fol- 
lows : — 

*'  'Section  i.  The  General  Assembly  shall  pro- 
vide for  the  maintenance  and  support  of  a 
thorough  and  efficient  system  of  public  schools 
wherein  all  the  children  of  this  Commonwealth, 
above  the  age  of  six  years,  maybe  educated,  and 
shall  appropriate  at  least  one  million  dollars  each 
,  year  for  that  purpose. 

"  'Sec.  2.  No  money  raised  for  the  support  of 
the  public  schools  of  the  Commonwealth  shall  be 
appropriated  to,  or  used  for,  the  support  of  any 
sectarian  school.' 

"The  relief  sought  for  by  the  plaintiffs  is 
claimed  on  the  ground  that  the  conduct  of  the 
defendants  has  been  in  violation  of  the  second 
section  above  quoted ;  they  contend  that  they 
have  proven  that  sectarian  influence  was  exerted 
and  sectarian  teaching  engaged  in,  in  the  public 
schools  of  Gallitzin,  and  that  sectarian  control 
was  exercised  in  their  management,  and  thereby 
these  schools  were  transformed  from  public 
schools  into  sectarian  schools  in  the  ipeaning  of 
the  Constitution,  and  its  spirit,  as  well  as  its  let 
ter,  disregarded  and  their  constitutional  rights 
infringed  upon. 

"There  are  two  other  sections  of  our  Consti- 
tution to  be  considered  in  connection  with  the 
ones  quoted  above,  in  order  to  determine 
whether  the  constitutional  rights  of  the  plaintiffs 
have  been  invaded.  Section  3,  of  Article  I,  of 
the  Constitution,  which  is  the  Declaration  of 
Rights,  reads  as  follows  : — 

"'All  men  have  a  natural  and  indefeasible 
right  to  worship  Almighty  God  according  to  the 
dictates  of  their  own  conscience  ;  no  man  can 
of  right  be  compelled  to  attend,  erect,  or  sup- 
port any  place  of  worship,  or  to  maintain  any 
ministry  against  his  consent ;  no  human  author- 


ity can,  in  any  case  whatever,  control  or  inter- 
fere with  the  rights  of  conscience,  and  no  pre- 
ference shall  ever  be  given  by  law  to  any  relig- 
ious establishments  or  modes  of  worship.' 

"Section  18  of  Article  III.,  relating  to  legis- 
lation, reads  as  follows: — 

"  'No  appropriations,  except  for  pensions  or 
gratuities  for  military  services,  shall  be  made  for 
charitable,  educational,  or  benevolent  purposes 
to  any  person  or  community,  nor  to  any  denomi' 
national  or  sectarian  institution,  corporation,  or 
association.'  "     (Second  assignment  of  error.) 

The  Court  erred  in  finding  that  the  payment 
of  the  public  school  funds  to  the  Sisters  and 
Sisterhood  of  St.  Joseph  could  not  be  enjoined. 
(Fifth  assignment.)  In  finding  that  certificates, 
contracts,  reports,  and  performance  of  school 
duties  in  sectarian  religious  names  and  character 
by  Sisters  could  not  be  enjoined.  (Sixth  assign- 
ment.) In  finding  that  the  Sisters  were  not  dis- 
qualified by  their  sectarian  constitution,  vows  and 
relations  from  acting  as  public  school  teachers. 
(Seventh  assignment.)  In  iindiug  that  the  em- 
ployment of  the  Sisters  of  St.  Joseph  as  teachers 
in  the  public  schools,  and  their  acting  as  such 
while  wearing  the  distinctive  sectarian  garb, 
crucifixes,  and  rosaries  of  their  order  and  sect, 
could  not  be  enjoined.  (Eighth  assignment.) 
In  finding  that  the  permission  and  use  of  the 
sectarian  religious  titles  or  addresses  "Sister"  and 
"Father"  could  not  be  enjoined.  (Ninth  assign- 
ment.) In  refusing  to  restrain  the  employing, 
permitting,  and  acting  as  teachers  in  the  public 
schools  "nuns"  or  "Sisters,"  who  are  required 
by  their  obligations  to  their  church  to  wear 
garbs,  including  crucifix  or  crucifixes,  which 
mean  and  teach  "the  Catholic  Church,"  and 
rosaries,  meaning  and  teaching  the  prayers  of 
the  fifteen  mysteries  in  the  Roman  Catholic 
Church.  (Thirteenth  assignment.)  In  refusing 
to  restrain  the  allowance  of  use  of  religious  sec- 
tarian names  in  the  public  schools,  and  the  per- 
mission of  the  pupils  to  customarily  and  usiuJly 
address  the  religious  sectarian  teachers  as  "Sis- 
ters," and  their  visiting  and  overseeing  priest  oi 
the  same  sect  as  "Father,"  on  the  ground  of 
there  being  no  rule  of  the  school  requiring  pupils 
to  do  so.  (Fourteenth  assignment.)  In  refusing 
to  restrain  the  employment,  permission,  and 
acting  of  "nuns"  or  "Sisters"  as  teachers  in  the 
public  schools  in  known,  sectarian  characters  and 
names,  garbs,  and  insignia  objectionable  to 
Protestant  plaintiffs,  so  as  to  compel  Protestant 
children  of  plaintiffs  and  others  to  attend  schools 
so  taught  by  "nuns"  or  "Sisters"  or  do  without 
education  for  conscience'  sake.  (Fifteenth  as- 
signment.) 

T.   H.    Baird  Patterson  (with  him  A,  D. 
Wilkin  and  H,  W,  Storey),  for  appellants. 

The  wearing  of  the  habit  of  a  religious  order 
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by  the  Sisters  while  engaged  in  their  duties  as 
teachers  is  a  constant  object  lesson  in  sectarian- 
ism, besides  this,  the  garb  and  the  accompani- 
ments must  constantly  suggest  questions  by  the 
children  which  will  not  be  unanswered*  Such 
sectarian  teachers,  with  their  peculiar  and  attrac- 
tive missionary  garb  and  the  sanctity  and  sub- 
tilty,  enticing  and  winning  ways  of  trained 
Jesuit  methods,  cannot  safely  be  placed  as 
teachers  over  young  and  tender  children  with 
their  inquiring  and  impressible  minds  without 
some  sectarian  idea  or  influence  being  imparted 
to  the  children  under  their  instruction  by  such 
teachers.  Especially  when  you  consider  that 
their  training  and  seclusion  from  the  struggles 
and  hardships  of  ordinary  life  give  them  mild 
and  courteous  manners  and  dispositions^  which 
win  the  affections  and  respect  of  children,  as 
compared  with  the  harsher  and  more  practical 
teachers  taken  from  ordinary  walks  and  relations 
of  life,  and  consequently  the  children  by  com- 
parison would  be  led  to  inquire  as  to  why  these 
Sisters  were  lovelier  than  others ;  why  they  were 
called  by  the  endearing  name  of  ''Sister,*'  when 
no  relation  to  them ;  why  their  visiting,  super- 
vising, kind  priest  was  called  by  these  nun  Sis- 
ters "Father;"  what  kind  of  a  church  is  it  that 
such  nice,  lovely,  kind  and  affectionate  people 
belong  to ;  why  do  these  Sisters  always  wear  the 
same  picturesque,  peculiar  dresses,  different  from 
everybody  else  ?  The  wearing  of  the  garb  ren- 
ders the  school  in  which  it  is  worn  sectarian, 
and  it  is  illegal  to  apply  to  the  support  of  a 
school  in  which  the  practice  obtains  public 
moneys. 

The  pa)anent  to  the  Sisters  in  this  case  is  an 
appropriation  of  tax  moneys,  and  giving  a  pre- 
ference to  one  religious  sect  or  following  over 
another  in  violation  of  the  Constitution,  Art.  X., 
^cs.  1,2;  Art.  I.  sec.  3,  Art.  III.,  sec.  18. 

Spires  v.  The  Treasurer  and  School  Directors  of 

Gallitzin  District,  No.  73,  S.  T.  1882,  of  C.  C. 

P.  of  Cambria  County. 
State  V.  District  Board,  76  Wis.  177. 
Nevada  v.  Hallock,  16  Nevada,  385. 
County  of  Cook  v.  Industrial  School,  125  III.  540. 
The  People  v.  The  Board  of  Education  of  Brooklyn, 

13  Barb.  410. 
Synod  of  Dakota  v,  Sute,  2  South  Dakota  Rep. 

366. 

The  payment  of  money  to  the  Sisters  was  a 
payment  to  the  Sisterh<|Dd  of  St.  Joseph,  as  the 
Sisters  themselves  can  have  no  individual  prop- 
'Crty. 

David  L,  Krebbs  (with  him  F,  J.  O*  Connor, 
M.  £>,  Kitiell  and  P.  /.  Little),  for  appel- 
lees. 

The  Constitution  provides,  **A11  men  [/.  e,, 
all  mankind]  are  born  equally  free  and  indepen- 
dent, and  have  certain  inherent  and  indefeasible 
'lights,  among  which  are  those  of  enjoying  and 


defending  life  and  liberty,  of  acquiring,  possess- 
ing,  and  protecting  property  and  reputation, 
and  of  pursuing  their  own  happiness."  Art.  I., 
sec.  I. 

And  "No  person  who  acknowledges  the 
being  of  a  God  and  a  future  state  of  rewards  and 
punishments  shall  on  account  of  his  religious 
sentiments  be  disqualified  to  hold  any  office  or 
place  of  trust  or  profit  under  this  Common- 
wealth."    Art.  I.,  sec.  4. 

These  sections  protect  the  rights  of  members 
of  the  Sisterhood  of  St.  Joseph  equally  with 
those  of  any  other  citizen  of  the  Common- 
wealth 

They  have  an  "inherent"  right  of  "pursuing 
their  own  happiness,"  and  because  they  "believe 
in  the  being  of  a  God  and  a  future  state  of  re- 
wards and  punishments"  they  are  qualified  "in 
pursuing  their  happiness"  to  fill  any  office  or 
place  of  trust  or  profit  which  any  other  citizen 
may  fill. 

The  word  "office"  is  of  vague  and  indefinite 
import,  but  everything  concerning  the  adminis- 
tration of  justice  and  the  general  interests  of 
society  is  within  the  meaning  of  the  Constitu- 
tion. 

Com*th.  ex  rel,  Lehman  v.  Sutherland,  3  S.  &  R* 
148. 

The  position  of  teacher  is  a  place  of  trust  and 
responsibility,  affecting  the  general  interests  of 
society,  having  fees  or  •  emoluments  attached 
thereto,  and  the  statutes  regulating  the  organiza- 
tion of  the  public  school  system  provide  for  the 
selection,  appointment  and  removal  of  persons 
from  the  "office  or  place"  of  teacher. 

There  is  no  part  or  provision  of  our  common 
school  law  which  in  any  wise  interdicts  the  em- 
ployment of  the  members  of  any  religious  sec- 
tarian society,  order  or  association  as  teachers. 

The  garb  of  the  members  of  the  order  of  the 
Sisterhood  of  St.  Joseph  should  not  disqualify 
them  from  teaching : — 

a.  Because  the  Court  has  found  affirmatively 
that  they  did  not  "use  their  garb  or  insignia  of 
their  order  in  such  a  manner  as  to  attract  the  at- 
tention to-  them  or  their  signification,  or  en- 
deavor to  so  use  them  as  to  impart  sectarian  or 
religious  instruction." 

b.  Because  there  is  no  evidence  in  the  cause 
that  the  wearing  of  the  garb  or  any  part  thereof 
attracted  the  attention  of  any  pupil,  or  influ- 
enced in  the  slightest  degree  his  or  her  religious 
views. 

c.  Because  there  is  no  evidence  that  a  single 
Protestant  pupil  inquired  to  ascertain  the  signifi- 
cation of  any  portion  of  the  garb  or  insignia 
worn. 

d.  Because  the  wearing  of  any  particular  kind 
of  dress,  garb,  or  insignia,  not  subversive  of 
good  morals,  cannot  be  alleged  as  an  effort  to 
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''control  or  interfere  with  the  rights  of  con- 
science" within  the  meaning  of  Section  3,  Art. 
I.,  Const.  1874,  however  distasteful  or  objection- 
able. 

e.  Because  the  absence  of  all  proof  that  the 
dress  or  garb  did  attract  attention,  or  influence 
any  Protestant  pupil  after  the  prolonged  hearing 
in  this  case,  is  positive  proof  that  it  has  no  ten- 
dency to  impart  or  teach  sectarian  or  religious 
doctrine  or  tenets. 

/.  Because,  even  if  the  garb  or  dress  teaches 
the  existence  of  a  sectarian  order,  it  does  not 
teach  or  impart  the  doctrine  or  sectarian  tenets 
of  the  order. 

The  use  made  by  the  Sisters  of  the  earnings  is 
immaterial,  salary  once  earned  is  no  longer  public 
school  funds  but  private  property  to  be  used  for 
any  lawful  purpose.  The  vice  of  the  appellants* 
position  in  this  respect  is  that  it  maintains  "once 
public  school  funds  always  public  school  funds,'* 
forgetful  of  the  transmutation  from  public  to 
private  funds  by  the  alchemy  of  labor. 

The  constitutional  protection  of  the  liberty 
and**rightsofconscience"  guaranteed  to  all  is  not 
directed  z%2\Ti^\.^m^ imaginary  influence,  which 
is  inferred  to  exist  from  daily  contact  only  with 
our  fellow  beings  who  hold  * 'beliefs**  differing 
from  our  own ;  but  against  the  active  control 
and  interference  with  our  conscientious  convic 
tions,  by  others  who  strive  to  bring  us  to  their 
beliefs  by  teaching,  persuading,  and  convincing 
us. 

The  silent  influence  of  a  life  of  morality,  or 
the  dress  of  an  individual,  is  not  such  contrqlor 
interference  with  the  rights  of  conscience  as  is 
enjoined  by  the  3d  Section,  Art.  I.,  of  the  Con- 
stitution  of  1874. 

November  12,  1894.  Dean,  J.  This  bill  was 
filed  to  restrain  the  school  directors  of  Gallilzin 
Borough  from  permitting  sectarian  teaching  in 
the  common  schools  of  the  borough,  and  from 
employing  as  teachers,  Sisters  or  members  of  the 
Order  of  St.  Joseph,  a  religious  society  of  the 
Roman  Catholic  Church.  What  seem  to  us  the 
most  material  averments  of  the  bill  were  denied 
in  the  answer.  The  employment,  however,  of 
the  members  of  this  society  was  admitted.  The 
Court,  after  a  full  hearing,  found  as  a  fact : 
"There  was  no  evidence  of  any  religious  instruc- 
tion or  religious  exercises  of  any  character  what- 
ever during  school  hours.**  But  the  Court  fur- 
ther found  that  after  school  hours  the  school- 
room was  used  by  the  teachers  in  imparting 
Catholic  religious  instruction  to  *  children  of 
Catholic  parents,  with  the  consent  of  or  by  re- 
quest of  the  parents.  This  the  Court  enjoined, 
because  it  was  a  use  of  the  school  property  for 
sectarian  purposes  after  school  hours. 

As  to  the  fact  admitted,  that  of   the  eight 


teachers  six  of  them  were  Sisters  of  a  religions 
order  of  the  Catholic  Church,  and  while  teach- 
ing wore  the  habit  of  their  order,  the  learned 
Judge  of  the  Court  below  says  "We  conclude  as 
to  this  branch  of  the  case  that  in  the  absence  of 
proof  that  religious  sectarian  instruction  was 
imparted  by  them  during  school  hours,  or  relig- 
ious sectarian  exercises  engaged  in,  we  cannot 
restrain  by  injunction  members  of  the  order  of 
Sisters  of  St.  Joseph  from  teaching  in  the  pub- 
lic schools  in  the  garb  of  their  order,  nor  the 
school  directors  from  employing  or  permitting 
them  to  act  in  that  capacity." 

This  legal  conclusion  is  reached  after  a  very 
able  and  impartial  opinion,  in  which  the  facts 
are  reviewed,  and  the  law  bearing  on  the  ques- 
tion very  fully  cited.  The  opinion  is  so  con- 
vincing that  it  seems  to  us  it  must  compel  the 
assent  of  the  unprejudiced  mind,  whether  lay- 
man or  lawyer.  In  thus  expressing  our  fill 
atcord  with  the  learned  President  Judge  of  the 
Court  below,  we  intimate  no  opinion  as  to  the 
wisdom  or  unwisdom  of  the  action  of  the  school 
board  in  selecting  six  Catholic  school  teachers, 
members  of  an  exclusively  religious  order.  In 
this  matter  was  involved  solely  the  exercise  of 
discretion  by  the  school  board  in  the  perform- 
ance of  an  official  duty,  for  which  they  alone 
are  responsible ;  this  discretion  when  it  does  not 
transgress  the  law,  is  not  reviewable  by  this  or 
any  other  Court.  When  a  teacher  of  good 
moral  character  applies  for  a  school,  and  pre- 
sents a  certificate  of  qualification  as  to  scholar- 
ship and  aptness  to  teach,  that  is  an  end  of  judi- 
cial inquiry  into  the  action  of  the  board  in 
appointment,  because  the  law  makes  no  further 
inquisition  up  to  this  point.  The  burden  of 
appellant*s  complaint  here  is  set  out  in  the  8th 
assignment  of  error  as  follows : — 

"The  Court  erred  in  finding  that  the  employ- 
ment of  the  Sisters  of  St.  Joseph  as  teachers  in 
the  public  schools,  and  their  acting  as  such  while 
wearing  the  distinctive  sectarian  garb,  crucifixes 
and  rosaries  of  their  order  and  sect,  could  not 
be  enjoined.'* 

Unquestionably  these  women  are  Catholics, 
strict  adherents  of  that  faith,  believing  fully  in 
its  distinctive  creed  and  doctrine.  But  this  does 
not  disqualify  them.  Our  Constitution  negatives 
any  assertion  of  incapacity  or  ineligibility  to 
office  because  of  religions  belief.  Article  I  of 
the  Bill  of  Rights  declares:  "Allmenhaveanato- 
ral  and  indefeasible  right  to  worship  Almighty 
God  according  to  the  dictates  of  their  own  con- 
science ;  ....  no  human  authority  can  in  any 
case  whatever  control  or  interfere  with  the  rights 
of  conscience.** 

If  by  law  any  man  or  woman  can  be  excluded 
from  public  office  or  employment  because  he  or 
she  is  a  Cathdic,  that  is  a  palpable  violation  of 
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the  spirit  of  the  Constitution  ;  for  there  can  be 
in  a  democracy  no  higher  penalty  imposed  upon 
one  holding  to  a  particular  religious  belief  than 
perpetual  exclusion  from  public  station  because 
of  it.  Men  may  disqualify  themselves  by  crime, 
but  the  State  no  longer  disqualifies  because  of 
religious  belief.  We  cannot  now,  even  if  we 
wanted  to,  in  view  of  our  law,  both  fundamen- 
tal and  statutory,  go  back  a  century  or  two  to  a 
darker  age  and  establish  a  religious  test  as  a 
qualification  for  office.  In  this  case  the  school 
board  committed  no  unlawful  act  in  selecting 
these  Catholic  women  as  teachers,  because  by 
moral  character  and  certified  attainments  they 
were  qualified,  and  theiir  religion  did  not  dis- 
qualify. The  board  may  have  thought  that  be- 
cause of  their  previous  training  and  discipline 
they  were  specially  qualified  as  teachers,  just 
as  Protestant  school  boards  sometimes  think 
graduates  of  particular  schools  or  colleges  make 
file  best  teachers ;  but  there  is  no  proof  that  they 
were  appointed  because  they  were  Catholics  in 
preference  to  others  as  well  or  better  qualified, 
but  not  members  of  that  Church.  It  appears 
that  the  members  of  th^  school  board  are  Cath- 
olics. The  voters  of  the  borough  number  be- 
tween four  and  five  hundred,  and  all  but  about 
fifty  of  these  are  Catholics.  Under  such  cir- 
cumstances, it  is  probable  that  often  the  board 
will  be  wholly  Catholic,  just  as  we  sec  all  over 
the  Commonwealth  in  school  districts  largely 
Protestant,  the  whole  board  composed  of  non- 
Catholics.  We  suppose  in  many  cases  the  Cath- 
olic  school  director  is  of  the  opinion  that  the 
schools  and  colleges  controlled  by  his  church 
train  the  best  teachers;  the  Protestant  director 
is  of  an  opposite  opinion,  and  prefers  as  teachers 
those  educated  in  Protestant  denominational 
schools  or  colleges.  Inevitably  in  a  popular 
government  by  the  majority,  public  institutions 
will  be  tinged,  more  or  less,  by  the  religiouspro- 
clivities  of  the  majority ;  but  in  all  cases  where 
a  discretion  is  reposed  by  law,  we  must  assume, 
in  the  absence  of  evidence  to  the  contrary,  that 
the  public  officer  has  performed  his  duty.  We 
cannot  infer  from  the  mere  fact  that  a  school 
board  composed  of  Catholics  has  selected  a 
majority  of  Catholic  teachers,  therefore  it  has 
unlawfully  discriminated  in  favor  of  Catholics ; 
because  the  selection  of  Catholic  teachers  is  not 
a  violation  of  law  or,  which  is  the  same  thing,  is 
not  an  abuse  of  discretion.  Unless  this  be  the 
case,  no  Court  has  power  to  revise  the  exercise 
of  this  discretion,  for  the  very  sufficient  reason 
*he  law  has  not  made  the  Court  school  directors, 
^hile  it  has  devolved  on  six  citizens  of  Gallitzin 
Borough  the  duties  of  that  office. 

Nor  does  the  fact  that  these  teachers  contrib- 
uted all  their  earnings  beyond  their  support  to 
the  treasury  of  their  order,  to  be  used  for  relig- 


ious purposes,  have  any  bearing  on  the  question. 
It  is  none  of  our  business,  nor  that  of  these 
appellants,  to  inquire  into  this  matter.  Ameri- 
can men  and  women,  of  sound  mind  and 
twenty-one  years  of  age,  can  make  such  dispo- 
sition of  their  surplus  earnings  as  suits  their  own 
notions.  We  might  as  well,  so  far  as  any  law 
warranted  it,  inquire  of  a  lawyer,  before  admit- 
ting him  to  the  bar,  what  he  intended  to  do  with 
his  surplus  fees,  and  make  his  answer  a  test  of 
admission.  What  he  did  with  his  money  could 
in  no  way  affect  his  right  to  be  sworn  as  an  offi- 
cer of  this  Court,  therefore  it  would  be  imperti- 
nent in  us  to  inquire. 

But  it  is  further  argued,  that  if  the  appoint- 
ment of  these  Catholic  teachers  was  lawful,  they 
ought  to  be  enjoined  from  appearing  in  the 
school-room  in  the  habit  of  their  order.  It  may 
be  conceded,  that  the  dress  and  crucifix  impart 
at  once  knowledge  to  the  pupils  of  the  religious 
belief  and  society  membership  of  the  wearer* 
But  is  this,  in  any  reasonable  sense  of  the  word, 
sectarian  teaching,  whibh  the  law  prohibits? 
The  religious  belief  of  many  teachers,  all  over 
the  Commonwealth,  is  indicated  by  their  ap- 
parel. Quakers  or  Friends,  Omnish,  Dunkards 
and  other  sects,  wear  garments  which  at  once 
disclose  their  membership  in  a  religious  sect. 
Ministers  or  preachers  of  many  Protestant  de- 
nominations, wear  a  distinctively  clerical  garb. 
No  one  has  yet  thought  of  excluding  them  as 
teachers  from  the  school-room  on  the  ground 
that  the  peculiarity  of  their  dress  would  teach  to 
pupils  the  distinctive  doctrines  of  the  sect  to 
which  they  belonged.  The  dress  is  but  the  an- 
nouncement of  a  fact,  that  the  wearer  holds  a 
particular  religious  belief.  The  religious  belief 
of  teachers  and  all  others  is  generally  well  known 
to  the  neighborhood  and  to  pupils,  even  if  not 
made  noticeable  in  the  dress,  for  that  belief  is 
not  secret,  but  is  publicly  professed.  Are  the 
Courts  to  decide  that  the  cut  of  a  man's  coat,  or 
the  color  of  a  woman's  gown,  is  sectarian  teach- 
ing, because  they  indicate  sectarian  religious  be- 
lief? If  so,  then  they  can  be  called  upon  to  go 
further.  The  religion  of  the  teacher  being 
known,  a  pure  unselfish  life,  exhibiting  itself  in 
tenderness  to  the  young,  and  helpfulness  for  the 
suffering,  necessarily  tends  to  promote  the  relig- 
ion of  the  man  or  woman  who  lives  it.  Insen- 
sibly, in  both  young  and  old  there  is  a  disposi- 
tion to  reverence  such  an  one,  and  at  least  to 
some  extent,  consider  the  life,  as  the  fruit  of  the 
particular  religion.  Therefore,  irreproachable 
conduct,  to  that  degree,  is  sectarian  teaching. 
But  shall  the  education  of  the  children  of  the 
Commonwealth  be  entrusted  only  to  those  men 
and  women  who  are  destitute  of  any  religious 
belief? 

Our  recollection  extends  back  almost  to  the 
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beginning  of  the  common  school  system  of  the 
Commonwealth ;  in  many  counties,  there  never 
was  a  time  when  ministers  of  Protestant  sects 
were  not  frequently  selected  as  teachers;  somej 
of  them  wore,  in  the  school- room  where  children 
of  Catholic  parents  were  pupils,  a  distinctively 
•clerical  garb;  when  the  office  of  county  superin- 
tendent was  first  created  in  1854,  in  many  coun- 
ties preachers  were  chosen  to  fill  the  office  ;  the 
present  State  superintendent  of  public  instruc- 
tion is  a  Protestant  preacher.  It  is  fair  to  pre- 
sume that  high  moral  character,  the  result  of 
Christian  sectarian  teaching,  as  well  as  scholarly 
attainments,  prompted  their  selection.  Ordina- 
tion vows  binding  them  to  a  particular  creed, 
were  consi<lered  no  disqualification  ;  it  was  not 
•assumed,  that  the  fact  of  membership  in  a  par- 
ticular church,  or  consecration  to  a  religious 
life,  or  the  wearing  of  a  clerical  coat  or  nedctie, 
would  turn  the  schools  into  sectarian  institutions. 
In  the  sixty  years  of  existence  of  our  present 
school  system,  this  is  the  first  time  this  Court 
has  been  asked  to  decide,  as  matter  of  law,  that 
it  is  sectarian  teaching  for  a  devout  woman  to 
appear  in  a  school-room  in  a  dress  peculiar  to  a 
religious  organization  of  a  Christian  church.  We 
decline  to  do  so ;  the  law  does  not  so  say.  The 
Legislature  may,  by  statute,  enact  that  all  teach- 
•ers  shall  wear  in  the  school-room  a  particular 
style  of  dress,  and  that  none  other  shall  be  worn, 
and  thereby  secure  the  same  uniformity  of  out- 
ward appearance  as  we  now  see  in  city  police, 
railroad  trainmen,  and  nurses  of  some  of  our 
large  hospitals.  But  we  doubt  if  even  this 
would  repress  knowledge  of  the  fact  of  a  partic- 
oilar  religious  belief,  that,  if  the  teacher  had  any, 
would  still  be  effectively  taught  by  unselfish  de- 
votion  to  duty ;  no  mere  significance  or  insigni- 
ficance of  garb  could  conceal  it ;  the  daily  life 
would  either  exalt  or  make  obnoxious  the  sec- 
tarian belief  of  the  teacher. 

After  a  most  careful  consideration,  we  see 
nothing  of  merit  in  any  of  the  assignments  of 
error  which  have  been  so  earnestly  pressed  in 
the  argument.  The  decree  is  affirmed  and  ap- 
peal dismissed,  at  costs  of  appellants. 

Eo  die.  Williams,  J.,  dissenting.  I  can 
go  with  my  brethren  on  all  the  questions  in- 
volved in  this  case  save  one.  I  cordially  assent 
to  the  proposition  that  teachers  should  be  selected 
for  the  common  schools  because  of  their  fitness 
and  not  because  of  their  religious  belief  or  their 
church  affiliation.  I  am  glad  that  in  this  State 
and  in  this  country  the  rights  of  conscience  are 
no  less  sacred  than  the  rights  of  property,  and 
that  test  oaths  and  religious  disqualifications  be- 
long to  a  period  further  back  than  the  memory 
of  the  present  generation  can  reach.  I  hope 
they  may  never  be  restored.     But  the  Constitu- 


tion and  laws  of  this  Commonwealth  provide  for 
open  free  schools,  for  all  children  of  the  proper 
age,  that  shall  be  secular  in  character.  Schools 
in  which  the  consciences  and  the  sectarian  bias 
of  both  parents  and  children  shall  be  respected, 
or  at  least  not  interfered  with.  Their  purpose 
is  to  provide  an  elementary  education  that  shall 
help  to  fit  the  rising  generation  for  actual  busi. 
ness,  and  the  duties  and  privileges  of  citizenship. 
Is  the  public  school  in  the  Borough  of  Gallitzin 
so  conducted  ?  It  is  a  school  with  eight  depart- 
ments  and  a  separate  teacher  for  each.  The 
eight  teachers  are  members  of  the  same  church 
or  sect.  This  is  unusual  but  not  unlawful.  Six 
of  these  teachers  presiding  over  six  of  the  de- 
partments are  nuns  of  the  Sisterhood  of  Si. 
Joseph.  They  have  renounced  the  world,  their 
own  domestic  relations,  and  their  family  names. 
They  have  also  renounced  their  property,  their 
right  to  their  own  earnings,  and  the  direction  of 
their  own  lives,  and  bound  themselves  by  solemn 
vows  to  the  work  of  the  church  and  to  obedience 
to  their  ecclesiastical  superiors.  They  have 
ceased  to  be  civilians  or  secular  persons.  They 
have  become  ecclesiastical  persons  known  by 
religious  names,  and  devoted  to  religious  work. 
Among  other  methods  by  which  their  separation 
from  the  world  is  emphasized,  and  their  renun- 
ciation of  self  and  subjection  to  the  church  is 
proclaimed^  is  the  adoption  of  a  distinctly  relig- 
ious dress.  This  is  strikingly  unlike  the  dress  of 
their  sex  whether  Catholic  or  Protestant.  Its 
use  at  all  times  and  in  all  places  is  obligatory. 
They  are  forbidden  to  modify  it.  Wherever  they 
go  this  garb  proclaims  their  church,  their  order, 
and  their  separation  from  the  secular  world  as 
plainly  as  a  herald  could  do  if  they  were  con- 
stantly attended  by  such  a  person.  The  ques- 
tion presented  on  this  state  of  facts  is  whether  a 
school  that  is  filled  with  religious  or  ecclesiasti- 
cal persons  as  teachers,  who  come  to  the  dis- 
charge of  their  daily  duties  wearing  their  eccles- 
iastical robes  and  hung  about  with  the  rosaries 
and  other  devices  peculiar  to  their  church  and 
order  is  not  necessarily  dominated  by  sectarian 
influences  and  obnoxious  to  the  spirit  of  the  con- 
stitutional provisions  and  the  school  laws?  This 
is  not  a  question  about  taste  or  fashion  in  dress, 
nor  about  the  color  or  cut  of  a  teacher's  cloth- 
ing. If  it  was  only  this  I  would  favor  the  largest 
liberty.  It  is  deeper  and  broader  than  this.  It 
is  a  question  over  the  true  intent  and  spirit  of 
our  common  school  system  as  disclosed  in  the 
provisions  referred  to.  If  this  is  a  proper  ad- 
ministration of  the  school  laws  in  Gallitzin  it 
would  be  equally  so  in  any  other  school  district 
of  the  State;  and  if  every  common  school  was 
presided  over  by  ecclesiastics  in  their  distinctive 
ecclesiastical  robes,  supplying  pupils  with  copies 
of  their  church  catechism  on  application,  and 
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teaching  it  before  and  after  school  hours  to  all 
who  chose  to  remain  for  that  purpose,  it  seenas 
to  roe  very  plain  that  the  common  schools  would 
cease  to  be  such  and  would  become  to  all  practi- 
cal intents  and  purposes  parochial  schools  of  the 
church  whose  ecclesiastics  presided  over  them. 
Clergymen  sometimes  wear  on  the  street  a  coat 
or  hat  that  affords  some  evidence  of  their  profes- 
sion, but  they  do  not  appear  in  churchly  robes 
when  about  their  daily  work,  or  in  any  garb  that 
points  out  the  church  to  which  they  belong  or 
the  creed  to  which  they  adhere.  But  these  six 
teachers  in  Gallitzin  do  just  that.  They  wear, 
and  must  wear,  at  all  times  a  prescribed  un- 
changeable ecclesiastical  dress  which  was  plainly 
intended  to  proclaim  their  non-secular  and  relig- 
ious character,  their  particular  church  and  order, 
and  their  separation  from  the  world.  They 
come  into  the  schools  not  as  common  school 
teachers,  or  as  civilians,  but  as  the  representatives 
of  a  particular  order  in  a  particular  church  whose 
lives  have  been  dedicated  to  religious  work  un- 
der the  direction  of  that  church.  Now  the 
point  of  the  objection  is  not  that  their  religion 
disqualifies  them.  It  does  not.  Nor  is  it  thought 
that  church  membership  disqualifies  them.  It 
does  not.  It  is  not  that  holding  an  ecclesiasti 
cal  office  or  position  disqualifies,  for  it  does  not 
It  is  the  introduction  into  the  schools  as  teachers 
of  persons  who  are  by  their  striking  and  distinc- 
tive ecclesiastical  robes  necessarily  and  con- 
stantly asserting  their  membership  in  a  particular 
church,  and  in  a  religious  order  within  that 
church,  and  the  subjection  of  their  lives  to  the 
direction  and  control  of  its  officers.  No  priest 
or  bishop  in  full  canonical  dress  more  plainly 
declares  his  church,  and  his  office  therein,  than 
do  these  non-secular  and  ecclesiastic  persons 
when  they  come  into  the  school-room  of  a  secu- 
lar public  school  wearing  the  peculiar  uniform 
and  insignia  of  their  sisterhood.  The  common 
schools  are  supported  by  general  taxation.  The 
Catholic  and  the  Protestant,  the  Jew  and  the  in- 
fidel, help  support  them,  and  have  an  equal  right 
to  their  benefits.  The  common  schools  cannot 
be  used  to  exalt  any  given  church  or  sect,  or  to 
belittle  or  override  it ;  but  they  should  be  like 
onr  political  institutions,  free  from  ecclesiastical 
control  and  from  sectarian  tendencies.  Is  the 
public  school  of  Gallitzin  such  an  one  ?  The 
Protestant  children  of  that  borough  do  not  think 
so.  Their  parents  do  not  think  so,  as  appears 
most  plainly  by  this  litigation.  The  directors 
evidently  did  not  think  so,  for  they  repulsed  the 
XQothers  who  came  to  them  to  beg.  that  their 
children  might  be  put  in  a  department  not  pre- 
sided over  by  one  of  these  ecclesiastical  persons. 
The  learned  Judge  of  the  Court  below  did  not 
think  soy  for  he  enjoined  against  the  teaching  of 
the  catechism  and  all  other  sectarian  instruction, 


but  he  left  the  ecclesiastics  in  full  charge.  With 
faces  averted  from  the  world  they  have  re- 
nounced ;  wearing  their  peculiar  robes  which 
tell  of  their  church,  their  order  and  their  subor- 
dination to  the  guidance  of  their  ecclesiastical 
superiors;  using  their  religious  names  and  ad- 
dressed by  the  designation,  **Sister,"  they  direct 
the  studies  and  the  deportment  of  the  children 
under  their  care,  as  ecclesiastical  persons.  They 
cannot  or  they  will  not  attend  teachers'  institutes. 
They  have  no  touch  with  those  engaged  in  the 
same  pursuit  about  them.  They  do  not  attend 
public  examinations ;  but  examined  in  the  seclu- 
sion of  the  **Mother  House"  of  their  order  after 
having  been  selected  by  the  * 'Sister  Superior" 
in  compliance  with  the  written  request  of  the  di- 
rectors, they  come  to  their  work  as  a  religious 
duty,  and  their  wages  pass,  under  the  operation 
of  their  vows,  into  the  treasury  of  the  order.  If 
a  school  so  conducted  is  not  dominated  by 
sectarian  influence,  and  under  sectarian  control, 
it  is  not  easy  to  see  how  it  could  be.  If  in  some 
neighboring  borough  the  several  departments  of 
the  public  school  should  be  filled  by  Episcopal 
clergymen  as  teachers,  who  should  appear  only 
in  their  canonical  robes,  and  with  their  prayer 
books  suspended  from  their  necks ;  and  if  Cath- 
olic parents  of  children  entitled  to  admission 
into  the  school  should  appeal  to  the  Courts  for 
relief  for  their  children  from  the  presence  and 
influence  of  ecclesiastics  who  insisted  upon  keep- 
ing the  name  of  their  church  and  their  relation 
to  it  before  the  minds  of  their  pupils,  I  should 
no  more  doubt  their  right  to  such  relief  than  I 
can  doubt  the  right  of  the  plaintiffs  in  this  case. 

H.    B. 


Oct.  *94,  5.  October  i,  1894. 

Arthur  and  the  School  District  of  French 
Creek  Township  v.  School  District  of 
Polk  Borough  and  £.  J.  Hutchinson, 
Collector  of  Taxes. 

School  district — Tcuies — Injunction — Act  June 
/,  1883^  sec,  J,  F.  Z.  5/. 

A.  owned  a  tract  of  land  divided  by  a  line  separating 
Polk  Borough  from  French  Creek  Township,  the  fonner 
assessed  for  school  taxes  the  land  in  the  latter,  and  the 
owner  asked  for  an  injunction  to  restrain  the  assessment. 

HeU^  I.    The  assessment  was  unlawful. 

2.  That  the  proper  remedy  was  by  injunction  at  the 
suit  of  the  land  owner. 

3.  That  as  the  French  Creek  Township's  power  of 
taxation  was  not  affected  by  the  illegal  act  of  the  Polk 
Borough  District,  it  coold  not  claim  an  account  from  the 
latter. 

Appeal  of  Robert  Arthur  and  the  School  Dis^ 
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trict  of  French  Creek  Township,  plaintiffs,  from 
the  decree  of  the  Common  Pleas  of  Venango 
County,  dismissing  a  bill  praying  an  injunction 
against  the  School  District  of  Polk  Borough  and 
E.  J.  Hutchinson,  collector  of  taxes,  to  restrain 
them  from  assessing  upon  and  collecting  a  school 
tax  from  certain  land  in  the  Township  of  French 
Creek. 

The  facts  of  the  case  are  sufficiently  set  forth 
in  the  opinion  of  the  Court. 

J.  H,  Osmer  (A,  R.  Osmer  with  him),  for 
appellants. 

Robert  F.  GUnn^  for  appellees. 

October  22, 1894.  Wiluams,  J.  Two  ques- 
tions are  presented  by  this  appeal.  The  first 
relates  to  the  power  of  a  school  district  to  levy 
and  collect  taxes  upon  lands  lying  outside  of  its 
boundaries.  The  second  is  over  the  proper 
remedy  for  the  owner  of  the  lands  against  whom 
the  collection  of  such  extra-territorial  tax  is  at- 
tempted. 

Both  questions  are  well  settled.  The  power 
of  borough  and  township  officers  to  levy  taxes 
upon  persons  and  property  rests  upon  residence 
and  location.  The  persons  who  live  within  the 
borough,  and  the  lands  enclosed  by  its  lines,  are 
subject  to  the  jurisdiction  of  the  borough  and  its 
officers.  Persons  and  property  located  in  some 
other  borough  or  township  are  subject  to  the 
jurisdiction  of  the  town  or  borough  in  which 
they  belong. 

No  power  to  levy  and  collect  taxes  on  prop- 
erty outside  the  lines  that  bound  the  district  was 
ever  asserted  until  the  Act  of  June  i,  1883. 
This  Act  provided  that  whenever  the  lines  that 
separate  a  borough  from  a  township  or  from  an- 
other borough  pass  through  the  lands  of  any  per- 
son such  lands  shall  be  assessed  where  the  man- 
sion house  is  situated.  It  is  probable  that  the 
assessment  of  school  taxes  on  the  land  of  the 
plaintiff  lying  in  French  Creek  Township,  by 
the  school  directors  of  Polk  Borough,  was  begun 
under  the  provisions  of  this  Act.  But  in  La 
Plume  Borough  v,  Gardner,  148  Pa.  192,  we 
held  the  Act  of  June  i,  1883,  to  be  unconstitu- 
tional in  so  far  as  it  related  to  townships  and 
boroughs  not  separated  by  a  county  line.  The 
rights  and  powers  of  the  several  taxing  officers 
in  townships  and  boroughs  in  the  same  county 
remain,  therefore,  just  as  they  were  before  that 
Act  was  passed.  They  may  be  exercised  within 
the  districts  for  which  the  officers  were  elected, 
but  not  outside  of  them. 

The  plaintiff  has  a  tract  of  land  containing 
about  thirty  acres,  which  is  crossed  by  the  line 
separating  Polk  Borough  from  French  Creek 
Township  so  as  to  leave  about  fifteen  acres  in 
the  township.  There  is  no  mansion  house  upon 
.  either  part  of  the  land.     The  school  district  of 


Polk  Borough  has  assessed  the  fifteen  acres  1 
in  the  township  with  school  taxes.  This  is  not 
merely  irregular,  it  is  unlawful.  There  is  no 
foundation  whatever  on  which  this  exercise  of 
extra-territorial  jurisdiction  can  rest,  and  the 
collection  of  an  unlawful  tax  may  be  restrained 
by  injunction. 

The  learned  Judge  of  the  Court  below  held 
that  the  remedy  for  the  plaintiff  was  by  an  ap- 
peal from  the  assessment,  and  that  having  neg- 
lected this  he  was  now  remediless.  But  from 
what  could  he  appeal?  It  is  not  alleged  that 
the  valuation  of  the  land  is  too  high,  or  that  the 
quantity  assessed  to  him  is  too  great.  He  might 
have  applied  to  have  the  assessment  divided,  but 
the  authorities  of  both  township  and  borough 
were  bound  to  know  how  much  of  the  tract  was 
within  their  lines  respectively,  and  to  know  that 
they  could  not  levy  taxes  on  that  which  was  not 
within  them.  A  taxpayer  is  not  bound  to  antic- 
ipate that  the  officers  will  violate  the  law  or  at- 
tempt to  enforce  the  collection  of  a  tax  which 
they  have  no  power  to  impose.  When  they  do 
this  he  has  a  clear  right  to  relief  by  injunction  lo 
restrain  the  illegal  act :  Markoe  v,  Hartranft, 
15  Am.  L.  Reg.,  487;  Campbell  v,  Campbell, 
26  Leg.  Int.,  261 ;  Conner's  Appeal,  103  Pa. 
357  ;  Harper's  Appeal,  109  Pa.  9. 

When  the  act  of  the  taxing  officers  complained 
of  is  lawful,  but  is  done  in  an  oppressive  or  un- 
fair manner  the  remedy  is  by  appeal.  But  if 
the  officers  are  without  jurisdiction  and  the  act 
is  illegal,  as  in  the  case  before  us,  the  proper 
remedy  is  by  injunction. 

This  makes  it  necessary  to  reverse  the  decree 
80  far  as  it  relates  to  Arthur,  but  the  considera- 
tion just  referred  to  disposes  of  the  claim  of 
French  Cr^k  Township.  That  township  had 
the  right  to  levy  and  collect  taxes  on  all  the  land 
within  its  boundaries.  It  did  not  do  so,  so  far 
as  the  land  of  Arthur  is  concerned.  Polk 
Borough  had  no  right  to  levy  and  collect  taxes 
on  land  in  the  township.  Its  attempt  to  do  so 
violated  the  rights  of  the  land  owner,  but  it  in 
no  way  interfered  with  the  discharge  of  their  du- 
ties by  the  officers  of  the  township.  Polk 
Borough  must  therefore  settle  with  the  persons 
whose  money  it  has  unlawfully  obtained,  so  far 
as  upon  all  the  circumstances  it  is  liable  to  re- 
fund at  all,  and  not  with  the  township  of  French 
Creek. 

And  now,  upon  consideration  of  the  appeal  in 
this  case,  it  is  ordered,  adjudged  and  decreed 
that  the  decree  of  the  Court  below  be  reversed 
so  far  as  it  relates  to  Robert  Arthur  and  that  an 
injunction  issue  as  prayed  for  to  restrain  the 
collection  of  the  tax  levied  by  the  defendants 
upon  the  lands  of  the  plaintiff  l)ring  in  French 
Creek  township,  and  that  the  defendants  pay  the 
costs  accrued  in  this  case.  w.  d.  K^ 
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Common  Pleas. 

C.  P.  No.  4.  Dec.  1893,  311. 

Ehret  v.  Gunn  et  al. 

Right  of  way — Appurtenant  to  land — Grant  of 
portion  of  land — Effect  on  right  of  way — 
Grantee  of  a  lot — Estoppel, 

A  right  of  way  appurtenant  to  land  is  appurtenant  to 
every  part  of  it,  and  if  the  owner  divides  it  into  several 
lots,  the  grantee  of  each  lot  has  an  equal  right  over  the 
servient  land. 

A  grantee  who  accepts  a  deed  which  reserves  a  right 
of  way  for  all  occupiers  of  lots  bounding  upon  it  l« 
estopped  from  denying  such  right. 

In  equity^  on  bill  and  answer. 

The  facts  of  this  case  are  set  out  in  the 
opinion  of  the  Court. 

John  R.  Read,  Silas  W.  Fettitzu^  Harry  B. 
Gill,  for  plaintiff. 

Henry  B,  Robh  and  George  W,  Norris^  for 
defendant. 

March  24,  1894.  Thayer,  P.  J.  This  case, 
which  was  heard  on  bill  and  answer,  was  brought 
to  determine  a  controversy  which  has  arisen 
between  the  plaintiff  and  the  defendants  rela- 
tive to  the  right  of  the  latter  to  the  use  of  a 
certain  twelve  feet  wide  alley-way,  which  fur- 
nishes the  only  means  of  entrance  to,  and  exit 
from,  the  rear  of  their  several  lots  on  Fifteenth 
street,  south  of  Allegheny  avenue.  If  the  de- 
fendants are  cut  off  from  the  use  of  the  alley- 
way they  have  no  other  means  of  entrance  to, 
or  exit  from,  the  rear  of  their  several  properties, 
and  everything  brought  into,  or  carried  out  of, 
their  respective  houses  must  go  by  the  front 
door. 

It  appears  that  one  Hiram  Miller  was  origin 
ally  the  owner  of  the  whole  property  now  be- 
longing to  the  plaintiff  and  the  defendants. 
He  also  owned  the  land  in  the  rear  of  the  plain- 
tiff's lots,  extending  from  Fifteenth  to  Sixteenth 
streets,  over  which  he  laid  out  the  twelve  feet 
alley,  now  in  dispute,  before  he  made  any  con- 
veyance to  the  plaintiff,  ^nd  after  he  had  con- 
veyed to  the  grantor  of  the  defendants.  On 
August  2,  1872,  Hiram  Miller  conveyed  to  Eli 
Hess  a  lot  of  ground  on  the  west  side  of  Fif- 
teenth street,  200  feet  south  of  Allegheny 
avenue,  containing  100  feet  on  Fifteenth  street. 
This  lot  came  subsequently  by  several  mesne 
conveyances  to  George  V.  Gunn,  who  cut  it  up 
into  five  smaller  building  lots,  three  of  which  he 
conveyed  to  Thomas  Dudley,  one  to  Thomas  J. 
Taylor,  and  retained  one  for  himself.  Subse- 
quent to  the  conveyance  to  Hess,  Hiram  Miller 


laid  out  a  twelve  feet  wide  alley  on  the  south  of 
the  lot  conveyed  to  Hess,  bordering  on  the 
Hess  property,  and  running  back  from  Fifteenth 
street  to  the  rear  of  Ehret's  property,  which 
fronts  on  Allegheny  avenue.  This  alley  was  re- 
cited in  the  deeds  to  the  plaintiff  for  the  lots  on 
Allegheny  avenue  (which  were  conveyed  to  the 
plaintiff  by  Miller  by  two  deeds,  dated  respec- 
tively May  19,  1882,  and  June  13,  1883,)  as 
having  been  **laid  out  for  the  use  of  those  lots 
and  the  other  lots  bounding  on  said  alleys'*  and  is 
described  in  the  plaintiff's  deeds  thus :  ''To- 
gether with  the  free  use  and  privilege  of  the 
said  alley  as  a  passage-way  and  water-course, 
and  for  the  use  of  horses,  carts  and  carriages, 
in  common  with  the  said  Hiram  Miller,  his 
heirs  and  assigns,  oTvners,  tenants  and  occupiers 
of  the  other  lots  of  ground  bounding  thereon,  at 
all  times  hereafter  forever."  The  lithographic 
plan  attached  to  the  plaintiff's  bill  shows  .very 
clearly  the  location  of  the  twelve  feet  wide  alley 
thus  laid  out  by  Miller  for  the  accommodation 
of  the  several  lots  bounding  upon  it. 

The  plaintiff  contends  that,  inasmuch  as 
Miller's  conveyance  to  Hess  was  made  anterior 
to  the  laying  out  of  the  twelve  feet  alley, 
neither  Hess  nor  any  of  the  subsequent  grantees 
claiming  under  him  have  any  right  to  the  use 
of  the  alley.  I  cannot  agree  with  the  plaintiff 
in  this  contention.  I  think  it  is  clear  that  it 
was  the  intention  of  Miller  when  he  laid  out  the 
twelve  feet  alley  that  all  the  properties  bound- 
ing upon  it  should  have  the  use  of  it.  It  is  so 
declared  in  the  plaintiff^s  deeds  from  Miller, 
where  it  is  explicitly  stated  that  the  alley  was 
laid  out  for  the  use  of  the  lots  granted  to  Ehret, 
^^and  the  other  lots  bounding  on  said  alley,** 
and  the  grant  to  Ehret  in  both  deeds  is  "with 
the  free  use  and  privilege  of  said  alley,  in  com- 
mon with  the  said  Hiram  Miller,  his  heirs  and 
assigns^  owners,  tenants  and  occupiers  of  the 
other  lots  of  ground  bounding  thereon**  It 
makes  no  difference,  in  my  opinion,  that  Hess, 
who  was  one  of  the  "assigns,  owners,  tenants 
and  occupiers  of  the  other  lots  of  ground  bound- 
ing thereon,"  derived  his  title  by  assignment 
from  Miller  before  the  way  was  laid  out,  for  it 
was  the  plain  intention  of  Miller  in  laying  out 
the  alley  to  reserve  the  use  of  it  for  all  who  owned 
lots  bordering  upon  it.  It  was  competent  for 
Miller,  as  owner  of  the  land,  to  dedicate  it  to 
the  use  of  all  owners  whose  lots  bordered  upon 
it,  whether  their  titles  originated  before  or  after 
the  laying  out  of  the  alley,  and  that  he  intended 
to  do  so  is,  I  think,  plain  from  the  language 
used  in  the  deeds,  which  is  of  the  broadest  de- 
scription, ''for  the  use  of  the  lots  granted,  and 
the  other  lots  bounding  on  said  alley,"  which 
means  all  lots  bounding  thereon.  To  undertake 
to  restrict  the  grant  to  the  subsequent^rant^ 
y  y  >r-v 
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of  Miller  would  be,  in  my  opinion,  to  defeat 
the  purpose  whicft  he  had  in  view  in  laying  out 
the  alley,  which  was,  by  the  plain  language 
which  he  used,  to  devote  the  alley  to  the  com- 
mon use  of  all  persons,  owners  of  lots  bounding 
upon  it,  without  distinction  as  to  the  time  at 
which  ihey  acquired  their  several  titles  from 
him.  He,  doubtless,  foresaw  that  the  large  lot 
which  he  had  conveyed  to  Hess,  and  which  was 
bounded  on  three  sides  by  otheir  ground  belong- 
ing to  himself  and  on  the  other  side  by  Fifteenth 
street,  would  be  cut  up  into  building  lots,  and 
that  the  occupants  of  houses  built  upon  these 
lots  would  have  no  outlet  whatever  except  by 
their  front  doors,  unless  by  means  of  the  alley 
intended  for  the  benefit  of  all  owners  bordering 
upon  it,  and  he  therefore,  in  the  reservation  of 
the  way,  used  language  broad  enough  to  secure 
the  right  of  user  for  all  owners  whose  lots 
bounded  upon  the  alley,  and  that  without  re- 
gard to  the  time  at  which  their  titles  might  have 
been  acquired. 

I  am  therefore  clearly  of  the  opinion  that  the 
wa)  laid  out  and  reserved  by  Miller  was  a  way 
intended  to  be  appurtenant  to  all  the  lots 
bounding  upon  the  alley,  whether  acquired  be- 
fore or  after  the  alley  way  was  laid  out,  and 
that  consequently  the  defendants  have  an  equal 
right  with  the  plaintiff  to  the  use  of  the  twelve 
feet  wide  alley.  The  law  is  well  settled  that  a 
right  of  way  appurtenant  to  land  is  appurtenant 
to  every  part  of  it,  and  if  the  owner  divides  it 
into  several  lots,  the  grantee  of  each  lot,  how- 
ever small,  has  an  equal  right  over  the  servient 
land :  Watson  v.  Bioren,  i  S.  &  R.  227 ; 
Underwood  v,  Carney,  i  Cushing,  285  \  Lans- 
ing V,  Wiswall,  5  Denio,  218;  Myers  v,  Birkey, 
5  Phila.  167;  Walker  v,  Gerhard,  9  Id.  116. 

The  plaintiff  having  accepted  the  deeds 
which  reserved  the  use  of  the  alley  for  all  occu- 
piers of  lots  bounding  upon  it,  and  the  Hess 
lot  being  one  of  those  which  bounded  upon  it 
when  the  alley  was  laid  out  and  reserved  for  the 
common  use  of  all,  the  plaintiff  is  estopped  from 
denying  the  right  of  the  defendants  who  de- 
rived their  title  from  Hess :  Watson  v,  Bioren,  i 
S.  &  R;  227. 


This  view  of  the  case  renders  it  unnecessary 
to  consider  the  effect  of  the  agreements  made 
between  Miller  and  Gunn,  dated  respectively 
March  6,  1893,  and  January  19,  1894,  and  the 
conveyance  of  the  soil  of  the  alley  by  Miller  to 
Taylor  January  20,  1894.  These  papers  were 
evidently  made  with  the  view  of  strengthening 
the  title  of  the  defendants — a  title  which,  in 
my  opinion,  was  good  enough  before  their  exe- 
cution, and  did  not  require  their  support.  I 
may  add  that  the  affirmance  of  the  title  of  the 
defendants  to  the  use  of  the  alley-way  plainly 
works  no  injury  to  the  plaintiff.  No  one  can 
pretend  that  the  use  of  the  alley  by  the  defend- 
ants impairs  or  injures  in  any  manner  the  plain- 
tiffs enjoyment  of  it.  The  only  effect  of  the 
decree  will  be,  so  far  as  he  is  concerned,  to  pre- 
vent him  from  speculating  upon  the  necessities 
of  his  neighbors. 

Ordered  that  the  bill  be  dismissed,  the  plain- 
tiff to  pay  the  costs.  f.  b.  n. 


C.  P.  No  4. 


Carstairs 


September  17, 1894. 

Knapp,  Adm'r. 


Practice — Summons  —  Service —  Attendance  in 
Magistrate's  Court. 

Parties  attending  on  or  returning  from  a  magi^trate't 
Court  are  exempt  ^om  the  service  of  summons. 

Motion  to  set  aside  service  of  summons. 

The  summons  in  this  case  was  served  upon 
the  defendant,  who  was  at  the  time  a  resident 
of  Montgomery  County,  while  he  was  in  this 
County  attending  a  hearing  before  a  magistrate. 

Iscuic  Chismf  for  the  motion. 

F.  S.  Drake,  contra.  There  is  no  authority 
for  setting  aside  a  service  when  defendant  is  at- 
tending a  magistrate's  Court. 


The  Court.    Rule  absolute. 


w.  M.  s.  jr. . 
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Vol.  XXXV.]    PRIDA  Y,  NOV.  30, 1894.    [No.  la. 
Jan.  *94,  1 68.  March  20, 1894. 

Campbell  v.  The   Foster   Home  Asso- 
ciation. 

Agency — I^ncipal  and  agent — Letter  of  attor- 
ney to  sell  land — Limitations  on — Frauds 
Subrogation —  Volunteer  not  entitled  to — Mort- 
gages. 

The  rule  of  law,  that  a  power  to  sell  land  includes  a 
power  to  mortgage,  is  entirely  inapplicable  in  the  inter- 
pretation of  a  mere  letter  of  attorney  with  a  naked  anthor- 
tty  to  sell  uncoupled  with  any  interest  in  the  land  or  the 
fund. 

Lancaster  v.  Dolan,  i  Rawle,  231,  and  kindred  cases 
distinguished. 

Such  a  letter  of  attorney  establishes  simply  the  rela- 
tion of  principal  and  agent  between  the  parties  to  it.  It 
must  therefore  be  regarded  as  subject  to  the  rules  and 
requirements  of  that  branch  of  the  law,  and  it  cannot  be 
used  for  any  purpose  not  permitted  by  them. 

The  authority  of  a  letter  of  attorney  is  never  extended 
beyond  that  which  is  given  in  terms,  or  which  is  neces- 
sary and  proper  for  carrying  the  authority  so  given  into 
loll  effect. 

Although  subrogation  may  be  decreed  where  no  con- 
tract exists,  it  will  not  be  allowed  in  favor  of  a  mere  vol- 
unteer, who  without  any  duty  moral  or  otherwise,  pays 
the  debt  of  another. 

The  payment  of  a  prior  lien  by  one  about  to  lend 
money  upon  mortgage,  for  the  purpose  of  making  the 
mortgage  a  first  mortgage,  is  not  a  payment  made  under 
any  compulsion,  or  for  the  protection  of  any  rights  or  in- 
terests previously  acquired,  and  such  payment  does  not 
give  any  right  of  subrogation  to  the  debt  discharged. 

McCleary's  Appeal,  20  Weekly  Notes,  547,  fol- 
lowed. 

C,  being  the  owner  of  certain  real  estate,  executed  a 
letter  of  attorney  to  R.  authorizing  him  to  sell  it.  R., 
instead  of  selling,  mortgaged  the  premises  to  F.  for  I7,- 
500,  and  at  the  settlement  F.  paia  off  a  prior  mortgage 
of  |6,ooo,  and  certain  taxes  and  other  charges,  the  bal- 
ance being  handed  to  R.,  who  did  not  inform  C.  of  what 
he  had  done,  or  pay  over  any  of  the  money  in  his  hands. 
Subsequently  C.  filed  a  bill  in  equity  to  have  the  mortgage 
declared  void  and  cancelled.  In  the  answer,  F.  claimed 
that  if  the  mortgage  was  cancelled,  he  should  be  subro- 
gated to  Ae  amount  of  the  debt  against  the  property  dis- 
charged by  him : 

ifild,  I.  That  R.  had  no  power  under  the  letter  of 
attorney  to  mortgage  the  property,  and  that  the  mortgage 
was  void. 

2.  That  F.  acted  merely  as  a  volunteer  in  making 
payments  in  relief  of  C,  and  therefore  had  no  equity  to 
ot  subrogated  to  the  rights  of  those  paid  by  him. 


Appeal  of  The  Foster  Home  Association,  de- 
fendant, from  the  decree  of  the  Common  Pleas 
No.  4,  of  Philadelphia  County,  granting  relief 
as  prayed  for  in  a  bill  in  equity  filed  by  Mary 
W.  Campbell  against  The  Foster  Home  Associa- 
tion, praying  for  an  order  that  the  said  defend- 
ant should  deliver  up  a  certain  mortgage  to  be 
cancelled,  and  satisfied  of  record,  and  that  an 
injunction  should  issue  in  restraint  of  any  suit 
upon  the  bond  accompanying  said  mortgage. 

The  bill  in  equity  averred  that  the  plaintiff 
was  the  owner  of  the  premises  No.  1039  Walnut 
street,  in  the  City  of  Philadelphia.  That  on 
December  26,  1888,  she  executed  a  letter  of  at- 
torney to  one  William  B.  Robins  of  said  city, 
appointing  him,  '*my  true  and  lawful  attorney, 
for  me  and  in  my  name,  to  grant,  bargain  and 
sell,  in  fee  simple,  all  real  estate  owned  by  me, 
including  all  ground  rents,  on  such  terms  and 
for  such  prices  as  he  may  see  fit,  and  to  make, 
execute,  and  deliver  all  necessary  deeds  and  as- 
surances to  the  purchasers,  and  to  assign  all  poli- 
cies of  insurance  on  said  properties,  or  with  said 
ground  rents,"  which  was  duly  acknowledged 
and  recorded  May  6,  1889.  ^^^^  ^^  ]\mt  10, 
1889,  she  executed  another  letter  of  attorney 
authorizing  Mr.  Robins  to  place  a  mortgage  of 
^6,000  in  favor  of  the  Western  Saving  Fund  So- 
ciety, for  three  years  on  said  premises,  which 
was  acknowledged  and  duly  recorded  on  the 
same  day.  Accordingly  on  June  20,  1889, 
William  B.  Robins,  acting  under  the  above 
powers  of  attorney,  executed  a  mortgage  for 
^6,000  in  favor  of  the  Western  Saving  Fund, 
and  another  of  ^500,  dated  May  9,  1890,  to  the 
same  mortgagee.  Subsequently  on  December 
23,  1890,  acting  under  the  first  letter  of  attorney 
of  December  26, 1888,  he  executed  in  the  name 
of  the  plaintiff  a  bond  and  mortgage  for  ^7,500 
upon  the  premises  to  The  Foster  Home  Associa- 
tion, which  was  duly  recorded.  The  ^7,500 
received  by  William  B.  Robins  was  used  in  pay- 
ing off  the  mortgages  of  ^6,000  and  ^500, 
which  were  duly  marked  satisfied,  and  the  other 
encumbrances  on  the  property,  and  the  balance 
was  retained  for  his  own  use.  The  bill  alleged 
that  this  mortgage  of  ^7,500  was  executed  with- 
out her  knowledge  and  without  any  authority 
from  her,  and  prayed  that  the  mortgage  be  de- 
livered up  and  cancelled,  and  that  defendant  be 
restrained  from  proceeding  upon  the  bond.  The 
answer  filed  by  the  defendant  admitted  the 
plaintiff's  ownership  of  the  premises;  the  exe- 
cution of  the  letters  of  attorney,  and  of  the 
bond  and  mortgage  in  question;  averred  that 
the  authority  of  Robins  was  real  and  not  pre- 
tended, and  that  the  bond  and  mortgage  are  the 
acts  and  deeds  of  the  plaintiff;  and  claimed 
that  inasmuch  as  the  prior  mortgages  were  valid 
encumbrances,  and  the  moneys  received  upon 
Digitized  by  LjOOQIC 
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the  mortgage  of  17,500  were  appropriated  to 
pay  them,  the  defendant  was  in  any  event  en- 
titled  to  hold  the  mortgage  of  ^7,500  to  the  ex 
tent  of  such  appropriation.  The  case  was 
referred  to  A.  J.  D.  Dixon,  Esq.,  as  examiner 
and  master,  who  found  the  facts  as  set  forth 
above,  and  held  that  there  was  no  power  to 
mortgage  under  the  letter  of  attorney  from 
the  plaintiff  to  William  B.  Robins,  dated  De- 
cember 26,  1888,  and  therefore  that  the  mort- 
gages executed  by  Robins  as  attorney  for  Mrs. 
Campbell  were  not  valid  liens  upon  the  prem- 
ises; and  further,  that  the  defendant  was  not 
entitled  to  subrogation  against  the  property  of 
Mrs.  Campbell  to  the  extent  of  the  moneys  fur- 
nished and  used  in  payment  of  liens  and  charges 
thereon.  The  master  recommended  a  decree  in 
accordance  with  the  prayer  of  the  bill  directing 
that  the  bond  and  mortgage  be  cancelled,  and 
the  mortgage  be  marked  satisfied  of  record/  and 
that  an  injunction  be  issued  restraining  the  de- 
fendant from  instituting  any  proceedings  there- 
on. Exceptions  filed  to  the  report  of  the  master 
were  dismissed  by  the  Court,  and  a  decree  en- 
tered accordingly,  whereupon  the  defendant  took 
this  appeal,  assigning  for  error  the  findings  of 
law  by  the  master  given  above,  and  the  decree 
as  entered  by  the  Court. 

John  G.  Johnson^  for  appellant. 

The  power  given  to  Robins  to  sell  included  a 
power  to  mortgage. 

Lancaster  t;.  Dolan,  i  Rawle,  231. 

Zane  v.  Kennedy,  73  Pi.  182. 

Maurer's  Appeal,  86  Id.  384. 

Fidelity  Ins.  Co.  v,  Wurfflein,  15  Weskly  Noras, 

28. 
McCreary  v.  Bomberger,  31  Id.  41. 

The  distinction  contended  for  by  the  appellee, 
that  words  which,  in  a  deed  or  will,  must  be  in- 
terpreted as  conferring  a  power  to  mortgage, 
when  used  in  a  letter  of  attorney,  must  be  inter- 
preted differently,  is  not  valid. 

The  decisions  of  other  States,  that  a  power  to 
sell  contained  in  a  letter  of  attorney  gave  no  power 
to  mortgage,  are  of  no  avail,  since  these  deci 
sions  were  made  in  States  where  the  rule  of  Lan- 
caster V.  Dolan,  even  in  the  case  of  a  deed  or 
will,  was  not  conceded  to  be  correct.  In  any 
event  the  plaintiff  was  not  entitled  to  a  decree 
of  cancellation,  or  satisfaction,  of  the  mortgage 
of  ^7>5oo,  except  upon  terms  of  reimbursement 
to  the  defendant  of  its  advances  in  payment  of 
the  mortgage  for  f  6,000  and  of  the  taxes  due  by 
her. 

Manrer's  Appeal,  86  Pa.  380. 

Snelling  v,  Mclntyre,  6  Abbott  New  Cases,  469. 

Sidener  v,  Pavey,  77  Ind.  241. 

Everston  v.  Central  Bank,  33  Kan.  352. 

Hammond  v.  Barker,  61  N.  H.  53. 

Fkyne  v.  Hathaway,  3  Vt  212. 

Gans  V,  Thieme,  93  N.  Y.  225. 


Dixon  on  Subrogation,  165. 
Estate  of  Graff,  Bennett  &  Co.,  27  Weekly  Notes, 
228. 

Subrogation  is  founded  on  principles  of  equity 
and  benevolence,  and  it  may  be  decreed  where 
no  contract  or  privity  exists  between  the  par- 
ties. 

M osier's  Appeal,  56  Pa.  80. 

Cottreirs  Appeal,  23  Id.  294. 

McCormick  v,  Irwin,  35  Id.  117. 

Keener  on  Qaasi  Contracts,  388. 

2  Beach  on  Modem  Equity  Jurisprudence,  869. 

Wallace's  Estate,  59  Pa.  405. 

People*s  Nat.  Bk.  of  Charleston  v,  Epstin,  44  Fed. 
404. 
The  case  of  McCreary's  Appeal,  20  Weekly 
Notes,  547,  is  not  applicable,  as  in  that  case 
the  judgment  relieved  the  owner  of  the  property 
of  no  part  of  the  burden  imposed  upon  him. 
He  had  paid  I325  cash,  and  executed  an  out- 
standing mortgage  for  the  balance.  Here  the 
only  encumbrance  on  the  property  is  the  ^7,500 
mortgage  in  question,  and  subrogation  is  only 
asked,  if  this  encumbrance  is  declared  void. 

The  plaintiff  must  repudiate  the  payment  and 
re- establish  the  encumbrances ;  or,  if  s|ie  accepts 
the  payment,  she  binds  herself  to  make  good  the 
act  of  her  unauthorized  agent. 

K  the  decree  of  the  lower  Court  is  sustained, 
the  effect  will  be  to  enable  the  plaintiff  to  bene- 
fit by  the  fraud  of  her  agent. 

Thomas  Hart,  Jr.  {John  G.  Lamb  with 
him),  for  appellee. 

The  doctrines  of  Pennsylvania  law  upon  the 
subject  of  the  powers  of  agents  are  altogether 
opposed  to  the  proposition,  that  a  power  to  an 
agent  to  sell  and  convey  real  estate  empowers 
the  agent  to  mortgage  the  same. 

Peck  V  Harriott,  6  S.  &  Rawle,  145. 
Strohecker  v.  Fanner's  Bank,  6  Watts,  96. 
Heffeman  v,  Addams,  7  Id.  1 16. 
Devinney  v.  Reynolds,  i  W.  &  S.  328. 
Baring  'v.  Pierce,  $  Id.  548. 
Sugden  on  Powers,  255. 

The  bond  for  ^7,500,  given  under  the  power 
of  attorney  of  December  26,  1888,  was  not  good 
against  the  plaintiff.  Therefore  the  mortgage 
given  to  secure  the  same  was  also  void. 

Preshy.  Corp.  v,  Wallace,  3  Rawle,  109. 

Thomas'  Appeal,  30  Pa.  378. 

Wilson  V,  Shoenberger*s  Ex.,  31  Id.  295. 

Rice,  Trustee  v.  Southern  Pa.  I.  &  R.  Co.,  9  Fhfla. 

294. 
Lance's  Appeal,  17  Weekly  Notes,  513. 
Riddle  v.  Hall,  99  Pa.  116. 
Brigham  v.  Potter,  14  Gray,  522. 
Wearse  v.  Pierce,  24  Pick.  141. 
Hannan  v,  Hannan,  123  Mass.  441. 
Hebumf^.  Warner,  112  Id.  271. 

There  is  no  case  anywhere  which  decides  that 
an  attorney  in  fact,  with  power  to  sell  and  con- 
vey real  estate^  may  mortgage  the  same. 
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Wood  V.  Goodridge,  6  Gush.  117. 
Morris  v.  Watson,  15  Minn.  212. 

Jeffrey  v.  Harsh,  49  Mich.  31. 
fechem  on  Agency,  sees.  318,  321,  323. 
Story  on  Agency,  sec.  68. 
I  Fisher's  Law  of  Mortgages,  260. 
I  Jones  on  Mortgages,  sec.  129. 
Wharton  on  Agency,  sec.  193 
Fitch  Law  of  Real  Estate  Agency,  140. 

The  power  in  this  case  only  allowed  a  sale, 
"IN  FBK  SIMPLE,"  while  in  Pennsylvania  a  mort- 
gage is  nothing  more  than  a  bare  encumbrance. 
The  words  '*sell  in  fee  simple'*  are  restrictive  of 
any  other  kind  of  sale,  and  do  not  authorize  a 
sale  upon  condition  of  any  sort. 

P.  &  R.  R.  R.  V.  Leh.  C.  &  Nav.  Co.,  36 Pa.  204. 
Horwitz  V,  Norris,  49  Pa.  213. 
Wickersham  v.  Savage,  58  Id  365. 
Pepper's  Appeal,  21  Weekly  Notes,  388. 
Perry  on  Trusts,  sect.  783 
Jenkins  v.  Funk,  33  Fed.  Rep.  915. 
Depntron  v.  Young,  134  U.  S.  241. 

An  examination  of  the  Pennsylvania  cases 
cited  by  the  defendant  will  show  that  in  them 
there  is  no  such  restriction ;  and  further,  they 
are  to  be  distinguished,  as  in  all  of  them  the 
power  was  coupled  with  an  interest.  In  none 
was  the  principle  of  agency  involved. 

The  rule  of  these  Pennsylvania  cases  should 
not  be  extended,  for  it  has  been  disapproved  of 
in  England  and  other  States,  and  the  doctrine  is 
applicable  to  a  certain  class  of  cases  only. 

Mills  tf  Banks,  3  P.  Wms.  I. 
Ball  V.  Harris,  4  Myl.  &  C.  264. 
Haldenhy  v.  SpofTorth,  I  Beavan,  390. 
Stroughill  V,  Anstey,  I  De  G  ,  M.  &  G.  635. 
Pkge  V,  Cooper,  16  Beavan,  396. 
D^ynes  v.  Robinson,  24  Id.  86. 
M  re  Dimmock,  52  Law  Times,  N.  S. 
31  Am.  Law  Register  and  Review,  17. 
Ferry  v.  Laibel,  \l  N.  J.  Eq  566. 
Loebenthal  v.  Raleigh,  36  Id.  169. 
Hoyt  V,  Jacques,  129  Mass.  286. 
Kent  V  Morrison,  153  Id.  137. 
Hill  on  Trustees,  *475. 

1  Sugden  on  Vendors,  591. 
Sogden  on  Powers,  425. 
Chance  on  Powers,  sec.  2553. 
4  Kent's  Comm.  *I47,  *33i. 

2  Washburn  on  Real  Prop  ,  708,  PI.  5. 
I  Fisher  on  Mortgages,  285. 

I  Powell  on  Mortgages,  61. 

1  Tones  on  Mortgages,  sec.  129. 

2  Perry  on  Trusts,  sec.  768. 
i  Spence  Eq.  Juris.  369. 

I  Lew  in  on  Trusts,  426. 

'^c  tliS^^  mortgage  being  unauthorized  and 
void,  subrogation  cannot  be  allowed,  for  the  de- 
fendant had  no  more  relation  to  the  property 
than  the  veriest  stranger. 

Beach  on  Modern  Equi^  Jurisprudence,  sees.  798^ 

801,807. 
Sheldon  on  Subrogation,  sections   I,  il,  240^  24 1^ 

243. 
Evans  v,  Duncan,  4  Watts^  24. 


Homestead  Co.  v.  R.  R.  Co.,  17  Wall,  153. 

Langley  z/.  Chapin,  134  Mass.  82. 

Downer  v.  Wilson,  33  Vt.  I. 

Wilson  V.  Soper,  44  Me.  118. 

In  re  North  River  Construction  Co.,  38  N.  J.  Eq. 

433. 
Woods  V,  Gilson,  17  111.  218 
Wolflf  V.  Walter,  56  Mo.  292. 
Moody  V,  Moody,  68  Me.  155. 
VanWinkle  v.  WiUiams,  38  N.  J.  Eq.  105. 

The  cases  cited  in  Sheldon  on  Subrogation, 
section  8,  are  to  be  distinguished,  as  in  all  of 
them  some  element  of  mistake  of  fact,  or  frauds 
existed.  Here  the  only  mistake  made  was  in 
the  construction  of  the  power  of  attorney  of 
December  26,  1888. 

Bispham  on  Equity,  5th  Ed.  448. 
Everston  v.  Central  Bank,  33  Kansas,  352. 
Cockrum  v.  West,  122  Ind.  372. 
Gerdine  v.  Menage,  41  Minn.  417. 
Oury  V,  Sanders,  77  Texas,  278. 
Dutcher  v.  Hobby,  86  Ga.  198. 
Lock  wood  V,  Marsh,  3  Nevada,  138. 
Clark  V.  Churk,  58  Miss.  68. 
Brunner's  Appieal,  47  Pa.  67. 
Bank  v.  Clute,  33  Hun.  82. 

There  is  no  equity  in  the  case  to  prevent  its 
being  decided  as  one  of  purely  technical  law  j 
as  a  matter  of  fact  the  plaintiff  has  received  no 
benefit  from  the  payments  made  by  the  defend- 
ant. The  mortgage  of  |6,ooo  was  made  with- 
out any  authority  from  her,  and  the  taxes  paid 
had  already  been  charged  against  other  moneys 
of  hers  in  the  hands  of  her  attorney. 

This  case  is  entirely  governed  by 

McCleary's  Appeal,  20  Weekly  Notes,  547. 

October  i,  1894.  Green,  J.  After  a  labor- 
ious  study  of  this  case,  and  a  most  serious  con* 
sideration  of  the  elaborate  and  exhaustive  argu- 
ments of  the  learned  counsel  on  both  sides,  we 
are  constrained  to  say  that  we  think  the  case  was 
correctly  decided  in  the  Court  below.  On  the 
question  whether  the  letter  of  attorney  from  the 
plaintiff  to  her  attorney  in  fact,  Robins,  dated 
December  26,  1888,  is  to  be  construed  as  con* 
ferring  a  power  to  mortgage  the  premises  in 
question,  we  are  quite  clear  as  to  the  correctness 
of  the  decision  made  both  by  the  master  and 
the  Court  below.  It  is  true  the  precise  question 
does  not  seem  to  have  been  before  us  heretofore, 
but  we  are  convinced  that  the  considerations 
which  prevailed  in  Lancaster  v,  Dolan  and  its 
train  of  cases,  resulting  in  the  declaration  that  a 
power  to  sell  land  includes  a  power  to  mortgage, 
are  entirely  inapplicable  in  the  interpretation  of 
a  mere  letter  of  attorney  with  a  naked  authority 
to  sell  uncoupled  with  any  interest  in  the  land 
or  the  fund* 

The  instrument  now  in  question  was  essen- 
tially of  this  latter  class.  So  far  as  this  matter 
is  concerned  it  is  in  the  following  words,  'jDo 
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make,  constitute,  and  appoint  William  B. 
Robins,  of  said  city,  attorney-at-law,  my  true 
and  lawful  attorney  for  me  and  in  my  name,  to 
grant,  bargain,  and  sell  in  fee  simple  all  real  es- 
tate owned  by  me,  including  all  ground  rents,  on 
such  terms  and  for  such  prices  as  he  may  see  fit, 
and  to  make,  execute  and  deliver  all  necessary 
deeds  and  assurances  to  the  purchasers,  and  to 
assign  all  policies  of  insurance  on  said  properties 
or  with  said  ground  rents." 

It  cannot  be  questioned  that  this  is  but  an  or 
dinary  letter  of  attorney  to  sell  real  estate  in  fee 
simple.  It  is  nothing  but  a  naked  authority  to 
sell  and  make  deeds  to  the  purchasers,  without 
any  interest  whatever  in  the  proceeds,  without 
any  power  to  invest  the  same,  or  to  exercise  any 
kind  of  control  over  them.  There  was  no  power 
to  raise  money  for  any  trust,  or  to  pay  debts  or 
charges,  or  to  provide  a  fund  for  any  charitable 
or  other  purpose,  or  for  the  support  of  any  third 
person.  In  short,  there  was  no  power  of  any 
kind  whatever  to  do  more  than  simply  to  sell  the 
property  and  to  make  deeds  to  the  purchasers. 

Under  this  narrow,  specially  defined  and 
closely  limited  authority,  the  agent  executed  a 
bond  in  the  name  of  his  principal  for  the  pay- 
ment of  17,500,  and  to  secure  the  payment  of  the 
bond,  he  executed  a  mortgage  of  her  real  estate, 
also  in  her  name,  and  thereby  made  her  a  debtor 
in  a  large  sum,  when  his  only  authority  to  act 
for  her  was  to  sell  her  real  estatie  and  bring  her 
the  proceeds.  Instead  of  being  the  seller  of  real 
estate  in  the  enjoyment  of  the  fruits  of  the  sale, 
she  was  converted  into  a  debtor  with  all  the 
duties  and  obligations  which  that  relation  im- 
plies. We  do  not  know  of  any  doctrine  in  the 
law  of  principal  and  agent  which  will  permit 
such  a  result  to  be  accomplished  in  such  a 
mode.  The  books  abound  with  endless  deci- 
sions which  are  in  utter  hostility  with  such  a 
transaction  as  a  valid  act. 

Being  a  debtor,  the  plaintiff  would  be  sub- 
ject to  an  obligation  to  pay,  not  only  the  princi- 
pal sum  of  17,500,  but  also  annual  sums  of  in- 
terest. For  failure  in  her  payments  she  would 
become  personally  liable  for  the  moneys  due, 
and  be  subject  to  a  general  judgment  which 
would  be  a  lien  upon  all  her  real  estate,  and 
upon  which  process  of  execution  might  issue  and 
be  levied  upon  her  personal  property.  In  point 
of  fact,  a  warrant  of  attorney  for  the  entering  of 
judgment  against  her  for  the  debt,  was  contained 
in  the  bond  executed  in  her  name  by  her  attor- 
ney,  under  an  authority  which  gave  him  only  a 
bare  right  to  sell  her  lands.  It  is  not  credible 
that  the  citizen  can  be  held  subject  to  such  con- 
sequences, so  entirely  inconsistent,  unexpected 
and  hostile  to  his  express  intent,  in  an  instrument 
of  such  a  character.  Whatever  else  may  be  said 
of  such  a  paper,  it  must  be  conceded  that  in  its 


terms,  and  in  its  legal'  substance,  it  is  a  plain, 
simple  letter  of  attorney  establishing  the  relation 
of  principal  and  agent  between  the  parties  to  it. 
It  must  therefore  be  regarded  as  subject  to  the 
rules  and  requirements  of  that  branch  of  the  law 
in  any  event,  and  if  these  will  not  permit  it  to 
be  used  for  an  ulterior  purpose  such  as  is  claimed 
in  the  present  case,  then  it  cannot  be  so  used. 

Regarded  simply  as  a  letter  of  attorney  estab- 
lishing an  agency,  the  law  concerning  it  is  very 
clear.  Thus  in  Devinney  v.  Rejmolds,  i  W.  & 
S.  328,  Mr.  Justice  Rogers,  delivering  the 
opinion,  said  ''An  agent  constituted  for  a  par- 
ticular purpose  and  under  a  limited  power  can- 
not bind  his  principal  if  he  exceeds  his  power. 
A  special  power  must  be  strictly  pursued,  and 
whoever  deals  with  an  agent  constituted  for  a 
special  purpose  deals  at  his  peril  when  the  agent 
passes  the  precise  limits  of  his  power."  This 
was  said  of  a  deed  made  by  an  attorney  in  fact 
who  was  authorized  to  convey  a  tract  of  land 
after  he  had  redeemed  it,  and  he  conveyed  it 
without  redemption,  and  it  was  held  the  pur- 
chaser took  no  title. 

In  Story  on  Agency  (Ed.  1882),  sec.  68,  the 
author  says,  ''Indeed  formal  instruments  of  this 
sort  (letters of  attorney),  are  ordinarily  subjected 
to  a  strict  interpretation,  and  the  authority  is 
never  extended  beyond  that  which  is  given  in 
terms,  or  which  is  necessary  arid  proper  for 
carrying  the  authority  so  given  into  full  effect. 
Thus  a  power  of  attorney  to  sell,  assign,  and 
transfer  stock  will  not  include  a  power  to  pledge 
it  for  the  agent's  own  debt."  i  Jones  on  Mort- 
gages, sec.  129.  A  mortgage  executed  under  a 
power  of  attorney,  authorizing  an  attorney  to 
sell  and  convey  only  is  void.  Said  Mr.  Justice 
CooLEV  in  Jeffrey  v.  Hursh,  49  Mich.  31,  "J. 
M.  Hursh  had  power  to  sell  the  land  but  not  to 
mortgage  it.  The  power  is  not  to  be  extended 
by  construction.  The  principal  determines  for 
himself  what  authority  he  will  confer  upon  his 
agent,  and  there  can  be  no  implication  from  his 
authorizing  a  sale  of  his  lands  that  he  intends 
that  his  agent  may  at  discretion  charge  him  with 
the  responsibilities  and  duties  of  a  mortgage. 
Wood  V.  Goodridge,  6  Gush.  117  ;  Albany  Fire 
Ins.  Go.  V.  Bay,  4  N.  Y.  9 ;  Ferry  v,  Laible,  31 
N.  J.  Eq.  566;  Kinney  v,  Matthews,  69  Mo. 
520 ;  Patapsco  Co.  v.  Morrison,  2  Woods,  395 ; 
Deva.  V.  Robinson,  24  Beav.  86." 

Deputron  v.  Young,  134  U.  S.  241.  In  the 
case  of  a  naked  power,  not  coupled  with  an  in- 
terest, every  prerequisite  to  the  exercise  of  that 
power  should  precede  it.  A  power  to  make  and 
execute  deeds  to  convey  real  estate,  as  the  same 
may  be  sold  to  purchasers  in  tracts  by  a  third 
party,  is  a  naked  power  to  convey  as  sales  may 
be  made,  and  a  deed  made  otherwise  is  a  fraud 
upon  the  power. 
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Morris  v,  Watson,  15  Minn.  212.  As  a  gen- 
eral rule  a  power  to  sell  and  convey  real  estate, 
does  not  confer  a  power  to  mortgage,  and  a 
mortgage  executed  under  a  power  of  attorney  to 
sell  and  convey  is  void.  The  Court  said,  **The 
power  of  attorney  in  this  case  by  Mary  C.  Har- 
gin  to  Charles  S.  Hargin  is  a  power  to  sell  and 
convey  only ;  therefore  the  mortgage  executed 
by  Charles  S.  Hargin  to  Moses  Sherbrome  under 
this  power  of  attorney  is  void.'*' 

In  the  case  of  Wood  v.  Goodridge,  6  Cush. 
117,  a  power  of  attorney  authorized  the  attorney 
in  the  name  and  for  the  benefit  of  the  principal, 
to  buy  and  sell  real  and  personal  property,  and 
to  execute  and  deliver  deeds,  to  transfer  the 
same,  to  move  and  institute  all  necessary  suits 
for  the  recovery  and  collection  of  his  demands. 
....  Especially  to  carry  on  his  saw  mill  and 
buy  and  sell  logs  and  lumber  ....  and  in  gen- 
eral to  make  such  contracts  for  the  profitable 
improvement  and  use  of  such  property  and  other 
means  as  he  possessed  for  the  enlargement  of  his 
estate.  The  attorney  made  a  mortgage  and  note 
for  a  $um  of  money,  and  the  question  of  his 
power  to  make  them  arose  and  was  decided. 
The  Court  said,  "Levi  Goodridge,  who  made  the 
mortgage  and  note,  had  no  authority  under  his 
power  of  attorney  from  Benjamin  Goodridge  to 
do  these  acts,  so  that  the  mortgage  and  note  are 
both  invalid  and  without  any  legal  effect.  In 
accordance  with  the  general  and  well  settled 
principles  of  law,  the  power  of  attorney  to  Levi 
must  be  so  interpreted  as  not  to  extend  the 
authority  given  to  him  beyond  that  which  is 
given  in  terms,  or  which  is  necessary  and  proper 
for  carrying  the  authority  expressly  given  into 
full  effect.  Now  the  power  of  attorney  in  this 
case  very  clearly  did  not  in  terms  give  to  Levi 
authority  to  mortgage  the  real  estate  of  his  prin- 
cipal ;  still  less  does  it  in  terms,  give  him  the 
power  to  borrow  money  and  to  bind  his  principal 
by  a  promissory  note.  ...  In  the  absence  of 
all  evidence  that  the  money  was  in  fact  obtained 
for  the  principal  or  that  it  was  necessary  for  the 
execution  of  the  authority  given,  there  being  no 
express  authority  to  make  a  mortgage  or  nego- 
tiable note,  there  is  an  entire  failure  to  show  that 
Levi  had  any  authority  to  make  the  note  and 
mortgage,  and  the  title  of  the  plaintiff  being  de- 
rived under  that  mortgage  wholly  fails."  It  is 
not  nece&ary  to  quote  further  authorities  for  a 
proposition  so  plain  in  its  character,  and  not 
opposed  by  any  contrary  decisions.  As  we  have 
already  said,  the  cases  of  Lancaster  v,  Dolan, 
and  those  that  follow  it,  are  not  pertinent  to  the 
discussion  because  they  depend  upon  different 
principles,  and  upon  facts  which  have  no  exist- 
ence here.  We  are  therefore  brought  to  the 
consideration  of  the  remaining  question  whether 
the  appellant  is  entitled  to  subrogation  to  the 


$6,000  prior  njortgage  which  was  paid  off  with 
the  proceeds  of  the  mortgage  in  suit. 

Upon  that  subject  it  is  to  be  observed  that  the 
payment  of  the  prior  mortgage  was  the  act  of  a 
mere  volunteer.  The  plaintiff  was  not  consulted 
about  it  and  had  no  knowledge  of  it.  There 
was  no  privity  of  any  kind  between  the  plaintiff 
and  the  defendant,  and  the  latter  was  under  no 
compulsion  to  make  the  payment  for  the  protec- 
tion of  its  interests.  The  payment  was  doubt- 
less made  so  as  to  make  its  mortgage  a  first  in- 
stead of  a  second  mortgage.  But  that  consider- 
ation would  give  no  right  of  subrogation  to  the 
holder  of  the  second  mortgage.  It  seems  to  us 
that  the  case  of  McCleary's  Appeal,  20  Weekly 
Notes,  547,  covers  every  aspect  of  this.  There 
the  first  mortgage  was  an  undoubtedly  valid  lien 
upon  the  property  for  ^925.  The  second  mort- 
gage was  a  forgery,  and  the  holder,  as  here, 
desiring  to  have  the  first  lien  extinguished 
paid  ^600  of  the  mortgage  money,  1 1,400  to 
the  agent  of  the  owner  of  the  property,  who 
with  ^325  furnished  by  the  owner,  paid  the  I925 
due  on  the  first  mortgage,  had  it  satisfied,  and 
surrendered  the  bond  and  the  mortgage  to  the 
owner.  When  the  forgery  was  discovered,  the 
holder  of  the  second  mortgage  filed  a  bill  pray- 
ing a  cancellation  of  the  entry  of  satisfaction, 
and  subrogation.  Both  the  Court  below  and 
this  Court  held  that  this  could  not  be  done  and 
dismissed  the  bill  upon  the  express  ground  that> 
although  the  first  mortgage  was  an  unques- 
tioned lien,  and  the  money  to  the  extent  of 
$600  was  paid  by  the  holder  of  the  second 
mortgage,  he  was  a  mere  volunteer  in  making 
such  payment  and  was  not  entitled  to  subroga- 
tion. 

The  same  doctrine  was  enforced  in  the  case  of 
Webster  and  Goldsmith's  Appeal,  86  Pa.  409, 
the  syllabus  of  which  is  as  follows,  viz  :  While 
subrogation  is  founded  on  principles  of  equity 
and  benevolence,  and  may  be  decreed  where  no 
contract  exists,  yet  it  will  not  be  decreed  in 
favor  of  a  mere  volunteer,  who  without  any 
duty,  moral  or  otherwise,  pays  the  debt  of  an- 
other. It  will  not  arise  in  favor  of  a  stranger, 
but  only  in  favor  of  a  party  who  on  some  sort  of 
compulsion  discharges  a  demand  against  a  com- 
mon debtor.  There  the  maker  of  a  promissory 
note  for  I700  gave  a  judgment  for  that  amount 
to  his  endorser  to  protect  him  against  liability  on 
his  endorsement.  Afterwards,  at  the  maturity  of 
the  note,  another  person  consented  to  endorse  a 
new  note  to  take  up  the  first  one  upon  the  ex- 
press assurance  of  the  maker,  that  the  judgment 
should  be  assigned  to  the  second  endorser  for 
his  protection  against  liability  for  the  same  debt. 
The  judgment  was  assigned  shortly  after  to  the 
second  endorser,  who  was  ultimately  obliged  to 
pay  the  note.  The  property  of  the  maker  being 
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sold  upon  execution  process,  the  holder  of  the 
assigned  judgment  claimed  a  share  in  the  distri- 
bution of  the  proceeds  as  against  judgments  ob- 
tained subsequently  to  the  assigned  judgment. 
Priority  in  the  distribution  was  allowed  to  the 
assigned  judgment  in  the  Court  below,  but  this 
Court  reversed  the  decree,  holding  that  the  sec- 
ond endorser  was  a  mere  volunteer,  and  that  as 
the  first  judgment  had  served  its  purpose  of  pro- 
tecting the  first  endorser,  it  could  not  be  used  to 
protect  the  second  endorser  although  assigned  to 
him  for  that  purpose  by  the  first  endorser  as  a 
condition  of  the  second  endorsement.  While 
we  decided  that  if  the  judgment .  had  been  held 
by  the  bank  which  discounted  the  note,  as  apart 
of  their  security,  subrogatioi^  would  have  been 
granted,  even  against  intervening  judgment 
creditors,  we  held  also,  that  it  could  not  be 
granted  to  one  who  came  in  as  the  endorser  of  a 
new  note  given  to  take  up  the  first  note,  because 
he  was  a  stranger  to  the  first  contract,  and  was  to 
be  regarded  as  a  mere  volunteer.  Woodward, 
J.,  said,  ''While  subrogation  is  founded  on  prin- 
ciples of  equity  and  benevolence,  and  may  be 
decreed  where  no  contract  exists,  yet  it  will  not 
be  decreed  in  favor  of  a  mere  volunteer,  who 
without  any  duty,  moral  or  otherwise,  pays  the 
debt  of  another :  Hoover  v.  Epler,  2  P.  F. 
Smith,  522.  It  will  not  arise  in  favor  of  a 
stranger  but  only  in  favor  of  a  party,  who  on 
some  sort  of  compulsion  discharges  a  demand 
against  a  common  debtor:  Hosier's  Appeal,  6 
P.  F.  Smith,  76."  .  .  .  .  "There  was  no  privity 
of  interest,  and  no  contract  relation  between 
Bauer  and  Banker.  Bauer  could  create  no  duty 
to  himself  by  a  volunteered  intervention  for 
Banker's  relief.  He  became  Adam's  endorser 
without  being  under  any  legal  or  moral  compul- 
sion, and  he  had  no  existing  interest,  ascertained 
or  contingent,  to  protect.  He  has  no  equity  to 
entitle  him  to  subrogation." 

So  here  the  payment  of  the  |6,ooo  due  under 
the  first  mortgage  was  not  made  under  any  com- 
pulsion, or  for  the  protection  of  any  rights  or 
interests  previously  acquired.  The  defendant 
simply  loaned  the  money,  and,  in  order  to  re- 
move a  prior  lien,  paid  it  off  without  the  knowl- 
edge or  consent  of  the  plaintiff.  If  a  right  of 
subrogation  is  acquired  in  such  a  state  of  facts  we 
see  no  reason  why  it  may  not  exist  in  every  case 
of  officious  payment  of  the  debt  of  another. 
Yet  it  is  perfectly  clear  under  all  the  authorities 
that  such  payments  do  not  give  any  right  of  sub- 
rogation to  the  debt  discharged. 

In  Beach  on  Modem  Equity  Jurisprudence, 
section  801,  the  writer  says,  •'But  one  who  is 
only  a  volunteer  cannot  invoke  the  aid  of  subro- 
gation, for  such  a  person  can  establish  no  equity. 
He  must  have  paid  upon  request  or  as  surety,  or 
under  some  compulsion  made  necessary  by  the 


adequate  protection  of  his  own  right.  In  such 
a  case  instead  of  creating  any  right  of  subroga- 
tion, the  payment  operates  as  the  absolute  dis- 
charge of  the  debt  so  paid.  Thus  one  who  dis- 
charges an  encumbrance  upon  property  which  he 
has  no  interest  in  having  relieved,  is  not  thereby 
subrogated  to  the  rights  of  the  holder  of  the  en- 
cumbrance ;  and  the  loaning  of  money  to  dis- 
charge a  lien  does  not  subrogate  the  lender  to 
the  rights  of  the  lien  holder." 

Sheldon  in  his  work  on  Subrogation,  sec.  240, 
says,  "The  doctrine  of  subrogation  is  not  ap- 
plied for  the  mere  stranger  or  volunteer  who  has 
paid  the  debt  of  another  without  any  assignment 
or  agreement  for  subrogation,  being  under  no 
legal  obhgation  to  make  the  payment,  and  not 
being  compelled  to  do  so  for  the  preservation  of 
any  rights  or  property  of  his  own." 

There  can  be  no  question  of  the  soundness  of 
the  foregoing  propositions,  and  where  the  bcXs 
are  such  as  to  make  them  applicable  they  are 
controlling.  We  think,  for  reasons  already 
stated,  they  are  directly  applicable  to  the  un- 
doubted facts  of  the  present  case.  It  is  not 
practicable  within  the  proper  limits  of  a  judicial 
opinion  to  engage  in  a  critical  review  of  the 
numerous  decisions  cited  in  the  arguments  of 
counsel  on  both  sides.  A  great  many  of  them 
furnish  their  own  answer  when  the  facts  which 
distinguished  them  are  duly  noted  and  considered. 
Others  which  are  apparently  in  point  are  affected 
by  the  presence  of  exceptional  circumstances 
which  authorize  the  introduction  of  different 
principles  with  a  controlling  effect.  But  a  minute 
and  patient  attention  to,  and  consideration  of, 
the  very  able  and  exhaustive  argument  for  the 
appellant  has  failed  to  convince  us  of  any  error 
in  the  treatment  of  the  case  by  the  learned  mas- 
ter and  the  Court  below,  and  substantially  for 
the  reasons  stated  by  them  we  think  the  decree 
should  be  affirmed. 

Decree  affirmed  and  appeal  dismissed  at  the 
cost  of  the  appellants.  s.  h.  t. 


July  '94,  131.  May  14,  18^ 

Stauffer  v.  The  Penn  Mutual  Fire  Ins. 
Assoc,  of  Lancaster  Co.»  Pa. 

Insurance  Law — Insurance  Policies — ConM- 
tions  in — As  to  additional  Insurance — How 
complied  with — Acts  of  the  company  approv- 
ing the  same — Estoppel, 

A  policy  of  fire  insurance  issued  to  S.  provided  that 
the  insurance  should  cease,  if  additional  insurance  were 
obtained  in  another  company,  unless  notification  thereof 
was  given,  and  the  additional  insurance  allowed  and  ap- 
proved at  a  regular  meeting  of  the  Board  of  Directors  of 
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the  companj  issuing  the  policy.  It  further  provided, 
that  a  compliance  with  the  terms  of  the  policy  should 
not  be  considered  waived  unless  the  waiver  was  in  writ 
ing  and  signed  by  the  president  or  secretary.  At  the 
time  the  policy  issued,  there  was  no  other  insurance 
on  the  property,  and  S.  so  stated  in  his  application,  but 
he  at  that  time  told  the  director  of  the  company  hav- 
ing the  matter  in  charge  that  he  wished  to  procure  further 
insurance  Subsequently  he  did  so,  and  notified  one  of 
the  directors,  who  told  him  that  it  was  all  right  and  he 
could  have  the  matter  attended  to  when  it  was  convenient 
to  come  to  the  office.  Some  months  later  he  went  there 
at  a  regular  meeting  of  the  Board  of  Directors.  Although 
he  did  not  know  the  fact,  the  meeting  had  already  ad- 
journed, but  one- half  of  the  Board  of  Directors  were  still 
present. 

S.  gave  his  policy  to  the  director  with  whom  *  he  had 
ahready  had  communication,  who  showed  it  to  the  presi- 
dent, who  said  he  knew  all  about  it,  and  instructed  the 
director  to  write  the  necessary  consent  upon  the  policy. 
Thb  was  done  by  striking  out  the  word  "no"  in  the  an- 
swer as  to  further  insurance  in  the  application,  and  in- 
serting the  amount  of  additional  insurance  and  the  name 
of  the  company  issuing  it.  The  policy  was  then  shown 
to  the  president,  who  approved  it,  and  was  handed  back 
to  S.  Shortly  after  the  property  was  toUlly  destroyed  by 
fire.  The  company  refused  to  pay  the  insurance  on  the 
Alleged  ground  that  S.  had  not  complied  with  the  terms 
of  the  policy  as  to  additional  insurance.  S.  then  brought 
suit: 

Heldt  that  the  company  was  estopped  by  the  acts  and 
declarations  of  its  officers  from  denying  its  approval  of 
the  additional  insurance,  and  that  S.  ^9,%  entitled  to  re- 
cover his  insurance. 

Appeal  of  The  Penn  Mutual  Fire  Insurance 
Association  of  Lancaster  County,  Pa.,  defen- 
dant, from  the  judgment  of  the  Common  Pleas 
of  Lancaster  County,  in  an  action  of  assumpsit 
brought  by  John  H.  Stauffer  against  said  defen- 
dant  company,  to  recover  upon  a  policy  of  fire 
insurance. 

Upon  the  trial  before  Livingston,  P.  J.,  the 
following  facts  appeared : — 

The  plaintiff,  on  August  27,  1887,  applied 
for  membership  in  The  Penn  Mutual  Fire  Insur- 
ance Association,  and  for  insurance  upon  cer- 
tain property,  stating  in  his  'application  that  at 
the  time  there  was  no  other  insurance  upon  the 
property.  On  September  3,  1887,  a  policy  was 
issued  to  him,  insuring  the  property  for  twenty- 
eight  hundred  dollars.  In  the  conditions  of  in- 
surance as  printed  on  the  policy,  it  was  stipu- 
lated that,  "  This  association  shall  not  be  liable 
for  any  loss  or  damage  caused  by,  etc. ,  .  .  .  . 
nor  for  loss  if  there  is  other  prior  or  subsequent 
insurance,  without  the  written  consent  of  this 
association."  The  policy  also  contained  the  fol- 
lowing provisions : 

"Any  misrepresentation  or  concealment,  fraud 
or  false  swearing,  shall  cause  a  forfeiture  of  all 
claims  on  the  association,  and  shall  be  a  full 
bar  to  all  remedies  against  this  association  under 
this  policy.  And  said  association  shall  in  no  case 
be  deemed  to  have  waived  a  full,  literal  and 
strict  compliance  with,  and  performance  of  each 


and  every  of  the  terms,  provisions,  conditions 
and  stipulations  in  this  policy  contained  and 
hereunto  annexed,  to  be  performed  and  ob- 
served by  and  on  the  part  of  the  insured  and 
every  person  claiming  by,  through  or  under 
them,  unless  such  waiver  be  express  and  mani- 
fested in  writing,  under  the  signature  of  the 
president  or  secretary  of  said  association. 

"  The  insurance  under  this  policy  shall  cease 
at  and  from  the  time  the  property  hereby  insured 
shall  be  levied  on  or  taken  into  possession  or 
custody  under  any  proceedings  in  law  or  equity, 
or  is  assigned  or  transferred,  or  is  insured  in  an- 
other company. 

"This  association  may  insure  property  al- 
ready insured  in  another  company.  And  a 
member  of  this  association  may  place  additional 
insurance  in  another  company  on  property  al- 
ready insured  in  this  association.  Provided, 
that  in  either  case  there  must  be  an  application 
made  to  this  association,  which  application  shall 
contain,  in  addition  to  what  is  otherwise  re- 
quired, a  full  and  correct  statement  of  all  the 
facts  appertaining  to  such  additional  insurance 
in  such  other  company,  whether  already  made 
or  intended  to  be  made.  And  same  must  be  al- 
lowed and  approved  at  a  regular  meeting  of  the 
Board  of  Directors :  otherwise  this  association 
shall  not  be  held  liable.  And  in  case  of  loss, 
where  there  is  an  insurance  in  another  company, 
this  association  shall  be  liable  only  for  its  pro- 
portional share  of  such  loss  insured  by  this  as- 
sociation ;  same  to  be  adjusted  and  paid  as  pro- 
vided for  by  the  conditions  and  by-laws  in  other 
cases." 

Subsequently  on  May  8,  1888,  the  plaintiflF 
obtained  a  further  insurance  of  two  thousand 
dollars  in  the  Manheim  Borough  Insurance 
Company.  It  appeared  that  at  the  time  the  first 
policy  was  issued,  the  insured  told  the  secretary 
of  the  company,  I.  G.  Erb,  who  was  also  a  di- 
rector, that  he  intended  to  procure  additional 
insurance,  and  that  as  soon  as  it  was  procured 
he  notified  Erb  of  the  fact,  and  was  told  that  it 
was  "all  right,"  and  that  he  should  meet  the  di- 
rectors at  their  regular  meeting  and  have  it 
fixed. 

Subsequently,  on  notice  from  Mr.  Zortman, 
who  had  taken  the  place  of  Mr.  Erb  as  director, 
he  went  to  the  office  of  the  company  at  a  time 
fixed  for  a  meeting  of  the  Board  of  Directors. 
The  meeting  of  the  board  had  already  ad- 
journed, and  three  only  of  the  six  directors 
were  present,  but  of  this  he  had  no  knowledge. 
He  there  produced  his  policy,  and  the  president, 
Jacob  Hershey,  said  that  he  knew  all  about  it, 
and  directed  Mr.  Zortman  to  fix  it,  which  was 
done  by  altering  the  answer  to  the  question  in 
the  original  application,  "  Is  there  other  insur- 
ance on  this  property?"  from  "None  other," 
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to  "  Yes,  there  is  in  Manheim  Borough  Com- 
pany, |2,ooo."  The  policy  was  then  shown  to 
the  president,  who  approved  it,  and  it  was 
handed  back  to  plaintiff. 

Shortly  after  the  property  insured  was  burned 
down,  and  The  Penn  Mutual  Fire  Insurance 
Company  refusing  to  pay  the  insurance  money, 
the  insured  brought  suit  against  them. 

The  defendant  submitted,  inter  alia,  the  fol- 
lowing points: — 

1.  It  being  the  fact  that  after  procuring  in- 
surance on  his  warehouse  with  the  corporation 
defendant,  the  plaintiff  subsequently  procured 
additional  insurance  to  the  amount  of  two  thou- 
sand dollars  ($2,000)  on  the  same  premises  with 
the  Manheim  Mutual  Fire  Insurance  Company, 
and  without  the  written  consent  of  the  corpora- 
tion defendant,  as  required  by  the  conditions  of 
the  policy  on  which  suit  is  brought,  the  verdict 
must  be  for  the  defendant. 

2.  As  the  evidence  shows  that  no  applica- 
tion was  made  by  the  plaintiff  to  the  corpora- 
tion defendant  for  permission  to  procure  addi- 
tional insurance  in  the  Manheim  Mutual  Fire 
Insurance  Company  on  the  premises  insured  by 
the  corporation  defendant,  and  as  no  such  appli- 
cation was  allowed  and  approved  at  a  regular 
meeting  of  the  Board  of  Directors  of  the  corpo- 
ration defendant,  as  required  by  its  By-laws,  the 
plaintiff  cannot  recover  in  this  action,  and  the 
verdict  must  be  for  the  defendant. 

3.  The  plaintiff  having  procured  additional 
insurance  of  two. thousand  dollars  ($2,000)  with 
the  Manheim  Mutual  Fire  Insurance  Company 
upon  the  premises  insured  with  the  corporation 
defendant,  and  after  the  issuing  of  its  policy, 
and  without  the  written  consent  of  the  corpora- 
tion defendant,  as  required  by  the  conditions  of 
insurance  in  the  policy,  and  having  made  no  ap- 
plication to  the  corporation  defendant  for  per- 
mission to  make  such  additional  insurance,  and 
such  application  not  having  been  allowed  and 
approved  at  a  regular  meeting  of  the  Board  of 
Directors  of  the  corporation  defendant,  without 
which  the  By-laws  provide  that  the  corporation 
defendant  shall  not  be  held  liable,  and  as  the 
conditions  of  insurance  in  the  policy  provide 
that  the  corporation  defendant  shall  in  no  case 
be  deemed  to  have  waived  a  full,  literal  and 
strict  compliance  with  and  performance  of  each 
and  every  of  the  terms,  provisions,  conditions 
and  stipulations  in  the  policy  contained  and 
thereto  annexed  to  be  performed  and  observed  by 
and  on  the  part  of  the  insured  and  every  person 
claiming  by,  through  or  under  them,  unless  such 
waiver  be  express  and  manifested  in  writing  un- 
der the  signature  of  the  president  or  secretary  of 
said  association,  and  as  no  waiver,  in  writing,  of 
any  of  the  terms,  provisions,  conditions  and 
stipulations  contained  in  or  annexed  to  the  pol- 


icy in  suit  and  signed  by  either  the  president  or 
secretary  of  the  corporation  defendant  was  given 
in  evidence  or  shown  to  exist,  the  plaintiff  can- 
not recover,  and  the  verdict  must  be  for  the  de- 
fendant. 

The  Court  answered  these  points  separately, 
but  in  identical  language,  as  follows : 

' « This  would  be  true  provided  there  was  no 
waiver  or  estoppel  by  the  action  of  the  company 
through  or  by  its  proper  officers,  after  the  issu- 
ing of  the  Manheim  policy  and  before  the  fire. 
If,  however,  the  jury  find  from  the  whole  evi- 
dence (which  is  somewhat  contradicting  upon 
these  points)  that  Stauffer,  the  plaintiff,  as  he 
swears  he  did,  told  Mr.  Zortman,  a  director  0 
the  company  defendant,  after  the  policy  issued 
that  he  had  additional  insurance;  that  Zortman 
said  it  would  be  all  right ;  that  he  (Stauffer 
should  meet  them  at  a  directors'  meeting ;  that 
they  could  not  fix  it  at  Lititz ;  that  he  afterwards 
met  them  at  their  office  on  a  day  of  the  regular 
meeting  of  the  board,  Mr.  Zortman  being  pres- 
ent with  the  president  and  other  members  of  the 
Board  of  Directors;  that  Mr.  Zortman  there 
said  to  him :  'You  have  come  up  to  have  that 
policy  fixed  ;*  that  Stauffer  said  to  him  *  Yes,' and 
gave  him  the  policy ;  that  Zortman  took  it  and 
went  with  it  to  Mr.  Hershey,  the  president,  in 
the  front  office,  and  told  him  what  was  to  be 
done ;  that  Hershey,  the  president,  said  that  he 
(Zortman)  should^  it,  insert  the  $2,000  ;  that 
he  knew  all  about  it ;  that  Zortman  then  went 
and  erased  the  word  no  on  the  line  of  answers 
to  questions  to  be  asked  by  applicants,  and  wrote 
in  'Yes,  there  is  in  Manheim  Borough  Company 
$2,000,'  as  it  now  appears  there,  then  took  it 
and  showed  it  to  Hershey  after  he  had  inserted 
it,  and  Mr.  Hershey  (the  president),  said,  'That 
is  all  right;*  that  Stauffer  then  took  his  policy 
and  left ;  that  after  the  fire  he  notified  Zortman 
of  it ;  that  the  president  came  and  viewed  the 
ruins  and  said  it  was  a  total  wreck ;  that  he  said 
to  Stauffer,  *Don*t  be  worried,  we'll  pay  you  all 
we  have  insured,  but  you  may  have  trouble  with 
the  Manheim  Company,  they  are  not  so  well 
fixed ;'  and  that  on  another  occasion  told  him 
that  the  company  would  pay  him  $2,000,  but 
would  not  pay  the  whole  amount.  This 
conduct  on  the  part  of  this  association  and  its 
officers  would  amount  to  sufficient  evidence  of 
waiver  by  estoppel  and  entitle  the  plaintiff  to  re- 
cover the  amount  of  the  insurance  with  interest." 
(First,  second  and  third  assignments  of  error.) 

4.  There  is  no  evidence  of  assent  by  the  cor- 
poration defendant  to  the  procuring  of  addi- 
tional insurance  by  the  plaintiff,  as  required  by 
the  policy  in  suit,  and  no  evidence  of  any 
waiver  on  its  part,  as  required  by  the  policy. 
Answer.  This  point  is  refused.  (Fourth  assign* 
ment  of  error.) 
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The  Court  charged  the  jury,  inter  alia^  ds 
follows : — 

"If  you  find  from  the  whole  evidence 
(which  is  sometimes  contradictory  upon  these 
points)  that  Mr.  StaufFer,  the  plaintiff,  as  he 
swears  h^  did,  told  Mr.  Zortman,  a  director  of 
the  company,  defendant,  after  the  policy  issued 
(Manheim),  that  he  had  additional  insurance; 
that  Mr.  Zortman  said  it  would  be  all  right;  that 
he  (Stauffer)  should  meet  them  at  a  directors' 
meeting ;  that  they  could  not  fix  it  at  Lititz ; 
that  he  afterwards  met  them  at  their  office  on  a 
regular  day  of  meeting  of  the  directors,  Mr. 
Zortman  being  present  with  the  president,  Mr. 
Hershey,  and  other  members  of  the  Board  of 
Directors  of  the  association  defendant;  that 
Mr.  Zortman  there  said  to  him  you  have 
come  up  to  have  that  policy  fixed  \  that  Stauffer 
said  to  him  yes,  and  gave  him  the  policy ;  that 
Zortman  took  it  and  went  with  it  to  Mr.  Her- 
shey, the  president,  in  the  front  office,  and  told 
him  what  was  to  be  done;  that  Hershey,  the 
president,  then  said  that  he,  Zortman,  should  fix 
it,  insert  ^2,000;  that  he  knew  all  about  it;  that 
Zortman  then  went  and  erased  the  word  no  or 
none  on  the  line  of  the  answers  to  questions  to 
be  asked  by  applicants,  and  wrote  in.  Yes,  there 
is  in  Manheim  Borough  Company  ^2,000,  as  it 
now  appears. 

'*  That  he  then  took  it  and  showed  it  to  Her- 
shey, the  president,  after  he  had  so  erased  and 
inserted  the  ^2,000,  that  Hershey  said  that  is 
all  right,  that  he  then  gave  the  policy  to  Mr. 
Stauffer,  who  then  took  his  policy  and  left.  That 
as  Hershey,  the  president,  says,  'We  had  it  dis- 
tricted off,  and  this  was  in  Zortman's  district, 
and  it  was  his  business  to  fix  it ;  that  he  told 
Stauffer  to  go  to  Zortman  and  let  him  fix  it,  and 
that  Zortman  did  so,  and  that  it  so  remained 
until  the  building  was  burned  and  up  to  this 
time,  as  you  see  it.  That,  after  the  fire,  Stauffer 
notified  Zortman,  a  director,  in  his  district,  of 
the  fire.  That  shortly  after  the  fire,  the  presi- 
dent of  the  association,  Mr.  Hershey,  came  and 
viewed  the  ruins  and  said  it  was  a  total  wreck. 
That  he  then  said  to  Stauffer,  don't  be  worried, 
we'll  pay  you  all  we  have  insured,  but  you  may 
have  trouble  with  the  Manheim  Company,  they 
are  not  so  well  fixed.  And  on  another  occasion 
after  that  and  before  suit  brought  told  him  the 
company  would  pay  him  ^2,000,  but  would  not 
pay  him  the  whole  amount. 

"Such  conduct  and  action  on  the  part  of  this 
association  defendant  and  its  officers  would 
amount  to  sufficient  evidence  of  waiver — of 
waiver  by  estoppel,  and  the  plaintiff,  Stauffer, 
would  be  entitled  to  'your  verdict  for  the 
amount  specified  in  the  policy  with  interest. 

"  But  if  you  find  from  the  whole  evidence — 
that  Mr.  Stauffer  did  not  so  notify  Mr.  Zortman 


of  the  additional  insurance  in  the  Manheim 
Company — did  not  go  to  a  meeting  of  the  Board 
of  Directors  on  a  regular  meeting  day  by  his  di- 
rection ;  that  Zortman  by  direction  of  Hershey, 
the  president,  did  not  make  the  erasure  and  in- 
sertion in  the  application  on  the  policy  as  it  ap- 
pears there,  and  give  it  again  to  Stauffer  who 
took  it  and  left ;  that  Hershey,  the  president, 
did  not  tell  Stauffer,  when  he  viewed  the  prem- 
ises, shortly  after  the  fire,  and  found  it  a  total 
wreck — that  he  should  not  worry,  we  will  pay 
you  all  we  have  insured,  and  that  he  afterwards 
and  before  suit  was  brought,  did  not  tell  him 
the  company  would  pay  him  {2,000,  but  would 
not  pay  him  the  full  amount.  Then  there  would 
not  be  sufficient  evidence  of  waiver  or  estoppel, 
and  your  verdict  should  be  for  the  defen- 
dant." 

Verdict  for  plaintiff,  and  judgment  thereon, 
whereupon  the  defendant  took  this  appeal,  as- 
signing for  error  the  answers  to  its  points,  and 
the  portion  of  the  charge  given  above. 

Eugene  G,  Smith  and  George  Nauman^  for 
appellant. 

The  conditions  of  the  policy  are  binding  on 
the  insured,  and  the  evidence  shows  that  he  has 
not  complied  with  them. 

Mitchell  V.  Lycoming  Mut.  Ins.  Co.,  51  Fia.  402. 
Burd  V.  Penn   Mut.  Fire  Ins.    Co.,    32  Weekly 

Notes,  86. 
Insurance  Co.  v.  Stauffer,  33  Pa.  397. 
Waynesboro  Mut.  Fire  Los.  Co.  v,  Conover,  98  Id. 

384. 
Hook  V,  Mat.  Ins.  Co.,  160  Id.  229. 
Pottsville  Mut.  Fire   Ins.  Co.  v.  Minnequa*Springs 

Imp.  Co.,  100  Id.  137. 
Trask  v.  The  State  Fire  and  Marine  Ins.  Co.,  29  Id. 

198. 

W.  U.  Hensely  {J.  Hay  Brown  with  him), 
for  appellee. 

The  conditions  of  a  fire  insurance  policy  may 
be  waived  by  its  agents,  and  a  waiver  may  be 
implied  from  the  manner  in  which  the  company 
or  its  agents  dealt  with  the  policy  holder  subse- 
quent to  the  issuance  of  the  policy. 

Flanders  on  Fire  Insurance,  2d  Ed,  523. 

Wood  on  Fire  Insurance,  sections  245,  248,  451, 

985.  949. 
Parker  v,  Arctic  Fire  Insurance  Co.,  59  N.  Y.  i. 
May  on  Fire  Insurance,  237. 

Perry  County  Insurance  Co.  v.  Stewart,  19  Pa.  48. 
Girard  Fire  and  Marine  Ins.  Co.  v,  Stephenson,^37 

Id.  298. 
Greenfield  v.  Mass.  Mutual  Life  Ins.  Co.,  47  N.  Y. 

430- 
Williams  v,  Hartford  Ins.  Co.,  54  Cal.  442. 
Farmers'  Mutual  Insurance  Co.  v,  Taylor,  73  Pa. 

342. 
Crawford  County  Mutual  Ins.  Co.  v,  Cochran,  88 

Id.  230. 
Ins.  Co.  V.  Todd,  83  Id.  272. 
Inland   Insurance  and   Deposit  Co.  v.  Stauffer,  33 
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Imperial  Fire  Ins.  Co.  v.  Dunham,  20  Weekly 
Notes,  473- 
When   a  company,  upon  being  notified  of 
other  insurance,  does  not  signify  an  objection, 
it  is  treated  as  assenting  thereto. 

Potter  V.  Ontario  Ins.  Co.,  5  Hill  (N.  Y.),  147. 

May  on  Insurance,  section  372. 

Lycoming  Mut.  Ins.  Co.   v.  Stocklomn,  3  Grant, 

ao7. 
Farmers'  Ins.  Co.  v,  Taylor,  73  Pa.  342. 
2  Wood  on  Fire  Insurance,  2d  Ed.  8oi8. 
Westlake  v.  St   Lawrence  Ins.  Co.,  14  Barbour, 

206. 

A  verbal  or  written  assent  need  not  be  formal, 
and  the  usage  as  to  the  kind  of  assent  the  com- 
pany requires  to  be  given,  in  the  absence  of  the 
insured's  knowledge,  is  not  material. 

Goodall  V.  New  England  Mut.  Fire  Ins.  Co.,  2$  N. 

H.  169. 
Union  Ins.  Co.  v.  Murphy,  17  Weekly  Notes, 

243- 
Potter  V.  Ontario  Mut  Ins.  Co.,  5  Hill  (N*  Y.), 

147. 

A  policy  is  not  rendered  void  by  other  insur- 
ance or  over  insurance,  if  subsequently  the  con- 
sent of  the  company  is  obtained,  the  policy  is 
operative  and  enforceable. 

Wood  on  Fire  Insurance,  sec.  397. 

Obermeyer  v.  Globe,  etc.,  Ins.  Co.,  43  Mo.  573. 

But  even  if  no  consent  of  the  company  in  the 
form  prescribed  by  its  By-laws  had  been  given, 
there  was  evidence  of  waiver  by  estoppel  on  the 
part  of  the  company  of  this  condition  of  the 
contract. 

Waynesboro  Mut.  Fire  Ins.  Co.  v.  Conover,  98  Pa. 

388. 

Lebanon  Mut  Fu-e  Ins.  Co.  v.  Erb,  17  Weekly 
Notes,  273. 

Lycoming  County  Mutual  Fire  Ins.  Co.  v,  Schollen- 
bci^er,  44  Pa.  259. 

Home  Co.  v.  Davis,  98  Id.  280. 

Ben  Franklin  Company  v.  Fl3mn,  98  Id.  627. 

Dwelling  House  Insurance  Co.  v.  Gould,  26  Week- 
ly Notes,  168. 

Welsh  V,  London  Assurance  Corporation,  31  Week- 
ly Notes,  253. 

Redstrake  v.  Cumberland  Mut.  Fire  Ins.  Co.,  44  N. 

J-  L.  294. 
Mentz  V,  Lancaster  Ins.  Co.,  79  Pa.  475. 

October  i,  1894.  Fell,  J.  The  defendant 
is  a  mutual  insurance  company,  and  the  policy 
upon  which  this  action  is  founded  contained  the 
following  provisions,  applicable  to  the  question 
involved :— ^ 

1.  The  company  shall  not  be  liable  for  loss  if 
there  is  either  prior  or  subsequent  insurance 
without  its  written  consent. 

2.  A  compliance  with  the  terms  of  the  policy 
shall  not  be  considered  waived  unless  the  waiver 
is  in  writing  and  signed  by  the  president  or  sec- 
retary. 


3.  The  insurance  shall  cease  at  the  time  the 
property  is  insured  in  another  company. 

4.  A  member  in  order  to  procure  additional 
insurance  without  invalidating  his  policy  shall 
make  application  to  the  company,  and  the  same 
must  be  allowed  and  approved  at  a  regi^ar  meet- 
ing of  the  Board  of  Directors. 

The  policy  was  issued  to  the  plaintiff  Septem- 
ber 3,  1887,  and  on  May  8,  1888,  he  procured 
additional  insurance  in  another  company. 

There  was  testimony  to  show  that  at  the  time 
the  policy  was  issued  the  insured  told  the  secre- 
tary of  the  company,  who  was  also  a  director, 
that  he  intended  to  procure  additional  insurance, 
and  that  as  soon  as  it  was  procured  he  notified 
him  of  the  fact,  and  went  through  the  building 
with  him,  and  was  told  by  him  that  it  was  ''  all 
right,"  and  that  he  should  meet  the  directors  at 
their  regular  meeting  and  have  it  fixed. 

No  time  was  then  named,  the  direction  being 
"anytime  you  come  up.**  Subsequently  on 
notice  from  this  director,  Mr.  Zortman,  who  had 
charge  of  the  district  in  which  the  insured  lived, 
he  went  to  the  office  of  the  company  at  the 
time  fixed  for  the  meeting  of  the  Board  of  Di- 
rectors. When  he  reached  the  office  the  meet- 
ing of  the  board  had  adjourned,  and  three  only 
of  the  six  directors  were  present,  but  of  this  he 
had  no  knowledge.  At  the  oflfice  of  the  com- 
pany he  handed  the  policy  to  Mr.  Zortman,  who 
took  it  to  the  president.  The  president  said  that 
he  knew  all  about  it,  and  directed  Mr.  Zortman 
to  write  the  necessary  consent  on  the  policy. 
This  was  done  by  Zortman,  who  then  showed 
the  policy  to  the  president,  who  approved  it,  and 
it  was  handed  back  to  the  plaintiff. 

There  was  no  formal  action  by  the  Board  of 
Directors,  but  there  was  the  written  consent 
which  the  conditions  of  the  policy  required ; 
and  if  there  was  any  waiver  of  the  condition  it 
was  expressed  in  writing  and  approved  by  the 
proper  oflficer.  The  condition  that  the  insur- 
ance should  cease  at  the  time  additional  insur- 
ance was  taken  must  be  read  in  connection  with 
the  provision  for  procuring  additional  insurance, 
and  what  was  done  fell  short  of  a  literal  com- 
pliance with  the  conditions  only  in  that  there 
was  no  formal  allowance  and  approval  of  the 
additional  insurance  by  the  Board  of  Directors 
as  such. 

The  prohibition  of  additional  insurance  was 
of  the  substance  of  the  contract,  and  notice  of 
such  insurance  to  a  director  and  his  assent  and 
approval  thereof  would  not  save  the  policy,  as  a 
director  has  no  authority  to  allow  or  approve 
additional  insurance.  Bard  v.  Penn  Mutual 
Fire  Ins.  Co.,  153  Pa.  257;  Hook  v.  Mutual 
Ins.  Co.,  160  Id.  229.  But  the  question  here  is 
not  whether  a  director  could  waive  a  condition 
of  the  policy,  but  whether  the  company  because 
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of  the  acts  and  declarations  of  its  officers  is  now 
est(>pped  from  denying  its  approval  of  the  addi- 
tional insurance.  The  plaintiff  acting  in  good 
faith,  and  intending  to  comply  with  all  the  con- 
ditions of  his  policy,  sought  information  of  the 
executive  officers  of  the  company  as  to  what  he 
should  do,  and  fully  complied  with  their  direc- 
tions. He  went  to  the  office  of  the  company  at 
the  time  of  a  regular  meeting  of  the  directors, 
and  was  at  once  asked  if  he  had  come  in  rela- 
tion to  the  additional  insurance  on  his  property, 
and  was  told  that  they  knew  all  about  it,  and 
that  it  was  all  right.  In  his  presence  the  presi- 
dent directed  the  indoreement  of  the  company's 
approval  to  be  made  on  the  policy,  and  after  it 
was  done  approved  it,  and  returned  the  policy 
to  him;  and  he  left  with  the  assurance  that  he 
had  fully  complied  with  the  regulations  of  the 
company,  and  that  the  policy  was  valid. 

He  might  well  have  assumed,  if  he  had  chosen 
to  act  upon  his  own  judgment  of  what  was  neces- 
sary to  be  done,  instead  of  relying  upon  the 
direction  and  assurance  of  the  officers  of  the 
company  defendant,  that  the  Board  of  Directors 
had  formally  acted  upon  and  granted  his  appli- 
cation. What  was  said  and  done  by  the  officers 
of  the  company  was  equivalent  to  a  declaration 
that  all  the  conditions  had  been  actually  com- 
plied with,  and  estopped  the  defendant  from 
controverting  the  fact. 

In  Mentz  v.  Lancaster  Fire  Ins.  Co.,  79  Pa. 
475,  the  policy  contained  a  condition  that  if  ad- 
ditional insurance  was  procured  it  should  be 
indorsed  on  the  policy,  and  it  was  there  held 
that  the  declaration  of  a  general  agent  of  the 
company  to  the  insured  that  the  indorsement  of 
second  insurance  had  been  made  on  the  policy  es- 
topped the  company  from  objecting  to  the  want  of 
an  indorsement,  Sharswood,  J.,  saying  :  "Such 
a  declaration  made  by  a  duly  authorized  agent 
or  officer  would  clearly  operate  as  an  estoppel. 
It  lulled  the  party  to  sleep  by  the  assurance  that 
the  condition  of  the  policy  had  been  complied 
with,  and  that  his  indemnity  was  secure." 

The  judgment  is  affirmed. 

s.  H.  T. 


Jan.  '94,  328.  February  28,  1894. 

Young  V.  Merkel. 

Practice — Charge  of  the  Court — Must  not  give 
undue  prominence  to  one  side^  or  throw  dis- 
credit  upon  one  side. 

When  the  general  trend  of  a  judge's  charge  shows 
a  manifest  purpose  to  throw  doubt  and  discredit  upon 
testimony  of  one  side  and  tends  to  convey  to  the  jury  the 
idea  that,  in  the  opinion  of  the  Court,  it  is  unlikely  that 


the  state  of  facts  testified  to  by  the  witnesses  for  one  side 
is  true,  the  Supreme  Court  will  reverse. 

Appeal  of  Benjamin  F.  Merkel  et  al.  from  a 
judgment  of  the  Common  Pleas  of  Berks  County. 
The  facts  are  sufficiently  stated  in  the  opinion 
of  the  Supreme  Court,  infra. 

The  Court,  Endlich,  J.,  charged  the  jury, 
inter  alia,  as  follows : 

**  [The  question,  gentlemen,  is  one  of  the  pre- 
ponderance of  the  evidence.  On  which  side,  in 
your  opinion,  is  the  weight  of  the  evidence? 
What  does  the  testimony  of  the  witnesses  prove? 
And  what  do  the  circumstances  proven  indicate  ? 
Is  it  likely,  considering  the  value  of  the  property 
invofyed  in  the  litigation,  of  the  long  standing  of 
the  plaintiff  as  a  practitioner  at  the  bar,  of  the 
questions  to  be  argued  in  this  motion  for  a  new 
trial  and  in  resisting  the  application  for  a  re- 
opening of  the  matter,  of  the  volume  of  the  mat- 
ters to  be  re-examined,  of  the  peculiar  facilities 
that  the  plaintiff  possessed  therefor ;  in  view  of 
these  and  all  other  circumstances  as  shown  to  you 
bearing  on  the  point  and  that  you  may  find  in 
the  evidence,  is  it  likely  that  such  a  contract 
was  made  between  these  people?  The  memo- 
randum on  the  back  of  the  receipt  of  February 
20,  1886,  is  not  a  contract,  it  was  only  admit- 
ted as  corroborating  the  recollection  and  claim 
of  the  defendants  as  to  what  they  claim  to  be  the 
true  state  of  facts.]  Yet,  as  I  told  you,  if  the 
preponderance  of  the  evidence,  as  you  find  it  to 
be,  leads  you  to  believe  in  the  existence  of  such 
a  contract,  then  that  is  the  end  of  this  case. 

"If,  however,  no  contract  has  been  proven 
limiting  the  fee  to  I20,  then,  inasmuch  as  the 
contract  employing  Mr.  Young  is  unquestioned 
in  this  case,  the  liability  to  pay  what  is  a  reason- 
able compensation  must  follow,  of  course. 

"  [Now,  gentlemen,  what  is  a  reasonable  com- 
pensation in  this  case  ?  In  determining  that  you 
will  consider  what  has  been  testified  to  here  by 
gentlemen  of  the  bar  who  have  been  called  for 
that  very  purpose.  You  will  remember  Mr. 
Snyder  testified  that  a  compensation  of  |2oo  to 
I250  would  be  a  reasonable  one  for  the  services 
which  Mr.  Young  rendered  to  these  defendants 
from  February  20,  1886,  down  to  the  close  of 
that  litigation ;  Mr.  Yundt  testified  that  for  the 
same  services  I250  would  be  a  fair  charge ;  and 
Mr.  Mon^omery  testified  that  I250  for  the 
same  services  would  be  a  moderate  charge.  It 
is  right  and  proper,  and  you  are  bound  to  con- 
sider that  testimony,  but  in  addition  to  that  you 
must  bring  your  own  judgment  to  bear  on  this 
matter.] 

*'  [You  must  remember  the  nature  of  this 
litigation,  the  nature  of  the  questions  involved, 
the  nature  of  the  services  that  Mr.  Young 
thought  necessary  and  proper  to  perform,  what 
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was  the  extent  of  the  labor  he  was  obliged  to 
perform  to  be  prepared  for  the  argument  of  this 
case,  and  also  remember  what  peculiar  facilities 
and  advantages  Mr.  Young  had  perhaps  above 
any  other  member  of  the  bar  in  coping  with 
these  questions,  what  knowledge  he  had  acquired 
before,  when  in  the  employ  of  another  person, 
that  would  enable  him  to  see  through  this  case, 
and  understand  and  make  clear  that  which  might 
perhaps  be  cloudy  to  a  person  who  had  not 
acquired  the  knowledge  he  possessed.  All  those 
matters  you  must  consider,  and  you  must  fix  an 
amount  that  will  fairly  compensate  him  for  his 
services,  under  all  these  circumstances,  remem- 
bering that  the  litigation  finally  resulted  in  a 
victory  for  the  defendants.]*' 

Verdict  for  plaintiff,  for  I235,  and  judgment 
thereon. 

Defendant  appealed,  assigning  for  error,  inter 
atta^  the  portions  of  the  charge  in  brackets,  as 
quoted  above. 

Herbert  R,  Green  {A.  G.  Green  with  him), 
for  appellants. 

As  a  general  rule  the  Judge  at  nisi  prius  should 
submit  the  facts  without  expressing  his  opinion 
on  them. 

Leibig  v,  Steiner,  94  Pa.  472. 

Where  the  general  tenor  of  the  charge  inade- 
quately presents  to  the  jury  and  manifestly  mis- 
leads them  as  to  the  true  points  of  inquiry  to  the 
prejudice  of  one  of  the  parties,  the  Supreme 
Court  will  reverse. 

Yonngman  v.  Miller,  98  Pa.  196. 

When  the  Judge  prominently  presents  in  his 
charge  the  theory  and  strong  features  of  the  pro- 
secution, and  ignores  the  theory  of  the  defence, 
and  the  facts  on  which  it  is  based,  this  consti- 
tutes cause  for  reversal  on  error. 

Goersen  v.  Commonwealth,  99  Pa.  388. 
Pennsylvania  Canal  Company  v,  Harris,  loi  Idi  87 

and  93. 
Coxe  V,  Deringer,  82  Id.  258. 

The  general  tenor  of  the  cases  is  that  the  Judge 
in  his  charge  to  the  jury  should  review  all  the 
facts  impartially,  and  direct  their  attention  to  all 
the  material  points  of  the  cause. 

Ditmars  v.  Commonwealth,  1 1  Wr.  335. 
Burke  v.  Maxwell's  Adm'ors,  81  Pa.  139. 

William  J,  Young  {E.B,  WiegandyriXh  h\m)^ 
for  appellee. 

'*  A  Judge  may  rightfully  express  his  opinion 
respecting  the  evidence,  and  it  may  sometimes 
be  his  duty  to  do  it,  yet  not  so  as  to  withdraw  it 
from  the  consideration  and  decision  of  the 
jury.'*    Strong,  J.,  in 

Kilpatrick  z/.  Commonwealth,  31  Pa.  198. 

**  A  strong  expression  of  opinion  upon  the 


facts,  which,  if  taken  in  connection  with  the 
whole  charge,  does  not  amount  to  a  binding  in- 
struction, is  not  ground  for  reversal." 

Johnston  v.  Commonwealth,  85  Pa.  54 

See  also  on  this  point, 

Horton  v.  Coal  Co.,  2  Pennypacker,  2$. 

A  Judge  may  express  his  opinion  freely  on 
the  weight  and  value  of  evidence,  and  when  he 
does  so  without  misleading  or  controlling  the 
jury,  in  the  disposition  of  the  facts,  there  is  no 
ground  for  reversal : 

Fredericks  V.  R.  R.  Co.,  157  Pa.  103. 

In  charging  the  jury  the  Judge  should  give 
correctly  the  substance  of  the  testimony,  and 
caution  the  jury  who  have  heard  it,  as  to  their 
right  to  determine  exactly  what  fell  from  the 
lips  of  the  witnesses ;  but  the  Court  is  not  bound 
to  repeat  testimony  verbatim.  If  the  Judge  makes 
a  serious  mistake  in  narrating  the  facts,  counsel 
should  call  his  attention  to  it  immediately  after 
the  charge. 

Kreps  V,  Carlisle,  157  Pa.  358. 

October  i,  1894.  McCollum,  J.  This  suit 
was  brought  to  recover  compensation  for  profes- 
sional services  rendered  in  an  action  of  eject- 
ment, in  which  Mendon  F.  Ludwig,  et  al.,  were 
plaintiffs,  and  George  Regan  was  defendant. 
The  plaintiff  herein  was  employed  by  Regan  as 
early  as  1868,  and  it  appears  that  in  pursuance 
of  his  employment  he  directed,  and  was  present 
at,  the  making  of  surveys  of  the  land  in  dispute, 
and  assisted  his  associate  in  the  preparation  and 
trial  of  the  case  which  resulted  in  a  verdict  for 
the  defendant  on  September  4,  1873.  ^  ^^ 
for  a  new  trial  having  been  granted  he  prepared 
an  argument  against  it,  but  for  reasons  which  need 
not  be  stated  here  it  was  not  discharged  until 
April,  1889.  As  often  as  the  rule  was  on  the  arg- 
ument list,  he  went  over  and  revised  his  previous 
preparation  to  resist  it,  so  that  it  is  reasonable 
to  suppose  that  when  the  time  came  for  arguing 
it  he  was  well  equipped  for  the  performance  of 
that  duty.  In  1883  ^^  1884,  the  defendants 
herein  having  previously  purchased  the  land 
of  Regan  on  terms  which  enabled  them  to 
retain  a  pprtion  of  the  purchase  money  imtil  he 
established  his  title,  and  being  desirous  of  hav- 
ing the  rule  discharged,  employed  counsel  to 
look  after  it,  and  on  his  suggestion  they  associ- 
ated the  present  plaintiff  with  him  in  1886.  They 
thus  became  liable  to  the  plaintiff  for  his  services, 
after  that  date,  in  connection  with  the  business 
for  which  he  was  employed.  They  say  they  had 
a  contract  with  him  by  which  they  agreed  to  pay 
and  he  agreed  to  accept  twenty  dollars  as  full 
compensation  for  assisting  their  other  counsel  in 
getting  the  rule  discharged.    He  says  there  was 
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no  agreement  between  him  and  them  in  regard 
to  his  compensation,  and  that  he  ought  and  is 
entitled  to  have  from  them  what  his  services  are 
worth.  Two  of  the  defendants,  and  the  coun- 
sel with  whom  the  plaintiff  was  associated  in 
considering  the  services  sued  for,  testified  plainly 
and  positively  that  there  was  such  a  contract, 
and  the  plaintiff  testified  as  positively  and  plainly 
that  there  was  not.  There  was  no  attempt  by 
either  party  to  impeach  these  witnesses,  and 
their  veracity  is  unquestioned  save  by  the  con- 
tradiction in  their  testimony,  and  this  may  be 
attributed  to  an  honest  difference  in  recollec- 
tion. 

A  peculiar  feature  of  the  case  is,  that  while 
the  learned  Court  very  properly  held  that  the 
recovery,  if  any,  must  be  limited  to  the  value  of 
the  service  rendered  by  the  plaintiff  after  his 
employment  by  the  defendants,  the  trial  was  so 
conducted  that  it  resulted  in  a  verdict  in  his 
favor  for  the  exact  sum  he  claimed,  to  wit,  one- 
half  of  his  estimate  of  the  value  of  the  service  he 
rendered  in  the  case  after  April,  1873.  It  is 
quite  evident  that  this  action  was  brought  on  the 
theory  that  as  defendants  bought  the  land  of 
Regan  they  ought  to  pay  one-half  of  the  expense 
of  defending  >his  title  to  it.  This  thought  per- 
vades the  whole  of  the  plaintiff's  testimony,  and 
is  frequently  and  plainly  expressed  therein.  But 
it  has  neither  a  legal,  nor  an  equitable  basis.  As 
we  have  seen,  Regan  was  bound  to  maintain  his 
title  in  order  to  get  the  purchase  money.  He 
employed  the  plaintiff  and  other  counsel  to  de- 
fend it,  and  their  services  in  the  ejectment,  from 
the  institution  of  it  to  final  judgment  therein, 
were  properly  chargeable  to  him.  That  the 
plaintiff  considered  it  to  be  his  duty  to  Regan  to 
continue  in  the  case  until  it  was  finally  deter- 
mined, is  evidenced  by  his  preparation  of  an 
argument  against  a  new  trial,  by  his  repeated 
revisions  of  it,  and  his  unavailing  efforts  to  get 
the  rule  discharged  during  thirteen  years  imme- 
diately preceding  his  employment  by  the  defend- 
ants. It  is  further  shown  by  his  declaration  or 
statement,  in  1884,  that  the  case  was  still  in  his 
hands  as  counsel  for  Regan.  In  short,  it  is 
beyond  question  that  for  his  services  in  the  eject-, 
ment  prior  to  1886,.  these  defendants  are  not 
liable.  What,  then,  were  his  services  in  the  case 
after  that  time  ?  Were  they  performed  under  a 
contract  ?  If  not,  what  was  their  value  ?  These 
were  questions  to  be  answered  by  the  jury  upon 
a  dispassionate  consideration  of  all  the  testimony. 
To  assist  them  in  the  performance  of  their  duty 
the  Court  was  required  to  instruct  them  in  the 
law  applicable  to  the  case,  and  it  was  proper  for 
it  to  call  their  attention  to  the  evidence  on  each 
side,  and  to  point  out  its  relevancy  t9  and  its 
bearing  on  the  issues.  If,  however,  it  attempted 
to  review  the  evidence  it  was  bound  to  do  so 


impartially  and  adequately.  The  principal  com- 
plaint of  the  appellants  is  that  the  charge  was  in 
the  nature  of  an  argument  for  the  plaintiff,  and 
was  partial,  inadequate,  and  misleading.  Is  this 
complaint  well  founded  ?  In  support  of  it  they 
direct  our  attention  to  the  charge  as  a  whole, 
and  particularly  to  the  portions  of  it  which  con- 
stitute the  third,  fourth  and  fifth  specifications  of 
error.  It  is  observable  that  throughout  the 
charge  particular  stress  was  laid  by  the  Court 
on  the  alleged  peculiar  fitness  of  the  plaintiff, 
grounded  upon  the  information  he  acquired  in 
the  service  and  at  the  expense  of  Regan,  for  the 
work  he  was  engaged  by  the  defendants  to  assist 
their  counsel  in  performing,  and  that  there  was 
no  allusion  in  it,  to  the  fact  that  in  rendering 
this  assistance  he  represented  Regan  as  well  as 
the  defendants.  In  that  portion  of  the  charge 
which  forms  the  subject  of  complaint  in  the  third 
specification  there  was  a  manifest  purpose  to 
throw  doubt  upon  and  discredit  the  defendant's 
testimony  in  relation  to  a  contract;  and  to  con- 
vey to  the  jury  the  impression  that  in  the  opin- 
ion of  the  Court  it  was  quite  unlikely  that  such  a 
contract  was  made.  In  it,  all  the  circumstances, 
remote  and  proximate,  which  the  learned  Court 
apparently  supposed  were  inconsistent  with  the 
defendant's  claim  that  there  was  a  contract 
which  fixed  the  compensation  of  the  plaintiff  for 
his  services  after  his  employment  by  them  in 
1886,  were  carefully  grouped  and  used  in  exe- 
cution of  such  piurpose,  but  there  was  no  men- 
tion of  the  circumstances  in  harmony  with 
and  corroborative  of  their  claim,  unless  the 
slight  reference  to  the  memorandum  on  the  back 
of  the  plaintiff's  receipt  is  regarded  as  such.  In 
that  portion  of  the  charge  complained  of  in  the 
fifth  specification,  there  was  a  substantial  repe- 
tition of  the  circumstances  mentioned  in  the 
third,  and  the  jury  were  told  that  in  considering 
them  as  affecting  compensation,  they  should 
remember  that  the  litigation  finally  resulted  in  a 
victory  for  the  defendants,  but  they  were  not 
reminded  that  it  was  a  victory  which  was  mainly 
due  to  the  services  rendered  in  the  case  prior  to  • 
1886,  or  that  the  principal  benefits  arising  from 
it  belonged  to  the  estate  of  the  defendants'  ven- 
dor. But  we  need  not  pursue  this  subject  fur- 
ther. The  result  of  our  examination  of  the  case 
is  that  we  are  unanimously  of  opinion  that 
the  appellants  have  just  cause  to  complain  of  the 
charge. 

As  the  questions  and  answers  complained  of 
in  the  first  and  second  specifications  were  not 
excepted  to  in  the  Court  below,  they  will  not  be 
considered  here.  There  is  no  error  in  the  in- 
struction which  is  the  subject  of  the  fourth  spe- 
cification, and  we  cannot  sustain  the  seventh. 
The  third,  fifth  and  sixth  specifications  are  sus- 
tained and  the  others  are  overruled. 
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The  plaintiff  should  have  from  the  defendants 
fair  and  just  compensation  for  his  services  in 
pursuance  of  their  employment  of  him.  In 
ascertaining  the  compensation,  the  jury  should 
consider  the  nature  and  amount  of  the  services, 
and  all  the  circumstances  which  may  legitimately 
affect  it,  but  the  plaintiff  should  not  be  permit- 
ted to  recover  from  the  defendants  directly, 
or  indirectly,  for  any  services  he  rendered  in 
the  ejectment  previous  to  1886. 

Judgment  reversed,  and  venire  facias  de  novo 
awarded.  w.  m.  s.,  jr. 


Jan.,  '93, 398.  January  15,  1894. 

In  re  Vacation  of  Swanson  Street  from 
Washington  Avenue  to  Prime  Street. 

Vacation  of  streets — Act  of  May  *,  1854 — 
Power  to  vacate  whole  includes  power  to  vacate 
part-^Practice — Certiorari — Procedure  un- 
der Act  of  1854. 

The  power  to  do  a  ^eater  act  includes  the  power  to 
do  a  lesser  act,  which  is  part  of  the  greater. 

Under  the  Act  of  Mar  8,  1854  (P.  L.  645),  which 
provides  that  the  Court  of  Quarter  Scions  of  the  proper 
county  shall  have  authority  to  vacate  any  private  or  pub- 
lic highway,  whether  laid  out  by  public  or  private  own- 
ers, whenever  by  reason  of  forming  town  plots  or  other- 
wise they  shall  become  useless  to  the  public  and  those 
having  lands  bounding  thereon,  the  Court  has  power, 
when  a  case  is  presented  covering  the  conditions  specified, 
tp  vacate  the  whole  or  any  part  of  such  public  or  private 

KMUL 

The  question  of  the  qualification  of  the  petitioners 
should  be  raised  in  the  lower  Court  by  specific  exception 
and  unless  that  is  done  the  Supreme  Court  cannot  pass 
upon  that  when  the  record  comes  up  on  a  certiorari. 

.    The  admissions  of  counsel  are  no  part  of  the  record, 
and  cannot  be  considered  by  the  Supreme  Court. 

The  Act  of  May  8,  1854,  requires  thot  the  petitions 
shall  set  forth  concerning  the  street  **whether  the  same 
has  been  laid  out  by  public  or  private  owners.'* 

Held,  That  this  requirement  was  met  by  an  allegation 
in  the  petition  that  the  street  **is  opened  and  used  as  a 
public  street" 

A  party  who  has  withdrawn  all  exceptions  filed  in  the 
lower  Court  has  no  standing  to  be  heard  in  the  Supreme 
Court. 

Certiorari  to  the  Quarter  Sessions  of  Phila- 
delphia County. 

The  record  showed  the  following  facts : — 
On  the  24th  January,  1891,  a  petition  of 
twelve  persons,  claiming  to  be  freeholders  of  the 
vicinity,  was  presented  to  the  Court  of  Quarter 
Sessions  of  Philadelphia  County,  averring  that 
the  portion  of  Swanson  street  extending  from 
Washington  avenue  to  Prime  street,  which  was 
then  open  and  used  as  a  public  street,  had  be- 


come useless  to  the  public  for  a  reason  therein 
set  forth,  and  praying  that  said  portion  of  Swan- 
son street  should  be  vacated. 

On  the  24th  January,  1891,  a  rule  was 
granted  returnable  to  the  twenty-eighth  day  of 
February,  1 891,  to  show  cause  why  the  said  por- 
tion of  Swanson  street  should  not  be  closed  op 
and  vacated,  in  accordance  with  the  Act  of  May 
8,  1854  (P.  L.  64s). 

Exceptions  were  filed  by  the  City  of  Philadel- 
phia, which  were  subsequently  withdrawn,  and 
by  owners  of  property  fronting  on  Swanson 
street. 

The  Court,  on  the  fourth  day  of  June,  1891, 
appointed  six  persons  as  a  jury  "to  view  suid 
determine  and  to  report  to  the  Court  upon  the 
propriety  of  vacating  and  closing  up  Swanson 
street  from  Washington  avenue  to  Prime  street, 
in  the  City  of  Philadelphia." 

A  large  amount  of  testimony  was  taken  by 
said  jurors,  who  reported : — 

"  After  deliberation  three  of  the  undersigned, 
namely,  Mr.  Hunt,  Mr.  Steele  and  Mr.  Mont- 
gomery, decided  in  favor  of  the  propriety  of 
vacating  the  street,  and  three  others  of  the  un- 
dersigned, namely,  Mr.  Gaskill,  Mr.  McCor- 
roick  and  Mr.  Prosser,  decided  against  the  vaca- 
tion. Being  equally  divided  upon  the  question, 
they  therefore  pray  to  be  discharged  from  its 
further  consideration." 

Subsequently  the  Court  granted  a  rule  to  show 
cause  why  that  portion  of  Swanson  street  now 
opened  and  lying  between  Washington  avenue 
and  Prime  street,  should  not  be  vacated,  and  di- 
rected notice  of  the  same  to  be  advertised  as 
required  by  the  Act  of  May  8,  1854. 

On  January  9,  1893,  the  Court,  Arnold,  J., 
entered  the  following  decree : 

<<  Being  of  opinion  that  Swanson  street  from 
Washington  avenue  to  Prime  street  has  become 
useless  to  the  public  and  those  having  land 
bounding  thereon,  it  is  adjudged  and  decreed 
that  said  Swanson  street  between  the  above  ave- 
nue and  street  shall  be  vacated  and  closed." 

An  appeal  was  taken  from  the  decree,  and 
the  following  assignments  of  error  filed  : 

"I.  The  learned  Court  erred  in  ordering  the 
vacation  of  Swanson  street  between  Washington 
avenue  and  Prime  street. 

"2.  The  learned  Court  erred  in  not  refusing 
to  order  as  prayed  for  in  the  petition  to  vacate 
Swanson  street  between  Washington  avenue  and 
Prime  street. 

**  3.  The  learned  Court  erred  in  not  refusing 
to  entertain  and  consider  the  petition  to  vacate 
Swanson  street  between  Washington  avenue  and 
Prime  street,  because  of  lack  of  jurisdiction. 
The  Court  below  had  no  jurisdiction  to  order  a 
vacation  of  a  part  of  an  opened  street. 

<*  4.  The  Court  below  had  no  jurisdiction  to 
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entertain  a  petition  filed  by  persons  who  were 
confessedly  not  freeholders  of  the  vicinity. 

"5.  The  petition  for  the  vacation  was  defec- 
tive in  that  it  failed  to  show  by  what  authority 
Swanson  street  had  been  opened. 

"  6.  The  Court  had  no  right  to  entertain  juris- 
diction of  the  petition,  in  view  of  the  fact  that 
the  reason  assigned,  namely,  danger  in  the  use 
of  the  street  because  of  its  use  by  a  railroad 
company,  was  insufficient.*' 

Richard  C.  McMurtrie  2xAJohn  G.Johnson, 
for  appellants. 

The  Court  had  no  jurisdiction  to  order  the 
vacation  of  a  portion  of  an  opened  street. 

Act  of  May  8,  1854  (P.  L.  645). 

In  all  the  Acts  of  Assembly  which  have  con- 
ferred jurisdiction  upon  the  Courts  to  vacate,  the 
distinction  has  been  made  in' the  Acts  them- 
selves between  the  power  to  vacate  the  whole  or 
a  part  of  a  street. 

Act  of  Jane  13,  1836,  {18. 
Act  of  May  3,  1855. 

For  a  construction  of  these  Acts  see : 

Road  Case,  2  P.  &  W.  532. 

Henry  Street,  125  Pa.  353. 

In  re  Vacation  of  Osage  street,  90  Id  115. 

Greenwich  Township  Road,  11  Id.  186. 

Under  the  Act  of  1854  jurisdiction  only  at- 
taches upon  a  petition  by  "  twelve  freeholders  of 
the  vicinity,"  and  it  appears  by  admission  of 
counsel,  that  petitioners  did  not  hold  title  for 
themselves. 

The  said  Act  further  requires  that  the  petition 
shall  set  forth  whether  the  street  **was  laid  out 
by  public  or  private  owners,'*  and  this  was  not 
averred  in  this  petition. 

George  E,  Fill,  James  Alcorn  and  Charles  F 
Warwick^  representing  the  City  of  Philadel- 
phia, filed  an  additional  brief  for  appellants  to 
the  effect  that  the  Court  of  Quarter  Sessions  of 
Philadelphia  County  had  no  jurisdiction  to  va- 
cate a  plotted  street  of  said  city  without  consent 
of  Councils. 

Citing : 

§  12,  Act  May  16,  1891  (P.  I,.  75  to  80.) 

Daoid  W,  Sellers,  {Henry  K.  Fox  with  him), 
.  for  appellees. 

The  Court  has  jurisdiction  to  vacate  a  part  of 
the  street. 

Roads  in  Londonderry  Township,  129  Pa.  244. 

Henry  Street,  123  Pa.  348. 

In  re  Centre  Street,  115  Pa.  252. 

Assignments  relating  to  the  evidence  will  be 
ignored. 

Spring  Garden  Street,  4  Rawle,  192. 
Schuylkill  FallsRoad,  2Bin.  250. 
Church  Street,  54  Pa.  353. 


In  re  Kensington  &  Oxford  Turnpike  Co.,  97  Id. 

269. 
Delaware  Avenue,  67  Id.  309. 

The  petition  avers  that  **  Swanson  street  is 
opened  and  used  as  a  public  street.*'  That  is 
sufficient  under  the  Act. 

Vacation   of  an  alley  on  Beatty*s  Plan,  104  Pa. 
622. 

October  i,  1894.  Green,  J.  The  proceed- 
ings in  this  case  were  instituted  under  the  Act 
of  May  8,  1854  (P.  L.  645),  for  the  purpose  of 
vacating  a  part  of  Swanson  street,  Philadelphia, 
lying  between  Washington  avenue  and  Prime 
street.  The  petition  purports  to  be  signed  by 
the  requisite  number  of  freeholders  in  the  vicin- 
ity, and  the  causes  set  forth  as  reasons  for  the 
order  of  vacation  were  sufficient  in  law  for  that 
purpose,  if  established.  The  Act  of  1854  gives 
power  to  the  Court  of  Quarter  Sessions  to  en- 
tertain, hear  and  determine  the  matters  in  ques- 
tion, and  authorizes  the  Court,  if  they  so  desire, 
to  refer  the  ascertainment  of  the  facts  to  six 
road  viewers,  to  report  for  the  information  and 
final  judgment  of  the  Court. 

Such  viewers  were  appointed  in  this  case  and 
reported  that  they  had  met  the  parties  and  their 
counsel  at  various  times,  and  had  taken  a  large 
amount  of  testimony  which  they  returned  with 
their  report,  but  that  they  were  unable  to  agree 
as  to  the  question  of  vacation,  three  of  their 
number  being  in  favor  of  it,  and  three  against 
it.  The  learned  Court  below,  being  of  opinion 
that  Swanson  street  from  Washington  avenue  to 
Prime  street  has  become  useless  to  the  public 
and  those  having  land  bounding  thereon,  de- 
creed that  the  part  of  the  street  named  be  va- 
cated and  closed. 

It  is  contended  for  the  appellants  that  the 
Court  had  no  jurisdiction  to  order  the  vacation 
of  part  of  a  street,  and  the  language  of  the  Act 
is  cited  in  support  of  the  contention  thus: 
«*  Whenever  any  private  or  public  lane,  alley, 
road  or  highway  shall,  by  reason  of  forming 
town  plots  or  otherwise,  become  useless  to  the 
public,  etc.,  ....  And  upon  hearing  all  par- 
ties interested,  it  shall  be  lawful  for  the  Court  to 
decree  the  vacation  of  any  such  lane,  alley, 
street  or  highway  upon  such  hearing,'*  etc.  Upon 
this  language  it  is  contended  that  the  decree  of 
vacation  must  be  of  the  whole  street,  and  can- 
not be  upon  a  part  of  it.  The  argument  is  that 
in  the  general  legislation  of  the  Commonwealth 
authorizing  the  vacation  of  streets  and  roads, 
the  power  is  expressly  given  to  vacate  *<the 
whole  or  any  part  of  any  private  or  public 
road." 

It  is  true  that  in  the  general  road  law  of  1836, 
by  the  i8th  section  (Purd.  Dig.  150 1),  this  is 
the  phraseology,  and  in  the  Act  of  May 
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3>  ^8S5>  (Purd.  Dig.  1501),  the  same  Ian- 
guage  is  used  in  giving  power  to  the  Courts 
of  Quarter  Sessions,  "  to  change  or  vacate  the 
whole  or  any  part  of  any  public  or  private  road 
which  may  have  been  laid  out  by  authority  of 
law  and  opened  in  part." 

But  it  does  not  follow  frora  this  that  a  power 
to  vacate  part  of  a  road  cannot  be  deduced  from 
legislation  which  gives  power  to  vacate  the 
whole  of  it.  In  all  ordinary  circumstances  the 
power  to  do  a  greater  act  includes  the  power  to 
do  the  lesser  act,  which  is  a  part  of  the  greater. 
In  the  interpretation  of  the  doctrine  of  powers 
this  is  well  understood.  It  is  not  easy  to  see  why 
it  is  not  true  of  the  power  to  vacate  roads.  If  a 
Court  is  empowered  to  vacate  the  whole  of  a 
road,  why  may  it  not  vacate  a  part  of  it?  The 
statutory  condition  upon  which  the  power  is 
conferred  is  the  same  in  both  cases,  to  wit : 
**  Whenever  the  same  shall  become  useless  to 
the  public  and  those  having  lands  bounding 
thereon."  This  condition  may  become  true  of 
a  part,  as  well  as  of  the  whole,  of  a  long  public 
road,  or  a  long  street  of  a  city.  When  it  occurs 
in  a  city  the  vacation  of  the  useless  portion  may 
be  accomplished  with  little  or  no  inconvenience 
to  the  property  owners  on  the  remaining  portion 
of  the  principal  street,  because  there  are  always 
crossing  streets  at  short  distances  apart,  through 
which  free  communication  can  be  had  with  all 
the  streets.  The  direct  question  at  issue  here 
does  not  seem  to  have  been  before  us  hereto- 
fore. 

The  Road  Case,  2  P.  &  W.  532,  cited  for  the 
appellants,  does  not  raise  the  question.  There 
the  proceeding  was  to  vacate  part  of  a  road 
which  had  never  been  opened,  and  to  lay  out 
another  in  its  stead.  We  held  it  could  not  be 
done  under  the  Act  of  1815,  which  gave  a  power 
of  vacation  but  no  power  to  lay  out  a  new  one 
in  place  of  the  old  one,  nor  under  the  Act  of 
1809  because  it  only  gave  a  power  to  vacate  old 
roads  which  had  been  completely  opened.  The 
case  of  Road  in  Greenwich  Township,  11  Pa. 
186,  is  not  in  point,  because  the  conditions  did 
not  exist  that  are  required  by  the  19th  section 
of  the  Act  of  1836,  under  which  the  proceed- 
ing was  instituted,  but  in  Madison  and  Harmony 
School  House  Road,  37  Pa.  417,  where  those 
conditions  did  exist,  we  held  that  a  part  only  of 
the  unopened  road  could  be  vacated,  although 
the  19th  section  does  not  authorize  expressly  the 
vacation  of  the  "  whole  or  any  part "  of  the 
road.  Thus  in  this  case  as  in  the  next  one  fol- 
lowing the  power  to  vacate  a  part  where  the 
power  to  vacate  the  whole  existed,  was  assumed 
without  discussion. 

In  the  case  of  Henry  Street,  123  Pa.  346,  a 
portion  of  the  street  had  been  abandoned  and 
built  up  so  that  a  part  of  it  only  was  left,  ex- 


tending from  Taggert  street  to  Brighton  Road, 
a  distance  of  about  150  feet.  The  proceeding 
was  under  the  same  Act  of  1854,  which  is  in- 
voked in  the  present  case,  and  several  of  the 
questions  discussed  in  this  case  were  considered 
and  decided  there.  The  part  vacated  by  the 
decree  of  the  Court  below  was  the  part  between 
Taggert  street  and  Brighton  Road.  It  was 
claimed  for  the  appellants  that  the  Quarter  Ses- 
sions had  no  jurisdiction,  but  the  Court  below 
and  this  Court  held  that  it  did  have  jurisdiction 
under  this  Act  of  1854.  It  was  also  contended, 
as  is  contended  hc;re,  that  there  was  no  concur- 
rent action  of  the  city,  but  we  held  that  the 
city's  jurisdiction  was  only  under  the  Act  of 
1874,  and  there  was  no  evidence  that  the  city 
had  accepted  the  provisions  of  that  Act,  and 
that  it  would  be  time  enough  to  consider  the 
question  arising  under  that  Act  when  it  was 
properly  presented.  On  the  question  of  juris- 
diction, and  also  of  the  applicability  of  the  gen- 
eral road  law  of  1836,  and  certain  other  enum- 
erated Acts,  our  brother  Clark,  delivering  the 
opinion,  said : 

''It  is  plain  that  none  of  these  statutes  has 
any  application  whatever  to  the  case  in  hand, 
for  the  authority  in  none  of  them  extends  to  the 
vacation  of  a  street  or  highway  in  any  incorpo- 
rated city.  This  is  a  proceeding,  however,  un- 
der  the  Act  of  May  8,  1854,  P.  L.  645,  which 
provides  that  the  Court  of  Quarter  Sessions  of 
the  proper  county  shall  have  authority  to 
vacate  any  private  or  public  highway,  whether 
laid  out  by  the  public  or  private  owners,  when- 
ever by  reason  of  forming  town  plots  or  other- 
wise they  shall  become  useless  to  the  public  and 
to  those  having  lands  bounding  thereon."  The 
method  of  procedure  is  specifically  defined,  and 
is,  in  most  respects,  different  from  the  methods 
pursued  under  the  Act  of  1836. 

It  is  contended  that  this  Act  of  1854  should 
be  construed  in  pari  materia  with  the  Acts  of 
1836  and  1855,  and  that  the  restrictions  con- 
tained in  those  Acts  should  be  held  to  apply  to 
it  as  part  of  the  general  system.  But  that  the 
Act  of  1854  was  intended  to  apply  to  incorpo- 
rated cities  is  manifest;  not  only  is  the  Act 
general  in  form,  embracing  all  cities  within  its 
terms,  but  it  expressly  provides  that,  *  in  any 
city '  the  rule  to  show  cause  shall  be  published  • 
in  one  or  more  newspapers  twice  a  week,  and  in 
other  parts  of  the  State  once  a  week,  etc.  It  is 
plain,  we  think,  that  the  restrictions  imposed  by 
the  Acts  of  1836  and  1855,  in  this  respect  were 
not  intended  to  apply  in  proceedings  under  Ac 
Act  of  1854.  It  is  equally  plain  also,  from  the 
specific  and  peculiar  methods  of  procedure  de- 
fined and  established  by  the  Act  of  1854.  *•* 
the  proceedings  are  wholly  independent  of,  and 
are,  therefore,  not  to  be  ]:egujated  by  the  prac- 
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tice  under  the  Acts  of  1836  or  1855.  When- 
ever, therefore,  a  case  is  presented  covering  the 
the  conditions  specified  in  this  Act,  whether  in 
an  incorporated  city  or  elsewhere,  the  Court  of 
Quarter  Sessions  of  the  proper  county  must  take 
cognizance  of  it.*' 

The  foregoing  citation  is  sufficient  to  dispose 
of  the  question  of  jurisdiction  and  the  character 
of  the  proceeding  in  the  present  case. 

We  do  not  see  how  we  can  consider  the  fourth 
specification  of  error.  The  question  of  the 
qualification  of  the  petitioners  should  have  been 
raised  on  the  record  in  the  Court  below  by  a 
specific  exception  to  that  efiect.  The  first  ex- 
ception filed  is  the  only  one  that  even  approaches 
the  subject,  but  it  does  not  challenge  the  status 
of  the  petitioners  as  **  freeholders  of  the  vicin- 
ity." The  petition  asserts  that  they  do  fulfil 
that  requirement,  and  the  only  way  the  matter 
is  brought  before  us,  is  by  an  assignment  of  er- 
ror to  a  question  which  was  not  ruled  by  the 
Court  below,  and  was  not  before  it,  so  far  as  we 
can  discover.  Moreover,  we  could  not  consider 
the  question  without  trying  the  case  on  its  mer- 
its, which  we  cannot  do :  Church  Street,  54 
Pa.  353 ;  In  re  Kensington  and  Oxford  Turn- 
pike Co.,  97  Pa.  269.  The  admissions  of  coun- 
sel are  no  part  of  the  record,  and  we  cannot 
consider  them. 

The  fifth  assignment  is  disposed  of  by  what 
we  said  in  Henry  Street,  supra^  in  reply  to  a 
similar  objection.  We  held  that  it  was  enough 
that  the  petition  set  out  that  the  street  was  a 
public  road  or  highway.  In  this  case  the  peti- 
tion alleges  that  the  street ''  is  opened  and  used 
as  a  public  street."  We  also  ruled  that  this  was 
sufficient  in  Vacation  of  an  Alley  on  Beatty*s 
Plan,  104  Pa.  622. 

The  sixth  assignment  is  without  merit.  The 
city  having  withdrawn  the  only  exceptions  filed 
by  her  does  not  seem  to  have  any  standing  to 
be  heard. 

Decree  affirmed  and  appeal  dismissed  at  the 
cost  of  the  appellants. 

w.  M.  s.,  jr. 


July,  »^,  No.  62.  May  21,  1894. 

Kelminski's  License. 

Application  for  license  to  sell  liquors — Acts  of 
May  13 y  1887  and  June  p,  j8gi — Discretion 
of  the  Quarter  Sessions  Court — Ilotv  to  be 
exercised. 

Where  an  application  for  a  license  to  sell  liquors, 
either  wholesale  or  retail,  is  made  in  due  fonn  and  sup- 
ported by  the  petition  of  citizens  in  good  standing,  and 
where  no  remonstrance  is  made  to  the  applicant's  receiv- 


ing it,  it  is  an  arbitrary  exercise  of  the  discretionary  power 
of  the  Quarter  Sessions  Court  to  refuse  to  grant  the  license 
for  no  reason  other  than  that  the  Court  has  no  personal 
knowledge  of  the  facts  alleged  in  the  petition. 

Appeal  of  Hartley  Kelminski  from  the  decree 
of  the  Quarter  Sessions  of  Northumberland  Co., 
refusing  him  a  license  to  sell  liquors.  Bartley 
Kelminski  presented  his  application  for  a  license 
to  sell  liquors  at  retail  in  the  Borough  of  Mt. 
Carmel,  Northumberland  County. 

The  application  was  supported  by  a  petition 
of  85  electors  of  the  township,  alleging  the  nec- 
essity for  the  license  and  the  fitness  of  the  appli- 
cant. There  were  no  remonstrances  of  any 
kind.  On  January  29, 1894,  the  Court,  Savidge, 
P.  J. ,  filed  an  opinion  as  follows : 

**This  application  is  in  due  form.  The  addi- 
tional petition  certifying  to  the  necessity  of  the 
house  and  the  fitness  of  the  application  is  signed 
by  85  electors,  most  of  whom  are  representative 
citizens  of  Mt.  Carmel.  From  his  appearance 
in  Court  we  were  favorably  impressed  with  the 
applicant.  No  remonstrance  has  been  filed  and,, 
so  far  as  we  know,  there  is  no  opposition  to  the 
grant.  The  proofs  are  altogether  in  favor  of  the 
applicant  and  if  this  was  an  application  for  a 
wholesale  house,  we  would  feel  bound,  in  view 
of  'Johnson's  License,*  156  Pa.  322,  to  grant 
it.  It  is,  however,  a  retailer's  application,  and 
being  without  knowledge  or  the  means  of  knowl- 
edge, other  than  that  afforded  by  the  petitions- 
filed,  we  simply  refuse  the  license,  as  per  en- 
dorsement hereon.  Per  Curiam.  The  applica- 
tion is  refused." 

This  action  of  the  Court  was  assigned  as 
error. 

Lewis  Dewart^  {Voris  Auten  with  him),  for 
appellant. 

Under  the  provisions  of  the  Act  of  June  9, 
1891,  it  was  held   that  an  arbitrary  refusal  to- 
grant  a  license  was  an  undue  exercise  of  the  dis- 
cretionary power  of  the  Court. 

Johnson's  License,  156  Pa.  322. 

This  application  is  under  the  Act  of  May  13, 
1887,  the  provisions  pf  which  governing  the 
manner  of  making  application  are  precisely  sim- 
ilar in  language  to  those  of  the  Act  of  June  9, 
1891,  under  which  Johnson's  License  was  ap- 
plied for. 

No  counsel  appeared  contra. 

October  1,1894.  McCollum,  J.  An  arbi- 
trary refusal  to  grant  a  license  to  sell  liquors  at 
retail  is  on  the  same  footing  as  a  like  refusal  to 
grant  a  license  to  sell  them  at  wholesale.  The 
plainly  expressed  purpose  of  the  legislation  in 
relation  to  both  is  *Mo  restrain  and  regulate  the 
sale  of  vinous  and  spiritous  malt  or  brewed 
liquors  or  any  admixture  thereof."  While  there 
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are  two  classes  of  licenses  provided  for  in  this 
legislation  the  proceedings  to  obtain  them  are 
practically  the  same  in  each  class,  and  so  is  the 
discretion  which  the  Court  of  Quarter  Sessions 
has  in  respect  to  the  grant  or  refusal  of  them.  In 
either  case  the  application  for  the  license  must 
conform  to  the  provisions  of  the  statute  under 
which  it  is  made,  and  there  must  be  a  hearing 
upon  it  at  a  time  fixed  by  a  rule  or  standing  or- 
der of  the  Court,  when  the  applicant  and  all 
persons  objecting  to  his  application,  may  be 
heard  by*evidence,  petition,  remonstrance  or 
counsel.  It  is  the  duty  of  the  Court  to  receive 
and  consider  petitions  in  addition  to  that  of  the 
applicant,  for,  and  against  the  application,  and 
to  refuse  the  license  whenever  in  its  opinion, 
having  due  regard  to  the  number  and  character 
of  the  petitioners,  the  same  is  not  neccessary  for 
the  accommodation  of  the  public,  or  the  appli- 
■cant  is  not  a  fit  person  to  have  it.  It  is  obvious, 
therefore,  that  in  forming  the  opinion  on  which 
the  grant  or  refusal  of  a  license  should  rest  the 
petitions  for  and  against  it  cannot  be  entirely 
ignored.  They  must  be  fairly  considered  in 
•connection  with  whatever  may  legitimately  affect 
the  exercise  of  the  discretion  with  which  the 
Court  is  clothed  in  respect  to  the  application. 
The  law  evidently  contemplates  action  by  the 
Court  in  accordance  with  the  knowledge  it  has 
of  the  character  of  the  applicant  and  the  needs 
of  the  locality  in  which  he  proposes  to  carry  on 
business,  under  the  license,  but  this  action  is  not 
necessarily  founded  upon  the  knowledge  exclu- 
sively derived  from  the  evidence  and  petitions 
produced  on  the  hearing.  It  may,  and  some- 
times very  properly  does  act  of  its  own  knowl- 
edge obtained  from  observation  of  the  applicant 
and  acquaintance  with  the  district.  If  the 
Court,  from  such  observation  and  acquaintance, 
knows  that  the  applicant  is  not  a  fit  person  or 
that  his  house  is  not  necessary  for  the  accommo- 
dation of  the  public  the  license  may  be  refused 
on  such  knowledge,  although  the  petitioners  pre- 
sent a  prima  facie  case  for  it:  Raudenbusch's 
Petition,  120  Pa.  328;  Gross*  License,  161  Pa. 
344;  and  Mead's  License,  161  Pa.  375.  In  the 
cases  in  which  our  license  legislation  has  been 
considered  there  is  a  concurrence  of  opinion 
that  the  discretion  which  .  the  Court  of  Quarter 
Sessions  has  in  passing  upon  applications  for 
license  is  judicial  in  its  nature  and  should  be  ex- 
ercised with  due  regard  to  the  petitions  and  evi- 
dence in  each  case.  An  arbitrary  refusal  to  so 
exercise  it  frustrates  the  legislative  purpose  and 
disregards  the  plain  duty  laid  upon  the  Court 
by  the  law-makers.  A  decree  founded  on  such 
refusal  ought  therefore  to  be  set  aside.  Is  the 
order  complained  of  condemned  by  the  law  as 
we  have  stated  it?  The  application  for  the 
license  was  in  due  form ;  it  was  supported  by  the 


petition  of  eighty-five  representative  citizens  of 
the  district  certifying  to  the  necessity  of  the 
house  and  the  fitness  of  the  applicant ;  there  was 
no  opposition  to  the  grant  of  it  and  the  psoofis 
were  altogether  in  favor  of  it.  The  Court  was 
without  knowledge  or  the  means  of  knowledge 
other  than  that  afforded  by  the  petitions  filed, 
and  it  said :  '<If  this  was  an  application  for  a 
wholesale  house  we  would  feel  bound  in  view  of 
Johnson's  License,  156  Pa.  322,  to  grant  it" 
It  seems  the  Court  thought  its  discretion  in  rela- 
tion to  the  grant  of  a  wholesale  license  was  not 
the  same  as  in  an  application  for  a  retail  license. 
In  other  words  it  was  of  the  opinion  that  the 
latter  might  be  arbitrarily  refused  while  the  for- 
mer could  not  be.  We  think  there  is  no  war- 
rant in  the  law  for  such  a  distinction  as  this.  If 
it  once  existed  it  was  removed  by  the  Act  of 
June  9, 1891,  P.  L.  257.  It  follows  from  these 
views  that  the  decision  of  this  Court  in  Johnson's 
License,  supra^  is  applicable  to  the  case  at  bar, 
and  that  upon  the  admitted  facts  the  license 
should  have  been  granted. 

Order  refusing  a  license  reversed  and  proce- 
dendo awarded. 

w.   D.  N. 


Oct.  '94,  291.  October  5,  1894. 

In  re  License  to  L.  E.  Branch  and  J .  H. 
Powers. 

License  to    sell  liquors — Record- — BofuL^Ap- 
peaL 

Neither  testimony  nor  opinion  of  the  Court  can  be  con- 
sidered upon  a  certiorari  to  the  Quarter  Sessions,  as  tiiejr 
form  no  part  of  the  record. 

The  Quarter  Sessions  may  allow  an  applicant  for  a 
liquor  license  to  substitute  a  sufficient  in  lieu  of  a  defec- 
tive bond  before  granting. 

Appeal  of  J.  E.  Bech,  a  citizen  of  Forrest 
County,  from  the  judgment  of  the  Quarter  Ses- 
sions of  said  county  upon  an  application  by  L. 
E.  Branch  and  J.  H.  Powers,  for  a  license  to  re- 
tail liquors  at  the  ''Keystone  House/'  Mariens- 
ville. 

The  application  was  under  the  Act  of  May  13, 
1887,  and  upon  exception  to  the  bond  as  filed 
being  sustained  by  the  Court,  a  majority  of  the 
Court  gave  leave  to  file  a  new  bond  and  there- 
upon granted  the  license. 

At  the  hearing  of  the  petition  there  appeared 
to  be  some  evidence  of  the  provisions  of  the  law 
having  been  violated  during  the  year  previous 
whilst  the  applicants  were  licensees. 

Geo,  F,  Whitmer^  for  appellant. 

W.  W.  Wilbur  {IVilliam  Shurr  with  him), 
for  appellees. 
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October  22,  1894.  Green,  J.  In  this  case 
a  majority  of  the  Judges  of  the  Court  below 
granted  the  license  in  question,  and  their  action 
must  be  considered  as  the  action  of  the  Court. 
The  President  Judge  dissented  from  the  decision 
of  the  associates,  as  was  his  undoubted  right,  but 
that  circumstance  does  not  affect  the  validity  of 
their  action  nor  its  binding  effect.  There  is 
nothing  before  us  but  the  record  and  that  is  in 
strict  conformity  with  the  statutory  require- 
ments. 

In  Carlson's  License,  127  Pa.  330,  we  held 
that  **neither  the  testimony  nor  the  opinion  of 
the  Court  form  any  part  of"  the  record,  and 
also  that  upon  certiorari  we  could  only  review 
what  appears  upon  the  face  of  the  record.  In 
Collam's  Petition,  134  Pa.  551,  we  held  that  we 
could  not  review  proceedings  in  license  cases 
upon  the  merits,  and  that  all  we  could  do  was 
to  see  that  the  license  Court  has  proceeded  ac- 
cording to  law.  In  Berg's  Petition,  139  Pa. 
354,  we  held  that,  *  *The  appeal  is  a  substitute  for 
a  certiorari  and  brings  up  nothing  but  the  re- 
cord. That  shows  the  petition  and  the  refusal 
of  the  Court  below  to  grant  the  license.  The 
reasons  for  such  refusal  are  not  material.  They 
do  not  properly  form  any  part  of  the  record." 

Following  these  precedents  we  can  take  no 
account  of  any  averments  which  relate  to  the 
merits  of  this  case.  They  are  not  before  us  and 
we  cannot  try  them. 

The  record,  however,  does  show  that  the  bond 
originally  filed  was  not  accepted,  but  that  another 
bond,  filed  on  the  day  the  license  was  granted, 
was  accepted.  It  is  contended  by  the  appellant, 
that  this  action  was  erroneous  because  the  law 
makes  no  provision  for  amendments  to  bonds, 
additional  sureties  or  additional  bonds.  To  that 
kind  of  an  argument  it  is  sufficient  reply  to  say 
that  the  law  makes  no  provision  against  the  filing 
of  a  new  bond  where,  for  any  reason,  the  one 
filed  with  the  petition,  was  deemed  and  found 
insufficient.  The  record  does  not  inform  us  as 
to  the  occasion  of  the  insufficiency  of  the  bond 
first  filed.  Presumably,  and  probably,  the  Judges 
may  not  have  been  satisfied  as  to  the  pecuniary 
sufficiency  of  the  bail,  and  therefore  required  a 
bond  with  bondsmen  who  were  more  satisfactory 
in  that  regard.  The  contention  that  a  Court 
may  not  require  a  sufficient  bond  in  a  proceed- 
ing, no  matter  of  what  kind,  wherein  bonds  or 
recognizances  are  necessary  to  be  filed,  and 
those  filed  or  offered  are  insufficient,  is  without 
reason.  The  law  abounds  with  proceedings  of 
many  different  kinds  in  which  bonds  or  recog- 
nizances are  required  to  be  filed,  and  in  all  of 
them,  as  well  after  as  before  they  have  been  filed 
or  taken,  exception  to  the  sufficiency  of  the  bail 
may  be  taken,  the  question  of  sufficiency  may 
be  heard  upon  testimony  and  decided,  and  if 


adjudged  adversely  the  bail  may  be  perfected  by 
new  bonds  or  recognizances.  Such  proceedings 
are  of  constant  occurrence  and  the  practice  is 
perfectly  familiar.  We  know  of  no  reason  why 
the  same  action  cannot  be  had  in  bonds  to  be 
given  in  license  cases.  Technically  the  license 
law  was  strictly  complied  with  in  this  case.  The 
petition  contained  all  the  statutory  facts  required 
to  appear  therein,  including  the  names  of  the 
sureties  in  the  bond.  The  bond  signed  by  the 
sureties  named  was  duly  filed  and  in  all  other  re- 
spects the  provisions  of  the  law  were  carefully 
observed.  When  the  bond  was  submitted  for 
approval  it  was  found  insufficient  for  some  rea- 
son, and  leave  was  granted  to  file  a  new  bond, 
which  was  done  at  once  and  the  sureties  ap- 
proved, and  then  the  license  was  granted.  In 
all  this  we  see  no  error. 

The  order  of  the  Court  below  is  affirmed  and 
appeal  dismissed  at  the  cost  of  the  appellant. 

w.  D.  N. 


(Common  }^ltm. 


C.  P.  No.  2.  June,  1890,  403. 

People's  Passenger  Railway  v.  The 
Union  Passenger  Railway  and  the 
Philadelphia  Traction  Company. 

Sfreft  railways— Act  of  June  /p,  1871— Right 
to  use  of  streets  in  a  city — Who  may  raise 
question  of— Equity— Injunction — ^'VigHanti- 
bus  non  dormientibuSy^  etc. 

It  is  fairly  well  settled  that,  ordinarily,  one  corporation 
has  no  standing  to  raise  the  question  of  the  right  of  an- 
other corporation  to  use  the  streets  of  a  dtj.  The  State 
alone  may  invoke  the  chancellor's  aid  where  the  powers 
granted  by  it  are  not  properly  exercised,  or  the  city  itself 
will  have  a  standing  in  Court,  when  its  rights  have  been 
invaded. 

The  complainant  having  consented  by  agreement  with 
both  the  city  and  the  park  commission,  that  other  pas- 
senger railways  might  be  given  permission  to  use  the 
tracks  across  the  bridge  and  within  the  park,  and  having 
secured  its  own  use  of  them  only  by  such  agreement,  can- 
not be  said  to  be  injured  and  to  have  had  its  rights  •«  in- 
vaded," when  the  dcfendanu  have  secured  such  per- 
mission. 

A  complainant  asking  a  Court  of  equity  for  the  exer- 
cise of  extraordinary  remedies,  must  show  that  his  own 
conduct  has  been  equitable,  and  that  he  has  not  slept  on 
his  right  in  such  a  way  as  to  mislead  his  adversary. 

Germantown  Pass.  Ry.  Co.  v.  Citizen's  Pass.  Ry.  Co., 
151  Pa.  138,  distinguished. 

Sur  application  for  special  injunction. 
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The  facts  are  fully  stated  in  the  opinion  of 
the  Court. 

H.  Gordon  Mc  Couch,  /.  LeveHng  Jones ^ 
Richard  C,  Dale,  and  Mayer  Sulzberger^  for 
complainant,  relying  on — 

The  Germantown   Pass.  Ry.  Co.  v.  Citizens'   Pass 
Ry.  Co.,  151  Pa.  138. 

Thomas  Learnings  Rufus  £,  Shapley,  E.  A, 
Ballard,  S.  C.  Perkins,  and  John  G.  Johnson, 
for  respondents. 

October  17,  1894.  Pknnypacker,  J.  The 
facts  which  appear  from  the  bill,  answer  and 
the  affidavits  filed,  are  as  follows  : — 

The  complainant,  a  passenger  railway  com- 
pany incorporated  by  Act  of  Assembly  of  April 
15,  1873,  's  the  lessee  of  the  Germantown  Pas- 
senger Railway  Company,  with  which  latter 
company,  prior  to  the  lease,  the  Fairmount 
Park  and  Delaware  River  Passenger  Railway 
Company  had  become  merged.  The  Act  of 
Assembly  of  March  26,  1859,  incorporating  the 
Richmond  and  Schuylkill  Passenger  Railway, 
afterward  the  Fairmount  Park  and  Delaware 
River  Passenger  Railway  Company,  authorized 
it  to  construct  a  railway  upon  certain  streets  in 
the  City  of  Philadelphia,  and  also  to  connect 
"with  a  double  track  westwardly  along  Girard 
avenue  to  the  Girard  avenue  bridge,  at  the  river 
Schuylkill.  This  company  shall,  at  any  future 
time,  have  the  privilege  of  crossing  the  river 
Schuylkill  by  the  Girard  avenue  bridge,  and  of 
extending  the  said  road  to  Lancaster  avenue." 
Acting  presumably  under  the  n-ights  granted  by 
this  charter,  the  Germantown  Passenger  Rail- 
way Company,  until  1868,  had  in  operation  a 
line  of  railway  along  Girard  avenue  to  the 
eastern  approach  of  an  old  bridge  across  the 
Schuylkill,  but  in  that  year  the  limits  of  Fair- 
mount  Park  were  extended,  and  this  company 
took  up  its  tracks  within  the  limits  of  the  Park 
and  fixed  its  terminus  on  Girard  avenue,  about 
Thirty-first  street.  In  1874  the  city  built  the 
present  Girard  avenue  bridge  over  the  Schuyl- 
kill. On  April  6  of  that  year  an  ordinance  of 
councils  was  passed,  authorizing  Clarke  Reeves 
&  Co  ,  the  contractors  for  the  erection  of  the 
bridge,  to  lay  a  double  track  of  seven-inch  iron 
rails  on  the  roadway  of  Girard  avenue  bridge, 
under  the  supervision  of  the  chief  engineer  and 
surveyor  of  the  city.  Section  2  of  thai  ordin- 
ance provided,  that  "the  said  bridge,  when  com- 
pleted, shall  be  under  the  exclusive  control  of 
the  City  of  Philadelphia,  and  the  railway  tracks 
thereon  may  be  used  and  crossed  by  such  pas- 
senger railway  company  or  companies  as  shall 
receive  the  consent  of  the  councils  of  the  said 
city,  by  the  passage  of  an  ordinance  to  that 
effect."     On  July  8,  1875,  An  ordinance  was 


passed  by  the  city  councils,  authorizing  the  Ger- 
mantown Passenger  Railway  Company  to  ex- 
tend the  tracks  of  said  railway  from  their  then 
terminus  to  connect  with  the  doable  track  nil- 
way  upon  Girard  avenue  bridge,  the  work  to  be 
done  under  the  supervision  and  regulation  of 
the  chief  commissioner  of  highways.  Section 
3  of  this  ordinance  was  as  follows :  "The  said 
Germantown  Passenger  Railway  Company,  pre- 
vious to  running  any  car  or  cars  upon  or  over 
said  bridge,  shall,  in  writing,  agree  10  comjdy 
with  section  2  of  an  ordinance,  approved  April 
6,  1874:  Provided,  that  the  privilege  hereby 
granted  to  the  Germantown  Passenger  Railway 
Company  shall  not  be  construed  to  prohibit  the 
City  of  Philadelphia  from  'granting  similar 
privileges  to  any  other  passenger  railway  com- 
pany or  companies:  And  provided  further,  that 
the  privileges  and  requirements  contained  here- 
in may  be  revoked  by  the  passage  of  an  ordin- 
ance to  that  effect."  At  this  point  the  pa^ 
commission  interposed,  and  at  its  instance  the 
city  filed  a  bill  in  equity  in  Common  Pleas  No. 
4,  September  T.,  1874*  asking  the  Court  to 
restrain  the  said  company  from  constructing  and 
maintaining  a  railway  upon  Girard  avenue, 
within  the  limits  of  the  park,  without  the  con- 
sent of  the  park  commission. 

The  Act  of  April  14,  1868,  contains  the  fol- 
lowing provisions  with  reference  to  the  power 
of  the  park  commission  : — 

"Section  19.  The  said  park  commissionen 
shall  have  the  power  to  govern,  manage,  lay  otit 
— the  said  Fairmount  Park — and  to  construct  all 
proper  bridges,  buildings,  railwajrs  and  other 
improvements  therein. 

' 'Section  20.  That  the  said  park  commis- 
sioners shall  have  authority  to  license  the  laying 
down  and  the  use  for  a  term  of  years,  from  time 
to  time,  of  such  passenger  railways  as  they  nuy 
think  will  comport  with  the  use  and  enjoyment 
of  the  said  park  by  the  public,  upon  such  terms 
as  said  commissioners  may  agree,  all  emolo- 
ments  from  which  shall  be'  paid  into  the  city 
treasury. 

''Section  21.  VIII.  No  street  railroad  car 
shall  come  within  the  lines  of  the  park  without 
the  license  of  the  park  commission. 

"Section  22.  Provided  that  if  said  park  com- 
missioners should  license  the  taking  of  ice  in 
said  park,  or  the  entry  of  any  street  railroad 
car  therein,  or  articles  for  sale,  or  musical  en- 
tertainments, it  may  be  with  such  compensation 
as  they  may  think  proper,  to  be  paid  into  the 
city  treasury." 

The  Court  of  Common  Pleas  No.  4,  granted 
a  preliminary  injunction  according  to  the 
prayer  of  the  bill,  which  injunction  was  dis- 
solved October  9,  1875,  ^y  ^^^  President  Judge 
of  that  Court,  upon  the  filing  ot  an  agreement,. 
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sigoed  by  the  solicitor  for  the  park  commission 
and  the  solicitor  for  the  Germantown  Passenger 
Rulway  Company,  to  the  effect  that  the  injunc- 
tion should  be  dissolved  upon  the  terms  pre- 
scribed by  the  park  commission.  These  terms, 
as  contained  in  the  agreement,  were : — 

"Resolved,  that  the  solicitor  is  hereby  in- 
structed to  enter  into  an  agreement  for  a  dis- 
continuance of  the  injunction  against  the  Ger- 
mantown F^issenger  Railway  Company. 

''Provided  there  shall  be  no  waiver  of  any 
control  this  commission  may  have  over  Girard 
avenue,  and  any  right  to  renew  the  motion  for 
an  injunction ;  and 

"Provided  further,  that  the  said  Germantown 
Passenger  Railway  Company  shall  agree  that 
their  tracks  on  Girard  avenue,  within  the  park, 
may  be  used  by  any  passenger  railwa3rs  licensed 
ot  constructed  by  this  commission  to  carry  pas- 
sengers from  one  portion  of  the  park  to  the 
other."  The  Germantown  Passenger  Railway 
Company,  upon  the  dissolution  of  the  injunc- 
tion, proceeded  to  lay  its  tracks  to  the  Girard 
avenue  bridge,  and  bias  been  using  these  tracks 
and  those  across  the .  bridge  from  that  time 
down  to  the  present. 

The  Union  Passenger  Railway  Company,  one 
of  the  defendants,  and  the  lessor  of  the  Phila- 
delphia Traction  Company,  the  other  defend- 
ant, was  originally  incorporated  by  the  Act  of 
Assembly  of  April  8,  1864,  P.  L.  297,  to  con- 
struct a  street  railway  upon  Seventh  and  Ninth 
streets,  in  the  City  of  Philadelphia,  and  its 
powers  have  been  enlarged  by  numerous  supple- 
mental Acts,  which  it  is  unnecessary  to  specify. 
Under  the  provisions  of  these  Acts,-  it  had, 
prior  to  the  year  of  1885,  a  street  railway  in 
operation  whose  western  terminus  was  at 
Twenty-ninth  and  Brown  streets,  and  which  ex- 
tended thence  north  along  Twenty-ninth  street 
to  Poplar  street,  and  from  there  eastwardly, 
completing  a  circuit.  At  Twenty-ninth  street 
and  Poplax  street  it  was  separated  from  the 
groimds  of  the  park  by  the  tracks  of  the  Phila- 
delphia and  Reading  Railroad,  which  were 
there  at  grade. 

By  the  Act  of  Nov.  22,  1873,  P-  L.,  1874, 
p.  444,  the  Union  Passenger  Railway  Com- 
pany was  empowered:  Section  i.  ''To  extend 
their  routes  and  lay  tracks  on  Ellsworth  street, 
and  on  such  other  street  or  streets  south  of 
Christian  street,  west  of  Twentieth  street,  north 
of  Columbia  avenue,  and  east  of  Third  street, 
as  the  Councils  of  the  City  of  Philadelphia  may 
from  time  to  time  permit  or  authorize  to  be  used 
by  said  company,  with  single  or  double  tracks. 

"  Section  2.  That  said  company  shall  also 
have  power — ^to  connect  said  new  routes  with 
each  others  and  with  their  old  tracks — to  lay 
curves  and  to  construct  circuits,  etc." 


An  ordinance  of  the  councils  of  the  city  was 
passed  Dec.  31,  1888,  which  ordained  that 
"The  Union  Passenger  Railway  Company  is 
hereby  authorized  to  lay  a  double  track  railway 
on  Poplar  street,  westwardly  from  its  tracks  on 
Twenty-ninth  street,  to  Pennsylvania  avenue, 
the  plans  to  be  approved  by  the  board  of  high- 
way supervisors.  Sec.  2.  That  said  company 
is  hereby  authorized  to  construct  a  bridge  on 
the  line  of  Poplar  street,  over  Pennsylvania 
avenue,  whenever  the  commissioners  of  Fair- 
mount  Park  shall  consent  to  a  construction  of  a 
passenger  railway  entering  the  park  at  that 
point." 

On  June  i,  1889,  the  park  commission  adopted 
the  following  resolutions : 

**  I .  That  the  Union  Passenger  Railway  Com- 
pany, upon  constructing  a  bridge  on  the  line  of 
Poplar  street,  over  Pennsylvania  avenue,  of  suf- 
ficient width  for  a  double-track  railway  to  be 
placed  thereon,  with  ample  space  for  a  carriage 
drive  on  each  side,  and  a  footway  of  twelve  feet 
on  each  side,  to  be  approved  by  the  chief  engi- 
neer, is  hereby  authorized  to  construct  a  dou- 
ble-track railway  from  said  bridge  northwardly 
along  the  northeast  side  of  the  park  to  Girard 
avenue,  and  there  to  connect  (with)  the  tracks 
now  laid  thereon,  etc.  3.  That  the  Union 
Passenger  Railway  Company  is  hereby  author- 
ized to  run  its  cars  on  the  tracks  now  on  Girard 
avenue  to  the  station  authorized  to  be  built  at 
the  southeast  comer  of  Thirty-seventh  street 
and  Girard  avenue." 

After  the  passage  of  this  ordinance  of  coun- 
cils and  the  resolution  of  the  park  commission^ 
the  president  of  the  Union  Passenger  Railway 
Company,  Aug.  i,  1889,  wrote  to  the  president 
of  the  People's  Passenger  Railway  Company, 
saying,  inUr  a/ia,  ''  So  soon  as  the  company 
can  erect  the  bridge  over  the  Philadelphia  and 
Reading,  it  will  seek  to  make  the  connection  with 
the  tracks  on  Girard  avenue,  that  cars  may  be 
run  to  the  lot  on  the  southeast  comer  of  Thirty- 
seven  th  and  Girard  avenue,  from  which  point  a 
return  will  be  made."  After  sending  this  let- 
ter, the  Union  Passenger  Railway  Company 
constructed  the  bridge,  according  to  the  plans 
of  the  park  commission,  over  the  railroad  at 
Poplar  street,  and  an  avenue  from  this  bridge 
through  the  park  to  Girard  avenue,  and  laid  its 
tracks  upon  this  avenue  at  an  expenditure  of 
about  |6o,ooo.  Its  main  purpose  was  to  con- 
nect with  the  tracks  upon  Girard  avenue,  and  in 
that  way  to  be  enabled  to  reach  the  station  at 
Thirty-seventh  street  and  Girard  avenue,  and 
the  Zoological  Garden  at  that  point. 

The  councils,  by  ordinance  of  June  22, 1894, 
ordained  that  "  The  Union  Passenger  Railway 
Company  is  hereby  authorized  to  connect  witb 
the  tracks  now  ]aid  on  Girard  avenue  and  the 
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bridge  from  the  point  at  which  its  existing  track 
is  constructed,  and  to  run  its  cars  over  and 
along  the  same  to  the  premises  at  the  southeast 
comer  of  Thirty-seventh  (street)  and  Girard 
avenue,  as  allowed  by  the  commissioners  of 
Fairmount  Park,  and  to  use  electric  motors  as 
the  propelling  power  of  its  cars,  with  the  neces- 
sary standards  and  appliances  needed  to  oper- 
ate the  same  by  overhead  electric  wires." 

The  complainant,  by  bill  filed  June  7,  1890, 
and  by  supplemental  bill  filed  subsequently, 
asks  that  the  defendants  be  restrained  from  ex- 
tending their  railway  or  running  their  cars  over 
Girard  avenue  west  of  Pennsylvania  avenue, 
from  running  their  cars  over  Girard  avenue 
bridge,  from  running  their  cars  on  Girard  ave- 
nue west  of  the  river  Schuylkill,  from  cutting 
the  complainant's  tracks  on  Girard  avenue,  and 
from  making  use  of  the  trolley  wires  erected  by 
it,  and  applies  for  a  preliminary  injunction.  Its 
contention  is,  that  the  defendants,  under  the 
Acts  of  Assembly  which  have  beea  cited,  have 
no  power  to  construct  a  railway  within  the 
limits  of  the  park  west  of  Twenty-ninth  street, 
or  to  make  use  of  the  tracks  upon  Girard  avenue 
bridge  for  the  purpose  of  crossing  the  river.  It 
s^pears  that  there  is  no  bridge  across  the  Schuyl- 
'  kill,  south  of  Girard  ?>.venue,  for  more  than  half 
a  mile,  and  none  north  of  that  avenue  for  more 
than  two  miles.  Girard  avenue  bridge  is  the 
chief  means  of  access  to  the  Zoological  Gar- 
den, and  for  a  large  portion  of  the  city  east  of 
the  Schuylkill,  to  the  west  park  and  to  West 
Philadelphia.  It  is  urged,  on  the  part  of  the 
defendants,  that  the  people  of  the  city  are  much 
interested  in  preventing  any  one  railway  com- 
pany from  having  a  monopoly  of  the  use  of  the 
railway  tracks  upon  Girard  avenue  bridge,  and 
that  it  will  be  much  to  the  benefit  of  the  public 
that  they  should  be  permitted,  in  common  with 
the  complainant,  to  make  use  of  the  tracks 
there  laid.  Certainly  those  officials,  who  are 
charged  with  the  duty  of  representing  the  inter- 
ests of  the  publid  and  the  city  with  reference  to 
the  matter,  entertain  that  view,  because  the 
park  commission,  by  its  resolutions  of  June  i, 
1889,  and  the  city  councils,  by  the  ordinances 
of  December  31, 1888,  and  June  aa,  1894,  have 
given  their  consent  to  the  extension  of  defend- 
ants' railway  through  that  portion  of  the  park, 
and  to  the  use  of  the  tracks  in  crossing  Girard 
avenue  bridge.  Nevertheless,  if  the  complain- 
ant has  shown  a  clear  right  to  the  relief  it  seeks, 
these  facts  ought  not  to  have  weight  with  the 
Court  to  prevent  it  from  issuing  the  injunction. 
The  first  point  which  arises  in  the  consideration 
of  the  subject  is,  as  to  whether  the  complainant 
has  a  standing  in  a  Court  of  equity  to  question 
the  power  of  the  defendants  under  their  char- 
ten.    It  appears  to  be  faiily  well  settled  that, 


ordinarily,  one  corporation  has  no  standing  to 
raise  the  question  of  the  right  of  another  omt- 
poration  to  use  the  streets  of  a  city,  and 
that  the  intervention  of  the  Court  can  only 
be  invoked  by  the  State,  which  is  concerned 
to  see  that  the  powers  granted  by  it  are 
properly  exercised,  or  the  city  whos^  rights  are 
invadecL  Thus,  in  Philadelphia  and  Gray's 
Ferry  Pass.  Ry.  Co.'s  Ap.,  loa  Pa.  123,  where 
an  application  was  made  by  a  passenger  railway 
company  to  restrain  another  company  from  the 
use  of  a  street  in  Philadelphia,  because  of  want 
of  authority.  Justice  Paxson,  in  reversing  the 
Court  below  which  granted  the  injunction  said: 
''I  am  unable  to  see  what  standing  the  appellees 
have  to  raise  this  question.  .  .  .  The  appellees 
are  not  in  any  sense  the  guardians  of  the  rights 
of  the  city  or  the  people,  and  may  not  interfere 
with  the  use  of  the  street  beyond  the  privileges 
conferred  by  their  charter.  Their  right  to  be 
heard  upon  such  a  question  is  more  tlum  doubt- 
fhl."  The  same  doctrine  is  maintained  in  The 
Twelfth  Street  Market  Co.  v,  Phila.  &  Reading 
Terminal  Railroad  Co.,  142  Pa.  580,  Junction 
Pass.  Ry.  v.  Williamsport  Pass.  Ry.,  154  Pi 
116,  and  recently  in  the  case  of  the  Thirteenth 
and  Fifteenth  Scs.  Pass.  Ry.  Co.  v.  Southern 
Pass.  Ry.,  15  C.  C.  145,  decided  in  this  Court 
The  complainant,  however,  relies  upon  the  case 
of  The  Germantown  Pass.  Ry.  Co.  tr.  Citixens' 
Pass.  Ry.  Co.,  151  Pa.  138.  That  case  was 
decided  under  the  provisions  of  the  Act  of  June 
19,  1871,  P.  L.  1360,  which  are  that,  ''in  all 
proceedings  in  Courts  of  law  or  equity  of  this 
Commonwealth,  in  which  it  b  alleged  that  the 
private  rights  of  individuals,  or  the  rights  or 
franchises  of  other  corporations,  are  invaded  by 
any  corporation  claiming  to  have  a  right  or 
franchise  to  do  the  act  from  which  such  injury 
results,"  it  shall  be  the  duty  of  the  Court  to  in- 
quire whether  the  corporation  does  in  foct  pos- 
sess the  right,  and,  if  it  has  not  been  conferred, 
to  restrain,  by  injunction,  such  injurious  acts. 
In  that  case,  the  bill  of  complainants  averred 
that  they  were  in  the  occupation  of  German- 
town  avenue  under  authority  of  their  charter, 
and  that  the  defendants,  without  any  authority, 
were  proceeding  to  lay  tracks  in  that  aveoue, 
and  that  it  would  be  ''a  aenous  inconvenience 
and  hindrance  to  plaintiffs  in  the  operation  of 
their  road,  and  a  source  of  annoyance  and  in- 
jury to  them."  The  Court  held  that  thcK 
averments  brought  them  within  the  terms  of 
the  Act,  and  gave  them  a  standing  to  ask  for  an 
injunction.  The  ground  of  the  decision  «», 
that  there  was  an  allegation  of  a  specific  injory 
to  tl^ie  complainants,  apart  irom  the  want  of 
authority  in  the  defendants,  and  of  the  fiurt  tbat 
the  rights  of  the  complainants  were  ''invaded." 
In  the  present  case  the  admitted  focts  atti  that 
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the  tracks  upon  Girard  avenue  bridge  were  laid 
by  Clarke  Reeves  &  Co.,  under  the  ordinance 
of  April  6,  1874,  which  provided,  that  "the 
railway  tracks  thereon  may  be  used  and  crossed 
by  such  passenger  railway  company  or  compan- 
ies as  shall  receive  the  consent  of  the  councils." 
Whatever  may  have  been  the  rights  of  the  com- 
plainant under  its  old  charter,  these  tracks 
were  laid  under  direction  of  the  city,  belonged 
to  it,  and  were  under  its  control. 

There  is  a  distinction  to  be  drawn  between 
the  right  to  use  the  bridge  and  the  right  to  use 
these  tracks.  The  complainants  secured  the 
privilege  of  making  use  of  these  tracks  from  the 
city  through  the  ordinance  of  July  8,  1875, 
which  contained  the  provision^  that  before  run- 
ning any  cars  over  the  bridge,  they  should,  in 
writing,  agree  to  comply  with  section  2  of  the 
oitlinance  of  April  6, 1874,  and  the  further  pro- 
vision, that  ''the  privilege  hereby  granted  to 
the  Germantown  Passenger  Railway  Company 
shall  not  be  construed  to  prohibit  the  City  of 
Philadelphia  from  granting  similar  privileges  to 
any  other  passenger  railway  company  or  com- 
panies." The  complainant  also  secured  the 
dissolution  of  the  injunction,  obtained  by  the 
dty  on  behalf  of  the  park  commission,  by  an 
agreement  with  that  commission,  in  settlement 
and  compromise  of  a  somewhat  doubtful  ques- 
tion, to  the  effect,  that  "their  tracks  on  Girard 
avenne,  within  the  park,  may  be  used  by  any 
passenger  railways  licensed  or  constructed  by 
this  commission  to  carry  passengers  from  one 
portion  of  the  park  to  the  other."  It  is  urged 
that  these  wprds  of  the  latter  agreement  only 
apply  to  the  railways  authorized  by  and  de- 
scribed in  section  so  of  the  Act  of  April  14, 
1868,  fixing  the  powers  of  the  park  commission. 
Sections  21  and  22,  however,  show,  perhaps 
not  with  that  particularity  which  is  desirable, 
that  it  was  the  intention  of  the  Legislature  to 
give  power  to  the  commission  to  license  other 
passenger  railways  to  enter  the  park  beside  those 
constructed  under  its  direction  under  section 
20,  and  the  language  of  the  agreement  is  suffi- 
ciently broad  to  cover  such  other  railways.  The 
complainant  having,  then,  consented  by  agree- 
ment with  both  the  city  and  the  park  commis- 
sion, that  other  passenger  railways  might  be 
given  permission  to  use  the  tracks  across  the 
bridge  and  within  the  park,  and  having  secured 
ks  own  use  of  them  only  by  such  agreements, 
how  can  it  be  said  that  it  is  injur^,  and  its 
rights  '4nVftded,"  when  the  defendants,  with 
the  consent  of  the  city  and  the  commission, 
widertake  to  make  use  of  these  tracks?  And  if 
its  rights  are  not  invaded,  and  it  is  not  injured 
by  SQch  use,  how  has  it  brought  itself  within  the 
tenoftof  die  Act  of  June  19,  187 1  ?  We  think 
thai  its.  standing  in  Court  to  raise  the  question 


of  the  power  of  the  defendants  is  at  least  doubt- 
ful. 

A  complainant  asking  a  Court  of  equity  for 
the  exercise  of  extraordinary  remedies,  must  be 
able  to  show  that  his  own  conduct  has  been 
equitable,  and  that  he  has  not  slept  upon  his 
rights  in  such  a  way  as  to  have  misled  his  ad- 
versary. In  the  letter  of  the  president  of  the 
Union  Passenger  Railway  Company,  written  to 
the  president  of  the  People's  Passenger  Railway 
Company,  Aug.  i,  1889,  the  purpose  to  erect  a 
bridge  across  the  railroad,  and  to  make  a  con- 
nection with  the  tracks  on  Girard  avenue,  as  a 
means  of  reaching  Thirty-seventh  street  and 
Girard  avenue,  is  clearly  expressed.  The  com- 
plainant knew  the  object  of  this  preliminary 
work,  yet  it  permitted  the  work  to  be  done,  and 
a  large  outlay  to  be  made  without  objection. 

The  contention  of  the  defendants  is  that,  un- 
der the  Act  of  Nov.  22,  1873,  ^^^y  *^^ve  ample 
power,  with  the  consent  of  the  city  and  the 
park  commission,  to  extend  their  routes  through 
the  grounds  of  the  park  and  over  the  Girard 
avenue  bridge.  We  do  not  consider  it  neces- 
sary at  this  time  to  decide  what  construction 
ought  to  be  put  upon  the  words  of  this  Act. 
For  the  reasons  which  have  been  given,  as  well 
as  for  others  which  have  been  only  suggested, 
we  think  the  complainant  has  not  made  out 
such  a  clear  case  that  the  Court  would  be  justi- 
fied in  interfering  in  this  early  stage  of  the  pro- 
ceedings. 

The  special  injunction  is  refused. 

F.  B.  N. 


C.  P.  No.  2.  Dec.  1893,  587. 

Calkins  et  al.  v.  Keely  et  al. 

Affidavit  of  defence— Judgment  for  amount  ad* 
mitted  to  be  due — Act  of  May  J7,  iSgj, 

The  object  of  the  Act  of  May  31 »  1803,  plainly  is  to 
permit  the  plaintiff  to  have  a  judgment  K>r  that  *'  part  of 
the  claim  "  about  which  there  is  no  contention  ;  and  the 
manner  in  which  the  portions  are  divided  is  immaterial. 

**  Part  of  the  claim  *'  may  be  one  of  two  items,  or,  just 
as  well,  half  of  each  of  two  items. 

Rule  for  judgment  for  amoimt  admitted  to  be 
due. 

The  facts  are  sufficiently  stated  in  the  opin- 
ion of  the  Court. 

Francis  S.  JBrown^  for  the  rule. 

F  A.  Sobemheimir^  contra. 

April  I  a,  1894.  PbnmypackxRi  J.  The 
suit  is  brought  to  recover  for  three  bills  for 
goods  sold  and  delivered,  amounting  in  the  ag* 
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gregate  to  twenty-eight  hundred  and  ninety  dol 
lars  and  nine  cents  (12,890.09).  Credits  were 
allowed  amounting  to  twenty-two  hundred  and 
seventy-four  dollars  and  thirty-two  cents 
(^2,274.32).  The  plaintiffs  claim  to  recover  for 
the  balance  of  six  hundred  and  fifteen  dollars 
and  seventy-seven  cents  (16115.77). 

The  affidavit  of  defence  filed  sets  up  that 
there  are  overcharges  in  some  of  the  items,  and 
that  the  defendants  are  entitled  to  certain 
credits,  and  that  'Hhe  defendants  therefore  only 
owe  the  sum  of  I336.31.  The  defendants  are 
ready  and  willing  to  pay  the  said  sum  of  three^ 
hundred  and  thirty-six  dollars  and  thirty-one 
cents  (I336.31),  and  now  tender  the  same." 

The  sums  admitted  to  have  been  paid  more 
than  cover  the  amounts  of  those  items  about 
which  there  is  no  dispute. 

The  Act  of  May  31,  1893,  P*  L.  185,  pro- 
vides: ''That  in  all  cases  now  pending  or 
hereafter  to  be  commenced  in  the  several  Courts 
of  this  Commonwealth,  in  which  affidavits  of 
defence  have  been  or  may  be  filed  to  part  of  the 
claim  of  plaintiff  or  plaintiffs,  the  plaintiff  or 
plaintiffs  may  take  judgment  for  the  amount  ad- 
mitted to  be  due,  and  have  execution  for  the 
collection  of  the  same,  and  the  cases  shall  be 
proceeded  in  for  the  recovery  of  the  balance  of 
the  demand  of  the  plaintiff  or  plaintiffs,  if  any- 
thing more  should  be  justly  due  to  such  plain- 
tiff or  plaintiffs." 

It  is  contended  on  the  part  of  the  defendants 
that  the  proper  construction  of  the  Act  is, 
that  it  does  not  apply  to  the  case  of 
an  admission  of  an  amount  due  upon 
items  all  of  which  are  more  or  less  in  dis- 
pute, and  that  it  is  intended  only  to  meet  the 
case  where  there  is  an  admission  that  certain  of 
the  items  are  due.  Looking  at  the  language  of 
the  Act,  and  the  objects  to  be  accomplished  by 
it,  we  see  nothing  which  should  lead  the  Court 
to  draw  such  distinction.  ''  Part  of  the  claim" 
may  be  one  of  two  items,  or  it  may  be  just  a^ 
well  the  half  of  each  of  two  items.  If  it  had 
been  intended  to  limit  the  effect  of  the  Act  in 
this  manner,  it  would  have  been  easy  to  have 
used  language  which  would  have  expressed  that 
thought.  The  object  plainly  is  to  permit  the 
plaintiff  to  have  a  judgment  for  that  *'  part  of 
the  claim"  about  which  there  is  no  contention, 
and  the  manner  in  which  the  portions  are  di- 
vided would  seem  to  be  immaterial.  We  have 
been  referred  to  the  case  of  Myers  v.  Cochran, 
51  Legal  Intell.  22,  as  an  authority  to  the  con- 
trary. We  do  not  so  understand  that  case. 
There  an  affidavit  was  filed  as  to  the  whole 
claim,  without  any  admission  of  a  sum  due,  and 
the  Court  held  that  therefore  it  Was  not  within 
the  Act,  and  that  they  would  not  undertake  to 
determine  to  what  extent  the  affidavit  was  in- 


valid and  give  judgment  for  such  sum,  leaving 
the  balances  to  be  ascertained :  Roberts  v. 
Sharp,  51  Legal  Intell.  22 ;  Russell  v.  Archer, 
76  Pa.  473- 

For  these  reasons  the  rule  will  be  made  abso- 
lute for  the  amount  admitted  to  be  due,  with 
leave  to  the  plaintiffs  to  proceed  for  the  recov- 
ery of  the  balance.  f.  b.  n. 


Ovpiyan^'  Court. 


April,  1894,71. 

Yoang'8  Estate. 

Exemption  of  $300  under  Act  of  April  14, 18 ji 
—The  word  ''children''  in  that  Act—Uth 
married  daughters — When  within  the  Act-^ 
Practice  O.  C.  where  petitioner  for  exemption 
has  property  belonging  to  the  estate. 

Unmarried  danghters,  without  meani  of  sappoit.  Ihing 
with  and  dependent  upon  their  father,  are  •'chiMren" 
within  the  letter  and  spirit  of  the  Act  of  April  14, 1851, 
and  therefore  entitled  to  the  exemption  provided  for  is 
that  Act. 

The  word  "chUdren"  in  the  Act  of  April  14, 1851, 
does  not  necessarily  mean  minor  children  only. 

If  a  petitioner  for  exemption  have  in  his  possesnoa 
money  or  property  belonging  to  the  estate,  the  Comt  wiU 
award  the  exemption  of  I300  only  upon  condition  df  die 
restitution  to  the  estate  of  such  money  or  property  held 
by  petitioner. 

Petition  for  exemption  of  ^300. 

The  facts  are  stated  in  the  opinion. 

William  H.  Peace^  for  petitioners. 

R.  T.  Corson  and  G.  G,  Cookman^  contra. 

October  27,  1894.  Ferguson,  J.  Thbwts 
a  claim  for  the  exemption  of  ^300,  the  petition 
alleging  that  the  petitioners  were  the  daughters 
of  the  decedent;  that  they  were  upwards  of 
twenty-one  years  of  age,  and  that  they  hid 
alwa3rs  lived  with  their  father,  and  were  solely 
and  wholly  dependent  upon  him  for  supped 
The  allowance  of  this  claim  was  excepted  to, 
because  the  petitioners  were  not  minors,  and  be* 
cause,  as  alleged,  they  had  appropriated  to  their 
own  use  money  and  property  of  the  estate  to  an 
amount  exceeding  ^300. 

It  has  been  held  by  this  Court  that  the  word 
"children'*  in  the  Act  of  April  14,  1851,  does 
not  necessarily  mean  minor  childi^  only,  but 
that  an  unmarried  daughter,  without  means  of 
support,  living  with  and  dependent  upon  her 
father,  is  within  the  letter  and  spirit  of  the  Act: 
Halbe's  Est.,  48  Legal  Intell.  86. 

The  exemption  is  therefore  awarded  to  the 
petitioners,  upon  condition,  however,  that  they 
first  make  restitution  to  the  estate  of  any  money 
or  property  belonging  thereto  in  their  posses- 
sion, p.  B.  w. 
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^u^reme  €ourt. 

Jtn.,  '94,  293.  March  30,  1894. 

Meigs  V.  Lewis. 

Deed — Reservation  in — Meaning  of  "  over  and 
above  f^*  and  of  *'  in  like  manner  as  the  same 
is  now  done,^* 

In  construing  a  deed,  it  is  proper  and  sometimes  neces- 
sary to  consider  the  circumstances  under  which  it  was 
made,  for  the  purpose  of  ascertfdning  the  intention  of  the 
parties,  and  the  rule  that  the  provisions  of  a  deed  are  to 
be  construed  most  strongly  against  the  grantor  is  never 
available  to  defeat  an  intention  so  manifested. 

A.  who  owned  two  pieces  of  land,  conveyed  one  to  B., 
the  deed  containing  the  following  clause  in  the  haben- 
dum :  **UDder  and  subject  ....  as  respects  the  two 
feet  three  inches  wide  strip  above  mentioned  to  the  right 
and  privilege  of  the  owners  and  occupiers  of  the  premises 
adjoining  on  the  east  to  build  over  and  above  the  same 
in  like  manner  as  is  now  done.''  The  premises  on  the 
east  was  the  other  of  A.'s  two  tracts,  and  at  the  time  of 
the  deed  to  B.  certain  structures  were  over  the  strip  be- 
ginning at  the  height  of  eleven  feet  from  the  ground  : 

HeU^  The  manifest  purpose  of  the  parties  in  connec- 
tion with  the  grant  and  the  building  right  reserved  was 
to  secure  to  the  grantee  the  use  and  benefit  of  the  way  as 
it  then  existed  ;  that  the  words  "in  like  manner  as  the 
same  is  now  done,"  referred  to  the  point  and  manner  of 
the  location  of  the  structures  above  it,  and  hence  so  long 
as  B.  or  his  grantee  of  the  eastern  premises  left  a  way  of 
eleven  feet  in  the  clear,  he  or  they  could  build  over  the 
strip  and  were  not  limited  to  buildings  of  the  height  of 
those  whidi  existed  at  the  time  of  the  conveyance  to  A. 

Appeal  of  Harry  A.  Lewis,  defendant,  from 
the  decree  of  the  Common  Pleas  No.  2,  of  Phila- 
delphia County,  in  a  suit  in  equity  wherein 
Samuel  Emlen  Meigs  was  plaintiff. 

The  facts  in  this  case  as  found  by  the  master 
(J.  Edward  Carpenter,  Esq.,)  were  as  follows : 
William  H.  French,  being  the  owner  of  certain 
real  estate  situate  on  Locust  street,  Seventeenth 
street  and  Latimer  street,  in  the  City  of  Phila- 
delphia, conveyed  by  deed  dated  April  29,  1863, 
and  recorded  in  Deed  Book  A.  C.  H.  No.  89, 
page  403,  a  portion  of  the  said  lot  of  ground 
situated  on  the  south  side  of  Locust  street  at  the 
distance  of  eighteen  feet  westward  from  the  west 
side  of  Seventeenth  street,  containing  in  front  on 
Locust  street,  sixteen  feet  and  extending  of  that 
width  southward  seventy-three  feet  seven  and 
one-half  inches,  then  narrowing  by  an  off-set  on 
die  east  side  to  the  width  of  two  feet  three  inches 
and  continuing  of  that  reduced  width  southward 


a  further  depth  of  sixteen  feet  four  and  one-half 
inches  to  Latimer  street,  to  William  L.  Hilde- 
bum.  This  deed  contained  the  following  clause 
in  the  habendum :  "Under  and  subject  never- 
theless ....  as  respects  the  two  feet  three 
inches  wide  strip  above  mentioned  to  the  right 
and  privilege  of  the  owners  and  occupiers  of  the 
premises  adjoining  on  the  east  to  build  over  and 
above  the  same  in  like  manner  as  is  now  done.'' 

Afterward  by  deed  dated  May  22,  1863, 
French  conveyed  to  Charles  H.  Roser  another 
portion  of  the  original  large  lot  fronting  on 
Seventeenth  street  and  extending  in  depth  sdong 
the  north  side  of  Latimer  street  to  the  eastern 
line  of  the  strip  of  land  two  feet  three  inches 
wide  before  conveyed  to  Hildeburn  upon  which 
it  was  bounded  sixteen  feet  four  and  one-half 
inches :  "Together  with  the  right  and  privilege 
to  Chas.  H.  Roser,  his  heirs  and  assigns,  owners 
and  occupiers  of  the  premises  of  building  over 
and  above  the  alley  in  like  manner  as  was  then 
done." 

By  means  of  sundry  conveyances  the  lot  con- 
veyed by  French  to  Hildeburn  came  into  the 
possession  of  the  plaintiff  and  that  conveyed  to 
Roser  into  the  possession  of  the  defendant.  The 
deed  to  the  plaintiff  is  from  James  C.  Biddle, 
trustee,  dated  January  5,  1891,  and  contained 
the  clause,  "Subject  as  respects  the  two  feet 
three  inches  wide  strip  above  mentioned  to  the 
right  and  privilege  of  the  owners  and  occupiers 
of  the  premises  adjoining  on  the  east  to  build 
over  and  above  the  same  in  the  like  manner  as 
is  now  done." 

The  defendant's  deed  is  from  George  L.  Har- 
rison and  wife,  dated  November  26,  1890,  and 
grants  the  right  to  build  over  the  alley  "in  like 
manner  as  is  now  done." 

At  the  time  of  the  conveyances  to  the  plain- 
tiff and  defendant  there  was  over  the  northern 
portion  of  the  strip  of  ground  two  feet  three 
inches  wide  belonging  to  the  plaintiff,  a  frame 
structure  with  a  brick  wall  crossing  the  northern- 
most end  of  the  strip  beginning  at  a  distance  of 
eleven  feet  from  the  ground  and  extending  in 
height  to  a  distance  of  thirty-two  feet  two  inches 
from  the  ground.  This  frame  structure  was  a 
portion  of  a  room  or  rooms  in  the  second  floor 
of  the  house  then  existing  on  the  defendant's 
property  and  occupied  a  space  of  eight  feet  four 
and  one-half  inches  over  the  strip  of  ground  from 
the  northern  end  rimning  south. 

An  ordinary  floor  or  platform  was  built  over 
the  remaining  or  southerly  portion  of  this  strip 
extending  from  the  southernmost  end  of  the 
frame  structure  above  mentioned  to  Latimer 
street,  at  the  same  height  above  the  ground  as  the 
floor  of  the  second  story  of  the  house.  And 
this  was  the  character  and  condition  of  the 
structure  erected  over  the  strip  of  ground  as  f^r 
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back  as  the  memory  and  knowledge  of  any  of 
the  witnesses  could  go,  and  there  was  no  evidence 
before  the  master  to  show  that  at  any  time  since 
the  date  of  the  deed  from  French  to  Hildeburn 
any  other  structure  had  ever  existed  over  the 
strip  of  ground.  In  September,  1892,  the 
plaintiff  discovered  that  the  defendant  intended 
to  build  over  the  strip  of  ground  to  a  greater 
height  on  the  northernmost  portion  than  the  wall 
then  existing,  or  which  had  previously  existed, 
had  been  erected,  and  also  to  build  over  the 
southernmost  portion  of  the  strip  to  an  equal 
height,  where  previously  no  wall  had  existed. 

The  plaintiff  warned  the  defendant  to  desist 
from  building  over  the  strip  in  the  manner  indi- 
cated, but  finding  that  the  building  was  still  pro- 
gressing he  filed  a  bill. 

[For  the  opinion  of  the  master  see  33  Weekly 
Notes,  484]. 

The  master  reported  a  decree  that  the  defend- 
ant be  restrained  from  maintaining  any  structure 
over  the  southern  end  of  plaintiffs  strip  at  a 
height  above  12  feet  6  inches  from  the  ground 
and  over  the  northern  part  in  excess  of  32  feet 
6  inches  from  the  ground  and  that  he  be  ordered 
to  remove  any  existing  structure  above  said 
height  on  said  parts  of  the  strip. 

The  defendant  filed  exceptions,  which  after 
argument  were  dismissed  by  the  Court,  and  a 
decree  was  entered  as  recommended  by  the  mas- 
ter. 

The  defendant  took  this  appeal  and  assigned 
as  error,  inter  alia,  the  entry  by  the  Court  of 
the  decree  enjoining  the  maintenance  of  the 
erections  complained  of,  supra.  (2d,  3rd  and 
4th  assignments  of  error.) 

Richard  P.  White,  {Joseph  P.  AfcCuilen 
with  him),  for  appellant. 

While  it  might  well  be  argued  that  the  plain- 
tiff is  not  entitled  to  an  injunction  because  his 
right  is  uncertain — 

Kerr  on  lajunctions,  p.  49. 
Harkinson's  App.,  78  Fb.  196. 

and  his  injury,  if  any,  de  minimis — 

Livingstone  v.  Wolf,  136  Pa.  519. 
Ome  V,  Fridenburg,  143  Id.  487. 

It  is  argued  that  the  meaning  of  the  words  ''to 
build  over  and  above  the  strip  in  like  manner  as 
is  now  done,"  taking  them  in  their  ordinary  ac- 
ceptation and  according  to  the  intention  of  the 
parties  as  denoted  by  the  circumstances  existing 
at  the  time  of  the  execution  of  the  deeds,  makes 
it  clear  that  complainant's  bill  should  have  been 
dismissed. 

In  Sheppard's  Touchstone,  at  page  88,  it  is 
said  :  ''This  rule  (that  a  deed  be  taken  most 
Strongly  against  a  grantor)  from  its  strictness 
and  rigor  is  the  last  to  be  resorted  to;  and  is 


never  to  be  relied  on  but, where  all  other  rules 
of  exposition  fail." 
And  see 

Richardson  v.  Clements,  89  Pa.  503. 

Taylor  v.  Corporation  of  St.  Helens,  6  Ch.  D.  264. 

Smith  V,  Packhnrst,  3  Atk.  136  S.  C.  sub  nom, 

Parkhurst  v.  Smith,  Willei,  327. 

Huss  V.  Stephens,  51  P&.  3iS2. 

Chriswell  v.  Grumbling,  107  Id.  414. 

In  construing  a  deed  the  court  must  look  into 
the  circumstance  under  which  it  was  made  as 
evidencing  the  intention  of  the  parties. 

Cox  V.  Freedley,  33  Pa.  124. 

Miner's  App.  61  Id.  283. 

Morrison  v,  Marqnardt,  24  Iowa  Rep.,  64. 

Washburn's  Easements  and  Servitudes,  (3rd  Ed.) 
49. 
In  the  deed  from  French  to  Hildeburn  thcic 
was  an  express  reservation  to  the  owners  of  the 
Lewis  lot  of  a  right  to  build  over  and  above  the 
strip.  This  right  is  given  in  the  words  quoted 
above. 

When  within  a  few  weeks,  within  less  than  a 
month,  after  conveying  the  Meigs  lot  to  Hilde- 
burn, French  conveys  the  Lewis  lot  to  Roser,  he 
makes  it  very  clear  as  to  what  his  meaning  and 
his  purpose  was,  for  he  no  longer  calls  this  off- 
set a  "strip"  but  speaks  of  it  as  an  alley,  and 
grants  the  right  to  Roser,  "his  heirs  and  assigns 
to  build  over  and  above  the  alley  in  like  manner 
as  is  now  done." 

It  may  be  admitted  that  French  in  his  design 
to  create  an  alley-right  for  the  benefit  of  the 
plaintiff's  property  did  not  make  use  of  the  best 
conveying  form  or  term,  and  his  ignorance  on 
this  point,  if  we  are  to  call  it  such,  may  be  con- 
ceded ;  but  surely  we  cannot  assume  that  he  was 
so  utterly  foolish  as  to  have  thus  designed  to 
have  light  and  air  furnished  to  the  Locust  street 
house  over  a  two  feet  three  inches  wide  strip  by 
providing  that  on  the  Latimer  street  end  of  the 
strip  furthest  from  Locust  street  there  should 
be  a  building  in  the  nature  of  a  platform  but 
twelve  feet  high,  while  between  that  platform 
and  the  house  to  which  he  desired  to  furnish 
light  and  air  and  nearest  to  that  house,  there 
should  be  a  wall  thirty-two  feet  high,  and  then 
again  that  this  wall  should  be  limited  in  its 
height  only  to  the  extent  of  two  feet  three 
inches,  while  the  remainder  of  the  wall  could  be 
built  to  any  height  whatever. 

The  meaning  of  the  words  and  the  intention 
of  the  grantor  as  gathered  from  his  own  interpre- 
tation in  the  subsequent  deed  to  Roser  for  the 
Lewis  lot  (in  which  he  speaks  of  the  strip  as  an 
alley),  and  from  all  the  surrounding  facts  and 
circumstances  as  they  existed  at  the  time  of  the 
original  grant  and  reservation,  indicate  clearly 
^h^t  ,the  purpose  of  the  grantor  was  to  have 
maintained  an  alley-way  pf  ^^certaip^j^eadway 
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in  the  clear  for  the  benefit  of  the  plaintiff's 
property.  This  having  been  done,  and  the 
plaintiff  not  having  been  interfered  with  in  his 
enjoyment  of  such  an  alley  right,  it  would  seem 
tiiat  the  learned  master  was  in  error  in  invoking 
the  rule  of  construction  upon  which  he  based 
his  report — a  rule  under  which  he  certainly  did 
construe  the  language  of  the  deed  *'  most  unfav- 
orably to  the  grantor/*  for  he  overcame  the 
grantor's  intention,  destroyed  the  meaning  of 
his  words,  and  tamed  a  building  privilege  into  a 
building  restriction. 

Henry  Budd,  (  WilUam  M,  Meigs  with  him), 
for  appellee. 

In  interpreting  the  words  *'  to  build  over  and 
above  the  same  (a  certain  strip  of  land)  in  like 
manner  as  is  now  done  "  it  must  be  borne  in 
mind  that  the  common  grantor  by  his  first  deed 
gave  the  fee  in  land  composing  the  strip,  and 
gave  it  by  the  very  same  words  by  which  he 
gave  the  broader  part  of  the  lot;  no  distinction 
whatever  is  made.  The  plaintiff  therefore  is 
vested  with  the  absolute  fee  simple  of  the  strip, 
and,  except  so  far  as  interfered  with  by  the  ser- 
vitude created  by  the  clause  which  is  to  be  in- 
terpreted, his  right  over  the  strip  is  absolute. 
Cujus  est  solum ^  eju^  est  usque  ad  caelum ,  and 
it  is  clear  that  the  plaintiff  can — subject  only  to 
the  exception  imparted  by  the  reservation— do 
as  he  please  over  and  above  this  strip ;  it  is  his, 
and  he  can  forbid  anyone  from  interfering  with 
it  in  any  way,  even  though  no  injury  whatsoever 
be  done  him — let  alone  a  case  where,  as  here, 
all  possible  future  use  of  his  rights  over  the  strip 
is  snatched  away  from  him,  and  a  wall  is  run  up 
dose  to  his  back  windows  to  shut  off  light  and 
air  in  a  crowded  city. 

Nor  is  this  all,  for  the  right  is  moreover 
claimed  by  the  defendant — and  must  be  claimed 
— to  build  over  the  strip  as  high  as  he  may 
please  at  any  future  time,  nineteen  stories  or 
whatever  may  be  the  limit  of  height  hereafter  to 
be  attained.  The  statement  of  this  proposition 
carries  its  own  refutation,  when  it  is  compared 
with  the  facts  which  have  been  found  by  the 
master  as  to  the  prior  condition  of  the  build- 
ings, and  the  words  of  the  deed — **to  build  over 
and  above  the  same  in  like  manner  as  Ls  now 
done." 

The  well-known  maxim,  that  words  are  to  be 
taken  most  strongly  against  him  who  uses  them, 
verba  chartarum  fortius  accipiuntur  contra  pro- 
ferentem,  applies. 

White  V,  Smith,  33  Pi.  186. 
Beeson  v,  Patterson,  36  Id.  24. 

We  are  not  set  to  work  to  guess  at  the  mean- 
ing of  a  grantor  without  regard  to  his  words, 
and  required  to  practically  assume  that  where  he 
gran  ts  one  lot  and  retains  another  he  must  be 


taken  to  have  meant  to  grant  as  little  as  possible 
and  retain  as  much  as  possible. 

As  to  the  contention  that  intent  as  derived 
from  circumstances  must  govern,  let  us  look  at 
the  authorities  cited  by  the  appellant. 

In  Huss  V.  Stephens,  51  Pa.  282,  and  Chris- 
well  V,  Grumbling,  107  Id.  414,  the  interpreta- 
tion of  the  grantor's  words  was  found  in  expres- 
sions used  in  the  same  paper  as  that  which 
contained  the  words  whose  meaning  it  was 
sought  to  explain ;  in  Cox  v.  Freedley,  33  Pa. 
124,  there  was  a  practical  application  of  the 
maxim,  the  Court  holding  that  under  a  grant  of 
land  bounded  by  the  side  of  a  street  the  grantee 
took  to  the  centre  of  it,  if  the  grantor's  title  ex- 
tended so  far,  and  in  Miner's  Appeal,  61  Pa. 
283,  the  maxim  was  expressly  recognized.  In 
our  case  it  was  found  by  the  master  and  undis- 
puted that  the  plaintiff's  lot  was  the  one  first 
conveyed  by  the  party  who  originally  owned 
both  lots,  and  created  the  reservation ;  and  who, 
when  he  conveyed  the  plaintiff's  lot  to  Hilde- 
burn,  subject  to  the  reservation,  still  owned  the 
lot  now  belonging  to  defendant. 

The  words  to  be  interpreted  refer  to  the  re- 
striction upon  the  plaintiff's  rights  contained  in 
the  grant  of  the  fee  to  him ;  or,  if  you  please, 
to  the  reservation  by  the  grantor  for  the  benefit 
of  the  lot  he  retains.  If,  then,  the  maxim  ap- 
plies, it  is  plain  that  the  grantor  can  be  held  to 
have  reserved  no  more  than  the  words  in  their 
strict  sense,  taken  against  him,  imply;  but,  if 
the  maxim  be  not  of  authority,  as  was  con- 
tended below  by  the  defendant  on  the  authority 
of  Taylor  v.  Corp.  of  St.  Helens,  L.  R.  6  C. 
D.  270;  then,  if  the  words  be  so  doubtful  that 
we  cannot  find  out  their  meaning  according  to 
the  ordinary  and  proper  rules  of  construction, 
the  reservation  is  void  for  uncertainty,  and 
the  restriction  upon  the  plaintiff's  use  of  his 
property  falls  to  the  ground. 

As  to  the  contention  that  the  defendant  is  not 
doing  the  plaintiff  much  damage,  and  can  there- 
fore go  on  and  do  it,  it  is  submitted  that  such  is 
not  the  law.  The  plaintiff's  right  is  an  absolute 
one,  and  any  violation  of  it  is  a  plain  wrong. 
The  question  is  not  how  much  injury  is  done, 
but  has  the  defendant  the  right  to  build  as  he  has 
done?  He  is  trespassing  on  plaintiff's  land. 
Can  he  show  any  warrant  for  so  doing?  It  must 
not  be  forgotten  here  again  that  the  defendant's 
successor,  or  even  he  himself,  if  he  have  the  right 
to  do  what  he  has  done,  has  the  right  hereafter 
to  add  another  story  and  still  another  at  his 
pleasure. 

It  cannot  "make  the  slightest  difference  that 
the  plaintiff's  property  is  of  insignificant  value 
to  him  as  compared  with  the  advantages  that 
would  accrue  to  the  defendant  from  its  occupa- 
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Walters  v.  McElroy,  151  Pa.  549. 

It  is  well  settled  that  the  defendant  in  contin- 
uing to  build  after  the  bill  was  filed,  did  so  at  his 
own  risk. 

Dark  v,  Martin,  49  Pa.  289. 

R.  R.  Co.  V.  Land  Co.,  54  Id.  28. 

Walters  v.  McElroy,  151  Id.  549. 

McCall  V.  Barrie,  14  Weekly  Notes,  419. 

The  trespass  in  this  case  is  clearly  one  of  such 
a  permanent  nature  as  equity  will  always  re- 
strain by  injunction. 

Masson's  Appeal,  70  Pa.  30. 
Walters  v,  McElroy,  151  Id.  549. 
Proctor  V.  Campbell,  6  Pa.  C.  C,  531. 
Bank  v,  Avery,  7  Id.  255. 
Com.  V,  R.  R.  Co.,  24  Pa.  159. 
VolImer*s  Appeal,  61  Id.  118. 
Milne's  Appeal,  81  Id.  54. 

November  12,  1894.  McCollum,  J.  This 
case  turns  on  the  construction  of  the  reservation 
in  the  deed  from  French  to  Hildeburn.  The 
appellee  has  succeeded  to  the  rights  of  the  gran- 
tee in  that  deed  and  the  appellant  to  the  rights 
of  the  grantor.  In  construing  a  deed  it  is  proper 
and  sometimes  necessary  to  consider  the  circum- 
stances under  which  it  was  made  for  the  purpose 
of  ascertaining  the  intention  of  the  parties :  Cox 
V.  Freedley,  33  Pa.  124,  and  Miner's  Appeal,  61 
Pa.  283.  In  delivering  the  opinion  of  this 
Court  in  Lacy  ».  Green,  84  Pa.  514,  Wood- 
ward, J.,  said :  * 'Where  the  meaning  of  an 
agreement  is  doubtful  its  terms  are  to  be  con- 
sidered in  the  light  thrown  on  them  by  proved 
or  admitted  illustrative  facts.  The  situation  in 
which  the  parties  stand,  the  necessities  for 
which  they  would  naturally  provide,  the  con- 
veniences they  would  probably  seek  to  secure, 
and  the  circumstances  and  relations  of  the  prop- 
erty in  regard  to  which  they  have  negotiated, 
are  all  elements  in  the  interpretation  of  an 
ambiguous  contract.''  That  was  a  case  which 
involved  the  construction  of  a  reservation  in  a 
deed  and  the  real  question  in  it  was  whether  the 
reservation  was  broad  enough  to  allow  the  gran- 
tor  to  pile  his  lumber  for  the  purpose  of  rafting 
it  on  a  portion  of  the  land  he  conveyed  to  the 
grantee.  The  Court  below,  being  of  opinion 
that  the  case  was  one  in  which  the  reservation 
should  be  construed  most  strongly  against  the 
grantor,  held  that  it  was  not,  but  this  Court  re- 
versed the  judgment  on  the  ground  that  the  lan- 
guage of  the  reservation  construed  in  the  light  of 
the  surrounding  circumstances  showed  it  was 
the  manifest  intention  of  the  parties  that  the 
grantor  should  have  the  privilege  of  piling  his 
lumber  on  the  grantee's  land  for  the  purpose 
stated.  It  is  evident  that  in  Lacy  ».  Green, 
supra,  the  Court  below  misapplied  the  rule  on 
which  it  based  its  decision  because  the  language 


of  the  reservation  construed  with  regard  to  the 
facts  and  circumstances  under  which  it  was  made 
showed  a  clear  intention  of  the  parties  in  accord 
with  the  grantor's  claim,  and  the  rule  that  the 
provisions  of  a  deed  are  to  be  construed  most 
strongly  against  the  grantor  is  never  available  to 
defeat  an  intention  so  manifested. 

In  the  case  before  us  the  grantor  reserved  the 
right  "to  build  over  and  above"  the  narrow  strip 
or  alley  "in  like  manner  as  the  same  is  now 
done."  It  will  be  noticed  that  the  reservation 
contemplated  a  building  by  the  grantor  "over 
and  above"  the  alley  and  not  a  mere  continu- 
ance by  him  of  the  structures  then  erected  o?er 
it.  But  it  is  contended  by  the  appellee  that  the 
words  "in  like  manner  as  the  same  is  now  done," 
restrict  the  grantor  and  his  assigns  to  the  erec- 
tion of  buildings  over  it  of  the  same  height  as 
those  existing  at  the  time  of  the  reservation, 
whilst  it  is  claimed  by  the  appellant  that  the 
proper  office  of  these  words  is  to  secure  to  the 
grantee  an  alley  of  the  same  width  and  height 
as  the  one  then  in  use.  The  "proved  or  admit- 
ted illustrative  facts"  in  the  case  are  that  when 
French  conveyed  to  Hildeburn  the  narrow  strip 
was  built  over  its  entire  length  and  constituted  a 
covered  private  way  from  the  Locust  street  prop- 
erty to  Latimer  street.  The  building  over  the 
way  from  Latimer  street  a  distance  of  eight  fe^ 
was  a  mere  platform,  the  top  of  which  was 
twelve  feet  and  six  inches  above  the  ground  and 
the  building  over  the  balance  of  it  was  a  dwell- 
ing nineteen  feet  and  eight  inches  higher  than 
the  platform  or  thirty- two  feet  above  the  ground. 
According  to  the  appellee's  construction  of  the 
reservation  the  appellant  cannot  build  above  the 
platform  to  the  height  of  the  building,  at  the 
northern  end  of  it,  nor  raise  the  latter  above  its 
present  height,  although  it  must  be  conceded 
that  he  may  raise  that  portion  of  his  building 
which  abuts  on  the  Locust  street  property  for 
thirteen  feet  nine  inches  to  any  height  he  pleases. 
The  absurd  results  of  such  a  construction  natur- 
ally suggest  that  it  is  unsound  and  not  in  har- 
mony with  the  intention  of  the  parties.  It  is  a 
construction  which  materially  detracts  from  the 
convenience  and  value  of  the  appellant's  prop- 
erty and  adds  nothing  to  the  convenience  or 
value  of  the  appellee's.  What  possible  use  or 
benefit  can  the  latter  derive  from  a  construction 
of  the  reservation  which  keeps  open  for  all  time 
the  narrow  space  above  the  platform  from  Lari- 
mer street  to  the  appellant's  dwelling  which  ex- 
tends to  the  northern  end  of  the  alley  ?  But  the 
learned  master  thought  it  was  of  no  consequence 
in  this  issue  whether  the  building  which  the  ap- 
pellant proposed  to  erect  would  benefit  or  injure 
the  property  of  the  appellee.  This  is  true  if  his 
construction  of  the  reservation  is  sound.  The 
right  of  the  appellant  is  such  as  the  reservation 
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gives  him  and  it  cannot  be  enlarged  or  abridged 
by  showing  that  his  action  under  color  of  it 
would  or  would  not  result  in  injury  to  the  ap- 
pellee's property.  It  must  be  remembered,  how- 
ever, that  the  reservation  must  be  interpreted  in 
the  light  of  the  apparent  object  or  purpose  of  the 
parties,  and  of  the  conditions  existing  when  it 
was  made.  If  the  master's  view,  that  the  reser- 
vation relates  to  the  height  as  well  as  to  the  point 
and  manner  of  the  location  of  the  building 
above  the  alley,  prevails,  the  appellant  must 
build,  if  at  all,  to  the  height  of  the  old  struc- 
tures. He  cannot  build  above  or  below  that 
height  without  disregarding  the  terms  of  the  re- 
servation as  construed  in  the  Court  below.  We 
cannot  find  in  the  reservation  in  question  any 
warrant  for  a  construction  which  would  accom- 
plish the  results  to  which  we  have  referred. 
Moreover  we  think  that  the  language  of  the  re- 
servation does  not  authorize  such  a  construction 
when  it  is  considered  in  the  light  of  the  facts 
and  circumstances  existing  at  the  time  of  the  sale 
and  conveyance  to  Hildebum.  The  manifest 
purpose  of  the  parties  in  connection  with  the 
grant  and  the  building  right  reserved  was  to  se- 
cure to  the  grantee  the  use  and  benefit  of  the 
way  as  it  then  existed  and  the  words  '<in  like 
manner  as  the  same  is  now  done''  refer  to  the 
point  and  manner  of  the  location  of  the  struc- 
tures above  it.  In  accordance  with  these  views 
we  sustain  the  second,  third  and  fourth  specifica- 
tions of  error.  We  do  not  consider  it  necessary 
in  the  view  we  have  taken  of  the  case  to  notice 
in  detail  the  other  specifications. 

Decree  reversed  and  bill  dismissed  at  the  cost 
of  the  appellee. 

w.  c.  s. 


Jan.  *94,  257.  March  23,  1894. 

In  re  Assigned  Estate  of  Charles  Wein- 

mann  &  Co. 

Lea's  Appeal. 

Assignment  for  benefit  of  creditors — Landlord 
and  tenant — Assignee — Rent  accruing  after 
assignment — When  assignee  not  liable  for 
same. 

Under  a  deed  of  assignment  for  the  benefit  of  creditors 
none  but  the  then  existing  creditors  of  the  assignee  ac- 
quire an  equitable  interest  in  the  assigned  estate. 

A  landlord  is  not  entitled  to  recover  a  dividend  out  of 
an  assigned  insolvent  estate,  upon  a  claim  for  rent  ac- 
crued subsequent  to  the  assignment  and  after  the  occu- 
pancy of  the  premises  by  the  assignee  had  ceased. 

The  mere  acceptance  of  the  trust  by  an  assignee  for 
Hhe  benefit  of  creditors  is  not  an  acceptance  of  the  lease 
M  as  to  make  him  liable  for  subsequently  accruing  rent. 


When  a  landlord  seeks  to  enforce  a  claim  based  on  an 
alleged  election  to  hold  the  lease  for  the  benefit  and  at  the 
expense  of  the  estate,  it  is  incumbent  upon  him  to  prove  by 
clear  and  satis&ctory  evidence  an  express  agreement  by 
the  assignee  to  so  hold  it,  or  conduct  on  the  part  of  the 
latter  which  necessarily  implied  that  he  had  elected  so  to 
do. 

The  mere  fact  that  the  assignee  held  the  bare  posses- 
sion of  the  premises  for  a  brief  period  for  the  purpose  of 
disposing  of  the  merchandise  of  the  assigned  estate  and 
paid  rent  for  that  period  does  not  warrant  the  inference  of 
an  intent  to  accept  the  lease. 

Appeal  of  Henry  C.  Lea  from  the  decree  of 
the  Common  Pleas  No.  i,  of  Philadelphia 
County,  dismissing  his  exceptions  to  the  report 
of  Charles  N.  Mann,  Esq.,  auditor,  in  the  mat- 
ter of  the  assigned  estate  of  Charles  Weinmaun 
&Co. 

The  auditor  found,  inter  alia,  the  following 
facts: — 

''The  assignors,  at  the  time  of  the  making  the 
assignment,  were  extensively  engaged  in  the  re- 
tail furniture  business  at  Nos.  1022  and  1024 
Market  street,  and  at  the  time  of  the  assignment 
a  considerable  amount  of  stock  and  outstanding 
accounts  were  on  hand. 

"The  assignee,  for  the  purpose  of  realizing  as 
much  as  possible  for  the  creditors,  continued  to 
carry  on  the  business,  as  he  found  it,  for  a 
period  of  about  two  months,  and  then  disposed 
of  the  stock  still  remaining  on  hand  at  public 
sale,  and  during  the  temporary  continuance 
of  the  business  as  aforesaid  the  assignee  made 
purchases  from  time  to  time  of  such  articles  as 
were  necessary,  in  order  to  advantageously  dis- 
pose of  the  stock  on  hand The  claim  of 

Mr.  Lea  is  for  rent  of  premises  Nos.  1022  and 
1024  Market  street,  under  leases  with  the  assign- 
ors, aggregating  113,916.66. 

''The  lease  of  premises  No.  1024  Market  street 
was  for  the  term  of  five  years,  commencing 
April  I,  189 1,  at  an  annual  rental  of  {9,000, 
payable  monthly,  and  the  lease  of  No.  1022 
Market  street  was  for  four  years  and  seven 
months,  commencing  September  i,  1 891,  at  an 
annual  rental  of  {5,000,  payable  monthly  in 
advance.  The  assignee,  as  hereinbefore  stated, 
carried  on  the  business  of  the  assignors  for  the 
purpose  of  the  trust  for  a  short  period  of  the 
time,  and  during  his  occupancy  of  the  premises  • 
he  paid  the  rent,  and  no  claim  is  made  until  the 
occupation  of  the  assignee  of  the  premises  in 
question  had  ceased. 

"During  the  month  of  January  the  assignee 
ceased  to  occupy  premises  No.  1022  Market 
street,  but  still  continued  to  occupy  premises  No. 
1024  and  paid  the  rent  therefor. 

"The  claim  as  made  is  for  premises  No.  1022 
Market  street  from  January  1,  1892,  up  to  Feb- 
ruary I,  1893,  and  for  No.  1024  Market  street 
from  February  i,  1892,  to  February  i,  1893.** 
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The  auditor  declined  to  allow  this  claim  to 
share  in  the  distribution  of  the  funds  of  the  as- 
signed estate. 

To  this  report  counsel  for  Lea  filed  the  follow- 
ing exceptions : — 

**i.  Because  the  learned  auditor  reports  that 
the  assignee  paid  the  rent  of  the  premises  Nos. 
I022  and  1024  Market  street,  respectively,  dur- 
ing his  occupancy,  and  no  claim  is  made  until 
the  occupation  of  the  assignee  of  the  premises 
in  question  had  ceased. 

"2.  Because  the  learned  auditor  reports  that 
during  the  month  of  January,  1892,  the  assignee 
ceased  to  occupy  premises  No.  1022  Market 
street. 

"3.  Because  he  does  not  distinctly  report  that 
the  occupation  of  the  assignee  of  said  demised 
premises  ceased  only  in  the  sense  that  he  did  not 
physically  use  them ;  that  he  offered  to  surrender 
them  to  the  landlord,  this  exceptant,  and  that  a 
surrender  was  refused,  and  that  possession  was 
never  delivered  to  any  other  person  or  persons 
during  the  time  for  which  the  present  claim  is 
made,  except  by  the  subletting  of  a  portion  of 
one  of  the  two  premises  to  one  Mitchell,  by 
agreement  that  it  should  be  without  prejudice  to 
any  rights  or  claims;  and  that  the  lease  and 
term  were  not  otherwise  assigned  to  or  vested  in 
any  one  except  said  assignee  during  said  period. 

'^4.  Because,  in  reporting  that  other  leases 
were  executed  by  this  exceptant  for  same  prem- 
ises from  February  i,  1893,  he  does  not  also 
report  that  the  new  tenants  were  produced  and 
offered  to  exceptant  by  Mr.  Hecht,  a  real  estate 
agent  having  his  office  with  the  counsel  for  the 
assignee ;  and  that  said  new  leases  were  executed 
with  the  assent  and  concurrence  of  the  assignee. 

''5.  Because  he  does  not  distinctly  report,  in 
terms,  that  no  rent  has  been  paid  for  the  prem- 
ises in  question,  or  either  of  them,  for  the  period 
for  which  this  claim  is  made,  except  the  sum  of 
^500  paid  by  one  Mitchell,  a  sub-tenant,  under 
an  agreement  in  evidence,  by  which  agreement 
said  payment  was  received  through  an  inter- 
mediate agent  without  prejudice  to  the  rights  or 
claims  of  either  party. 

<'6.  Because  the  learned  auditor,  during  the 
examination  of  the  assignee  as  a  witness,  ex- 
cluded a  question  asked  by  this  exceptant's 
counsel,  as  follows  :  'What  effort  did  you  make 
in  any  other  quarter  to  get  rid  of  the  stores?* 
The  purpose  of  the  proposed  testimony  being  to 
show  continued  acts  of  ownership  by  the  as- 
signee/ 

"7.  Because  the  learned  auditor  does  not  re- 
port as  requested  by  this  exceptant's  counsel  in 
his  second  point,  as  follows:  *2.  Some  time 
after  entering  into  possession  thereof  he  offered 
to  the  landlord,  this  claimant,  to  surrender  the 
same,  but  the  surrender  was  not  accepted.' 


**S.  Because  the  learned  auditor  does  not  re- 
port as  requested  by  this  exceptant's  counsel  in 
his  third  point,  as  follows : — 

'"3.  The  lease  and  term  and  possession  of  the 
demised  premises  were  not  transferred  to  any 
other  person  until  the  final  adjustment  recently, 
except  by  the  lease  made  to  one  Mitchell,  whidi 
was  made  without  prejudice,'  etc. 

"9.  Because  the  learned  auditor  does  not  re- 
port as  requested  by  this  exceptant's  counsel  in 
his  fifth  point  as  follows : — 

<<  '5.  The  assignee  having  accepted  possession 
of  the  demised  premises  for  the  assigned  estate 
in  his  charge,  that  estate  and  its  assets  became 
thereby  liable  for  the  accruing  rent,  either  for  its 
payment  in  full,  or,  at  the  least,  for  the  payment 
thereof  proportionately  with  other  creditors." 

"10.  Because  the  learned  auditor  does  not  re- 
port as  requested  by  this  exceptant's- counsel  in 
his  sixth  point,  as  follows : — 

"  *6.  Apart  from  the  question  of  acceptance  of 
possession,  the  assigned  estate  is  liable  for  the 
accruing  rent  until  the  final  surrender,  by  virtue 
of  the  covenants  of  the  assignors ;  such  liability 
being  either  for  the  rent  in  full,  or,  at  the  least, 
for  the  proportion  thereof  with  other  creditors.' 

'<ii.  Because  the  learned  auditor  does  not 
report  as  requested  by  this  exceptant's  counsel 
in  his  seventh  point,  as  follows : — 

"  '7.  If  it  be  decided  that  there  can  be  no 
claim  for  rent,  by  the  name  of  rent,  a  claim  may 
be  allowed  for  damages  accruing  to  the  landlord 
by  having  the  property  left  idle  and  unproduc- 
tive, and  the  claim  thus  made  should  now  be 
allowed.' 

'<i2.  Because  the  learned  auditor  awards 
nothing  to  this  exceptant  on  his  said  claim." 

The  Court,  Bregy,  J.,  after  argument,  entered 
the  following  decree  : — 

"December  i8,  1893.  Exceptions  dismissed 
and  report  confirmed. ' ' 

Whereupon  this  appeal  was  taken,  and  the  dis- 
missal of  the  exceptions  assigned  as  error. 

y.  Howard  Gendell,  for  appellant. 

The  assigned  estate  is  liable  because  the  ac- 
ceptance of  the  trust  was  an  acceptance  of  the 
lease  and  demised  premises.  The  original  tenant 
is  not  relieved  by  his  assignment,  and  his  as- 
signee is  liable  by  reason  of  his  privity  of  es- 
tate. 

Woodfall^s  Landlord  &  Tenant,  pp.  79,  306. 
Kunkle  v.  Wynick,  I  Dal.  30$. 
Gheean  v.  Young,  23  Pa.  18. 
FraiHc  V.  Maguire,  42  Id.  77. 
Smith's  Landlord  &  Tenant,  «3o2. 

If  the  assignee  of  a  lease  elects  to  accept  the 
interest  of  the  assignor  and  to  enter  under  it  be 
becomes  bound. 

Dorrance  v.  Jones,  27  Ala.  630. 
Horwitz  V,  Davis,  16  Md.  313. 
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BoTce  etal,  v,  Bakewell  etal.,  37  Mo.  492. 
Ecker  V.  Chicago,  B.  &  Q.  R.  R.  Co.,  8  Id.  223. 
Morton  v,  Pinckney,  8  Bosw.  (N.  Y.),  135. 
Young  V.  Peyser,  3  Id.  208. 
Astor  V,  Lent,  6  Id.  612. 

Taking  possession  of  the  premises  for  the  pur- 
pose of  selling  the  goods  assigned,  and  actually 
selling  them  thereon,  amounts  in  law  to  such  an 
acceptance,  and  binds  the  assignee  accordingly. 

Dorrance  r.  Jones,  27  Ala.  6io,  citing — 

Welch  V,  Myers,  4  Camp.  368. 

Gark  v.  Home,  R.  &  M.  207. 

Powers  w.  Carpenter,  15  N.  Y.  Weekly  Dig.  155. 

Weil  V,  McDonald,  21  Id.  440. 

Price's  Appeal,  116  Pa.  410. 

Newkumet  v.  Davidson,  13  Wbbkly  Notbs,  10. 

White  V,  Thomas,  75  Mo.  454. 

The  landlord  is  a  creditor  within  the  terms  of 
the  assignment. 

There  was  an  express  covenant  to  pay  from 
time  to  time.  The  obligation  was  absolute  at 
the  time  of  the  assignment. 

It  has  been  repeatedly  held  that  obligations 
not  due  at  the  time  of  the  assignment^  but 
maturing  afterwards,  are  payable  from  the 
estate. 

Mellon't  Appeal,  32  Pa.  121. 
Patten's  Appeal,  45  Id.  151. 

Emanuel  Furth  (Jacob  Singer  with  him),  for 
appellee. 

A  claim  for  rent  to  accrue  in  the  future,  by 
virtue  of  a  present  demise,  has  never  been  re- 
garded in  Pennsylvania  as  a  debt  in  the  ordinary 
acceptance  of  the  term. 

Bosler  v,  Kuhn,  8  W.  &  S.  186. 

Assigned  Estate  of  Snyder  et  al.^  8  Phila.  303. 

Sweatman's  Appeal,  150  Pa.  372. 

The  burden  of  proof  that  the  assignee  elected 
to  retain  the  lease  as  a  part  of  the  assigned  es- 
tate is  upon  the  appellant. 

Pratt  V,  Levan,  i  Miles,  358. 

October  22,  1894.  McCollum,  J.  The 
principal  question  raised  by  this  appeal  is 
whether  on  the  distribution  of  an  estate  assigned 
by  a  debtor  for  the  benefit  of  his  creditors,  rent 
accruing  after  the  assignment  is  on  the  footing 
of  debts  existing  at  the  time  of  it.  It  is  well 
settled  in  Pennsylvania  that  by  the  assignment 
the  creditors  become  equitable  owners  of  the 
property  embraced  in  it  to  the  extent  of  the  as- 
signor's indebtedness  to  them.  Their  rights  are 
fixed  as  of  the  date  of  the  assignment  and  their 
ownership  of  the  property  is  in  the  proportion 
that  their  respective  debts  bear  to  the  whole  in- 
debtedness: Miller's  Appeal,  35  Pa.  481; 
Brough's  Estate,  71  Id.  460;  Dean's  Appeal, 
98  Id.  loi,  and  Jordan's  Appeal,  107  Id.  75. 
That  rent  not  accrued  or  demandable  at  the  time 
of  the  assignment  is  not  a  debt  which  is  entitled 


to  participate  in  the  distribution  of  the  trust  es- 
tate appears  to  be  equally  well  settled :  Bosler  tf. 
Kuhn,  8  W.  &  S.  i86,  and  Sweatman's  Appeal, 
150  Pa.  369.  In  the  case  last  cited  the  learned 
Court  below  held  that  rent  accruing  subsequent 
to  the  assignment  was  not  payable  out  of  the 
trust  estate,  and  this  Court  referring  to  the  deci- 
sion, said  of  it:  "If  the  appellant's  claim  was 
for  rent  to  fall  due  in  the,  future  the  action  of 
the  Court  below  could  not  be  successfully  at- 
tacked." In  re  Assigned  Estate  of  Snyder  and 
Cadwallader,  8  Phila.  303,  it  was  plainly  ruled 
that  rent  which  accrued  after  the  assignment  was 
not  a  debt  for  which  the  assigned  estate  was 
liable.  It  is  true  that  was  a  Common  Pleas  de- 
cision acquiesced  in  by  the  litigants  and  their 
counsel,  and  it  is  principally  valuable  as  showing 
the  judicial  and  professional  thought  on  the  sub- 
ject at  that  time.  No  decision  of  this  Court  at 
variance  with  these  principles  has  been  cited, 
and  our  research  in  this  line  has  not  resulted  in 
the  discovery  of  one.  In  fact  they  are  not  in 
conflict  with  the  citations  made  by  the  learned 
counsel  for  the  appellant  from  the  text  books  and 
reports.  The  most  of  these  citations  are  claimed 
by  him  as  affording  support  to  the  proposition 
that  the  assignee  elected  to  accept  the  lease  and 
thereby  bound  the  estate  for  the  rents  accruing 
during  the  term.  It  being  clear  under  the  cases 
we  have  referred  to  that  without  an  acceptance 
of  the  lease  by  the  assignee  the  assigned  estate 
was  not  liable  for  subsequently  accruing  rents,  it 
remains  to  inquire  and  consider  whether  the  es- 
tate became  bound  for  such  rent  by  any  act  or 
agreement  of  the  assignee  in  respect  to  the  de- 
mised premises.  It  should  be  borne  in  mind  in 
this  connection  that  any  action  by  the  assignee 
which  rendered  the  estate  liable  for  rent  to  fall 
due  in  the  future  would  introduce  the  lessor  as 
an  equitable  owner  of  the  assigned  property  and 
thus  place  him  in  a  position  in  respect  to  it  which 
he  did  not  acquire  by  virtue  of  the  deed  of  trust. 
We  have  already  seen  that  under  and  by  force  of 
this  deed  none  but  the  then  existing  creditors  of 
the  assignor  acquired  an  equitable  ownership  of 
or  interest  in  the  assigned  estate,  and  that  the 
lessor  as  to  subsequently  accruing  rent  was  not 
such  a  creditor.  If  it  be  conceded  that  the  as- 
signee by  virtue  of  his  appointment  had  the 
power  to  accomplish  such  a  result,  it  will  be  ad- 
mitted, we  think,  that  the  burden  of  showing 
that  he  did  so  was  on  the  lessor  who  claimed 
rights  which  the  deed  did  not  confer  upon  him. 
In  other  words,  as  the  lessor  was  seeking  to  en- 
force a  claim  based  on  an  alleged  election  by  the 
assignee  to  hold  the  lease  for  the  benefit  and  at 
the  expense  of  the  estate  it  was  incumbent  on 
him  to  prove  by  clear  and  satisfactory  evidence 
an  express  agreement  by  the  assignee  to  so  hold 
it,  or  conduct  on  the  part  of  the  latter  from 
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which  there  was  a  plain  and  necessary  implica- 
tion that  he  had  elected  to  do  so.  It  is  not  pre- 
tended that  there  was  an  express  agreement  by 
the  assignee  in  this  case  to  accept  the  lease  as  an 
asset  of  the  estate  and  thereby  bind  the  latter 
for  the  subsequently  accruing  rent.  Aside  from 
the  bare  possession  of  the  leased  premises,  a 
comparatively  brief  time  for  the  purpose  of  dis- 
posing of  the  stock  of  merchandise  which  con- 
stituted a  large  share  of  the  assigned  estate  and 
was  in  the  leased  stores  at  the  time  of  the  assign- 
ment, there  was  absolutely  nothing  to  indicate 
an  acceptance  of  the  lease  by  the  assignee.  For 
the  time  he  occupied  the  premises  for  this  pur- 
pose he  paid  the  rent  and  the  payment  so  made 
was  in  the  nature  of  expenses  incurred  in  the 
administration  of  the  trust,  and  he  was  entitled 
to  credit  for  it  as  such  in  his  account.  The  na^ 
ture  and  purpose  of  this  possession  were  known 
to  the  lessor,  and  it  negatived  rather  than  war- 
ranted an  inference  of  an  intention  to  charge  the 
estate  with  the  rent  which  he  now  seeks  to  re- 
cover from  the  fund  appropriated  by  the  assign- 
ment to  the  claims  of  the  then  existing  creditors 
of  the  assignor.  It  certainly  was  not  sufficient 
to  support  the  appellant's  present  contention. 

The  specifications  of  error  are  overruled. 

Decree  affirmed  and  appeal  dismissed  at  the 
cost  of  the  appellant.  w.  m.  s.  jr. 


July,  '93,  48.  January  30, 1894. 

Woods  to  Use,  etc.,  v.  Irwin,  Executrix. 

Trustees  and  their  counsel  cannot  speculcUe  in 
claims  against  the  truit  estcUe, 

A  person  charged  with  the  duty  of  administering  an 
estate  cannot  speculate  either  directly  or  indirectly  in 
claims  against  the  same»  and  if  he  buys  them  for  less  than 
their  face  value  he  can  recover  no  more  than  the  amount 
actually  paid. 

The  same  rule  applies  to  the  counsel  for  the  estate. 

Appeal  of  Hannah  Woods,  to  the  use  of  J.  W. 
Irwin  and  Milton  Stewart,  trustee,  from  the  de- 
cree of  the  Common  Pleas  of  Montgomery 
County,  vacating  a  judgment  confessed  in  their 
favor  by  N.  A.  Irwin,  executrix  of  the  estate  of 
Ninian  Irwin,  upon  petition  of  creditors  of  said 
estate. 

The  facts  are  sufficiently  stated  in  the  opinion 
of  the  Supreme  Court,  infra. 

The  Court  of  Common  Pleas,  Weand,  J.,  de- 
livering the  opinion,  entered  the  following  de- 
cree : — 

•'And  now  April  13,  1893,  ^^  ^s  ordered  and 
decreed  that  the  judgment,  Woods  to  use,  v. 
Irwin,  executrix,  etc.,  entered  in  judgment 
docket,  L.  i,P.  127,  Nov.  26,  i886,  is  declared 


null  and  void  for  all  amount  over  and  above  a 
dividend  amounting  to  ^1000  with  interest  from 
Feb.  9,  1881,  to  be  resized  thereon  and  is  not 
to  be  enforced  or  considered  binding  against  the 
estate  of  William  Irwin,  deceased,  sdPter  the  divi- 
dend on  said  judgment  shall  pay  plaintiff  the 
said  sum  of  |iooo  with  interest  as  aforesaid." 

The  plaintiff  appealed,  assigning  for  error, 
inter  alia,  this  decree. 

Montgomery  Evans,  for  appellant. 

The  principle  of  prohibiting  one  in  a  trust  re- 
lation from  buying  claims  against  the  trust  estate 
does  not  apply  where  no  advantage  is  gained  by 
reason  of  the  trust  relation. 

Chorpenning's  Appeal,  32  Pa.  315. 
Hammond's  Appeal,  123  Id.  503. 

The  purchase  by  the  nephews  was  perfectly 
legal  and  after  the  purchase  they  could  do  as 
they  pleased  with  the  claim. 

The  declaration  of  the  nephews  at  the  time  of 
purchase  was  simply  of  an  intended  gift  and  was 
revocable. 

Lyon  V.  Marclay,  i  Watts,  271. 
Thornton  on  Gifb,  sec.  114. 
Houser  v.  Singiser,  i  Leg.  Ch.,  145. 
Sessions  v,  Moseley,  4  Cush.,  87. 
Smith  V.  Ferguson,  90  Ind.,  229. 
Kennedy  v.  Ware,  i  Pa.  445. 
Campbell's  Est.,  7  Id.  100. 
Zimmerman  v.  Streeper,  75  Id.  147. 
Scott  V,  Lauman,  104  Id.  593. 
Bond  V.  Bunting,  78  Id.  210. 
Walsh*8  Appeal,  122  Id.  177. 

Charles  Hunsicker  and  George  JV.  Rogers 
{Henry  Freedley  with  them),  for  appellees. 

The  doctrine  that  a  trustee  cannot  gain  profit 
by  purchasing  a  claim  against  an  estate,  that  the 
instant  he  acquires  it,  it  is  paid  and  satisfied  for  all 
excess  over  what  is  actually  paid  in  the  purchase, 
is  so  old,  and  so  well  settled,  that  it  seems  super- 
erogation to  cite  authorities  to  sustain  it,  and  we 
cite  them  only  for  the  convenience  of  the  Court 

Ex  parti  Bennett,  10  Ves.  389,  400. 

Kerdi  v,  Sandford,  Wh.  &  Tud.  Ldg.  Cases,  Eq., 

vol.  I,  p.  94. 
Hill  V.  Frazier,  22  Pa.  324. 
Saeger  v,  WUson,  4  W.  &  S.  504. 
Everhart  v.  Searle,  71  Pa.  261. 
Heager's  Appeal,  15  S.  &  R.  65. 
Fisher's  Apoeal,  34  Pa.  31. 
Keller  v.  Lieb.  i  P.  &  W.  223, 
Weaver  v.  Wible,  25  Ptt.  270 
In  re  Cake's  Est.,  27  Atlant.  Rep.  773. 

But  the  doctrine  is  not  limited,  as  the  appel- 
lants contend.  It  extends  to  every  case  where 
the  trustee  buys  for  himself,  for  his  own  benefit, 
with  his  own  money  or  the  money  of  another, 
and  affects  it  with  the  same  trust  in  the  hands 
even  of  a  stranger  if  the  stranger  employ  the 
fiduciary  as  his  agent  in  the  purchase. 

Ex  part*  Bennett,  10  Ves.  381. 
Lanirus  v.  Bryson,  3  Binn.  63. 
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Weicottv.  Tyson,  38  Pa.  389. 
Imrt  Cake's  Est.,  i«((/ra. 

October  i,  1894.  McCollum,  J.  At  the 
instance  of  the  attorney  of  the  estate  the  Woods 
claim  against  it  was  purchased  by  the  nephews 
of  the  executrix  for  the  sum  of  one  thousand  dol- 
larsy  and  in  an  action  upon  the  claim  in  their 
names  as  trustees,  she,  acting  under  his  advice, 
confessed  a  judgment  against  the  estate  for  I159- 
525  and  costs.  The  claim  was  purchased  Feb. 
9,  1 88 1,  and  the  judgment  was  entered  Novem- 
ber 26,  1886.  The  negotiations  for  the  pur- 
chase  were  conducted  by  the  attorney  who  re- 
commended it  \  the  assignment  of  the  claim  was 
delivered  to  him  by  the  sellers,  who  received  his 
check  in  payment  of  the  sum  for  which  they  sold 
it,  and  he  immediately  made  a  memorandum  on 
the  back  of  the  assignment  showing  how  it  was 
acquired  and  under  what  instructions  he  held  it. 
These  instructions  were  to  collect  the  claim,  ac- 
count to  the  purchasers  for  the  money  they  in- 
vested in  it,  with  interest  thereon,  and  to  pay 
the  balance  to  the  executrix.  When  the  credi- 
tors of  the  estate  attacked  the  judgment  entered 
on  the  claim  and  succeeded  in  the  lower  Court 
in  setting  it  aside  he  advised  the  surviving  plain- 
tiff and  trustee  therein  to  appeal  to  this  Court, 
but  the  latter  declined  to  do  so  until  indemnity 
was  furnished  against  all  costs  and  expenses  for 
such  appeal.  It  seems  from  this  that  he  was 
anxious  to  maintain  the  judgment  against  the  es- 
tate. A  singular  fact  in  connection  with  the 
transaction  is  that  he  carefully  concealed  it  from 
the  executrix  for  whose  benefit  it  was  made.  For 
ten  years  or  more  the  trust  feature  of  it  was 
known  only  to  him  and  the  purchasers  of  the 
claim.  The  silence  of  the  parties  to  the  trans- 
action in  reference  to  the  trust  created  by  it  is 
suggestive  of  a  consciousness,  or  at  least,  an  ap- 
prehension on  their  part  that  the  law  would  not 
enforce  the  trust  against  the  creditors  of  the 
estate.  We  think  the  evidence  in  the  case  fairly 
establishes  the  existence  of  the  facts  recited,  and 
that  it  fully  justifies  the  conclusion  that  the  ne- 
phews of  the  executrix  were  persuaded  by  the 
attorney  of  the  estate  to  purchase  the  Woods 
claim  <<with  the  understanding,  intention  and 
instructions"  that  he  should  collect  it  and  pay  to 
her  whatever  was  realized  upon  it  above  the  cost 
of  acquiring  it.  Such  is  the  conclusion  reached 
by  the  learned  Judge  of  the  Court  below  upon  a 
careful  consideration  of  all  the  testimony,  and 
we  see  no  reason  to  doubt  the  correctness  of  it. 
The  controlling  question  arising  from  and 
founded  upon  it  is  whether  the  trust  in  favor  of 
the  executrix  is  enforceable  against  the  creditors 
of  the  insolvent  estate.  The  issue  is  in  fact, 
^ough  not  in  form,  between  them.  The  pur- 
chasers of  the  claim  are  not  now  demanding,  and 
they  have  never  demanded,  anything  from  the 


estate  on  account  of  it  beyond  the  amount  they 
paid  for  it  together  with  interest  thereon.  The 
transaction  evidenced  by  the  assignment  from 
one  of  them  to  Geo.  W.  Irwin  was  made  to 
gratify  the  desire  of  the  attorney  of  the  estate  to 
sustain  the  judgment,  and  it  does  not  affect  in 
any  degree  the  rights  of  the  real  litigants,  nor 
was  it  intended  to  do  so.  The  law  does  not 
countenance  speculation  in  claims  against  an  es- 
tate by  a  person  charged  with  the  duty  of  ad- 
ministering it.  He  is  not  allowed  to  purchase 
such  claims  for  his  own  profit.  If  he  buys  them 
for  less  than  their  face  value  he  can  only  recover 
from  the  estate  the  amount  he  paid  for  them.  If, 
in  this  case,  the  executrix  had  bought  the  Woods 
claim  with  her  own  money  for  one  thousand 
dollars,  that  would  be  all  she  could  recover  from 
the  estate  on  account  of  it.  The  same  rule  ap- 
plies  to  her  attorney,  who  was  her  legal  adviser, 
in  the  administration  of  the  estate  and  who  did 
most  of  the  work  pertaining  to  it.  If  she  had 
induced  her  nephews  to  buy  the  claim,  as  they 
did,  for  her  benefit,  would  she  have  been  entitled 
to  the  profits,  if  any,  derived  from  the  purchase? 
If  so  she  would  have  acquired  by  it  an  interest 
in  the  claim  adverse  to  the  estate  she  repre- 
sented, and  accomplished  by  indirection  what 
she  could  not  do  directly  and  what  the  law  does 
not  tolerate.  The  creation  of  the  trust  in  her 
favor  was  due  to  the  efforts  of  her  counsel  and 
the  parties  to  the  transaction  did  not  inform  her 
that  she  was  the  beneficiary  in  it.  But  we  think 
these  facts  do  not  give  additional  force  to  her 
contention  or  place  her  on  better  ground  in  this 
litigation  than  she  would  have  occupied  if  she 
had  done  for  herself  what  her  counsel  did  for 
her.  To  this  point  the  language  of  the  learned 
Judge  of  the  Court  below  is  so  pertinent  that  we 
quote  it.  He  said  :  "It  must  not  be  forgotten 
that  this  whole  business  was  managed  by  the 
counsel  for  Mrs.  Irwin  and  the  estate.  It  was 
his  duty  to  protect  the  estate  as  much  as  it  was 
the  duty  of  the  executrix,  and  his  knowledge  was 
her  knowledge.  Ashe  could  acquire  no  interest 
for  himself  antagonistic  to  the  estate,  neither 
could  he  do  so  for  his  client  the  executrix.  She 
could  not  entrust  him  with  the  whole  manage- 
ment of  the  estate  and  thus  allow  him  to  secure 
for  herself  an  advantage  which  she  was  not  per- 
mitted to  do  herself."  Without  further  elabora- 
tion of  the  subject  we  conclude  that  there  is  no 
error  in  the  rulings,  instructions,  or  decree  com- 
plained of.  The  latter  is  in*  conformity  with 
well  established  principles  recognized  in  the  text 
books  and  enforced  in  the  cases  cited  in  the 
opinion  of  the  Court  below  and  in  the  briefs  of 
the  appellees. 

The  specifications  of  error  are  overruled. 

Judgment  affirmed  and  appeal  dismissed  at  the 

cost  of  the  appellant.  w#.  M^s^^ir,^ 
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Jan.,  *94,  299.  February  16,  1894. 

Mintzer's  Appeal. 

Guardian — Revocation  of  appointment — Costs ^ 
by  whom  paid. 

The  Orphans'  Court  of  Philadelphia  County  appointed 

A.  the  guardian  of  the  person,  and  B.  the  guardian  of  the 
estate,  of  a  minor.  Subsequently  C.  was  appointed  guar- 
dian of  said  minor  by  the  Orphans*  Court  of  Delaware 
County.  C.  presented  a  petition  to  the  Orphans*  Court 
of  Philadelphia  County,  asserting  the  jurisdiction  of  the 
Court  appointing  him,  and  denying  that  of  the  Philadel- 
phia Court,  which  after  full  hearing  decided  in  favor  of 
Its  jurisdiction;  this  decision  was  not  appealed  from.  A. 
and  B.  then  presented  a  petition  to  the  Delaware  County 
Orphans*  Court  to  revoke  the  appointment  of  C.  The 
Court  made  the  decree  prayed  but  on  terms  that  A.  and 

B.  pay  to  C.  the  costs  of  the  proceedings  before  it  and 
those  incurred  in  the  proceeding  in  the  Philadelphia 
Court,  or  indemnify  C.  against  the  same. 

Heldf  that  the  circumstances  did  not  justify  the  imposi- 
tion of  costs  upon  the  successful  contestees,  or  warrant  the 
unsuccessful  contestant  in  claiming  to  be  indemnified 
against  the  payment  thereof,  and  that  the  Court  had 
therefore  no  right  to  append  terms  to  its  decree  revoking 
C.*s  appointment. 

Appeal  of  Edward  L.  Mintzer,  Sr.,  guardian 
of  the  person,  and  Francis  H.  Thole,  guardian  of 
the  estate,  of  Walter  A.  Mintzer,  a  minor,  from 
the  definitive  decree  of  the  Orphans*  Court  of 
Delaware  County,  entered  November  9,  1893, 
vacating  the  appointment  of  Horace  P.  Green, 
to  be  guardian  of  the  person  and  estate  of  said 
minor,  upon  payment  of  costs,  etc.,  by  the  ap- 
pellants. 

The  facts  of  this  case  are  fully  stated  in  the 
opinion  of  the  Supreme  Court,  infra, 

William  W.  Ker  and  Garrett  E.  Smedley, 
for  appellants. 

The  appellee,  Horace  P.  Green,  when  he  ac- 
cepted the  appointment  made  by  the  Orphans* 
Court  of  Delaware  County,  well  knew  that  the 
Orphans*  Court  of  Philadelphia  County  had  as- 
sumed jurisdiction  and  had  appointed  guardians 
for  the  person  and  estate  of  the  minor.  He  was 
not  an  innocent  person,  who  assumed  the  posi- 
tion without  knowledge  of  the  fact  that  his  ap- 
pointment would  be  questioned  or  that  his  right 
to  hold  the  position  was  disputed.  By  filing  his 
petition  in  the  Orphans*  Court  of  Philadelphia 
County,  he  submitted  himself  to  the  jurisdiction 
of  that  Court,  and  the  judgment  of  that  Court 
was  conclusive  upon  him  and  upon  the  Orphans* 
Court  of  Delaware  County.  When  the  appel- 
lants filed  their  petition  in  the  Orphans*  Court 
of  Delaware  County,  for  the  revocation  of  the 
appointment  of  Horace  P.  Green,  it  was  based 
upon  the  judgment  and  decree  of  the  Orphans* 
Court  of  Philadelphia  County,  a  Court  of  com- 
petent jurisdiction,  and  the  appellee  was  estop- 
ped from  disputing  its  legality  in  the  subsequent 


proceeding  in  the  Orphans*  Court  of  Delaware 
County,  and  the  Orphans'  Court  of  Delaware 
County  was  bound  to  accept  and  regard  it.  The 
petition  of  the  appellants  was  that  the  Orphans' 
Court  of  Dejaware  County  would  revoke  the  ap- 
pointment of  Horace  P.  Green.  They  did  not 
ask  for  an  account,  or  for  the  filing  or  adjudica. 
tion  of  an  account,  and  it  is  respectfully  submit- 
ted that  the  account  set  forth  in  the  answer  of 
Horace  P.  Green  was  no  material  answer  to  their 
petition,  and  should  not  have  been  accepted  as 
part  of  the  answer.  The  Orphans*  Court  of  Dela- 
ware County  had  no  control  over  the  costs  in 
the  Court  of  Philadelphia  County,  and  the  decree, 
if  carried  into  effect,  compels  the  appellants  to 
become  personally  responsible  for  the  costs. 
These  are  placed  upon  the  appellants  and  not 
upon  the  estate. 

V.  Gilpin  Robinson  and  A,  Lewis  Smithy  for 
appellees. 

The  question  of  costs  in  all  proceedings  in 
the  Orphans*  Court  as  well  as  in  all  equitable 
proceedings  is  one  entirely  discretionary  with 
the  Court. 

Stokel/s  Estate,  19  Pa.  476. 
Gyger*s  Appeal,  62  Pa.  73. 

The  appellants  do  not  dispute  the  right  of  the 
Court  below  to  dispose  of  the  question  of  costs 
in  the  present  proceeding,  but  claim  that  it  had 
no  control  over  the  costs  incurred  in  Philadel- 
phia. By  a  careful  reading  of  the  decree  it  will 
be  observed  that  the  Court  below  does  not  at- 
tempt to  pass  upon  the  question  as  to  who  shall 
pay  or  be  liable  for  the  costs  incurred  in  Phila- 
delphia, but  simply  decrees  that  the  appointment 
of  Horace  P.  Green  shall  not  stand  revoked  un- 
til they  are  paid  by  the  petitioners,  or  the  appel- 
lee is  indemnified  against  them.  It  was  appar- 
ent to  the  Court  below,  as  it  must  be  apparent 
to  this  Court,  that  the  position  of  the  appellants, 
contending  that  these  costs  should  be  paid  by 
the  appellee  personally,  was  grossly  unjust  and 
inequitable,  and  that  -he  should  be  protected 
from  their  payment- as  far  as  possible  by  the  de- 
cree of  the  Court.  It  is  not  an  usurpation  of  the 
right  of  the  Orphans'  Court  of  Philadelphia  to 
pass  upon  the  question,  but  is  simply  a  declara- 
tion by  the  Orphans*  Court  of  Delaware  County 
that  it  will  not  revoke  the  appointment  made  by 
it,  until  its  appointee  is  at  least  indemnified 
against  this  impending  liability.  One  acting  in 
a  fiduciary  capacity  by  the  appointment  of  the 
Court  and  being  authorized  to  act,  all  expenses 
incurred  by  him  in  the  discharge  of  the  trust 
thus  imposed  are  properly  allowable  to  him. 
The  decree  of  the  Court  below  is  in  substance 
that  Mr.  Green,  who  by  its  appointment  ac- 
cepted this  trust,  is  to  be  paid  and  allowed  out 
of  the  funds  received  by  him  as  guardian,  his 
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ordinary  expenses.  He  occupies  the  same  posi- 
tion that  a  guardian  would  who  applied  to  be  dis- 
charged and  for  the  appointment  of  some  one  else. 
All  acts  done  by  him  up  to  the  time  of  his  dis- 
chai^e,  in  good  faith,  are  approved  by  the  Court, 
and  he  is  to  be  allowed  the  proper  and  reasona- 
ble expenses  incident  thereto. 

October  i,  1894.  Sterrett,  C.  J.  In 
March,  1893,  the  Orphans'  Court  of  Philadel- 
phia appointed  one  of  the  appellants,  Edward 
L.  Mintzer,  Sr.,  guardian  of  the  person,  and 
Francis  H.  Thole,  the  other  appellant,  guardian 
of  the  estate,  of  Walter  A.  Mintzer,  a  minor,  un- 
der the  age  of  fourteen  years.  As  directed  by 
the  Court,  said  guardian  of  the  estate  gave  bond 
with  security  in  the  sum  of  sixty  thousand  dol- 
lars. A  few  days  thereafter,  the  appellee,  Horace 
P.  Green,  was  appointed  guardian  of  the  person 
and  estate  of  same  minor  by  the  Orphans*  Court 
of  Delaware  County,  and  thereupon  presented 
his  petition  to  the  Orphans'  Court  of  Philadel- 
phia, denying  the  authority  of  said  Court  to 
make  the  first  mentioned  appointments.  Testi- 
mony was  taken,  and  the  matter  was  so  pro- 
ceeded in  that  the  'jurisdiction  of  the  Orphans* 
Court  of  Philadelphia  in  the  premises  was  fully 
sustained.  Appellants  then  petitioned  the  Or- 
phans' Court  of  Delaware  County  to  revoke  the 
appointment  of  appellee,  as  guardian,  etc.  That 
application  resulted  in  the  following  decree  of 
November  9,  1893  :  ''that  the  appointment  of 
the  respondent,  Horace  P.  Green,  be  revoked 
upon  the  petitioners  paying  the  costs  of  this  pro 
ceeding  and  of  the  proceedings  in  the  Orphans* 
Court  of  Philadelphia  for  the  revocation  of  the 
appointment  of  the  petitioners,  or  indemnifying 
him  against  the  same,  and  that  thereupon  his 
account  appended  to  the  answer  be  confirmed, 
and  he  be  authorized  to  pay  and  transfer  to  the 
petitioner,  Francis  H.  Thole,  the  balance  in  his 
hands." 

While  appellants  have  assigned  error  to  the 
entire  decree,  they  do  not  complain  of  the  first 
clause  thereof,  revoking  appellee's  appointment. 
Their  objections  are  restricted  to  the  terms  and 
conditions  annexed  to  said  revocation,  viz  :  the 
payment  of  all  costs,  including  the  costs  of  ap- 
pellee*s  fruitless  litigation  in  the  Orphans'  Court 
of  Philadelphia,  or  his  indemnification  against 
the  payment  of  the  latter,  and  the  confirmation 
of  the  account  which  he  voluntarily  appended 
to  his  answer  in  this  proceeding,  and  in  which 
he  claims  credit  for  I150  counsel  fees,  |ioo  to 
his  surety  as  guardian,  etc. 

There  appears  to  be  nothing  in  the  facts  or 
curcumstances  of  the  case,  as  disclosed  by  the  re- 
cord, to  justify  either  of  said  terms  and  condi- 
tions. The  appellants  were  entitled  to  an  un- 
qualified revocation  of  appellee's  appointment. 


Before  the  latter  undertook  to  act  he  was  fully 
aware  that  the  Orphans'  Court  of  Philadelphia, 
upon  the  petition  of  the  minor's  paternal  grand- 
father, had  assumed  jurisdiction  and  appointed 
guardians  of  his  person  and  estate  respectively. 
With  full  knowledge  of  these  facts,  he  asserted 
jurisdiction  of  the  Court  that  appointed  him  and 
denied  the  jurisdiction  of  the  Orphans*  Court  of 
Philadelphia.  By  presenting  his  petition  to  that 
Court,  he  submitted  himself  to  its  jurisdiction; 
and  for  the  purpose  of  this  case  the  decree  of 
that  Court,  unappealed  from,  must  be  regarded 
as  conclusive  of  the  question  of  jurisdiction. 

We  are  not  aware  of  any  rule  that  in  such  cir- 
cumstances would  justify  the  imposition  of  costs 
upon  successful  contestees,  or  warrant  the  un- 
successful contestant  in  claiming  to  be  indemni- 
fied against  the  payment  thereof.  As  to  the 
costs  incurred  in  the  Orphans*  Court  of  Phila- 
delphia, the  jurisdiction  of  that  Court  is  primar- 
ily exclusive.  We  are  therefore  of  opinion  that 
all  the  terms  and  conditions  annexed  to  the  de- 
cree revoking  appellee's  appointment  were  un^ 
authorized. 

So  much  of  the  decree  as  revoked  and  annuls 
the  appointment  of  appellee,  as  guardian  of  the 
person  and  estate  of  said  minor,  is  affirmed,  and 
the  residue  of  said  decree  is  reversed  and  set 
aside,  with  costs  to  be  paid  by  the  appellee. 

w.  c.  s. 


Jan.,  »94,  195.  March  21,  1894. 

Lovegrove  v.  Christman. 

Practice — Plcading—^Rule   of   Court  of  Com" 
man  Fleas  of  Philadelphia  XXXI,  sees,  126  c. , 

The  facts  that  through  the  delay  on  the  part  of  the 
plaintiflf  in  the  fulfiilment  of  his  part  of  a  contract,  the 
defendant  suffered  loss  and  that  plaintiff"  promised  to 
make  good  such  loss  cannot  be  given  in  evidence  in  an 
action  on  the  contract,  under  the  plea  of  set-off",  non-as- 
sumpsit or  payment  unless  notice  has  been  given,  as  re- 
quired by  rule  of  Court,  of  the  intention  to  introduce  such 
facts  as  a  defence. 

The  introduction  of  equitable  and  other  defences  not 
admissible  at  common  law,  under  the  pleas  of  set-off", 
payment  and  non-assumpsit,  is  provided  for  in  Philadel- 
phia by  rule  of  Court  XXXI.  sees.  126  c,  131,  requiring 
ten  days  notice  of  intention  to  introduce  such  defences. 


Appeal  of  J.  W.  Christman,  defendant,  from 
the  judgment  of  the  Common  Pleas  No.  i,  of 
Philadelphia  County,  in  an  action  of  assumpsit 
brought  by  Thomas  G.  Lovegrove,  trading  as 
Lovegrove  &  Co. 

This  was  an  action  brought  to  recover  the 
price  of  a  boiler  furnished  by  plaintiff  todefend-^ 
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ant.  The  pleas  were  non-assumpsit,  payment 
and  set-off.  There  was  no  notice  of  specid  mat- 
ter. On  the  trial  the  plaintiff  proved  the  follow- 
ing correspondence  constituting  the  contract  be* 
tween  the  parties : 

Philadblphia,  August  21, 1890. 
J.  W.  Christman,  Esq., 

No.  2325  N.  Broad  Street,  Philadelphia,  Pa. 
Dear  Sir: — 

We  propose  to  fiimish  and  deliver  at  2924  Park  Avenue 
one  sixty  (60)  horizontal  return  tubular  boiler  of  the  fol- 
lowing dimensions  ....  for  the  sum  of  Seven  hundred 
and  seventy-six  dollars  and  thirty  cents  (#776.30)  ;  stack 
to  be  painted.  The  boiler  is  to  be  complete  with  all  fix- 
tures that  are  required;  no  injector  included,  but  all 
castings  that  are  required  to  set  boiler ;  no  top  covering 
bars.  We  will  allow  you  for  your  boiler,  engine,  stack 
and  all  fixtures  that  are  now  with  it.  Two  hundred  and 
seventy-five  dollars  (I275.00)  ;  to  remove  same  at  our 
expense  on  or  before  August  25th.  Boiler  to  be  shipped 
from  shop  in  fifteen  (15)  days  from  this  date.  Fire  front 
to  be  shipped  August  25th.  Drawings  to  be  furnished  to 
set  boiler. 

Yours  very  truly, 

LOVEGROVE  &  Co. 

Lovegrove  &  Co., 

Gentlemen: — I  accept  your  proposition  to  build 
boiler  of  this  date ;  same  to  be  shipped  m  fifteen  days  and 
delivered  not  later  than  seventeen  days,  for  which  I 
apree  to  pay  I776.30  as  per  your  offer,  at  thirty  days,  or 
ifnote  is  given,  interest  at  6  per  cent. 
Yours,  etc., 

J.  W.  Christman. 

He  also  gave  evidence  of  the  delivery  of  the 
boiler  on  September  29.  The  defendant  testi- 
fied that  early  in  August,  1890,  one  Barber, 
agreed  to  rent  from  the  defendant  the  property 
2924  Park  avenue,  which  was  a  planing  mill, 
and  also  a  property  in  the  rear  thereof  which 
was  used  as  a  storage  mill  and  fronted  on  Broad 
street,  if  defendant  would  furnish  a  boiler  within 
fifteen  days;  that  in  consequence  thereof  he 
went  to  the  plaintiff  and  made  the  contract 
proved  by  him,  telling  plaintiff  that  if  he  could 
get  a  boiler  delivered  on  his  premises  within 
seventeen  days  he  could  rent  his  property  for 
five  years,  and  that  time  was  important,  as  with- 
out the  boiler  he  could  not  rent  the  premises ; 
that  in  consequence  of  this  contract  the  defend- 
ant  entered  into  a  lease  with  Barber  for  the  two 
properties  which  were  to  be  used  as  one ;  that 
in  consequence  of  the  delay  in  furnishing  the 
boiler  Barber  threw  up  the  lease  of  the  storage 
mill,  whereby  the  defendant  lost  three  months 
rent  before  he  could  get  another  tenant  and  also 
one  month's  rent  of  the  Park  avenue  property ; 
that  on  the  non-arrival  of  the  boiler  at  the  agreed 
time.  Barber  notified  defendant  that  he  would 
hold  him  for  loss  of  rent  and  damages ;  that  de- 
fendant went  to  plaintiff  and  told  him  he  would 
not  take  the  boiler  and  asked  him  to  rescind  the 
contract,  whereupon  plaintiff  persuaded  defend- 


ant not  to  rescind  and  defendant  told  plaintiff  if 
he  would  have  the  boiler  there  within  two  weeks 
from  that  time,  and  would  agree  to  pay  all  dam- 
ages, such  as  loss  of  rent,  etc.,  he  would  consent 
to  take  the  boiler ;  that  plaintiff  then  expresdy 
agreed  to  pay  defendant  what  he  should  lose  as 
rent,  and  that  on  those  conditions  defendant 
agreed  to  take  the  boiler ;  that  the  boiler  did  not 
come  for  about  three  weeks  after  that;  that 
plaintiff  knew  what  Barber  claimed  and  what 
defendant  was  going  to  lose  at  that  time. 

On  motion  the  Court  struck  out  all  the  above 
testimony  except  that  relating  to  the  Park  avenae 
building  on  the  ground  that  no  notice  had  been 
given. 

(First  assignment  of  error). 
Counsel  for  defendant  propounded  the  follow- 
ing questions  to   the  defendant  while  on  the 
stand: 

Q,  At  the  time  you  made  this  contract  for 
the  purchase  of  the  boiler,  was  or  was  there  not 
anything  said  about  the  leasing  of  the  property 
fronting  on  Broad  street,  which  adjoins  the  Park 
avenue  property  ? 

Q,  What,  if  anything,  was  said  at  the  time 
this  contract  was  made  in  reference  to  the  leas- 
ing and  usage  of  the  property  on  Broad  street 
in  connection  with  the  property  on  Park 
avenue? 

Q.  Was  or  was  not  the  leasing  of  the  prop- 
erty on  Broad  street  to  Mr.  Barber  induced  by 
the  fact  that  Mr.  Lovegrove  had  agreed  to  fur- 
nish the  boiler  at  the  time  specified  in  the  con- 
tract, so  that  Mr.  Barber  could  use  the  two  prop- 
erties together? 

All  of  which  were  objected  to  and  were  ruled 
out. 

(Second,  third  and  fourth  asssignments  of  er- 
ror). 

Verdict  for  plaintiff  I5  71.83  and  judgment 
thereon. 

The  defendant  took  this  appeal,  and  filed  the 
assignments  of  error  indicated  above. 

A.  E.  Stockwell  and  M.  Hampton  Todd,  for 
appellant. 

Under  the  plea  of  non-assumpsit,  the  defend- 
ant was  entitled  to  show  what  damages  he  had 
suffered  from  loss  of  rent  of  the  property  fit)nt- 
ing  on  Broad  street ;  for  under  the  plea  of  non- 
assumpsit,  the  defendant  puts  the  plaintiff  upon 
proving  his  whole  case,  and  entitles  himself  to 
give  in  evidence  anything  which  shows  that,  at 
the  time  the  action  was  commenced,  the  plaintiff 
ex  aquo  et  bono  ought  not  to  recover. 

Gaw  V,  Wolcott,  10  Pa.  43. 
Scott  V.  Coal  Co.,  89  Id.  231. 
Fisher  v.  Ball,  93  Id.  390. 
Blessing  v.  Miller,  102  Id.  45. 

The  defendant  had  a  right  to  rescind  the  con- 
tract, because  the  boiler  was  not  delivered  at  the 
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time  agreed  upon.  Plaintiff  urged  him  not  to 
do  tbisy  and  agreed,  if  he  would  still  take  the 
boiler,  that  he,  plaintiff,  would  indemnify  the 
defendant  for  whatever  he  should  lose  in  the 
way  of  rent.  And  because  of  this  agreement 
the  defendant  then  agreed  to  take  the  boiler  at 
the  later  day.  Surely  the  renting  of  the  prop- 
erty entered  into  the  consideration  of  the  con- 
tract for  the  boiler. 

The  testimony  was  admissible  under  the  plea 
of  pa)rment,  on  plaintiff's  express  agreement  to 
indemnify  the  defendant  from  the  loss  of  rent, 
arising  from  his  failure  to  deliver  the  boiler 
within  the  time  agreed  upon ;  in  short,  by  his 
express  agreement  he  has  made  it  payment  in 
this  case,  even  if  the  defence  were  not  admissi- 
ble under  the  plea  of  non-assumpsit. 

Bryson  V.  Ker,  4  S.  &  R.,  308. 

Covelyw.  Fox,  II  Pa.  171. 

Waterman  on  Recoupment,  sees.  458,  543. 

Frank  R,  Shaituck,  {Alex.  F.  CoUsberry 
with  him),  for  appellee. 

The  defence  was  purely  equitable  and  there 
was  no  record  notice  of  it,  it  therefore  was  not 
admissible  under  the  plea  of  non-assumpsit  with- 
out notice. 


Taylor  v,  Coryell,  12  S.  &  R.,  251. 
Erwin  z/.  Leibert,  5  W.  &  S.  105. 

It  was  not  admissible  under  the  plea  of  pay- 
ment, for  without  notice  the  door  is  closed  upon 
every  merely  equitable  consideration  which  falls 
short  of  technical  payment. 

Steiner  v.  Erie  Dime  Savings  Bank,  98  Pa.  591. 

The  case  is  governed  by  rule  of  Court  (of 
Philadelphia  County)  XXXI.,  §§  126  c,  131. 

October  22,  1894.  McCollum,  J.  The  sin- 
gle question  presented  by  this  appeal  is  whether 
5ie  learned  Court  below  erred  in  rejecting  the 
defendant's  evidence,  and  offers  of  evidence, 
that  in  consequence  of  the  plaintiff's  ^ilure  to 
deliver  the  boiler  at  the  time  stipulated  in  the 
contract  he  lost  three  months*  rent  of  his  building 
on  Broad  street.  The  ground  on  which  the  evi- 
dence was  rejected  was  that  it  was  inadmissible 
under  the  pleadings.  The  learned  Judge  thought 
and  so  held  that  in  order  to  introduce  an  item  of 
this  character  by  way  of  set-off,  recoupment  or 
equitable  defence,  the  plaintiff  should  have  rea- 
sonable notice  by  plea  or  otherwise,  of  the  de- 
fendant's intention  to  present  it  on  the  trial  as  a 
complete  or  partial  answer  to  the  action.  The 
rule  of  Court  in  Philadelphia  County  applicable 
to  this  question,  is  as  follows  :  "Any  defence 
legal  or  equitable  that  might  heretofore  have 
been  specially  pleaded  or  given  in  evidence  un- 
der equitable  pleas,  shall  be  admissible  under  the 
plea  of  the  general  issue,  upon  notice  given  at 
least  ten  days  before  the  day  set  for  trial.    Such 


notice  of  special  matters  of  defence  shall  contain 
a  specific  averment  of  facts  sufficient  to  consti- 
tute a  good  legal  or  equitable  defence.  Copies 
of  such  notice  shall  be  filed  of  record  and  also 
served  on  the  plaintiff  or  his  attorney  at  least 
ten  days  before  the  day  set  for  trial.  In  default 
of  such  notice  the  defence  shall  be  confined  to 
matters  strictly  admissible  under  the  plea  filed." 
As  the  defendant  conceded  that  his  claim  for 
rent  was  not  admissible  as  a  set-off  we  need  not 
quote  the  portion  of  the  rule  which  relates  par- 
ticularly to  that  subject.  His  contention  is  that 
it  should  have  been  allowed  under  the  plea  of 
non-assumpsit  and  pay^nent.  It  is  well  settled 
that  under  the  plea  of  payment  alone  the  proof 
to  support  it  must  be  confined  to  matters  which 
were  admissible  at  common  law  and  which  con- 
stitute technical  payment.  If  equitable  payment 
is  alleged  notice  of  the  matters  constituting  it 
must  be  given.  The  defendant's  rejected  evi- 
dence was  therefore  clearly  inadmissible  under 
his  plea  of  payment.  Was  it  admissible  under 
the  plea  of  non-assumpsit  ?  It  related  to  a  lease 
of  the  Broad  street  building  to  Barber  after  the 
contract  in  question  was  entered  into,  to  the 
loss  of  that  lease,  the  contents  of  it  and  to  Bar- 
ber's abandonment  of  it.  Its  purpose  was  to 
charge  the  plaintiff  with  the  loss  the  defendant 
alleged  he  sustained  by  such  abandonment,  and 
to  attribute  the  same  to  the  plaintiff's  alleged 
failure  to  deliver  the  boiler  for  use  in  another 
building  belonging  to  the  defendant  on  another 
street.  That  a  defence  of  this  nature  falls  with- 
in the  rule  we  have  quoted,  we  have  no  doubt. 
We  think  it  was  not  admissible  at  common  law 
under  a  plea  of  non-assumpsit,  nor  do  we  think 
it  was  so  connected  with  the  contract  in  suit  as 
to  warrant  its  admission  under  that  plea,  in  the 
Courts  of  our  State,  without  timely  and  adequate 
notice  of  it.  It  embraced  a  transaction  between 
the  defendant  and  a  third  person,  to  which  the 
plaintiff  was  not  a  party  and  which  he  had  no 
reason  to  anticipate  as  an  element  in  the  defence 
to  his  claim.  Surely  it  would  be  inequitable  to 
allow  a  defence  of  this  nature  to  prevail  without 
opportunity  afforded  the  plaintiff  to  meet  it. 
We  think  the  learned  Court  did  not  err  in  re- 
jecting defendant's  evidence,  and  offers  of  evi- 
dence, embraced  in  the  second  specification  of 
error. 
Judgment  affirmed. 

H.   B. 
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Wick  China  Co.  v. 


October  9,  1894. 

Brown. 


Equity —  Practice — Injunction — Dissolving    of 
when   unwarranted — Unsworn  answer. 

Where  the  material  averments  of  fact  contained  in  the 
bill  are  sustained  by  the  injunction  affidavits  and  the  an- 
swer is  not  sworn  to,  it  is  error  to  dissolve  a  preliminary 
injunction. 

Appeal  of  Wick  China  Company,  plaintiff, 
from  the  decree  of  the  Common  Pleas  of  Arm- 
strong County,  dissolving  an  injunction  against 
W.  K.  Brown  and  others,  defendants.  The  bill 
averred  that  the  plaintiff  was  a  corporation  en- 
gaged  in  the  manufacture  of  white  granite  ware, 
its  works  being  located  about  one  mile  above 
Kittanning  and  employing  generally  about  two 
hundred  persons;  that  the  defendants  were  mem- 
bers of  a  brotherhood  known  as  Local  Union 
No.  3;  that  plaintiff  on  August  9,  1893,  ordered 
the  clay  department  of  its  works  to  be  closed, 
whereupon  the  kiln  hands  and  other  employes 
who  were  members  of  the  Local  Union  No.  3, 
refused  to  work  themselves  or  to  permit  others 
to  work  for  the  plaintiff  ;*  that  since  August  9, 
1893,  the  defendant  had  conspired  and  contrived 
to  prevent  the  plaintiff  from  employing  workmen 
who  were  willing  to  work  for  plaintiff  and  had 
tried  to  drive  away  such  workmen  and  injure 
the  company's  business ;  that  they  had  endeav- 
ored to  accomplish  their  purpose  by  threats, 
menaces  and  intimidation,  and  by  gathering  in 
crowds  about  the  plaintiffs  place  of  business,  at 
the  boarding  places  of  the  workmen  and  by  fol- 
lowing them  to  and  from  their  work,  stopping 
them  on  the  highways,  interfering  with  them  in 
their  work  and  holding  them  up  to  the  contempt 
of  the  bystanders,  that  by  such  unlawful  acts  the 
plaintiff  was  deprived  of  the  services  of  many 
who  were  willing  to  work  for  it,  and  had  suffered 
great  loss;  the  bill  prayed  that  defendants  be  en- 
joined from  interference  with  the  plaintiff  and 
its  workmen  and  from  following  the  latter  to 
and  from  their  work  and  from  all  threats,  men- 
ace, intimidation,  etc.  The  Court,  Rayburn, 
P«  J->  granted  a  preliminary  injunction.  The  de- 
fendants filed  an  answer  which  was  not  sworn  to 
and  moved  to  dissolve  the  injunction.  The  in- 
junction affidavits  sustained  the  averments  of  the 
bill,  the  defendants' affidavits  denied  them.  The 
Court  dissolved  the  injunction,  the  plaintiff  ap- 
pealed. 

Orr  Buffington  (/.  H,  Painter  with  him),  for 
appellant. 

The  lower  Court  has  vouchsafed  no  reason  for 
dissolving  the  injunction.  The  defendants  filed 
an  answer  but  failed  to  be  qualified.  Their  affi- 
davits are  not  responsive.     The  plaintifTs  affi- 


davits are  full  and  complete.     We  have  come 
into  this  Court  to  ask  that  the  same  relief  granted 
in  the  case  of  Murdock,  Kerr  &  Co.  v.  Walker, 
152  Pa.  596,  be  extended  to  us. 
No  counsel  appeared  contra. 

October  22,  1894.  Sterrett,  C.  J.  The 
learned  Court  was  clearly  right  in  granting  the 
preliminary  injunction,  but  we  find  nothing  in 
the  record  to  justify  the  decree  dissolving  the 
same.  The  answer,  signed  by  twenty-one  of 
the  twenty-seven  defendants,  does  not  appear  to 
have  been  sworn  to  by  any  of  them.  Whether 
this  was  intentional  or  a  mere  oversight  we  are 
unable  to  say.  In  justice  to  the  defendants, 
however,  it  is  proper  to  add  that  in  affidavits, 
made  by  nearly  all  of  them,  they  deny  certain 
threats  and  acts  of  violence  charged  in  the  bill. 
But,  without  commenting  on  the  merits  of  the 
case,  at  this  stage  of  the  proceeding,  it  is  suflS- 
cient  to  say  that  the  material  averments  of  fact 
contained  in  the  bill,  sustained  as  they  are  by  the 
injunction  affidavits,  require  the  restoration  and 
continuance  of  the  preliminary  injunction  ;  and, 
if  said  averments  are  hereafter  established  by  the 
proofs,  the  injunction  should  be  made  perpet- 
ual. 

The  decree  of  September  19,  1893,  dissolving 
the  preliminary  injunction,  theretofore  granted, 
is  reversed  and  set  aside,  with  costs  of  this  ap- 
peal to  be  paid  by  the  defendants ;  and  it  is  now 
adjudged  and  decreed  that  said  preliminary  in- 
junction be  reinstated  and  continued,  and  it  is 
ordered  that  the  record  be  remitted  for  further 
proceedings  secundum  regula, 

w.  c.  s. 


Jan.,  »94,  65.  May  i,  1894. 

Brotherton  et  al.  v.  Reynolds. 

Findings  of  fact  by  mc^ter — Effect  of — Misrep- 
resentation— Fraud-:— Rescission  of  contract. 

The  finding  of  a  master  on  questions  of  fact,  approved 
by  the  Court  below,  will  not  be  set  aside  in  the  Supreme 
Court  except  for  clear  error ;  mere  conflict  of  testimony 
is  not  sufficient. 

Stocker  v,  Hutter,  134  Pa.  19,  followed. 

Where  the  means  of  knowledge  respecting  matters  al- 
leged to  have  been  falsely  represented  are  equally  open 
to  purchaser  and  vendor,  the  former  is  charged  with 
knowledge  of  all  that  by  the  use  of  such  means  he  could 
have  ascertained ;  but  this  rule  is  not  applicable  when  a 
knowledge  of  the  matter  referred  to  was  very  difficult  to 
obtain,  and  it  appears  that  the  vendor  expressly  planned 
to  mislead  the  purchaser. 

Appeal  of  T.  J.  Reynolds,  defendant,  from 
the  decree  of  the  Common   Pleas  of  Warren 
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County,  in  a  suit  in  equity  brought  by  Brother- 
ton  Bros,  and  F.  E.  Dewey. 

The  facts  as  found  by  the  master,  W.  V.  N. 
Yates,  Esq.,  and  confirmed  by  the  Court,  Hen- 
DERSON,  P.  J.,  and  the  decree  of  the  Court,  are 
fully  set  out  in  the  opinion  of  the  Supreme 
Court,  infra, 

W,  M.  Lindsey  and  Charles  W.  Stone  (/.  O, 
Parmlee  with  them),  for  appellant. 

Having  repeatedly  gone  upon  the  land,  and  had 
opportunity  of  inspecting  the  timber,  the  pur- 
chasers cannot  set  up  the  vendor's  misrepresen- 
tations of  the  quantity  and  quality  of  the  timber 
as  a  means  of  avoiding  their  contract. 

Mahafiy  v.  Ferguson,  156  Pa.  156. 
Smith  v.  Richards,  13  Peters,  42. 
Slaughter  v,  Gerson,  13  Wallace,  383. 
Famsworth  v.  Duffher,  142  U.  S.,  47. 
Shisler  v,  Baxter,  109  Pa.  443. 
Wait  on  Fraudulent  Conveyances,  504. 

W.  W.  Wilbur,  (  Wm,  Schnur  with  him),  for 
appellees. 

The  Supreme  Court  will  not  reverse  a  mas 
ter's  findings  of  fact  if  they  are  based  on  evi 
dence  sufficient  to  submit  to  a  jury. 

Warner  v.  Hare,  154  Pa.  548. 
KinaboU's  App.,  155  Id.  112. 
Potter's  Appeal,  158  Id.  292. 
Stocker  r.  Hutter,  134  Id.  23. 
Weaver's  App.,  12  Atl.  Rep.  312. 

Where  a  sale  is  consummated  by  means  of 
fraud,  the  vendee  upon  discovering  the  fraud, 
has  a  right  to  affirm  or  disaffirm  the  purchase. 

Mahafiy  v.  Fe]^;uson,  156  Pa.  156. 

October  i,  1894.  Dean,  J.  The  bill  in  this 
case  averred  that  defendant,  by  false  and  fraudu- 
lent representations  and  devices,  had  induced 
the  plaintiffs  to  contract  with  him  for  certain 
standing  timber,  and  prayed  for  a  rescission  of 
the  contract,  an  accounting  for  money  paid,  and 
a  computation  of  damages.  The  defendant  de- 
nied any  false  or  fraudulent  representation,  and 
averred  the  contract  was  in  all  respects  reason - 
ble  and  fair,  and  made  by  plaintiffs  with  a  full 
knowledge  of  all  the  material  facts. 

Reynolds,  a  resident  of  Rochester,  New  York, 
was  the  owner  of  982  acres  of  timber  land  in 
Glade  Township,  Warren  County,  Pennsylvania; 
on  this  he  had  erected  a  saw-mill  and  other  im- 
provements, and  was  carrying  on  the  manufac- 
ture of  lumber. 

While  so  engaged,  on  December  13,  1889, 
he  entered  into  a  written  agreement  with  plain- 
,  tiffs  to  lease  to  them  the  saw-mill  and  the  other 
improvements  on  the  land  for  the  term  of  four 
years,  with  the  standing  timber  thereon,  they  to 
saw  the  timber  into  lumber  within  that  time, 
and  deliver  it  to  defendant  on  the  cars  at  War- 
ren for  shipment  to  such  consignees  as  he  should 


direct;  also,  to  manufacture  and  deliver  the 
railroad  ties  thereon.  A  complete  schedule  of 
prices  to  be  paid  by  defendant  to  plaintiffs  for 
each  of  twenty-one  kinds  and  quality  of  lumber 
on  delivery  was  made  part  of  the  agreement. 
The  payments  for  such  lumber  were  to  be  cred- 
ited by  defendant  to  plaintiffs  the  15  th  of  each 
month  for  all  deliveries  made  the  previous 
month,  until  the  sum  of  $30,000  had  been  thus 
paid  Reynolds  as  the  consideration  of  the  con- 
tract; with  the  stipulation,  however,  that  Rey- 
nolds was  to  pay  to  plaintiffs  in  cash  each  month 
$6  per  thousand  on  lumber,  and  18  cents  for 
each  tie,  leaving  consequently  only  the  excess 
above  these  amounts,  as  shown  by  the  schedule 
prices,  as  actual  payments  on  the  whole  price ; 
further  stipulating,  that  when  the  whole  $30,000 
was  thus  received  by  Reynolds,  the  timber  yet 
unmanufactured,  with  the  saw-mill  and  appurte- 
nances, were  to  become  absolutely  the  property 
of  plaintiffs. 

As  part  payment  of  the  $30,000  they  deliv- 
ered to  Reynolds  a  smaller  saw-mill  they  owned 
on  another  tract,  at  the  price  of  $1,600,  some 
sawed  lumber  valued  at  $1,400,  and  a  promis- 
sory note  for  $3,000,  secured  by  mortgage  on 
property  in  Erie  County.  At  the  same  time, 
Reynolds  sold  and  delivered  to  plaintiffs  in  ad- 
dition, a  large  amount  of  other  personal  prop- 
erty upon  the  premises,  not  included  in  the 
transfer  of  the  timber.  The  price  agreed  upon 
for  this  was  $4,000,  $2,000  of  which  they  paid 
in  cash,  and  the  balance  in  a  note  at  six 
months. 

The  plaintiffs  then*  took  ^  possession  of  the 
property,  and  commenced  to  manufacture  and 
deliver  lumber  as  agreed  upon,  and  so  continued 
until  February  14,  1890.  They  had  then  man- 
ufactured about  100,000  feet  of  lumber,  and  de- 
livered about  half  of  it  on  the  cars,  at  $8  per 
thousand,  the  cost  of  manufacturing  being  $6 
per  thousand.  They  had  also  in  the  woods  about 
200,000  feet  of  logs,  cut  ready  for  hauling  to 
the  mill,  and  the  cost  of  these  was  $2  per  thou- 
sand ;  the  plaintiffs  had  also,  in  purchases  of  ad- 
ditional tools  and  equipment,  and  expenditures 
about  their  operations,  paid  out  about  $2,250. 
The  parties  on  that  day  made  a  new  agreement, 
whereby  plaintiffs  surrendered  to  Reynolds  all 
the  property  contracted  for  in  the  first  agree- 
ment, and  all  that  had  been  added  by  them ; 
Reynolds  agreeing  to  manufacture  and  sell  tim- 
ber and  ties  from  the  land  until  the  net  proceeds 
paid  the  note  of  $2,000  and  the  $30,000,  the 
consideration  money  of  the  first  agreement ;  a 
reasonable  compensation  to  Reynolds  for  his 
services  and  risk,  not  to  exceed  $5,000  per  year; 
further,  he  to  account  for  all  lumber  received 
and  manufactured  up  to  that  date;  when  all 
these  payments  were  made  out  of  the  net  pro- 
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ceeds  of  timber  manufactured,  Reynolds  was  to 
re-transfer  all  the  property  to  plaintiffs,  with  the 
right  to  two  years  further  time  to  remove  any 
timber  yet  standing.  Accordingly,  Reynolds 
again  resumed  possession. 

The  plaintiffs  alleged  they  had  entered  into 
both  contracts,  relying  upon  the  representations 
of  Reynolds  as  to  the  quantity  and  quality  of 
the  timber,  and  that  these  representations  were 
grossly  false,  and  known  to  be  so  by  Reynolds 
at  the  time.  That  he  had  represented  there  was 
upon  the  land  nine  millions  of  feet,  when  in 
fact  there  were  not  three  millions ;  also,  that  it 
was  of  the  best  quality,  while  in  fact  it  was  very 
inferior;  that  he  had  pointed  out  to  them  timber 
as  on  this  tract  which  was  not  on  it. 

The  master,  from  the  evidence,  has  found  as 
a  fact  that  Reynolds  had  said  to  plaintiffs  before 
the  first  contract  was  made  there  were  nine  mil- 
lions of  feet  on  the  land ;  he  finds,  further,  that 
there  were  not  three  millions,  and  that  Reynolds 
knew  it ;  that  Reynolds  represented  the  timber 
as  of  good  quality,  yet  it  was  very  poor,  and 
Reynolds  knew  this.  That  he  made  other  false 
representations  to  plaintiffs,  to  induce  them  to 
enter  into  the  contracts,  and  that  both  contracts 
were  made  by  plaintiffs  in  reliance  upon  these 
representations. 

Throughout,  in  his  findings  of  facts  and  con- 
clusions of  law,  the  master's  report  is  against 
defendant ;  and  h^  suggests  that  the  Court  de- 
cree that  Reynolds  deliver  up  both  contracts  for 
cancellation,  as  also  the  notes,  mortgages  and 
securities  in  his  possession,  delivered  to  him  by 
plaintiffs,  in  pursuance  of  the  contracts,  and 
that  all  bargains  and  agreements  on  the  subject 
be  rescinded.  Further,  that  an  account  be  taken 
of  the  money  expended  by  plaintiffs,  and  paid 
by  them  to  defendant,  and  of  damages  sustained 
by  them,  and  that  defendant  be  ordered  to  pay 
over  to  them  such  sum  as  should  be  found  due 

On  exceptions  filed  by  defendant  to  the  re 
port,  they  were  overruled  by  the  Court,  the  re- 
port confirmed,  and  the  decree  suggested  by  the 
master  adopted.     From  that  decree  defendant 
appeals. 

All  of  the  nineteen  assignments  of  error, 
either  expressly  or  inferentially,  deny  the  cor- 
rectness of  the  master's  findings  of  fact.  Unless 
that  denial  in  some  degree  be  sustained  the  aver- 
ments of  error  must  fail.  While  we  frequently 
draw  from  facts,  other  inferences  than  those  the 
master  and  the  Court  below  think  warranted, 
and  often  come  to  a  different  conclusion  as  to 
the  law  applicable  to  the  facts,  it  is  a  very  rare 
case  that  the  findings  of  fact  by  the  master,  ap- 
proved by  the  Court  below,  are  so  manifestly 
wrong  that  we  feel  called  upon  to  set  them 
aside.  Very  often  the  testimony  presented  to  us 
on  paper  books  seems  not  to  warrant  the  find- 


ings ;  but  we  know  full  well  there  probably  was 
much  at  the  hearing  to  induce  belief  or  disbelief, 
which  does  not  and  cannot  find  its  way  to  the 
printer. 

The  manner  of  a  witness,  his  intelligence, 
acuteness  of  perception,  and  opportunities  for 
observation,  all  are  matters  which  influence  the 
master,  but  cannot  be  fully  transferred  to  the  re- 
port. Besides,  there  is  more  or  less  abbrevia- 
tion, lack  of  emphasis,  and  error  in  the  most 
accurate  transcripts  of  testimony.  So,  notwith- 
standing the  urgent  appeal  of  counsel  for  appd- 
lant,  we  must  adhere  to  the  rules  so  often  an- 
nounced before,  and  so  recently  in  Stocker  v. 
Hutter,  134  Pa.  23:  "The  findings  of  a 
master  on  questions  of  fact,  approved  by  the 
Court  below,  will  not  be  set  aside  in  the  Su- 
preme Court,  except  for  clear  error,  even  where 
the  testimony  is  conflicting,  and  the  merits  may 
appear  contrary  to  the  master's  conclusion." 

We  must  then  assume  as  facts  that  there  was 
gross  misrepresentation  of  the  quantity;  that  there 
was  not  one- third  of  the  nine  millions  represented 
on  the  land ;  there  was  also  misrepresentation  as 
to  quality ;  instead  of  being  very  good,  it  was 
very  poor;  and  that  Reynolds  knowingly  mis- 
stated the  facts  in  each  particular.  But  it  is 
argued  that,  from  the  undisputed  facts,  the  in- 
ference is  that  the  plaintiffs  had  every  opportu- 
nity before  bargaining  to  examine  the  timber, 
and  in  fact  did  examine  it,  and  the  rule  is  in- 
voked as  laid  down  in  Famsworth  v.  Duffner, 
142  U.  S.  47,  and  similar  cases,  where  the  suit 
was  for  a  rescission  of  the  contract  on  the 
ground  of  fraudulent  representations :  "In  re- 
spect to  such  an  action,  where  the  means  of 
knowledge  respecting  the  matters  falsely  repre- 
sented are  equally  open  to  purchaser  and  vendor 
the  former  is  charged  with  knowledge  of  all  that 
by  the  use  of  such  means  he  could  have  ascer- 
tained." 

We  do  not  question  the  soundness  of  this 
rule,  but  it  is  not  applicable  to  these  facts. 

The  subject  of  this  contract  was  the  timber 
standing  on  about  1,000  acres  of  land,  cut  up 
by  ravines  and  broken  by  elevations.  The  most 
accurate  estimate  of  quantity  would  have  been 
to  run  the  outside  lines,  and  then  traverse  the 
whole  tract  by  sections,  inspecting  and  counting 
the  trees.  Neither  party  desired  to  adopt  such 
an  expensive  and  time-consuming  method  as 
this. 

Another,  the  crudest  sort  of  an  estimate,  is  to 
look  at  different  parts  of  the  tract,  notice  the 
relative  merits  of  each,  estimate  roughly  how 
much  was  well  timbered,  and  how  much' indif- 
ferent, then  estimate  how  many  thousand  feet 
stood  on  one  acre  of  each,  and  multiply  that  by 
the  number  of  acres  of  the  same  kind;  or  an- 
other method  is  that  pursued  by  some  of  the 
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witnesses  here ;  a  party  of  three  or  four  blaze  a 
strip  eight  or  ten  rods  wide  from  one  side  clear 
across  the  tract,  and  estimate  by  slowly  walking 
over  the  strip  the  quantity;  then  blaze  another 
strip,  and  so  back  and  forth  until  the  whole 
tract  has  been  gone  over.  This  method,  some 
of  the  witnesses  state,  required  the  time  of  four 
men  about  twenty- four  days. 

The  master  has  found,  as  a  fact,  that  these 
plaintiffs  made  no  estimate  of  any  kind ;  they 
looked  at  the  timber,  spent  only  a  few  hours  in 
doing  so,  and  then  they  were  conducted  by  de- 
fendant's agents  and  employes.  One  of  them, 
Henry  S.  Deal,  testified  that  he  went  upon  the 
land  twice  with  Brotherton,  and  says : 

"  He  (Reynolds)  told  me  to  show  them  the 
best  part  of  the  timber,  and  not  to  take  them 
over  that  part  that  had  been  cut,  and  I  done  as 
directed  by  Mr.  Reynolds.'*  Smiley,  one  of  the 
parties  interested  with  Brotherton,  says  that  Deal 
said  to  him  what  he  showed  them  was  a  general 
average  of  the  timber. 

The  master  finds  that  Reynolds  stated  to 
plaintiffs  he  had  had  the  timber  estimated,  and 
there  were  nine  millions ;  further,  that  he  knew 
this  was  not  true.  If  this  be  correct,  then  by  a 
trick  carried  out  through  Deal,  his  agent^  he 
sought  to  confirm  plaintiffs  in  trusting  in  his 
false  statement ;  tried  to  lead  them  to  believe 
that  with  their  own  eyes  they  were  witnesses  to 
the  truth  of  it.  This  is  not  what  the  law  means 
by  knowledge  equally  accessible  to  both  parties; 
by  parties  dealing  at  arm's  length  on  their  own 
judgment.  The  knowledge  of  the  quantity  was 
difficult  to  be  had ;  to  obtain  it  required  many 
days  of  careful,  laborious  examination.  Rey- 
nolds, in  substance,  said,  '*  Heretofore,  I  got 
this  information;  I  have  had  an  estimate 
made."  Then  to  guard  against  discovery  by 
them  of  the  truth,  he  successfully  planned  to 
mislead  them. 

Whether  these  were  the   facts  was  open  to 

Question  before  the  master,  where  defendant  was 
illy  heard ;  the  master,  on  sufficient  evidence, 
has  found  the  fact  against  him,  and  that  is  an 
end  of  discussion  here.  No  further  knowledge 
was  acquired  by  plain tifis  after  they  took  the 
possession,  which  they  kept  for  two  months  and 
then  surrendered.  Most  of  the  old  employes  of 
B^eynolds  remained ;  plaintiffs  themselves,  being 
busy  closing  out  their  operations  at  another  mill, 
were  seldom  on  the  ground,  and  had  but  little 
further  opportunity  for  observation. 

The  master  has  found  that,  trusting  in  this 
misrepresentation  as  to  quantity,  persistently 
kept  up  by  trick  and  artifice,  the  plaintiffs  were 
induced  to  contract.  They  could  have  made  an 
estimate,  but  why  should  they  do  so,  when  Rey- 
nolds had  one  made  which  he  assured  them  was 
conect?     Especially   why,    when    Deal     had 


shown  them  a  part  of  the  timber  which  was 
good,  and  represented  that  was  an  average  of 
the  whole  ?  To  hold,  on  these  findings  of  the 
master,  the  means  of  knowledge  were  equally 
open  to  both  parties,  would  be  equivalent  to 
holding  that  systematic  and  continued  deception 
was  a  means  of  knowledge. 

This  is  not  the  case  of  buyers  relying  upon 
an  imperfect  investigation  of  their  own,  as  in 
Mahaffey  v.  Ferguson,  156  Pa.  156,  cited  by  ap- 
pellant, but  the  case  of  a  buyer  relying  upon  a 
false  estimate  of  the  vendor,  and  his  confidence 
increased  by  a  further  falsehood  still  more  per- 
suasive. 

The  argument  of  the  learned  counsel  for  ap- 
pellant,  however  forcible,  all  through  is  to  the 
effect  that  the  master  and  the  Court  below  ought 
not  to  have  found  the  material  facts  against 
them ;  but  they  have  wholly  failed  to  show  there 
was  no  evidence  tending  to  establish  the  facts, 
and  thaty  if  established,  the  inferences  drawn 
were  not  warranted.  We  find  nothing  sufficient 
to  justify  us  in  reversing  the  decree  on  any  one 
of  the  assignments :  therefore  it  is  affirmed,  and 
the  appeal  is  dismissed  at  costs  of  appellants. 

w.  M.  s.,  jr. 


July,  '93»  133-  April  30,  1894. 

Elizabeth  Sager,  Orren  C.  Allen  and 
Ezra  T.  Hazeltine,  Trustees  of  the 
Estate  of  George  A.  Cobham,  De- 
ceased,  v.  George  Mead. 

Register  of  wills  —  Letters  of  administration 
—  Orphans*  Court — Sales  for  payment  of  de- 
cedents* debts — Fraud. 

The  children  and  heirs  at  law  of  C.  agreed  to  with- 
draw his  will  from  probate,  no  letters  testamentary  hav- 
ing been  granted,  and  assented  to  the  appointment  of  an 
administrator  of  the  estate  who  sold  the  real  estate  on  an 
order  of  the  Orphans'  Conrt  for  payment  of  debts,  etc. 
After  the  sale  the  will  was  admitted  to  probate,  and  Uie- 
trustees  nnder  the  will  brought  ejectment  against  a  pur- 
chaser at  the  Orphans'  Court  sale : 

Heidi  that  if  done  in  fraud  of  rights  of  another  not  a 
party  to  the  agreement,  the  Orphans'  Court  sale  was  void 
as  to  him,  and  that  evidence  tending  to  establish  fraud 
should  have  been  admitted. 

Appeal  of  Elizabeth  Sager,  Orren  C.  Allen 
and  Ezra  T.  Hazeltine,  trustees  of  the  estate  of 
George  A.  Cobham,  deceased,  from  the  judg- 
ment of  the  Common  Pleas  of  Warren  County, 
entered  on  a  verdict  in  an  action  of  ejectment, 
wherein  appellants  were  plaintiffs,  and  George 
Mead,  defendant. 

The  facts  of  the  case  are  sufficiently  set  out 
in  the  opinion  of  the  Court. 
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D,  /.  Ball,  {Allen  &*  Sons  with  him),  for  ap- 
pellants. 

The  power  of  the  register  of  wills  to  grant  let- 
ters of  administration  is  dependent  on  the  death 
intestate  of  the  owner  of  property. 

II.  Blackstone  Com.,  494. 
McPhdtson  v,  Cunliff,  ii  S.  &  R.  430. 
ToUiver  on  Executors,  51. 
Devlin  v.  CommonwealUi,  loi  Pa.  276. 

If  the  letters  of  administration  were  void,  then 
the  administrator  had  no  standing  in  the  Or- 
phans' Court. 

Halsey  v,  Tate,  52  Pa.  311. 
Keene's  Appeal,  60  Id.  504. 

The  agreement  to  withdraw  the  will  from  pro- 
bate, have  letters  of  administration  granted  and 
property  sold  by  him  through  Orphans*  Court 
process  being  in  fraud  of  the  remaindermen, 
was  void. 

Gilbert  v,  Hoffman,  2  Watts,  66. 
Dean  v.  Connelly,  6  Pa.  239. 
Jackson  v,  Summerville,  13  Id.  359. 
Bunn,  Raiguel  &  Co.  v,  Ahl,  29  Id.  387. 

M.  F,  Elliott,  (with  him  H.  McSwaney,  IV. 
D,  Hinckley  and  W,  E.  Rice),  for  appellee. 

The  acts  of  the  administrator  performed  be- 
fore the  will  was  admitted  to  pfobate  are  valid. 

Patton's  Appeal,  31  Pa.  465. 

Cook's  Estate,  1  Phila.  342. 

Biglow  V.  Bigiow,  4  Ohio,  138. 

Schlnter  v.  Saving  Bank,  117  N.  Y.  App.  125. 

The  granting  of  letters  of  administration  is  a 
judicial  act,  and  while  they  remain  in  force 
cannot  be  contradicted. 

McPherson  v,  Cunliff,  11  S.  &  R.  422. 
Devlin  v.  Commonwealth,  loi  Pa.  273. 

October  i,  1894.  Sterrett,  C.  J.  This 
action  of  ejectment  for  the  land  described  in 
the  writ  had  its  inception  in  circumstances 
which  appiear  to  be  quite  out  of  the  ordinary 
course. 

On  October  6,  1870,  George  A.  Cobham  died 
testate,  seized,  inter  alia,  of  the  land  in  contro 
versy,  leaving  to  survive  him  three  daughters ; 
Georgena  C.  Cobham,  Elizabeth  (intermarried 
with  John  Sager),  and  Alice  (afterwards  inter- 
married with  George  Mead,  the  defendant,  and 
since  dead,)  and  a  stepson,  Henry  Cobham, 
who  was  also  a  nephew  of  the  deceased.  As 
appears  by  his  will,  the  testator  devised  said 
lands  to  Henry  Cobham,  Georgena  C.  Cobham, 
John  Cobham  and  Rasselas  Brown,  upon  the 
various  trusts,  for  life,  etc.,  specified  in  said 
will,  and  appointed  them  executors.  The  office 
of  trustees  having  become  vacant  by  the  death 
of  said  Georgena  C.  and  John  Cobham,  and  in 
consequence  of  the  other  two  trustees  having 


ceased  to  act,  in  August,  1891,  said  vacancies 
were  filled  by  the  appointment  of  plaintifik. 

Pursuant  to  a  citation  issued  and  served  on 
Georgena  C.  Cobham,  Elizabeth  Sager,  John 
Sager,  Alice  Mead  and  George  Mead,  said  will 
was  presented  for  probate.  Thereupon  a  caveat 
was  filed  by  said  John  Sager,  Elizabeth  Sager 
and  Alice  Mead,  and  the  matter  was  so  pro- 
ceeded in,  at  the  instance  of  the  said  caveators, 
that  an  issue  was  directed  **  to  try  the  validity 
of  said  writing,  and  the  matters  of  fact  that  may 
be  objected  thereto.**  That  issue  was  afterwards 
discontinued  by  Mr.  S.  P.  Johnson,  attorney  for 
the  parties  thereto,  and  all  the  papers  withdrawn 
from  the  record.  Said  will  was  not  probated  un- 
til April  10,  1875.  In  the  meantime  Georgena 
C.  Cobham,  Elizabeth  Sager,  John  Sager,  Alice 
Mead,  George  Mead  and  Henry  Cobham,  ignor- 
ing said  will,  waived  their  right  to  administer; 
and  upon  their  request,  letters  of  administra- 
tion on  the  estate  of  said  George  A.  Cobham 
were  granted  to  Rufus  B.  Smith,  who  was  after- 
wards removed,  and  letters  of  administration 
de  bonis  non  were  issued  to  W.  M.  Lindsey.  On 
June  18, 187 1,  the  six  persons  above  named  en- 
tered into  an  agreement : 

I.*  That  the  application  for  probate  of  the  will 
aforesaid  should  be  withdrawn. 

2.  That  W.  M.  Lindsey  shall  take  out  letters 
of  administration  on  the  estate  of  said  deceased 
and  sell  the  real  estate  for  the  payment  of 
debts. 

3.  That  George  N.  Parmlee  shall  purchase 
the  property  at  said  sale,  and  hold  the  same  for 
redemption  by  and  distribution  to  and  among 
the  parties  to  said  agreement,  according  to  their 
original  rights  and  equities  in  the  same,  and  as 
if  the  said  George  A.  Cobham  had  died  intes- 
tate. 

4.  That  the  distribution  of  said  property 
should  be  made  in  the  manner  specified  in  said 
agreement,  etc.,  etc.  Pursuant  to  an  order  of 
sale  made  December  13,  1871,  all  the  real  es- 
tate of  said  decedent  was  sold  by  said  Lindsey, 
as  administrator  de  bonis  non,  etc.,  and  bid  in  by 
said  Parmlee;  and  afterwards,  in  accordance 
with  the  terms  of  said  agreement,  the  property 
was  divided,  and  deeds  made  by  said  Parmlee  to 
the  respective  parties. 

Recognizing  George  A.  Cobham  as  the  com- 
mon source  of  title,  plaintiffs,  as  substituted 
trustees,  etc.,  claimed  under  his  will  probated, 
as  above  stated,  April  10,  1875,  and  defendant 
relied  on  the  Orphans'  Court  sale.  Plaintife* 
contention  was  that  said  sale  was  void,  and  of 
no  effect : 

1.  Because  the  register  had  no  authority  to 
grant  letters  of  administration  when  the  will  was 
known  to  be  in  existence. 

2.  Because  the  petition  presented  by  said  ad- 
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ministrator  to  the  Orphans'  Court  was  insuflS- 
dent  to  give  said  Court  jurisdiction  to  order  the 
sale;  and 

3.  Because  the  agreement  of  June  18,  187 1, 
between  the  tenants  for  life  for  withdrawal  of 
the  will  from  probate,  etc.,  together  with  their 
proceedings  thereunder,  was  a  fraud  upon  those 
cntitied  in  remainder ;  and  defendant  being  a 
party  thereto,  and  fully  cognizant  of  the  fraudu- 
lent purpose,  cannot  successfully  claim  there- 
under. 

The  question,  as  to  the  jurisdiction  of  the 
register,  etc.,  is  involved  in  the  first  nine  speci- 
fications of  error.  The  tenth  relates  to  the  al 
l^ed  insufficiency  of  the  administrator's  petition 
for  the  order  of  sale ;  and  the  remaining  six  re 
late  to  the  offers  to  prove  the  alleged  fraudulent 
and  collusive  agreement  to  which  defendant  was 
a  party,  entered  into  and  carried  out  for  the  pur- 
pose of  ignoring  the  will  and  defeating  its  pro- 
visions, by  means  of  the  Orphans*  Court  sale, 
in  the  interest  and  for  the  benefit  of  the  tenants 
for  life,  and  to  the  prejudice  of  those  interested 
in  remainder  and  now  represented  by  the  sub- 
stituted trustees'  plaintiffs. 

If  it  be  conceded  that  such  was  the  purpose 
of  the  parties  to  said  agreement,  etc.,  it  can 
scarcely  be  doubted  that  the  proceedings  were 
fraudulent  and  void  as  to  those  whose  interests 
were  intended  to  be  thus  injuriously  affected, 
without  being  made  parties  to  the  proceeding  or 
having  an  opportunity  to  be  heanl.  It  is  not 
seriously  contended  that  this  would  not  be  so, 
but  it  is  insisted  that  the  decree  of  the  Orphans' 
Court,  under  which  the  sale  was  effected,  cannot 
be  impeached  and  avoided  in  a  collateral  pro- 
ceeding. As  a  general  rule,  the  principle  in- 
voked is  correct,  but  we  think  it  has  no  applica- 
tion to  the  case  under  consideration ;  for  the 
reason  that  those  whose  rights  and  interests  were 
injuriously  affected  by  the  decree,  into  the  pro- 
curement of  which  the  alleged  actual  fraud  en- 
tered, were  neither  parties  to  the  proceeding  nor 
have  they  ever  had  a  day  in  Court.  Such  cases 
are  not  within  the  rule.  As  to  the  interests  thus 
defrauded  the  decree  is,  as  it  were,  non  coram 
judice,  and  void.  It  is  not  pretended  that  those 
entitled  in  remainder  under  the  will  in  question 
were  parties  to  the  agreement  ignoring  that  in- 
strument, and  effecting  a  sale  of  the  lands  in 
question,  as  though  the  testator  had  died  intes- 
tate. 

The  principle  contended  for  by  the  plaintiffs, 
and  which  we  think  applies  to  the  facts  in  this 
case,  is  recognized  in  several  cases,  among  which 
are:  Jackson  v,  Summerville,  13  Pa.  359; 
McCaskey  v.  Graff,  23  Id.  321 ;  Seylar  v.  Car- 
son, 69  Id.  81 ;  Otterson  v.  Middleton,  102  Id. 
78;  Gilbert  v.  Hoffman,  2  Watts,  66;  Dean  v, 
Connelly,  6  Pa.  239.     In  the  case  first  cited  it 


appeared  that  in  an  action  of  partition,  based 
upon  a  deed  which  had  been  obtained  by  fraud, 
the  land  was  adjudged  to  the  defendant ;  and  it 
was  held  that  '*  though  a  judgment  of  a  Court  of 
competent  jurisdiction  cannot  be  overturned  in 
a  collateral  proceeding  upon  an  allegation  of 
mistake  or  error,  yet  when  actual  fraud  had  been 
used  by  a  party  in  procuring  a  deed,  and  the 
deed  is  used  as  a  means  of  obtaining  a  judgment 
in  partition  of  the  land,  part  of  which  was  con- 
veyed by  the  deed,  the  decree  in  partition  is 
void,  to  the  extent  of  the  fraud,  as  to  party  de- 
frauded, though  it  may  be  valid  with  respect  to 
other  interests  not  involved  in  the  fraud."  This 
is  upon  the  principle  that  actual  fraud  vitiates  all 
contracts  and  proceedings  into  which  it  enters, 
and  renders  them  null  and  void  as  to  the  party 
or  parties  defrauded.  Delivering  the  opinion  of 
the  Court  in  that  case,  Mr.  Justice  Coulter 
said: 

"  That  decree  was  rendered  upon  the  faith  of 
the  fact  that  the  Summervilles  were  legally  and 
honestly  represented  by  Jackson.  But  if  the 
deed  were  fraudulent  and  void,  the  title  never 
passed  out  of  the  Summervilles,  but  still  resides 
in  their  legal  representatives.  Whilst,  therefore, 
the  decree  is  good  as  against  the  interest  hon- 
estly represented  before  the  Court,  it  is  void  as 
against  the  interests  not  represented  at  all ;  that 
is  not  represented  in  the  eye  of  the  law.  As  to 
that  interest  the  decree  of  the  Court  .was,  as  it 
were,  non  coram  judice.  Where  the  parties  have 
been  heard,  or  due  notice  has  been  given,  the 
judgment  or  decree  of  the  Court  upon  the  point 
in  issue  cannot  be  overturned  in  a  collateral  pro- 
ceeding upon  an  allegation  of  mistake  or  error. 
That  is  the  law.  But  where  fraud  has  been 
used  by  the  party,  and  enters  into  the  procure- 
ment of  the  decree,  the  law  holds  up  the  mirror 
of  truth,  and  it  fades  away." 

It  follows  from  what  has  been  said  that  the 
proposed  evidence  at  least  tended  to  prove  the 
allegations  of  the  plaintiffs,  and  should  have 
been  submitted  to  the  jury  with  guarded  instruc- 
tions as  to  its  legal  effect. 

As  to  the  specifications  relating  to  the  juris- 
diction of  the  register  to  appoint  an  administra- 
tor, etc.,  it  is  sufficient  to  say  that,  generally 
speaking,  that  officer  has  jurisdiction  to  appoint 
an  administrator  to  act  until  a  will  is  presented 
and  proved.  In  this  case,  however,  it  is  only 
necessary  to  consider  the  appointment  of  the  ad- 
ministrator, in  so  far  as  it  may  appear  to  have 
been  part  of  the  alleged  general  scheme  of  the 
parties  to  the  agreement  aforesaid  to  ignore  the 
will  and  defeat  its  provisions  to  the  prejudice  of 
the  Tights  of  those  entitled  in  remainder. 

While  the  petition  of  the  administrator  de 
bonis  non^  for  the  order  of  sale  is  not  strictly  for- 
mal and  beyond  the  reach  of  adverse  criticism, 
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we  cannot  say  that — standing  alone  and  discon- 
nected with  other  facts,  including  those  em- 
braced in  the  rejected  offers — it  was  insufficient 
to  give  the  Court  jurisdiction. 

On  the  whole,  with  the  proposed  evidence  be- 
fore the  jury,  we  think  such  a  case  would  be 
presented  as  should  be  submitted  to  them  under 
proper  instructions. 

Judgment  reversed,  and  a  venire  facias  de 
novo  awarded. 

w.  D.  N. 


Oct.,  *94, 121.  October  3,  1894. 

Commonwealth  ex  rel.  Parris  v.  Balmer 
and  others.  School  Directors  of  Brook- 
ville. 

School  law — Soldiers*  children — Soldiers^  chil- 
dren's homes — Act  April  18,  iSpj,  P.  Z, 
23- 

Inmates  of  an  institution,  chartered  for  the  care  and 
education  of  poor  children,  do  not  by  their  residence  in 
the  said  institution  acquire  such  a  residence  in  the  district 
within  whose  bounds  such  institution  is  situated  as  will 
entitle  them  to  be  educated  without  charge  in  the  com- 
mon schools  of  said  district. 

This  rule  applies  to  a  home  for  soldiers'  children,  hav- 
ing a  charter  m  which  no  provision  is  made  for  the  edu- 
cation of  the  inmates,  but  which  has  received  State  ap- 
propriations for  the  said  purpose. 

The  Act  of  April  18,  1893,  P.  L.  23,  does  not  entide 
a  child  resident  in  a  soldiers'  children's  home  to  free  ad- 
mission to  the  schools  of  the  district  containing  the  home; 
the  Act  was  intended  to  secure  common  school  privileges 
to  the  children  of  soldiers  who  were  obliged  to  seek  em- 
ployment and  homes  outside  the  district  of  their  parents' 
residence,  but  it  does  not  include  the  children  of  any 
class  for  whose  education  in  the  charitable  institution  of 
which  they  are  inmates,  the  State  has  made  adequate  pro- 
vision. 

Appeal  of  A.  F.  Balmer,  C.  C.  Benscotter 
and  others,  directors  of  the  school  district  of  the 
Borough  of  Brookville,  defendants,  from  the  de- 
cree of  the  Common  Pleas  of  Jefferson  County, 
granting  a  mandamus  at  the  suit  of  the  Common- 
wealth ex  rel  Warren  Parris,  by  his  next  friend, 
commanding  said  directors  to  admit  the  relator 
to  the  common  school  of  the  district. 

The  petition  in  this  case,  which  was  after  an- 
swers, amended  by  striking  out  the  names  of 
all  the  relators  except  Warren  Parris,.  set  forth — 

First,  That  the  defendants  were  the  school 
directors  of  the  said  school  district  of  the  Bor- 
ough of  Brookville. 

Second.  That  the  Pennsylvania  Memorial 
Home  was  a  corporation  duly  organized  under 
the  laws  of  the  State  of  Pennsylvania,  and  that 
A.  F.  Thompson  is  the  president. 

Third.     That  Warren  Parris  was  the  child  of 


a  person  who  was  a  soldier  in  the  service  of  the 
United  States  in  the  late  war  of  the  rebellion ; 
that  he  was,  for  a  long  time  prior  to  the  time  of 
the  refusals  hereinafter  mentioned,  and  continued 
to  be,  a  resident  of  the  school  district  of  the  Bor- 
ough  of  Brookville,  in  Jefferson  County,  Penn- 
sylvania, dwelling  in  the  building  known  as  the 
Pennsylvania  Memorial  Home,  at  Brookville, 
within  the  aforesaid  district ;  that  his  age  was 
about  fifteen  years,  and  that  he  was  entitled  upon 
application,  to  admission  and  instruction  the 
same  as  resident  children,  in  the  proper  com- 
mon school  of  such  district  in  accordance  with 
the  provisions  of  the  Act  of  General  Assembly, 
approved  April  18,  1893,  P.  L.  23,  entitled,  an 
Act  relative  to  the  admission  and  instruction  of 
children  of  soldiers,  etc. 

Fourth.  That  said  A.  F.  Thompson,  aspresi- 
dent  of  said  home,  made  application  to  said 
board  of  directors  of  the  school  district  for  Par- 
ris' admission  to,  and  for  his  instruction  in  the 
common  school  of  such  district  by  a  writing  as 
follows : 

Brookville,  Pa.,  Aug.  16, 1893. 
To  the  School  Board  of  the  Borough  of  Brookville,  Pa.: 
Gentlemen  : — I  hereby  most  respectfully  make  appli- 
cation to  you  for  the  admission  into  your  public  schools 
for  instruction,  etc.,  of — 

Matilda  Furl,  aged  15  years,  .  .  . 
Warren  Parris,  aged  15  years,  .  •  . 
Clara  Shugart,  aged  13  years, 
Esther  W<x>d,  aged  14  years. 
All  of  whom  are  children  of  persons  who  were  soldiers 
in  the  service  of  the  United  States  in  the   war  of  the  re- 
bellion, and  are  now  and  have  been  for  some  time  last 
past  inmates  of  the,  Pennsylvania  Memorial   Home,  at 
Brookville,  Pa. 

Under  the  provisions  of  the  Act  of  the  General  Assem- 
bly of  the  Commonwealth  of  Pennsylvania,  approved  die 
i8th  day  of  April,  A.  D.,  1893,  a  copy  of  wluch  is  here- 
with enclosed. 

Yours  respectfully, 

A.  F.  Thompson, 
Attest :  President  of  the  Board  of  Directors. 

Abbie  Lynch,  Secretary. 

Which  application  was  refused,  the  school 
board  stating  in  its  reply  that  it  would  not  admit 
the  children  under  the  provisions  of  the  Act  re- 
ferred to  by  Mr.  Thompson,  but  would  receive 
them  if  there  was  paid  to  the  treasurer  of  the 
board  the  sum  of  I15  per  annum  for  each  child 

Fifth.  That  the  said  Warren  Parris,  peison- 
ally  made  application  for  admission  to  and  instroc- 
tion  the  same  as  resident  children  in  the  proper 
common  school  of  the  said  school  district  of  the 
Borough  of  Brookville,  on  the  i8th  day  of  Sep- 
tember, 1893,  but  by  order  of  the  aforesaid 
boardof  directors  of  said  district,  he  was  refused 
such  admission  and  instruction  and  was  excluded 
from  the  proper  common  schools  of  such  dis- 
trict. 

Upon  these  facts  a  mandamus  was  prayed. 
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directing  the  school  board  to  admit  Warren  Par- 
tis to  the  common  school  of  the  district. 

An  alternative  writ  was  granted  to  which  the 
defendants  made  return  as  follows : 
K  '* First.     There  is  no  sufficient  or  legal  party 
applying  as  relator  for  a  writ  of  mandamus  in 
this  case. 

^'^Second.  There  is  no  evidence  that  the  per- 
sons named  in  the  petition  of  the  relator,  as  in- 
mates of  the  Pennsylvania  Memorial  Home,  are 
the  children  of  persons  who  were  soldiers  of  the 
United  States,  in  the  late  war  of  the  rebellion. 

"Conclusive  proof  by  legal  evidence  in  every 
individual  case  should  be  furnished,  together 
with  a  formal  application  as  contemplated  by 
the  Act  of  April  i8,  1893. 

''Third.  The  Act  of  April  18,  1893,  under 
the  provisions  of  which  the  relator's  petition  in 
this  case  is  attempted  to  be  drawn,  is  unconsti- 
tutional and  void,  being  in  violation  of  the  Con- 
stitution of  the  State  of  Pennsylvania,  as  set  forth 
in  Articles  and  Sections  of  the  Constitution  as 
follows : 

"Article HI.,  Section 3;  Article  IX.,  Section  i; 
Article  X.,  Section  i;  Article  I.,  Section  10;  Ar- 
ticle III.,  Section  7. 

''Fourth.  The  Act  of  June  2,  1893,  ^'  !-•» 
page  264,  makes  ample  provision  for  the  educa- 
tion of  the  children  of  said  Pennsylvania  Mem 
orial  Home,  and  provides  for  the  expense  there 
of,  and  such  an  extraordinary  remedy  as  is  here 
sought  is  not  necessary,  in  that  an  adequate 
legal  remedy  exists  for  the  supposed  wrong  al- 
leged. 

*  'Fifth.  The  refusal  of  the^chool  board  of  the 
Borough  of  Brookville,  to  educate,  free  of 
charge,  the  inmates  of  the  Pennsylvania  Memor- 
ial Home,  as  set  forth  in  the  petition,  is  not  a 
wrong  to  said  alleged  claimants,  in  that  the  Act 
of  June  2, 1893,  makes  specific  provisions  for  the 
education  of  the  children  of  said  home,  and  pro- 
vides  for  the  expenses  thereof. 

"Sixth.  The  Act  of  April  18, 1893,  and  Act 
of  June  2,  1893,  must  be  taken  and  construed 
together,  and  in  so  doing,  the  Act  of  April  18, 
1893,  ^o^s  not  apply  to  said  home. 

"Seventh.  That  a  good  school  is  now  estab- 
lished in  said  home,  under  Act  of  June  2,  1893, 
rendering  these  extraordinary  proceedings  un- 
necessary, the  education  of  the  inmates,  chil- 
dren, being  now  already  sufficiently  provided 
for." 

The  Commonwealth  demurred  to  the  retium. 
The  Court,  Clark,  P.  J.,  sustained  the  demurrer 
and  awarded  a  peremptory  mandamus  as 
prayed. 

The  defendants  took  this  appeal  and  assigned 
as  error,  inter  alia^  the  overruling  of  the  various 
objections  set  up  in  their  rettim  and  the  award- 
ing of  the  peremptory  mandamus. 


W.  F.  Stewart  zxA  W.  P.  Jenks,  for  appel- 
lants. 

Neither  the  Act  of  i8th  April,  1893,  nor  the 
common  school  law  of  Pennsylvania,  as  hereto- 
fore declared  and  administered,  have  any  appli- 
cation to  this  case.  The  Legislature  has  pro- 
vided a  special  system  for  tl^  education  of  all 
such  children  as  the  relator,  a  system  which 
equally  burdens  all  the  tax-payers  of  the  Com- 
monwealth. The  system  has  regulations  of  its 
own.  Its  provisions  are  executed  by  its  own 
agents;  has  its  own  school  houses;  its  own 
teachers;  its  own  revenues;  is  as  distinctly 
marked  and  kept  separate  from  the  common 
school  system  as  though  no  common  school  sys- 
tem existed.  From  1867  until  the  present  time, 
children  such  as  the  relator  have  been  accounted 
wards  of  the  State,  and  as  such  have  been  sepa- 
rated from  the  other  children. 
Act  of  1867,  P.  L.  21. 

By  this  Act  and  others  following  it  provisions 
in  detail  are  made  for  homes,  care  of,  mainten- 
ance, education  and  welfare  of  these  children,  as 
separated  from  the  other  children  of  the  Com- 
monwealth ;  and  persons  authorized  and  required 
to  see  that  the  bounty  of  the  State  is  fully  secured 
to  them ;  not  at  the  expense  of  the  other  chil- 
dren of  the  State,  but  as  that  which  is  intended 
to  be  especially  their  own. 

The  Act  of  June  2,  1893,  P.  L.  264,  is  one  of 
the  last  in  the  series.  It  appropriates  to  the 
Brookville  Home  |i, 500  for  the  education  of  its 
inmates.  The  children  of  soldiers  who  fought 
in  the  war  of  the  rebellion,  have  provided  for 
them  a  distinct  school  system. 

The  relator  therefore  has  a  home  of  his  own, 
a  school  of  his  own,  money  of  his  own  to  pur- 
chase books  and  pay  his  teachers.  He  is  not 
satisfied  with  these,  he  wants  what  others  have 
and  pay  for  and  cannot  give  without  injuring 
themselves,  and  these  he  wants  without  paying 
for  or  offering  to  pay  for.  The  Court  below  is- 
sued a  mandamus  to  compel  the  respondents  to 
yield  to  these  unreasonable  requests,  and  orders 
the  respondents  to  pay  the  costs.  Surely  this 
cannot  be  law. 

The  Act  of  1893  is  unconstitutional,  if  its  ef- 
fect is  what  is  claimed  for  it  by  the  relator. 

The  Constitution,  Article  X.,  Section  i, 
limits  the  operations  of  the  public  schools  to  "the 
children  of  this  Common weiadth."  The  Act  vio- 
lates the  Constitution  by  opening  the  public 
schools  of  Brookville  to  all  the  children  of  Union 
soldiers  who  may  be  imported  there  to  be  edu- 
cated, from  every  State  in  the  Union,  or  nation 
in  the  world,  and  it  is  not  either  the  intention 
or  spirit  of  any  constitutional  law  to  permit  peo- 
ple to  be  imported  into  any  district  for  the  pur- 
pose, of  getting  either  free  maintenance  or  free 
education.  ,  . 
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The  subject  of  the  Act  is  not  clearly  expressed 
in  its  title. 

The  Act  violates  Art.  IX.,  Sec.  i,  of  the 
Constitution.  The  expense  of  educating  the 
children  sent  from  the  home  to  the  schools  must 
be  raised  by  taxation.  A  tax  is  not  valid  where 
imposed  for  a  puhpose  in  which  the  people  taxed 
have  no  interest. 

Sharplessv.  Mayor,  21  Pa.  147. 

The  people  of  Brookville  have  no  interest  in 
educating  children  sent  temporarily  into  the  dis- 
trict. 

The  Act  violates  Art.  III.,  Sec.  7,  as  it  is  spe- 
cial and  class  legislation  under  guise  of  a  general 
law.  Its  subject,  the  public  education  of 
children,  is  proper  for  general  legislation,  but 
the  statute  deals  only  with  a  limited  number  of 
children  of  a  certain  class,  who,  in  the  absence 
of  legislation  have  no  claim  upon  the  public  dif- 
ferent from  others.  There  would  be  no  object 
for  this  Act  except  where  soldiers'  children  are 
ma^ed  in  a  home  such  as  that  at  Brookville. 
See  Weinman  v.  Pass.  Ry.  Co.,  118  Pa.  192. 

George  A,  Jenks  and  Charles  Corbet ^  for  ap- 
pellee. 

The  right  to  admission  and  instruction  in  the 
common  schools  is  by  law  made  the  right  of 
every  individual  child  resident  in  the  Common- 
wealth between  the  ages  of  six  and  twenty-one 
years. 

Act  May  8, 1854,  P.  L.  621. 

This  right  is  subject  to  no  conditions  except 
that  the  child  shall  be  between  the  ages  of  six 
and  twenty-one  years,  reside  in  the  school  dis- 
trict, and  shall  make  application  for  admission 
and  instruction. 

When  all  the  conditions  fixed  by  the  law  have 
been  complied  with  on  the  part  of  the  child  his 
right  to  admission  and  education  is  absolute. 
That  right  cannot  be  denied  him  because  of  the 
failure  of  his  parent,  guardian,  or  any  one  else 
to  perform  his  or  their  duty,  over  which  the  child 
has  no  control. 

The  child  cannot  be  met  at  the  door  of  the 
school-house  and  turned  away  because  his  father 
or  guardian  has  not  paid  his  school  tax  or  made 
a  proper  contract  relating  to  any  matter  which 
is  or  might  be  a  proper  subject  of  contract. 

The  Act  of  April  18,  1893,  P.  L.  23,  pro- 
vides that  children  of  any  soldier  in  the  late  war 
of  the  rebellion,  temporarily  or  otherwise  in  any 
school  district  shall  be  entitled  to  common  school 
privileges,  notwithstanding  such  child  shall  have 
come  into  the  district  for  the  purpose  of  attend- 
ing the  school  and  its  parents  or  guardian  reside 
in  another  school  district.  This  Act  does  not 
restrict  the  right  of  the  child  under  the  general 
law,  it  simply  declares  that  every  child  in  the 


State  shall  have  the  right  to  go  to  school  where- 
ever  he  may  reside. 

The  Act  of  June  2,  1893,  P.  L.  264,  does  not 
affect  the  rights  of  a  child  under  the  two  preced- 
ing Acts.  It  provides  an  additional  fund  to  ap- 
ply to  the  education  of  the  child,  but  the  admin- 
istration of  that  fund  is  not  placed  in  the  hands 
of  the  child,  nor  is  he  in  any  way  responsible 
for  its  administration.  His  right  to  attend  school 
is  neither  conditioned  upon  the  rightful  or 
wrongful  administration  of  that  fund ;  neither 
is  his  right  to  be  held  in  abeyance  till  the  right- 
ful  administration  of  the  fund  shall  have  been 
decided.  His  time  for  education  is  fixed  by  law 
within  a  period  of  fifteen  years.  All  of  that 
time  when  the  schools  are  open  he  has  a  right  to 
go ;  one,  two  or  three  years  cannot  rightfully  be 
cut  out  of  his  time  by  disagreement  between 
others  to  which  he  is  not  a  party. 

November  12,  1894.  McCollum,  J.  In 
Commonwealth  ex  rel,  John  Fry  v.  The  Board 
of  Directors  of  the  School  District  of  Upper 
Swatara  Township,  decided  at  this  term,  we  hiekl 
that  the  inmates  of  an  institution  chartered  for 
the  care,  support  and  education  of  poor  and 
needy  children,  and  maintained  by  State  appro- 
priations, voluntary  contributions,  etc.,  did  not 
by  their  presence  in  it  for  the  purpose  of  educa^ 
tion  and  maintenance,  become  entitled  to  free 
admission  to  the  schools  of  the  district  in  which 
it  was  located.  In  other  words  we  held  that  the 
non-residents  of  the  district  did  not  acquire  a 
residence  therein  for  common  school  purposes 
by  becoming  inmates  of  the  institution,  for  care, 
support  and  education.  It  is  not  necessary  in 
this  case  to  restate  the  grounds  of  that  decision, 
or  the  reasons  given  for  it.  The  facts  in  the 
two  cases  are  not  exactly  alike,  but  it  is  believed 
that  the  principle  on  which  the  one  referred  to 
was  determined  is  applicable  to  and  governs 
this.  The  object  of  the  Children's  Industrial 
Association  of  Harrisburg  was  the  care,  sup- 
port and  education  of  poor  and  needy  children, 
and  there  was  no  residence  or  class  limitation  in 
its  charter.  The  Pennsylvania  Memorial  Home 
was  chartered  for  the  purpose,  inter  aUa,  of 
''providing  comfortable  homes  and  maintenance 
for  the  children  of  deceased  and  permanently 
disabled  Union  soldiers,"  but  its  charter  was 
silent  as  to  the  education  of  them.  The  home 
was  located  in  the  Borough  of  Brookville  and  the 
State  made  large  appropriations  for  buildings 
and  other  equipment  required  for  the  perform- 
ance of  its  charter  work.  Since  its  location 
there  the  State  has  made  an  adequate  appropria- 
tion for  the  education  of  its  inmates.  There  is 
now  and  was  when  the  petition  for  the  mandam- 
us was  filed  a  good  school  established  in  the 
home  in  which  all  its  inmates  3»hQreamre  school 
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privileges  are  educated  at  the  expense  of  the 
State.  In  thus  providing  for  the  education  of 
the  inmates  of  the  home  the  State  recognizes  and 
avoids  the  injustice  that  would  be  done  to  the 
district  in  which  it  is  located  if  they  were  ad- 
mitttd  to  its  public  schools  and  educated  there 
at  its  expense  and  in  abridgment  of  the  rights  of 
its  own  children  to  education  therein.  The 
learned  counsel  for  the  relator  apparently  con- 
cede that  the  underlying  principle  of  our  com- 
mon school  system  is  that  the  children  of  the 
Commonwealth  shall  exercise  and  enjoy  the 
rights  it  confers  in  the  districts  in  which  they  re- 
spectively reside,  and  that  the  duty  of  each  dis- 
trict is  to  provide  for  the  education  of  the  chil- 
dren belonging  to  it.  But  they  contend  first 
that  the  relator  has  a  residence  in  the  Brookville 
district  by  virtue  of  his  admission  to  and  pres- 
ence in  the  home,  and  second,  that  he  is  entitled 
under  the  Act  of  i8th  April,  1893,  P.  L.  23,  to 
free  admission  to  the  public  schools  of  the  dis- 
trict because  he  is  a  child  <'of  a  soldier  of  the 
late  war  of  the  rebellion."  Their  first  conten- 
tion is  sufficiently  answered  by  our  decision  in 
Fry's  case.  It  is  claimed  that  the  Act  on  which 
their  second  contention  is  based  is  class  legisla- 
tion and  therefore  unconstitutional.  The  ques- 
tion thus  raised  need  not  be  decided  or  consid- 
ered now,  because  in  our  view  of  the  Act  it  is 
not  applicable  to  the  case  presented  by  the  peti- 
tion and  answer.  It  provides  that  the  child  of  a 
Union  soldier  who  shall  be  temporarily  or  other- 
wise in  any  school  district  of  the  Common- 
wealth shall  have  the  same  right  to  instruction 
in  the  proper  school  of  such  district  as  the  resi- 
dent children  have,  although  he  may  have  come 
into  the  district  for  the  purpose  of  attending 
such  school,  and  the  residence  of  his  parents, 
guardian,  or  other  person  entided  to  the  custody 
of  him  may  be  in  another  district.  It  was  obvi- 
ously intended  to  secure  common  school  privi- 
leges to  the  children  of  soldiers  who  were  ob- 
liged to  seek  employment  and  homes  in  families 
outside  of  the  district  of  their  parents'  residence, 
but  we  discover  no  manifestation  of  a  purpose  in 
it  {o  include  the  children  of  any  class  for  whose 
education  in  the  charitable  institution  of  which 
they  are  inmates,  the  State  has  made  adequate 
provision. 

The  learned  Court  below  thought  that  School 
District  V.  Pollard,  55  N.  H.,  503,  afforded  some 
support  to  the  relator's  contention  in  this  case, 
but  we  do  not  think  so.  In  that  case  it  was  de- 
cided that  the  minor  children  of  paupers  sup- 
ported at  a  county  poor  farm  had  the  right  to 
attend  the  public  school  in  the  district  in  which 
such  county  farm  was  located,  on  the  ground 
that  they  were  inhabitants  of  the  district  within 
the  meaning  of  the  statute  regulating  admission 
to  the  public   schools.    The  county  farm  was 


taxe^l  for  school  purposes  in  that  district  and  it 
is  manifest  from  the  opinions  of  the  Judges  that 
if  the  State  or  county  had  specially  provided  for 
the  education  of  the  children  upon  it  their  ap- 
plication for  free  admission  to  the  public  school 
would  have  been  denied.  Besides  the  decision 
in  Pollard's  case  was  made  with  reference  to  the 
educational  system  of  New  Hampshire,  and  to 
what  extent  that  conforms  to  the  common  school 
system  of  Pennsylvania  does  not  appear  from  the 
report  of  it.  It  is  not  therefore  an  authority  for 
the  proposition  that  non-resident  children  for 
whose  education  the  State  has  otherwise  pro- 
vided are  entitled  to  free  admission  to  the  pub- 
lic schools  of  a  district  by  reason  of  their  pres- 
ence in  a  charitable  institution  located  within  it. 
It  is  suggested,  however,  that  the  children  may 
acquire  the  right  to  such  admission  by  the  mis- 
conduct or  neglect  of  the  managers  of  such  in- 
stitution. We  do  not  think  so.  With  the  same 
propriety  and  reason  it  might  be  said  the  mis- 
conduct or  neglect  of  the  school  directors  of  one 
district  entitles  the  children  residing  in  it  to  free 
admission  to  the  schools  of  an  adjoining  dis- 
trict. 

We  think  upon  due  consideration  of  the  facts 
of  this  case  and  the  legislation  pertinent  to  it, 
that  it  is  governed  by  the  principle  on  which 
Fry's  case  was  decided. 

The  order  awarding  a  peremptory  mandamus 
is  reversed  and  the  petition  therefor  is  dismissed 
at  the  costs  of  the  relator. 

H.    B. 


Common  iJleas. 


C.  P.  No.  3.  Oct.  26, 1894. 

Boyce  v.  Super  et  al. 

PracUu — Rule  to  inspect  books  in  the  possession 
of  the  defendants — A  portion  of  the  book  en- 
tries in  plaintiff*  s  handtvriting. 

Rule  to  permit  plaintiff  to  inspect  a  sales 
book  of  the  defendants  in  which  a  portion  of 
the  entries  of  a  certain  sale  were  in  the  plain- 
tiff's handwriting,  and  to  inspect  the  ledger  of 
the  defendants  which  showed  the  entry  of  the 
said  sale. 

The  affidavit  in  support  of  the  rule  averred 
that  the  plaintiff  had  brought  suit  to  recover  his 
commission  on  a  sale  of  merchandise  made  by 
him  for  defendants  to  Jordan,  Marsh  &  Co., 
of  Boston,  under  a  verbal  agreement  with  de- 
fendants that  he  should  have  a  commission  of 
one  per  cent,  on  the  amount  of  the  said  sale, 

which  amount  was  unknown  to  pl^ntiff  and^|>f> 
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which  defendants  had  refused  to  inform  him 
and  had  denied  him  access  to  the  books  named 
in  the  rule.  The  plaintiff  further  averred  that 
said  books  contained  the  amount  of  the  sale, 
were  in  the  possession  of  the  defendants  and 
exclusively  in  their  power  and  control ;  that 
plaintiff  had  a  common  interest  with  the  de- 
fendants in  them,  and  that  part  of  one  of  the 
books  was  in  plaintiff's  handwriting. 

Owen  B,  Jenkins,  for  the  rule. 

The  common  law  doctrine  of  a  century  ago 
that  no  man  need  arm  his  adversary  against 
himself  has  been  modified  by  statute  and  de- 
cisions. 

Act  of  Feb.  27, 1798,  I  Pur.  Dig.  723. 

Under  the  above  Act  a  party  will  be  allowed 
inspection  of  books  at  a  convenient  period  be- 
fore trial  after  the  pleadinp  are  made  up  : 
Arrott  V,  Pratt,  2  Wh.  566. 

Upon  a  rule  to  take  depositions : 
Boston  to  Use  r.  Streeper,  2  Miles,  41. 

Before  declaration  filed  to  assist  plaintiff  to 
declare: 

Murphy  v,  Morris,  2  Miles,  60. 

Inspection  may  be  granted  not  only  where  it 
is  asked  with  a  view  to  establish  the  original 
case  of  the  applicant,  but  also  where  the  object 
is  to  obtain  material  evidence  to  answer  the  op- 
ponent's case. 

km,  &  Eng.  Enc.  of  Law,  Vol.  II,  p.  245,  and  cases 
there  cited. 

Frank  F,  Frichard  showed  cause. 

The  plaintiff  should  be  forced  to  abide  by  the 
figures  set  out  in  his  statement.  Jordan,  Marsh 
&  Co.,  who  bought  the  goods,  know  the  amount 
of  the  sale  and  plaintiff  should  consult  them. 

The  Court,  Gordon,  J.    Rule  absolute. 


©rpjans'  ®ourt. 

October,  1893, 470. 

Bradley's  Estate. 

Life  tenani-^Real  estate — Improvements  on^  not 
in  the  nature  of  repairs —  Work  done  by  muni- 
cipal order— Book  entry  of-^Name  of  owner 
set  out  incorrectly. 

An  improvement  npon  the  real  estate  of  a  life-tenant 
not  in  the  nature  of  repairs  is  chargeable  upon  the  estate 
of  the  testator. 

Work  done  to  property  pursuant  to  municipal  order  is 
not  chargeable  to  a  life-tenant  who  acts  merely  as  a  com- 
pulsory agent  to  save  the  property  from  a  lien. 

Where  the  book  entries  of  a  claimant  describe  the 
property  for  which  work  is  done  and  material  furnished 
pursuant  to  such  order,  it  is  of  no  consequence  wheUier 
or  not  the  name  of  the  owner  be  correctly  set  out 


Sur  exceptions  to  adjudication. 

The  facts  as  they  appeared  at  the  audit  were 
as  follows : — 

The  decedent  died  in  1890,  testate,  and 
leaving  a  widow  and  issue  by  her  and  by  a  for- 
mer wife.  By  his  will  he  left,  inter  aUa,  Us 
residence  to  his  widow  for  life.  During  the  life 
tenancy  the  bureau  of  highways  served  her  with 
an  order  to  connect  the  property  with  the 
neighboring  sewer.  She  accordingly  did  so. 
The  life  estate  terminated  by  her  death  in  1893. 
The  contractor  presented  a  claim  at  the  audit 
for  work  done  and  material  furnished.  The 
remaindermen  sought  to  have  the  charge  made 
upon  the  widow's  estate,  instead  of  upon  that 
of  the  present  decedent.  But  the  auditing 
Judge  considered  that  the  work  done  was  "in 
the  nature  of  betterment"  and  not  for  the 
widow's  convenience.     He  allowed  the  claim. 

The  remaindermen  made  this  the  sole  excep- 
tion. 

If.  J.  Scott,  Jr.^  for  exceptants. 

George  H.  Chamdley,  contrsL. 

March  31,  1894.  Ashman,  J.  Inthisdit- 
pute  between  the  life-tenant  and  the  remainder- 
men, the  former  being  the  widow,  and  the  lat- 
ter the  children  of  the  testator,  the  real  ques- 
tion is  whether  the  estate  of  the  testator  was 
properly  chargeable  with  the  amount  of  the 
claim.  The  order  to  do  the  work  emanated 
from  the  bureau  of  highwRjs,  and  it  was  given 
by  the  widow  to  the  contractor,  who  admitted 
that  he  read  it.  The  whole  transaction  shows 
that  the  widow  acted  in  the  matter,  not  in  her 
own  behalf,  but  as  the  compulsory  agent  of  the 
bureau ;  and  it  is  very  certain  that  if  the  order 
.of  the  department  had  not  been  obeyed,  the 
drain  would  have  been  laid  at  the  eiq^enseof 
the  city,  and  the  property  would  have  been  en- 
cumbered with  a  lien.  The  improvement  was 
not  in  the  nature  of  repairs,  because  the  prem- 
ises had  never  been  connected  with  the  sewer; 
and  it  was,  therefore,  a  permanent  additicHi  to 
the  structure.  In  addition  to  this,  the  entry  on 
the  books  of  the  claimant,  described  this  prop- 
erty as  the  one  on  which  the  work  had  been 
done,  and  for  which  the  materials  had  been 
furnished ;  and  it  is  therefore  of  no  consequence 
as  to  the  parties  now  sought  to  be  durged, 
whether  it  set  out  the  name  of  the  owner  cor- 
rectly or  not :  (See  Barbier  v.  Smith,  38  Pi 
296.)  The  reason  is  that  if  the  contract  should 
be  held  to  have  been  primarily  with  the  life- 
tenant,  the  estate  of  the  widow,  after  the  pay- 
ment of  the  claim,  would  be  entitled  to  sue  and 
recover,  in  the  name  of  the  claimant,  against 
the  parties  in  remainder. 

The  exceptions  are  dismissed.         f.  b.  k. 
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Vol.  XXXV.]    FRIDA  Y,  DEC.  14, 18^4.    [No.  14. 
Jan.  '94,  205.  April  18,  1894. 

Henrietta  Irvin  et  al.  v.  Sarah  Patchen 
et  al. 

Trespass — Act  March  2g,  1824 — Parole  Con- 
veyance  of  land-^Reservation — Right  to  cut 
timber — Possession — Evidence — Proof  of  Sig- 
nature, 

A  direction,  <*This  land  I  want  disposed  of  as  follows  : 
the  yalnation  of  it  when  sold  is  to  go  to  mpr  brother/'  etc., 
b  a  will  is  insufficient  to  work  a  conversion. 

As  against  a  trespasser,  title  to  "wild"  lands  carries 
with  it  possession. 

Where  the  proof  of  an  agreement  in  writing  depends 
pon  one  of  the  paities  tot  he  instmnient  whoi  i  somewhat 
amiliar  with  the  handwriting  of  the  two  subscribing  wit- 
nesses, who   are  both  dead,  there  is  sufficient  proof  to 
justify  the  admission  of  the  paper. 

Assessors*  books  and  tax  receipts  are  not  sufficient  in 
themselves  to  prove  title,  but  are  admissible  as  evidence 
of  claim. 

In  a  parol  conveyance  of  land,  K.  reserved  a  right  to 
cut  certain  species  of  timber  therefrom.  This  land  was 
subsequently  transferred  by  articles  of  agreement  to  sun- 
dry persons,  subject  to  the  said  reservation.  The  last  one 
in  the  title  received  a  deed  in  fee  simple  from  K.'s  grantor 
in  whom  the  paper  title  still  remained.  K.  subsequently 
transferred  his  right  to  cut  the  timber  to  P. 

In  an  action  of  trespass  by  the  representatives  of  the 
grantee  in  the  deed  against  the  representatives  of  P.: 

Held^  that  if  the  timber  they  cut  was  that  which  was 
standing  at  the  time  the  reservation  was  made  no  trespass 
was  committed. 

Appeal  of  Sarah  Patchen,  L.  H.  Haney, 
Kingsley  Smith,  William  Fulton,  E.  Fulton  and 
John  Berringer,  defendants,  from  the  judgment 
of  the  Common  Pleas  of  Clearfield  County,  in 
an  action  of  trespass  wherein  Henrietta  Irvin, 
Harriet  E.  Strouse  and  William  Strouse  in  right 
of  said  Harriet  E.,  Daniel  AV.  Irvin,  and  Wil- 
liam Paul  Irvin,  by  his  next  friend,  Henrietta 
Irvin,  were  plaintiffs. 

This  was  an  action  of  trespass  in  which  plain- 
tiff declared  for  treble  damage  for  cutting  and 
carrying  away  timber  under  the  Act  of  29th  of 
March,  1824.  The  plaintifiis  all  claimed  under 
the  will  of  Mamie  A.  Irvin.  The  clause  in  her 
will  relating  to  this  property  was  as  follows : — 

"I  own  a  piece  of  land  in  borough  of  Burn- 
side,  as  a  deed  in  my  possession  will  show,  from 


Aaron  W.  Patchen  and  wife,  containing  about 
forty-three  (43)  acres,  bought  on  the  9th  day  of 
November,  1 883 .  This  piece  of  land  I  want  dis- 
posed of  as  follows :  The  valuation  of  it  when 
sold  is  to  go  to  my  brother  Orin  G.  Irvin,  and 
my  cousins,  Harriet  Elizabeth  Irvin  (now 
Strouse),  Daniel  Wilson  Irvin  and  William  Paul 
Irvin,  to  share  and  share  alike,  and  it  is  my  sin- 
cere wish  and  desire  that  this  piece  of  land  be 
not  sold  until  William  Paul  Irvin  becomes  four- 
teen years  of  age,  and  not  then  unless  three- 
fourths  of  the  heirs,  together  with  the  executors 
are  agreed."  A  further  provision  was  that  in 
case  of  the  death  of  Orin  G.  without  issue,  his 
share  should  go  to  the  cousins  named,  and  in 
case  of  the  death  of  any  cousin,  her  share  to  go 
to  the  surviving  parent  or  parents  of  such 
cousin. 

This  will  was  executed  on  the  29th  of  June, 
1887.  By  codicil  made  August  24,  1887,  she 
appointed  Dr.  G.  F.  Prowell  and  Sadie  Weaver 
her  executors.  Henrietta  Irvin  acquired  her 
tide  by  deeds  from  Orin  G.  Irvin  of  his  interest 
to  William  A.  Coddington  of  November   18, 

1889,  and  by  Coddington  to  her  of  July  17, 

1890.  Both  these  deeds  recite  the  Aaron  Pat- 
chen deed  to  the  testatrix  in  substantially  the 
same  language.  The  recital  in  Orin  G.  Irvin's 
deed  being  in  these  words:  ''Being  the  same 
land  and  premises  conveyed  to  my  sister  Mary 
A.  Irvin  by  Aaron  W.  Patchen  and  wife  by  deed 
dated  November  9,  1883,  which  deed  sets  forth 
a  full  description  of  said  property.** 

Mamie  A.  Irvin  and  Orin  G.  Irvin  were  the 
only  children  of  William  C.  Irvin,  who  died  in- 
testate on  the  third  of  March,  1870.  He  claimed 
under  Robert  Smith,  who  claimed  under  Jehu 
Gressly,  who  claimed  under  William  J.  Kime^ 
who  in  1864  or  1865  bought  by  parole  about 
100  acres  of  timber  land  of  Aaron  W.  Patchen 
for  300  dollars,  which  price  he  subsequently  paid. 
This  land  he  sold  by  written  agreement  to  Jehu 
Gressly  in  the  fall  of  1865,  reserving  to  himself 
all  the  oak,  pine  and  hemlock  timber.  Gressly, 
by  written  agreement  of  9th  of  January,  1867, 
sold  the  northwest  half  of  his  purchase  (being 
the  land  on  which  the  timber  in  dispute  stood) 
to  Robert  Smith  (with  a  reservation  of  the  tim- 
ber as  in  the  sale  to  him)  for  {63,  which  was 
paid.  This  agreement  sometime  about  the  loth 
of  August,  1868,  was  assigned  to  William  C. 
Irvin,  father  of  the  testatrix.  She  acquired  the 
interest  of  her  brother  Orin  G.,  by  a  sheriflf  sale 
to  her  made  on  September  26,  1883,  or  a  judg- 
ment in  favor  of  D.  W.  Moore,  her  guardian, 
entered  26th  June,  1882.  About  the  time 
Gressly  sold  the  northwest  end  of  his  purchase  to 
Robert  Smith  he  sold  the  other  end  to  one  John 
Woodward.  On  that  end  a  small  piece  had 
been  cleared,  but  the  part  sold  Smith  and  now 
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claimed  by  plaintiffs  had  never  been  cleared  or 
cultivated  or  been  in  the  actual  possession  of 
any  one  up  to  the  time  of  the  trial. 

In  1867  and  1868  William  J.  Kime  cut,  under 
his  reservation,  such  timber  as  was  then  suitable 
for  square  timber,  but  did  not  cut  any 'saw  tim- 
ber or  for  any  other  purpose.  In  Kime's  testi- 
mony for  plaintiffs  he  stated  on  cross-examina- 
tion :  that  his  cutting  was  principally  on  the 
Woodward  end;  that  while  he  cut  some  pine 
and  oak  all  over  the  100  acres,  that  he  cut  but 
little  hemlock  on  any  part  of  the  o^her  end  and 
none  where  the  present  cutting  has  been  done. 
Blake  Baird,  the  only  other  witness  connected 
with  this  first  cutting,  in  his  testimony  for  plain- 
tiffs, was  unable  to  state  that  any  hemlock  at  all 
was  then  cut  on  the  end  in  dispute. 

Of  the  109,130  feet  claimed  for  in  plaintiffs' 
statement  sent  out  with  the  jury  (and  adopted 
by  the  jury,  as  shown  by  the  record),  all  was 
hemlock  but  9,785  feet.  From  the  time  this 
cutting  was  done  by  Kime  and  under  his  direc- 
tion, no  timber  had  been  cut  or  removed  until 
the  cutting  in  dispute.  It  was  claimed  on  part 
of  plaintiffs  that  all  the  timber  had  been  cut  and 
removed  by  Kime,  and  that  the  timber  claimed 
for  here  had  become  merchantable  timber  since. 
Besides  the  witnesses  referred  to,  plaintiffs  offered 
witnesses  as  to  the  sizes  of  the  timber  lately  cut, 
and  of  the  probable  growth  during  the  interven- 
ing years. 

William  J.  Kime,  by  agreement  of  December 
17,  1883,  sold  to  Horace  Patchen  "all  the  oak, 
pine  and  hemlock  timber''  on  this  land  with  this 
clause  as  to  removal  of  the  timber:  ''The  said 
Horace  Patchen  is  to  have  fifteen  years  from  the 
date  of  a  deed  of  conveyance  made  by  A.  W 
Patchen  to  Mary  A.  Irvin  for  the  above  men- 
tioned piece  of  land,  to  cut  and  remove  the 
above  mentioned  timber  free  of  charge."  None 
of  the  prior  agreements  had  any  limit  for  the 
removal  of  timber.  Horace  Patchen  died  in- 
testate on  December  23,  1885,  Sarah  Patchen 
is  his  widow  and  administratrix,  and  under  her 
direction  the  cutting  here  claimed  for  was  done 
in  1891  and  1892.  By  deed  bearing  date  Nov- 
ember 9,  1883,  witnessed  by  and  acknowledged 
before  D.  W.  Moore,  who  was  guardian  for 
Mary  A.  Irvin,  A.  W.  Patchen  and  wife  con- 
veyed to  her  this  piece  of  land  "hereby  reserv- 
ing all  the  oak,  pine  and  hemlock  timber  on  the 
above  described  tract  of  land,  having  previously 
sold  the  said  timber  to  William  J.  Kime  with 
the  period  of  fifteen  years  to  cut  and  remove 
the  same  free  of  charge."  This  is  the  deed  re- 
cited in  the  will  of  Mary  A.  Irvin  and  deed  of 
her  brother  as  showing  her  title  to  the  land. 
The  arrangement  Kime  had  with  Patchen  was 
that  deed  was  to  be  made  to  Gressly,  his  vendee, 
and  Gressly's  arrangement  was  that  deed  was  to 


be  made  to  his  vendee.  Robert  Smith,  his  vcn- 
dee,  spoke  to  Irvin  about  the  deed  being  so 
made  as  "to  pass  over  him"  to  Irvin.  But  no 
deed  was  in  fact  made  until  this  deed  of  Novem- 
ber 9,  1883,  to  Irvin's  daughter,  the  testatrix. 
The  plaintiffs  were  permitted  under  objection 
and  exception  to  make  out  their  case  without 
offering  the  deed  from  Patchen  thus  recited,  and 
without  any  proof  of  title  except  that  based  on 
the  parole  purchase  of  Kime  from  Aaron  Pat- 
chen, and  the  jury  were  in  effect  instructed  that 
plaintiffs  were  not  affected  by  this  deed  nor  by 
its  limitations.  Plaintiffs  were  also  permitted, 
under  objection,  to  prove  assessment  and  pay- 
ment  of  taxes  on  the  land  without  proof  of  any 
separate  assessment  or  payment  upon  the  timber, 
or  any  agreement  by  which  the  timber  owner 
was  to  pay  any  part  ol  the  taxes.  Testimony 
for  defendants  showing  express  recognition  and 
acknowledgment  of  their  title,  by  testatrix  and 
plaintiffs,  to  the  timber  in  dispute,  was  rejected. 
These  rulings,  together  with  portions  of  the 
charge  and  answers  to  points,  are  the  subject  of 
the  principal  assignments  of  error. 

Verdict  for  plaintiff  and  judgment  thereon, 
the  Court  refusing  to  treble  the  amount  of  the 
damages.  Thereupon  defendants  took  this  ap- 
peal. 

Thomas  H.  Murray  (F,  G.  Harris  with 
him),  for  appellants. 

The  parol  contract  for  the  sale  of  the  land 
vested  no  title  in  testatrix. 
Hart  V.  Carroll,  85  Pa.  508. 

Possession  is  a  necessary  condition  of  the  party 
who  brings  trespass  quare  clausum /regit. 

Wickham  v.  Freeman,  12  Johns.  183. 
Leland  v,  Tousey,  6  Hill,  331. 
Rifener  v.  Bowman,  53  Pa.  313. 

But  even  if  testatrix  had  title  her  will  only 
gives  plaintiffs  right  to  the  proceeds  of  the  land. 
Power  to  sell  in  executors  gives  no  right  to  the 
land  to  the  beneficiaries. 

Miller  v,  Meetch,  8  Pa.  425. 
The  agreement  between   Gressly  and  Smith 
was  not  legally  proved. 
I  Gr.  Ev.,  sec.  569. 
Abbot  V,  Plumbe,  i  Doug.  216. 
Rex  V,  Harringworth,  4  M.  &  S.  353. 

^<It  is  a  settled  rule  that  where  a  paper  is  a^ 
cuted  in  the  presence  of  a  subscribing  witness, 
and  attested  by  him,  his  evidence  of  its  execu- 
tion is  the  best,  and  the  party  is  bound  to  resort 
to  it,  unless  in  some  special  cases." 
Himes  v.  Bamite,  8  W.  45. 

S.  V.  Wilson  (^James  H.  Kelley  with  him), 
for  appellees. 

October  i,  1894.    Green,  J.     We  think  it 
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very  clear  that  the  will  of  Mary  A.  Irvin  did 
Dot  work  a  conversion  of  the  land  therein  de- 
scribed as  situate  in  the  Borough  of  Burnside, 
and  containing  about  forty-three  acres.  The 
clause  of  the  will  which  devises  this  land  is  as 
follows :  **I  own  a  piece  of  land  in  Borough  of 
Burnside,  as  a  deed  in  my  possession  will  show, 
from  Aaron  W.  Patchen  and  wife,  containing 
about  forty- three  (43)  acres  bought  on  the  9th 
day  of  November,  1883.  This  piece  of  land  I 
want  disposed  of  as  follows :  the  valuation  of  it 
when  sold  is  to  go  to  my  brother  Orin  G.  Irvin, 
and  my  cousins,  Harriet  Elizabeth  Irvin,  Daniel 
Wilson  Irvin,  and  William  Paul  Irvin  to  share 
and  share  alike  ;  and  it  is  my  sincere  wish  and 
desire  that  this  piece  of  land  be  not  sold  until 
William  Paul  Irvin  becomes  fourteen  years  of 
age,  and  not  then  unless  three-fourths  of  the 
heirs,  together  with  the  executors  are  agreed.  .  .  . 
In  case  of  the  death  of  any  of  the  cousins,  their 
share  or  shares  of  the  piece  of  ground  in  Burn- 
side Borough  is  to  go  to  whichever  one  of  their 
parents  that  may  be  living,  and  if  both  be  living 
they  are  to  share  it  equally." 
,  In  the  case  of  Hunt's  and  Lehman's  Appeals, 
105  Pa.  128,  it  was  said  by  Mr.  Justice  Paxson, 
delivering  the  opinion,  **It  ought  to  be  settled 
by  this  time  that,  in  order  to  work  a  conversion 
there  must  be  either,  ist,  a  positive  direction  to 
sell,  or  2d,  an  absolute  necessity  to  sell  in  order 
to  execute  the  will ;  or  3d,  such  a  blending  of 
real  and  personal  by  the  testator  in  his  will,  as 
to  clearly  show  that  he  intended  to  create  a  fund 
out  of  both  real  and  personal  estate,  and  to  be- 
queath the  said  fund  as  money.** 

In  Perot's  Appeal,  102  Pa.  235,  the  words  of 
the  will  were,  **I  further  authorize  and  empower 
my  said  executors  to  make  sale  in  their  discre- 
tion of  any  real  estate  for  the  purposes  of  this 
trust  and  to  make  deeds  to  the  purchaser  or  pur- 
chasers thereof  without  any  liability  on  the  part 
of  the  purchasers  to  see  to  the  application  of  the 
purchase  money."  We  said,  "This  is  a  mere 
discretionary  authority  and  under  the  authorities 
does  not  work  a  conversion  :  Peterson's  Appeal, 
7  Norris,  397 ;  Jones  v.  Caldwell,  i  Outerbridge, 
42." 

In  Stoner  v,  Zimmerman,  21  Pa.  394,  the 
words  of  the  will  were,  **I  direct  that  my  exe 
cutors  either  sell  all  my  real  estate  (which  I 
hereby  fully  empower  them  to  do,  and  convey 
in  fee  simple),  and  divide  the  amount  arising 
therefrom  between  my  wife,  etc.,  or  to  have  it 
proportioned  and  valued  by  three  judicious  and 
disinterested  men,  so  as  to  accon^modate  as 
many  of  my  children  as  it  will  allow  of,  if  it  be 
their  wish  at  that  time  to  have  it  done  so.**  We 
said  of  these  words,  Knox,  J.,  "To  convert 
land  into  money,  the  direction  to  sell  must  be 
absolute  and  unconditional.     In  this  case,  the 


sale  by  the  terms  of  the  will  depended  upon  the 
choice  of  the  widow  and  children  of  the  testa- 
tor. In  the  absence  therefore  of  a  positive 
direction  to  sell  the  estate  retained  its  original 
character  as  land,  and  so  passed  under  the  will.** 

In  Anewalt*s  Appeal,  42  Pa.  414,  we  said, 
Thompson,  J.,  '*The  following  taken  from  the 
books  may  be  received  in  the  aggregate  as  a  full 
statement  of  every  requirement  under  the  doc- 
trine, *To  establish  a  conversion  the  will  must 
direct  it  absolutely  or  ou/  and  ouf,  irrespective 
of  all  contingencies.' 

**  *The  direction  to  convert  must  be  positive 
and  explicit,  and  the  will,  if  it  be  by  will,  or  the 
deed,  if  it  be  by  contract,  must  decisively  fix 
upon  the  land  the  quality  of  money. ^  *It  must  be 
an  imperative  direction  to  sell ;'  **  citing  a  num- 
ber of  authorities.  Proceeding,  Justice  Thomp- 
son further  said,  "The  sale  directed  here  de- 
pended upon  several  contingencies;  in  such 
case  the  rule  is  that  no  conversion  results  from 
the  law,  and  does  not  take  place  until  it  is  ac- 
tually made.** 

Recurring  now  to  the  language  of  the  will  we 
are  considering,  it  is  to  be  observed  that  there 
is  no  direction  to  sell  given  to  any  person.  The 
only  mode  in  which  a  direction  to  sell  can  be 
deduced  from  the  words  of  the  devise  is  by  im- 
plication. The  only  source  of  the  implication 
is  the  words,  "The  valuation  of  it  when  sold  is 
to  go  to  my  brother,*'  etc.  Sold  when  ?  Sold 
by  whom?  Sold  in  what  circumstances  and 
upon  what  occasion  ?  A  sale  might  be  made  by 
the  devisees  jointly,  consistently  with  this 
language,  but  there  were  no  words  conferring 
upon  them  such  a  power.  There  is  absolutely 
nothing  upon  which  to  found  any  implication 
that  the  executors  were  to  sell  or  might  sell. 
The  only  connection  in  which  they  are  even 
alluded  to  is  in  a  prohibition  of  any  sale,  "until 
after  William  Paul  Irvin  becomes  fourteen  years 
of  age,  and  not  then  unless  three-fourths  of  the 
heirs,  together  with  the  executors  are  agreed.** 
The  only  function  possessed  by  the  executors  is 
a  right  to  agree  to  a  sale  conjointly  with  three- 
fourths  of  the  heirs.  But  if  that  proportion  of 
the  heirs  do  not  agree,  the  executors  have  no 
function  at  all.  They  could  not  sell  if  they  de- 
sired to,  because  the  will,  instead  of  permitting 
them  to  sell  of  their  own  motion,  positively 
prohibits  them  from  selling  without  the  consent 
of  three-fourths  of  the  heirs,  and  does  not 
authorize  them  to  sell  even  in  that  event.  In 
addition  to  the  absence  of  any  order  to  sell,  the 
will  particularly  directs  that  there  shall  benosale 
uniil  at  least  three  contingencies  have  happened, 
all  of  which  are  of  uncertain  character,  i. 
William  Paul  Irvin  must  have  attained  fourteen 
years  of  age.  2.  Three-fourths  of  the  heirs 
must  have  agreed  to  the  ^le, jnd  (^1^,^^ 
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tors  must  also  agree.  Who  the  persons  are  who 
are  hHrs  is  altogether  indeterminate.  There  are 
four  persons  who  are  devisees  of  this  land. 
Whether  the  testatrix  considered  that  these  were 
her  heirs  because  they  were  her  devisees  of  this 
land  we  cannot  tell.  It  might  be  so  or  it  might 
not.  They  were  a  brother  and  three  cousins. 
She  names  in  her  will  as  legatees  an  uncle 
Matthew  Irvin,  an  aunt  Susan  Eason,  and  she 
refers  to  parents  of  her  cousins  who  are  devi- 
sees, and  gives  them  the  interests  of  the  cousins 
in  the  * 'piece  of  ground  in  BurnsideBurough/* 
in  the  event  of  the  death  of  the  devisees  or  any 
of  them.  In  this  last  clause  of  the  will  the 
shares  of  the  cousins  are  described  as  "shares  of 
the  piece  of  ground,"  and  the  devise  over  to  the 
parents  of  the  cousins  is  a  devise  of  the  land  it- 
self and  not  of  shares  of  valuation  money.  As 
the  possible  sale  was  not  to  occur  except  with 
the  consent  of  three-fourths  of  the  heirs  and 
also  of  the  executors,  it  follows  that  if  these 
consents  or  either  of  them  are  withheld  there 
could  be  no  sale,  and  therefore  the  very  exist- 
ence of  the  power  depends  upon  a  contingent 
and  an  uncertain  event.  In  point  of  fact  the 
land  never  was  sold  up  to  the  bringing  of  this 
suit,  and  the  suit  was  brought  by  the  devisees 
because  it  was  still  land  and  they  alone  had  an 
interest.  We  are  bound  to  assume  therefore  that 
the  contingencies  mentioned  in  the  will  never 
transpired,  that  the  prerequisite  consents  never 
were  given,  and  hence  no  conversion  under 
the  will  was  possible.  The  cases  above  cited  can 
not  be  reconciled  with  any  possible  theory  of 
conversion. 

As  to  the  proposition  that  the  plaintiffs  had 
not  actual  possession  of  the  land  and  therefore 
could  not  maintain  trespass  for  cutting  the  tim- 
ber, it  is  sufficient  to  say  that,  under  all  the 
authorities,  if  they  were  the  owners  of  the  title, 
the  land  being  unimproved  and  unoccupied  in 
any  way,  the  title  carried  with  it  the  possession, 
and  such  possession  was  sufficient  to  maintain 
the  action.  In  Miller  v*  Zufall,  113  Pa.  317,  we 
said,  '*It  is  well  settled  law  that  the  owner  of 
wild  and  uncultivated  land  is  to  be  deemed  in 
possession  so  as  to  maintain  trespass  until  an  ad- 
verse possession  is  clearly  made  out.  Mather 
V.  Trinity  Church,  3  S.  &  R.  513  ;  Ward  v. 
Taylor,  i  Pa.  238;  Baker  «?.  King,  18  Id.  138." 
Speaking  of  the  plaintifiPs  right  in  that  case  we 
said,  '*He  had  an  indubitable  right  of  possession, 
and  in  contemplation  of  law  was  in  the  actual 
possession.  This  gave  him  a  right  to  maintain 
trespass  for  injury  done  thereon.  It  lies  not  in 
the  mouth  of  a  trespasser  to  defend  by  reason  of 
the  plaintiff  owning  only  an  equitable  estate ; 
McCurdy  v.  Potts  et  a/,,  2  Dallas,  98.  His 
equitable  title  was  sufficient  to  maintain  the  ac- 
tion against  a   wrong-doer A  warrant 


for  unimproved  land  gives  to  the  owner  of  it  a 
constructive  possession  of  the  land,  which  will 
enable  him  to  maintain  trespass  for  digging 
ore  thereon  against  one  who  has  not  an  actual 
adverse  possession  of  the  land :  Baker  v.  King, 
18  Pa.  135." 

We  are  of  opinion  that  so  far  as  the  construc- 
tion of  the  will  of  Mary  A.  Irvin,  and  the  ques- 
tion of  possession  in  the  plaintiffs  as  affecting 
their  right  tq  maintain  the  present  action  are 
concerned,  there  was  nothing  in  the  way  to  pre- 
vent a  recovery,  if  on  the  other  questions  aris- 
ing their  right  of  action  could  be  sustained.  In 
reference  to  these  matters  the  facts  are  of  a  some- 
what complicated  character,  but  after  a  patient 
and  careful  reading  of  the  charge  of  the  learned 
Court  below,  we  are  satisfied  the  case  was  cor- 
rectly tried.  Much  of  the  controversy  arose 
over  the  deed  of  November  9,  1883,  from  A. 
W.  Patchen  to  Mary  A.  Irvin.  It  is  certainly 
true  that  when  that  deed  was  made  Patchen  had 
nothing  to  convey  except  the  naked  legal  title. 
Notwithstanding  the  rather  numerous  sales  of  the 
land  or  the  timber,  made  in  the  interval  between 
1864,  when  A.  W.  Patchen  acquired  his  title, 
and  November  9,  1883,  when  he  executed  the 
deed  to  Mary  A.  Irvin,  there  never  had  been 
any  actual  conveyance  of  the  legal  title.  Of 
course  he  held  it  in  trust  for  the  lawful  owner  as 
was  said  in  the  charge.  When  he  made  a  parol 
sale  of  the  land  to  W.  J.  Kime,  in  1864  or  1865, 
no  writing  of  any  kind  passed  between  him  and 
the  grantee,  who  testified  explicitly  to  that  effect 
on  the  trial.  Nevertheless  he  says  he  paid  most 
of  the  purchase  money  to  Patchen  and  cut  tim- 
ber, pine,  oak  and  hemlock  on  the  land  and 
then  sold  to  Gressly  by  a  written  article  of 
agreement  which  was  lost  and  not  given  in  evi- 
dence. Gressly  sold  to  Smith  by  article  of 
agreement  dated  January  9,  1867,  which  was 
put  in  evidence  on  the  trial.  Kime  testified  that 
when  he  sold  to  Gressly  he  reserved  all  the  pine, 
oak  and  hemlock  on  the  tract,  and  when  Gressly 
sold  to  Smith  he  reserved  the  "pine,  white  oak 
and  hemlock,"  and  this  appears  on  the  face  of 
the  article.  This  agreement  therefore  operated 
only  on  the  land  and  not  on  the  timber,  the 
title  to  which,  or  so  much  as  had  not  been  cut 
off,  was  still  in  Kime.  Up  to  this  time  no  one 
had  questioned  the  validity  of  the  verbal  sale  by 
Patchen  to  Kime,  on  the  contrary  the  transac- 
tions of  the  parties  fully  recognized  it,  and  pro- 
ceeded upon  the  presumption  of  its  validity. 
On  the  back  of  the  article  between  Gressly  and 
Smith  there  was  the  following  writing,  "I  sold 
the  within  named  piece  of  land  to  W.  C.  Irvin 
in  August,  about  the  loth,  1868,  for  a  consider- 
ation of  I75  cash  and  transferred  this  article  to 
W.  C.  Irvin.  Robert  Smith,  Sr." 

This  was  the  origin  of  the  title  of  W.  C.  Ir- 
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vin.  No  deed  had  been  made  by  A.  W.  Pat- 
cheD  up  to  this  time,  August,  1868,  to  any  one. 
Smith  being  examined  as  a  witness  on  the  trial, 
testified  that  he  sold  the  land  to  W.  C.  Irwin  in 
August,  1868,  and  also  that  when  the  deed  came 
to  be  made  he  would  be  willing  it  should  pass 
over  him  and  be  made  directly  to  Irvin.  He 
testified,  **I  said  that  if  when  the  deed  came 
through  Kime  and  Gressly  that  I  had  no  objec- 
tion for  it  to  pass  me,  as  it  would  save  me  the 
trouble  of  making  it  to  Irvin.  By  signing  the 
article  in  full  I  gave  him  full  possession  of  what 
I  owned.  I  bought  it  in  full  and  paid  for  it  and 
I  received  payment  for  it.*'  Gressly  testified 
that  when  he  bought  from  Kime  he  bought  for 
|ioo,  which  he  paid,  only  the  land  and  not  the 
timber,  that  he  sold  the  part  in  question  to 
Robert  Smith,  and  that  he  agreed  that  as  Kime 
had  not  made  the  deed  to  him  he  might  make  it 
to  the  person  he,  Gressly,  sold  it  to. 

We  think  it  entirely  clear  therefore,  that  the 
parol  sale  from  Patchen  to  Kime  was  recognized 
and  observed  all  the  way  through  from  Patchen 
to  W.  C.  Irvin,  that  the  reservations  of  the  tim- 
ber were  made,  not  to  assert  any  new  right  but 
merely  to  enforce  the  original  reservation  made 
by  Kime,  and  because  the  subsequent  purchasers 
of  the  land  considered  they  had  no  title  to  the 
timber.  This  was  said  by  the  learned  Court  be* 
low  in  the  charge  and  answers  to  points  with  en- 
tire correctness  as  we  think.  It  results  then, 
that  when  Smith  sold  to  W.  C.  Irvin,  Kime  re- 
mained the  owner  of  the  timber  if  it  was  not  cut 
off,  or  of  so  much  timber  as  was  merchantable 
at  the  time  of  the  reservation,  and  was  not  cut 
off.  This  raised  two  questions  of  fact  which 
were  carefully  left  to  the  jury,  whether  it  had  all 
been  cut  off,  and  if  pot,  whether  any, '  and 
how  much,  that  was  merchantable  at  the  time  of 
the  reservation,  which  was  in  1866,  1867.  or 
1868,  was  still  left.  If  there  was  any  of  the 
latter  which  was  cut  by  the  present  defendants, 
the  jury  were  instructed  it  was  rightfully  cut, 
and  there  could  be  no  recovery  for  it  in  the  pre- 
sent action.  A  considerable  amount  of  testi- 
mony was  given  on  this  subject,  and  it  was  all 
left  correctly  and  with  careful  instructions  to  the 
jury.  Now  W.  C.  Irvin  died  in  March,  1870, 
having  acquired  his  title  in  August,  1868.  He 
left  two  children,  Mary  A.  Irvin  and  her  brother 
Orin  G.  Irvin,  and  to  these  two  the  land  de- 
scended under  the  intestate  law.  Mary  A.  Irvin 
subsequently  acquired  her  brother's  title  by  a 
purchase  at  sheriff's  sale.  No  conveyances  of 
the  land  were  made  between  August,  1868,  and 
November  9,  1883,  and  at  the  latter  date  A.W. 
Patchen  made  the  deed  to  Mary  A.  Irvin.  The 
deed  contained  the  reservation  of  the  timber  in 
the  following  words:  **The  said  parly  of  the 
first  part  hereby  reserving  all  the  oak,  pine  and 


hemlock  timber  on  the  above  described  tract  of 
land,  having  previously  sold  the  said  timber  to 
William  J.  Kime,  with  the  period  of  fifteen 
years  to  cut  and  remove  the  same  free  of 
charges."  As  a  matter  of  course  this  was  not  a 
reservation  in  favor  of  Patchen  as  he  had  sold 
everything,  land  and  timber,  to  Kime  in  1864 
or  1865,  and  he  did  not  assume  to  reserve  any- 
thing to  himself.  The  reservation  was  for  the 
benefit  of  Kime  or  his  grantees  if  he  had  any, 
but  as  he  never  sold  the  timber  to  any  one  prior 
to  November  9,  1883,  he  was  the  sole  benefic- 
iary. But  if  he  had  removed  all  the  timber  that 
was  merchantable  at  the  time  of  the  reservation 
made  by  him,  there  was  nothing  upon  which  the 
reservation  in  the  deed  from  Patchen  to  Mary  A. 
Irvin  could  operate,  and  it  was  of  no  effect  as 
against  her.  If  there  was  any  of  that  kind  of 
timber  still  left  it  belonged  to  the  defendants 
under  the  subsequent  deed  made  by  Kime  to 
Horace  Patchen  in  December,  1883,  and  to  this 
effect  the  Court  below  instructed  the  jury  cor- 
rectly as  we  think. 

These  views  dispose  of  all  the  assignments  of 
error  except  those  which  relate  to  admission  and 
rejection  of  testimony.  As  to  the  first  we  think 
that  when  one  of  the  parties  to  the  instrument 
testified  to  the  fact  of  execution  by  himself  and 
the  other  party,  and  that  both  the  subscribing 
witnesses  were  dead,  and  that  he  had  some  ac- 
quaintance with  the  hand-writing  of  one  of  the 
witnesses  from  having  seen  him  sign  for  him, 
and  that  he  had  seen  some  of  the  hand-writing 
of  the  other  witness,  who  wrote  the  paper  in 
question  which  the  witness  signed,  it  is  sufficient 
to  justify  the  admission  of  the  paper.  He  testi- 
fied to  the  fact  of  his  own  signature,  and  that  he 
was  present  when  John  Fulton,  one  of  the  sub- 
scribing witnesses,  signed  it,  and  that  the  other 
witness  wrote  the  body  of  the  paper.  The  re- 
ception of  the  instrument  in  evidence  was 
largely  in  the  discretion  of  the  trial  Judge  which 
we  see  no  occasion  to  question.  Wilson  v.  Van- 
leer,  127  Pa.  371. 

Several  assignments  relate  to  the  admission  of 
certain  assessment  books  and  tax  receipts.  Of 
course  such  testimony  cannot  prove  title  but  they 
are  some  evidence  of  claim,  and  are  more  or 
less  efficient  as  a  basis  of  inference,  according  as 
the  opposing  evidence  of  a  similar  character  is 
weaker  or  stronger  and  the  other  facts  in  the 
case  are  more  or  less  consistent  with  the  claim 
made. 

In  Hockenbury  v.  Snyder,  2  W.  &  S.  240, 
speaking  of  a  claim  under  the  statute  of  limita- 
tions, we  said,  "The  assessment  is  resorted  to 
not  as  giving  him  a  right  but  to  show  the  extent 

of  his  claim  and  possession I  apprehend 

then  that,  where  paying  taxes  for  a  tract,  or  the 
whole  tract,  is  spoken  of,  it  has  reference  to  the 
Digitized  by  LjOOQIC 


346 


WEEKLY  NOTES  OF  CASES. 


extent  of  the  claim,  and  is  referred  to  as  evi- 
dence of  that  extent." 

The  present  litigation  is  chiefly  a  contest  about 
timber,  or  land  with  timber  on  it.  Some  of  the 
assessments  are  for  land  only,  others  are  for 
timber  land.  How  far  they  would  affect  the 
question  of  the  plaintiffs'  claim  for  timber  or 
timber  land  would  be  for  the  jury.  Three  of 
the  tax  receipts  for  1885-6  and  '7  were  receipts 
to  Mamie  Irvin  and  were  objected  to,  because 
the  payment  of  the  money  was  not  proved  by 
the  person  who  paid  it,  or  the  one  who  received 
it,  but  the  Court  held  that  not  being  evidence  of 
title  but  only  evidence  of  the  bona  fides  of  the 
claim  to  the  property  in  dispute  the  papers  were 
suflficiently  shown  to  be  for  taxes  levied  and  as- 
sessed upon  the  land.  We  think  there  was  no 
error  in  this.  The  other  payments  were  proved 
by  the  person  who  made  them.  That  person 
was  Henrietta  Irvin,  one  of  the  plaintiffs,  whose 
competency  was  objected  to  on  account  of  the 
death  of  Horace  Patchen  under  whom  the  de- 
fendants claimed.  He  died  December  23, 1885, 
and  these  payments  were  all  made  after  that 
time.  The  Court  below  was  of  opinion  that 
under  the  Act  of  1891,  P.  L.  287,  she  was  com- 
petent as  she  was  not  testifying  to  anything  that 
occurred  between  her  and  Horace  Patchen  but 
in  the  presence  or  hearing  of  other  living  or 
competent  persons.  In  this  we  think  there 
was  no  error.  The  Act  authorizes  the  admission 
of  testimony  of  one  of  the  parties  to  facts  trans- 
piring before  the  death  of  the  deceased  party  or 
person  if  the  relevant  matter  occurred  between 
the  witness  and  some  other  living  and  competent 
person. 

We  do  not  see  how  the  testimony  as  to  the  ex- 
tent of  the  timber  cutting,  and  the  growth  of 
timber  after  the  right  reserved  was  exhausted, 
could  have  been  withheld  from  the  jury.  There 
was  suflScient  evidence  of  the  facts  to  submit  to 
the  jury,  and  upon  the  plaintiffs'  theory  of 
their  right  to  recover  the  testimony  was  com- 
petent. • 

We  think  the  learned  Judge  of  the  Court  be- 
low was  entirely  right  in  charging  the  jury  that 
A.  W.  Patchen  had  nothing  to  convey  but  the 
bare  legal  title  when  he  made  the  deed  of  No- 
vember 9,  1883,  that  he  could  not  bind  W.  J. 
Kime  by  any  reservation  he  chose  to  put  in  the 
deed,  that  Kime's  right  to  take  off  the  standing 
timber  was  limited  to  the  merchantable  timber 
on  the  land  at  the  time  he  sold  to  Gressly,  and 
that  any  timber  which  grew  into  value  on  the 
land  after  1868  was  the  timber  of  the  plain- 
tiffs. 

The  fact  that  Henrietta  Irvin  saw  the  defend- 
ants hauling  timber  from  this  land  past  her  door 
without  objection,  would  not  divest  her  title  if 
she  had  it,  and  it  was  therefore  immaterial.    So 


too  the  fact  that  Mary  A.  Irvin  told  Dr.  Prowell 
that  Patcheti's  estate  owned  the  oak,  pine  and 
hemlock  timber,  could  not  divest  her  title  if  she 
had  one,  nor  could  it  create  a  title  in  Patchen's 
estate.  As  for  the  recognition  of  the  deed  of 
November  9,  1883,  that  was  abundantly  done  in 
her  will,  but,  as  we  have  already  said,  Patchen 
could  not  convey  anything  but  the  legal  title, 
and  he  could  give  nothing  to  Mary  A.  Irvin  by 
reservation,  or  in  any  other  way,  more  than  the 
naked  legal  title.  Therefore  there  was  nothing 
upon  which  the  proposed  declaration  could  oper- 
ate. It  was  Kime's  reservation  and  the  effect  of 
it  that  was  in  controversy,  and  that  was  not  and 
could  not  be  affected  by  these  rejected  declara- 
tions. We  think  the  answer  to  the  defendants' 
fourth  point  was  entirely  correct.  Mary  A. 
Irvin  could  certainly  not  be  estopped  from 
claiming  the  timber  by  any  manner  of  recogni- 
tion of  the  Patchen  deed  if  she  was  other- 
wise entitled  to  it.  She  had  a  right  to  have  the 
deed  for  the  conveyance  of  the  legal  title,  and 
it  was  not  in  Patchen's  power  to  take  away  her 
title  to  the  timber  if  it  arose  extrinsically  to  the 
deed. 

We  see  no  error  in  the  answer  to  the  defend- 
ants' fifth  point.  The  defendants'  right  cotild 
not  be  greater  than  a  right  to  cut  such  timber 
as  belonged  to  them,  and  that  the  answer  gave 
them.  Certainly  they  would  be  liable  if  they 
cut  timber  not  within  their  reservation,  and  that 
was  the  whole  substance  of  the  Court's  ruling, 
and  it  is  fully  sustained  by  our  decision  in 
Shaffer  e^.  Broadhead,  126  Pa.  260. 

Judgment  affirmed.  w.  d.  n. 


Jan.  '94,  8.  January  19, 1894- 

John  Markle,  Joseph  Markle,  Ella  Mar- 
kle  and  Rebecca  Patton  v.  City  of 
Philadelphia. 

Constitution,  Art,  XVI— Streets—  Widening  and 
change  of  grade  of -^Damages, 

In  an  issue  to  determine  the  amount  of  dsunages  sof- 
fered  by  a  property  owner  by  the  fading  of  a  street,  tbe 
fact  that  the  newly  established  height  had  previoasly 
been  assigned  by  the  municipal  authorities  for  a  street  in- 
tersecting the  first,  at  the  edge  of  the  property  in  ques- 
tion, and  that  a  proceeding  to  open  the  intersecting  street 
at  that  height  was  previoiuly  b^n,  is  not  an  admissible 
guide  to  the  jury. 

In  estimating  damages  under  such  an  issue,  the  obU- 
gation  of  the  municipal  authorities — or  the  absence  of 
such  obligation  under  special  circumstances  of  a  street— 
to  furnish  ordinary  highway  improvements,  is  not  t  con- 
sideration for  the  jury. 
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Appeal  of  the  City  of  Philadelphia,  defen- 
dant, from  the  judgment  of  the  Common  Pleas 
No.  2  of  Philadelphia,  wherein  John  Markle, 
Joseph  Markle  and  Ella  Markle  and  Rebecca  Pat- 
ton  were  plaintiffs.  This  was  an  appeal  from  the 
report  of  a  road  jury  assessing  damages  for  the 
change  of  grade  of  Roxborough  avenue,  in  the 
Twenty-first  ward.  By  agreement  the  issue  was 
made  to  embrace  the  injury,  if  any,  occasioned 
by  the  widening  of  the  road,  physically  effected 
at  the  same  time  with  the  grading.  No  testi- 
mony was  ofifered  of  damage  by  the  widening. 

Plaintiff's  property  was  operated  as  a  farm 
some  few  years  since,  and  Roxborough  avenue 
had  been  only  a  narrow  country  road,  not  con- 
structed to  any  plan  grade,  and  but  slightly  lev- 
eled in  its  course  over  undulating  ground.  In 
its  previous  state  the  grades,  which  were  at  some 
points  as  steep  as  fifteen  feet  in  the  hundred, 
produced  a  hollow  at  one  part  of  its  course  upon 
plaintiff's  property,  and  the  accumulations  of 
water  there  could  pass  away  only  by  flowing  over 
abutting  private  property. 

Manayunk  avenue,  a  street  intersecting  Rox- 
borough avenue  at  right  angles  within  the  plain- 
tiff's property,  had  been  ordered  open  years 
before,  according  to  the  same  confirmed  plan  by 
which  the  grading  of  Roxborough  avenue,  com- 
plained of,  had  been  done. 

Under  primitive  natural  conditions  a  water 
course  had  traversed  plaintiff's  property  from 
the  northeast,  crossing  the  line  of  Roxborough 
avenue  at  the  hollow  above  referred  to,  and  so 
on,  across  the  property  of  one  Campbell  to  the 
southwest  over  the  hill  to  the  Schuylkill  river. 
It  was  claimed  that  this  had  been  stopped  up  by 
the  grading  of  Roxborough  avenue. 

The  Court,  Pennypacker,  J.,  was  requested 
by  defendant  to  charge  as  follows : — 

1.  The  question  for  the  jury  is  what,  if  any, 
difference  is  there  between  the  value  of  Mr. 
Markle 's  property  as  it  was  before  the  grading 
of  Roxborough  avenue,  and  its  value  as  affected 
by  such  improvements  upon  that  street.  Any 
former  confirmed  plan  of  the  locality,  which 
was  never  carried  into  effect  as  to  Mr.  Markle's 
property  on  Roxborough  avenue,  is  remote  from 
the  question  involved  in  this  case,  and  should 
not  be  considered  by  the  jury. 

2.  In  cities  a  property  owner  has  no  right  to 
the  maintenance  of  drainage  flow,  whether  an- 
cient or  not,  from  his  own  property  over  a  pub- 
lic highway  into  or  through  other  private  prop- 
erty. Any  reduction  of  value  of  plaintiff's 
property  occasioned  by  the  obstruction  of  the 
water  course  passing  over  Roxborough  avenue  to 
the  property  of  Mr.  Campbell  cannot  be  con- 
sidered by  the  jury  in  arriving  at  their  verdict. 
The  use  of  such  a  water  course  to  drain  Rox- 


borough avenue  at  Mr.  Markle's  property  can- 
not be  considered  in  this  case. 

3.  The  city  authorities  are  under  no  obliga- 
tion to  lay  highway  improvements  in  a  street 
before  it  is  made  to  conform  to  the  grade  estab- 
lished upon  the  confirmed  plan.  In  estimating 
the  value  of  Mr.  Markle's  property  prior  to  the 
filling  in  of  Roxborough  avenue,  the  jury  must 
consider  that  street  as  not  entitled  to  receive  of 
the  city  authorities  cartway  paving,  water  pipe 
or  sewer,  until  the  grading  for  which  plaintiff 
claims  should  be  done. 

4.  The  city  authorities  are  under  no  obliga- 
tion to  lay  highway  improvements  in  a  street 
before  it  is  made  to  conform  to  the  grade  estab- 
lished upon  the  confirmed  plan.  In  estimating 
the  value  of  Mr.  Markle's  property  prior  to  the 
filling  in  of  Roxborough  avenue,  the  jury  must 
consider  that  street  as  not  entitled  to  receive  of 
the  city  authorities  cartway  paving,  water  pipe 
or  sewer,  until  the  grading  for  which  plaintiff 
claims  should  be  done. 

The  first  point  was  afBrmed,  and  refusal  to  af- 
firm the  remaining  three  was  assigned  for  er- 
ror. 

The  jury  found  for  plaintiffs  $5,000  damages, 
and  judgment  was  entered  accordingly.  Defen- 
dant appealed. 

E.  Spencer  Miller,  assistant  city  solicitor, 
(  Charles  F.  Warwick^  city  solicitor,  with  him), 
for  appellants. 

The  city  should  not  pay  doubly  to  a  given 
property  owner  for  the  elevation  of  the  street 
grades  at  an  intersection  on  his  property. 
Pusey  V  Allegheny,  98  Pa.  522. 

The  city  is  not  bound  to  furnish  municipal  im- 
provements to  a  country  road  before  the  surface 
has  been  leveled. 

Can  a  property  owner  in  an  urban  locality 
include  as  part  of  his  claim  against  the  city  for 
a  change  of  grade,  alleged  damages  suffered 
through  stoppage  of  an  intermittent  ancient 
drainage  channel,  at  the  point  where  it  enters 
upon  his  neighbor's  lands? 

Bentz  V,  Annstrong,  8  W.  &  S.  40. 
Broomall  v.  Chester,  I  Weekly  Notes,  228. 

Isaac  D,  Yocum,  for  appellees. 

October  i,  1894.  McCollum,  J.  Under  the 
pleadings  and  the  agreement  of  the  parties  the 
jury  were  charged  with  the  duty  of  ascertaining 
from  the  evidence  submitted  to  them  the  depre- 
ciation, if  any,  in  the  market  value  of  the  plain- 
tiff's  property  caused  by  the  widening  and 
change  of  grade  of  Roxborough  avenue.  In 
the  performance  of  this  duty  it  was  proper  for 
them  to  take  into  consideration  the  condition  of 
the  property  immediately  before  the  work  of 
widening  and  changing  the  grade  of  the  street 
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was  commenced  and  the  condition  of  it  imme- 
diately after  the  work  was  completed.  It  was 
competent  for  the  parties  to  present  evidence 
descriptive  of  its  condition  at  either  time^  and 
evidence  explanatory  of  the  effect  upon  it  of 
the  work  done.  But  the  condition  referred  to 
must  be  an  actual  condition  discoverable  by  ob- 
servation of  the  property,  not  a  prospective  or 
possible  one  depending  for  a  physical  existence 
upon  the  future  action  of  the  municipality. 
Hence  a  street  laid  out,  but  not  opened,  cannot 
be  taken  into  consideration  in  assessing  the  dam- 
ages caused  by  the  opening  or  change  of  grade 
of  another  street  upon  the  same  property :  Neg- 
ley  Avenue,  146  Pa.  456.  If  Manayunk  avenue 
was  opened  and  graded  before  Roxborough  ave- 
nue was  widened,  and  the  grade  of  it  physically 
changed,  the  plaintiff  could  not  in  a  proceeding 
for  the  assessment  of  the  damages  sustained  by 
the  opening  and  grading  of  the  former  have  ac 
quired  or  lost  anything  by  the  contemplated  or 
prospective  change  of  the  grade  of  the  latter 
It  logically  follows  that  proceedings  for  the  as 
sessment  of  damages  caused  by  the  opening  and 
grading  of  Manayunk  avenue  are  not  admissible 
to  affect  a  claim  for  damages  caused  by  the  wid- 
ening and  physical  change  of  grade  of  Roxbor 
ough  avenue.  It  is  proper  to  state  in  this  con- 
nection that  there  was  no  offer  to  prove  on  the 
trial  of  the  present  case  that  the  damages 
claimed  in  it  were  recovered,  or  the  plaintiff 's 
right  to  them  adjudicated  in  any  former  proceed- 
ing. It  is  not  necessary  at  this  time  to  discuss 
the  rights  of  the  plaintiff  of  the  duties  of  the 
city  in  respect  to  paving,  sewerage,  etc.  These 
are  matters  which  are  not  pertinent  to  the  issue 
in  the  case,  and  the  learned  Judge  properly  de- 
clined to  instruct  the  jury  in  relation  to  them  as 
requested  in  the  city's  fourth  point.  If  such  im 
provementsare  hereafter  made  it  is  probable  the 
plaintiff's  property  will  be  assessed  with  its  pro 
portion  of  the  benefits  arising  from  them. 

There  was  no  error  in  the  refusal  to  affirm  the 
city's  third  point.  It  assumed  the  existence  of 
facts  which  were  not  proven,  and  that  alone  is 
a  sufficient  justification  of  the  denial  of  it. 

There  was  no  evidence  in  the  case  to  which 
the  second  point  was  applicable,  and  for  that 
reason  the  refusal  to  affirm  it  was  proper. 

We  need  not  specifically  refer  to  the  remain- 
ing specifications.  We  have  examined  and  con- 
sidered all  of  them,  including  those  filed  on  the 
2oth  of  January,  in  pursuance  of  the  permission 
granted  on  the  argument  at  bar.  Our  conclu- 
sion is  that  there  is  nothing  in  the  rulings  or 
instructions  complained  of  which  calls  for  a 
reversal  of  the  judgment. 

The  specifications  are  overruled,  and  the 
judgment  is  affirmed. 

w.   D.  N. 


July,  »94,  112.  October  10, 1894. 

Delaware  County  and  Philadelphia 
Electric  Railway  Co.  v.  City  of  Phila- 
delphia et  al. 

Practice — Assignments  of  error-^Jurisdiction'-* 
Officers   of  municipality — When    subject  t9 
jurisdiction  of  another  county. 

The  Supreme  Court  will  not  consider  an  assignment  of 
error  when  the  record  shows  nothing  to  support  it  and  no 
exception  relating  to  the  same. 

The  one-half  of  a  bridge  built  over  Cobb's  creek,  tbe 
middle  of  which  is  the  county  line  between  the  Gty  of 
Philadelphia  and  Delaware  County,  is  subject  to  tbe 
jurisdiction  of  the  Courts  of  Delaware  County,  and  the 
officers  of  the  City  of  Philadelphia  and  their  agents  can 
be  prevented  by  injunction  issuing  from  that  county,  from 
tearing  up  rails  laid  on  that  portion  of  the  bridge  within 
the  limits  of  said  county. 

The  fact  that  one-half  of  the  costs  of  erecting  ihe 
bridge  was  defrayed  by  the  City  of  Philadelphia,  doa  not 
affect  the  Jurisdiction  of  Delaware  County  over  that  por- 
tion of  the  bridge  actually  within  the  limits  of  said 
county. 

The  officers  of  the  City  of  Philadelphia  and  their 
agents  who  are  made  defendants  in  such  a  bill  are  indi- 
viduals and  subject  to  the  jurisdiction  of  Delaware  County 
to  prevent  the  commission,  within  that  county,  of  toy 
acts  of  trespass.  The  rule  that  a  municipality  can  only 
be  sued  in  the  Courts  of  the  county  where  it  is  situated 
'has  no  app  ca  such  a  state  of  fiicts. 

Appeal  of  the  City  of  Philadelphia,  Edwin  S. 
Stuart,  mayort  James  H.  Windrim,  director  of 
public  works,  and  John  B.  Reilly,  from  the  de- 
cree of  the  Common  Pleas  of  Delaware  County, 
continuing  until  further  notice,  a  preliminary 
injunction  previously  granted  to  restrain  them 
from  tearing  up  and  removing  the  ties,  rails  and 
wires  of  the  electric  railway  track,  laid  by  the 
Delaware  County  and  Philadelphia  Electric  Rail- 
way Company,  upon  so  much  of  the  bridge  over 
Cobb's  Creek  as  was  within  the  County  of  Dela- 
ware. 

The  facts  are  suflSciently  stated  in  the  opinion 
of  the  Supreme  Court,  infra. 

The  appeal  was  taken  from  the  decree  of  the 
Court  of  Common  Pleas  and  error  assigned,  (i 
and  2)  the  assumption  of  jurisdiction  of  Dela- 
ware County  against  the  City  of  Philadelphia  and 
its  officials,  (3)  in  refusing  to  hear  oral  testimony, 
and,  (4  to  8)  the  granting  and  continuing  of  the 
injunction. 

James  Alcorn^  assistant  city  solicitor,  {Charles 
F,  Warwick,  city  solicitor,  with  him),  for  ap- 
pellants. 

A  municipality  can  only  be  sued  in  the  Courts 
of  the  county  where  it  is  situated. 

Lehigh  Co.  v.  Kleckner,  5  W.  &  S.,  181. 

Oil  City  V.  McAboy,  74  Pa.  249 

Potts  r.  City  of  Kttsburgh.  14  WEEKLY  Notes,  38. 
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Heckscher  v.  City  of  Philadelphia,  20  Weekly 
Notes,  52. 

Under  the  amendments  to  the  equity  rules, 
the  Court  should  have  heard  the  oral  testimony. 

The  plaintiff  did  not  have  proper  authority  to 
use  the  bridge. 

Venango  County  Comm'rs  v.  Oil  City  S.  R.  Co.,  3 

Dist.  Rep.,  546. 
Act  April  21,  1855,  sec.  10. 

y.  B.  Hannum^  for  appellees. 

The  plaintiffs  had  secured  proper  authority. 

2  9,  Art.  XVII.,  Constitution. 

f  15,  Act  May  14,  1889. 

Gillett  V,  C.  &  M.  Railway  Co.,  2  Dist.  Rep.,  450. 

The  bridge  is  a  part  of  the  public  highway. 

Rapho  Township  v.  Moore,  68  Pa.  404. 
Township  of  Newlin  v.  Davis,  77  Id.  317. 

The  agents  of  the  City  of  Philadelphia  should 
be  restrained  from  interfering  with  the  tracks  of 
the  plaintiff  in  Delaware  County. 

Millvale  Boro.  v.  Evergreen  Ry.  Co.,  131  Pa.  23. 

October  22,  1894.  Green,  J.  This  is  an 
appeal  from  an  order  of  the  Court  below  contin- 
uing until  further  notice,  a  preliminary  injunc- 
tion previously  granted  to  restrain  the  defend- 
ants from  tearing  up,  and  removing  the  ties, 
rails  and  wires  of  the  plaintiffs  electric  railway 
track  laid  upon  so  much  of  the  bridge  over 
Cobb's  creek  as  was  within  the  County  of  Dela- 
ware. The  allegation  of  the  bill  is  that  the  rail- 
way track  was  laid  by  permission  of  the  supervi- 
sors of  Upper  Darby  Township  from  the  middle 
of  Cobb's  creek  over  roads  in  that  township  to 
the  western  line  of  the  township,  and  also  that 
the  permission  of  the  commissioners  of  Delaware 
County  had  been  obtained  to  lay  its  rails,  ties 
and  wires  over  so  much  of  the  bridge  as  lies 
within  the  County  of  Delaware.  The  injunction 
was  asked  for  because  Mr.  Windrim,  director  of 
the  department  of  public  works  in  the  City  of 
Philadelphia,  had  given  notice  in  writing  to  Mr. 
John  B.  Reilly,  the  contractor  who  built  the 
bridge,  to  remove  the  tracks  from  the  bridge, 
and  Mr.  Reilly  had  shown  this  notice  to  the 
plaintiff  and  had  informed  the  plaintiff  that  he 
would  be  obliged  to  remove  the  track  from  the 
bridge. 

In  the  paper  book  of  the  appellant  a  question 
is  raised  as  to  the  jurisdiction  of  the  Court  of 
Delaware  County  to  proceed  against  the  City  of 
Philadelphia,  in  that  county,  on  the  ground  that 
the  city  could  only  be  sued  in  the  Courts  of 
Philadelphia  County.  The  question  is  of  no 
consequence  because  both  Mr.  Windrim  who 
gave  the  order,  and  Mr.  Reilly  who  was  to  exe- 
cute it,  are  defendants,  and  are  individual  per- 
sons only,  and  are  of  course,  subject  to  the  juris- 


diction of  the  Courts  of  Delaware  County  to 
prevent  the  commission  within  that  county,  of 
any  acts  of  trespass. 

The  third  assignment  of  error  alleges  that  the 
Court  below  refused  at  the  hearing  on  April  16, 
1894,  to  hear  oral  evidence  offered  by  the  de- 
fendants. We  are  unable  to  find  anything  on 
the  record  to  support  this  assignment,  and  no 
exception  was  taken  to  such  refusal. 

The  remaining  assignments  raise  only  the 
question  of  the  right  of  the  plaintiff  to  lay  its 
rails,  ties  and  wires  on  the  bridge,  and  assert 
that  the  city  never  had  granted  permission  to 
that  effect.  To  this  the  plaintiff  replies  that  they 
did  not  lay  any  part  of  their  structure  east  of 
the  county  line  on  the  bridge,  but  only  up  to 
the  county  line  which,  the  plaintiff  says,  runs 
through  the  middle  of  Cobb's  creek,  and  there- 
fore across  the  middle  of  the  bridge.  As  the 
bill  does  not  ask  for  an  injunction  except  as  to 
that  part  of  the  bridge  which  lies  within  Dela- 
ware County,  no  question  can  arise  as  to  the 
part  lying  within  the  city  limits.  Some  con- 
tention is  made  that  the  bridge  is  a  joint  struc- 
ture, because  the  cost  of  its  erection  was  de- 
frayed equally  by  the  city  and  the  county,  and 
therefore  the  city  had  a  concurrent  jurisdiction 
over  the  whole  of  the  bridge  and  hence  its  con- 
sent must  be  obtained.  Whatever  may  be  the 
merits  of  such  a  contention,  it  can  not  affect  the 
physical  fact  that  one-half  of  the  bridge  is  located 
within  the  territorial  limits  of  Delaware  County 
and  is  therefore  subject  to  the  jurisdiction  of  the 
Courts  of  that  county.  The  tearing  up  and  re- 
moving the  ties  and  rails  of  a  railway  track, 
without  authority  of  law,  is  an  act  of  violence 
and  force,  which  we  have  refused  to  sanction  in 
other  cases  and  can  not  permit  in  this :  Easton 
etc..  Pass.  Ry.  Co.  v.  City  of  Easton,  133  Pa. 
505.  We  see  no  reason  for  interfering  with  the 
injunction  already  issued,  and  decline  to  do  so. 
We  are  not  prepared  to  hold  that  the  consent  of 
the  supervisors  of  Darby  Township,  and  of  the 
commissioners  of  Delaware  County,  could  not 
confer  a  lawful  authority  upon  the  plaintiff  to  lay 
its  tracks  on  so  much  of  the  highway  as  to  in- 
clude that  part  of  this  bridge  which  lies  in  Dela- 
ware County.  We  will  certainly  not  decide  so 
now. 

The  decree  of  the  Court  below  is  affirmed  and 
appeal  dismissed  at  the  cost  of  the  appellants. 

w.  M.  s.,  jr. 
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July,  '93f  87.  Febniary  19,  1894. 

Hinds  et  aL   v.   Scranton    Match   Co., 
Limited. 

Partnership  association^  limited- — Recording  of 
articles  of  association — Liability  of  members 
— Notice. 

When  articles  of  a  partnenhtp  associadon,  limited,  have 
been  executed  but  not  recorded  before  the  commence- 
ment of  the  negotiations,  carried  on  in  the  name  of  the 
association,  which  culminate  in  the  contract  with  a  third 
party  after  they  have  been  recorded,  the  members  of  the 
association  do  not  become  liable  as  individuals  or  general 
partners  for  the  goods  delivered  to  the  association  under 
the  said  contract,  although  no  notice  of  the  recording  of 
the  articles  was  given  to  the  vendors  other  than  that  in- 
ferred from  the  record  itself. 

Appeal  of  Joseph  E.  Hinds  and  others,  trad- 
ing as  Hinds,  Ketcham  &  Co.,  plaintiffs'  from 
the  judgment  of  the  Common  Pleas  of  Lacka- 
wanna County,  in  an  action  of  assumpsit  in 
which  Henry  Battin  and  others,  trading  as  the 
Scranton  Match  Co.,  were  defendants. 

This  case  was  by  agreement  referred  to  the 
Hon.  H.  A.  Knapp,  as  referee,  from  whose  re- 
port the  following  facts  appeared : 

The  defendants,  except  two,  on  November  i, 
1886,  drew  up  articles  of  association  for  the  pur- 
pose of  forming  a  partnership  association,  lim- 
ited, for  the  purpose  of  manufacturing  matches. 
Desiring  to  purchase  boxes,  they  entered  into 
negotiations  with  the  plaintififs,  who  sent  a  sales- 
man to  Scranton  and  on  the  14th  of  December, 
1886,  the  defendants  entered  into  a  written  or- 
der to  the  plaintiffs  to  furnish  them  boxes  and 
wrappers  to  the  amount  of  |6,ooo  upon  the 
tenns  contained  in  the  order,  which  order  ex- 
pressly provided  that  it  was  subject  to  the  ap- 
proval of  the  plaintiffs,  and  that  they  should  sub- 
mit proofs  of  the  work  to  be  approved  by  the 
defendants  and  also  provided  that  any  verbal 
alterations  between  the  buyer  and  salesman, 
either  then  or  thereafter,  should  not  be  binding 
upon  the  plaintiffs.  The  order  was  signed, 
«*Scranton  Match  Co.,  Limited,  per  Col.  S. 
Broadbent,  President ;  R.  A.  Zimmerman,  Sec- 
retary and  Treasurer."  The  proofs  were  deliv- 
ered to  the  defendants  on  the  27th  or  28th  of 
January,  1887,  and  approved  by  them.  The 
plaintiffs  immediately  contracted  for  the  stock 
necessary  for  filling  the  order  and  proceeded 
also  to  procure  the  necessary  dies,  electrotypes, 
cylinders,  rolls,  cutting  machines,  and  all  other 
machinery  necessary  for  the  filling  of  the  order. 
Some  samples  were  forwarded  and  in  the  latter 
part  of  March  defendants  concluded  an  arrange- 
ment by  which  the  inside  of  the  boxes  were  to 
be  made  of  a  cheaper  material  than  that  which 
the  order  called  for  and  the  price  was  thereby 


diminished.  This  change  in  the  price  was  ef- 
fected by  erasure  upon  the  original  orders 
brought  to  Scranton  for  that  purpose,  and  re- 
turned to  the  plaintiff  without  a  change  of  signa- 
ture.  All  the  boxes  and  goods  delivered,  for 
which  this  action  was  brought,  were  furnished 
under  the  orders  of  December  14, 1886,  as  mod- 
ified, so  far  as  price  and  quality  of  a  portion  of 
the  material  was  concerned,  and  no  goods  ex- 
cept  the  samples  were  furnished  before  May  7, 

1887.  The  plaintiffs  filled  the  order  as  fast  as 
defendants  desired  goods  until  the  2nd  of  June, 

1888,  when  they  were  notified  not  to  deliver 
any  more  under  that  order,  and  that  defendants 
had  gone  into  liquidation.  On  the  23rd  of 
April,  1887,  defendants  filed  their  articles  of  as- 
sociation in  the  recorder's  office.  The  plaintiffs 
demanded  payment  from  the  defendants  for  the 
amount  of  goods  which  had  not  been  paid  for, 
and  damages  for  refusal  to  receive  the  balance 
of  the  order.  The  defendants  claimed  that  they 
were  not  personally  liable.  The  referee  found 
for  the  defendants,  the  Court  dismissed  excep- 
tions to  his  report  and  entered  judgment  for  the 
defendants.  The  plaintiffs  took  this  appeal  and 
filed,  inter  alia^  the  following  assignments  of 
error: 

First.  The  Court  erred  in  dismissing  the 
twenty-eighth  exception  to  the  finding  of  the 
referee.  The  exception  and  finding  are  as  fol- 
lows : 

28th.  <*The  referee  erred  in  finding  as  re- 
quested in  defendant's  first  request."  (1st) 
"Whatever  agreements  or  arrangements  were 
made  by  and  between  the  defendants,  or  any  of 
them,  as  members  of  the  Scranton  Match  Com- 
pany, Limited,  prior  to  the  7th  day  of  May, 
1887,  were  entirely  preliminary ;  and  the  orders 
(Plaintiff's  Exhibit  'A'  and  *B')  having  been 
made  expressly  contingent  upon  the  approval  by 
them  of  the  samples  of  the  match  boxes,  wrap- 
pers, etc.,  to  be  forwarded  for  their  inspection, 
the  contract  dates  from  the  time  of  such  ap- 
proval, which  was  not  given  at  any  rate  until 
after  the  ist  day  of  May,  1887."  Answer,  "I 
find  as  requested  in  this  point." 

Second.  The  Court  erred  in  dismissing  Ae 
twenty-ninth  exception  to  the  report  of  the  ref- 
eree. The  exception  and  finding  are  as  fol- 
lows : 

29th.     **The  referee  erred  in  finding  as  r^ 

'quested   in  the  defendant's   second  request." 

!  (2nd)  **Even  if  the  organization  of  the  Scranton 

\Iatch  Company  was  defective  by  reason  of  the 

,  default  on  their  part  to  record  the  articles  of  as- 

I  sociation  as  required  by  law  prior  to  the  23d  of 

;  April,  1887  ;  the  articles  having  been  recorded 

at  that  time,  the    organization  was  perfected 

then,  and  inasmuch  as  the  contract,  the  basis 

,  of  the  present  suit,  was  not  made  nor  entered 
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into  by  both  of  the  parties  hereto  until  after  the 
7th  day  of  May,  1887,  the  judgment  in  this  case 
must  be  in  favor  of  the  defendants."  Answer. 
**I  find  as  requested  in  this  point.'* 

W.  H.Jessups  (A.  Ifanri  with  him),  for  ap- 
pellants. 

The  contract  between  the  parties  is  in  writing 
and  is  contained  in  the  orders  of  December  14, 
1886.  The  evidence  is  undisputed  that  the  or- 
der was  accepted  and  these  proofs  were  fur- 
nished the  latter  part  of  January,  1887,  or  at  the 
latest  in  March.  When  plaintiffs  received  the 
order  and  accepted  it  and  notified  defendants 
that  they  would  submit  proofs  to  be  approved  by 
them,  it  formed  a  contract  on  their  part  which 
defendants  could  enforce  and  when  defendants 
received  the  proof  and  accepted  it  the  contract 
became  final  and  complete  on  their  part.  There 
is  a  great  difference  between  making  a  contract 
to  furnish  certain  manufactured  articles  and  the 
fulfillment  of  such  contract  by  their  subsequent 
delivery. 

The  modification  of  an  existing  contract  by  a 
change  of  the  quality  of  the  material  of  the  in- 
side slide  which  diminished  the  price,  while  the 
number  of  boxes,  their  general  character,  terms 
of  payment  and  time  of  delivery  and  all  other 
terms  and  agreements  remained  the  same,  did 
not  work  the  entire  abrogation  of  the  contract. 
By  the  very  terms  of  the  contract  no  verbal  alter- 
ation by  the  salesman  Griffin,  **now  or  hereaf- 
ter" could  bind  the  plaintiffs  without  their  con- 
sent and  the  only  change  consented  to  by  them 
was  in  the  price  of  the  boxes.  This  being  the 
case,  it  resolves  itself  into  a  question  of  law 
whether  the  simple  modification  of  a  valid  con- 
tract by  agreeing  to  take  a  cheaper  material  for 
a  portion  of  the  order,  thereby  reducing  the 
price,  destroys  the  right  of  the  party  who  has  ex- 
pended a  large  sum  of  money  in  machinery  and 
stock  for  the  purpose  of  fulfilling  it  to  enforce  it ; 
in  other  words  destroys  and  annuls  the  contract. 
Such  annulment  cannot  take  place.  The  change 
was  made  at  the  request  and  for  the  benefit  of 
defendants.  The  referee  was  in  error  then 
when  he  said  in  the  preceding  and  other  as- 
signments of  error  that  the  contract  of  March 
29th  was  a  conditional  one  and  the  conditions 
were  not  complied  with  before  April  23,  1887. 
He  admits  they  were  complied  with  and  every- 
thing was  all  right  before  the  20th  of  May,  as 
stated  in  the  sixteenth  assignment  (Paper  Book, 
page  107)  and  that  all  the  goods  were  delivered 
for  which  suit  was  brought,  and  that  defendants 
refused  to  receive  the  balance  of  the  goods  or- 
dered. Why,  then,  were  plaintiffs  not  entitled 
to  recover  for  them  ?  The  referee  says  in  his 
fourth  conclusion  of  law  (thirteenth  assignment) : 
''It  cannot  be  said  that  the  defendants  assumed 
any  liability  prior  to  the  perfecting  of  their  or- 


ganization as  aforesaid  and  therefore  this  suit 
against  them  individually  as  general  partners 
must  fail."  When  the  contract  of  December 
14,  1886,  was  made,  the  defendants  were  admit- 
tedly general  partners,  doing  business  as  the 
Scranton  Match  Company,  Limited.  The  plain- 
tiffs contracted  with  them  under  that  name; 
they  said  they  were  a  partnership,  limited ;  but 
the  record  disclosed  the  fact  that  they  were  not, 
as  no  certificate  had  been  recorded  to  bring  them 
into  existence  as  such. 

Hill  V.  Stetler  et  al.,  127  Pa.  145. 

On  the  23rd  of  April,  1887,  they  recorded 
their  articles.  No  notice  was  given  of  this  fact  to 
the  plaintiffs.  The  recording  of  the  articles 
was  not  notice  to  the  plain tifis.  The  statute 
does  not  make  the  recording  notice  to  all  the 
world.  It  simply  requires  that  the  certificate  be 
recorded  to  bring  the  association  into  life. 


Sheblev.  Strong.  128  Pa.  322. 
Gearing  v,  Carroll,  151  Id.  79. 

This  being  the  law  the  referee  and  the  Court 
erred  in  holding  that  the  recording  of  the  arti- 
cles without  notice  to  plaintiffs  could  have  any 
effect  upon  the  rights  or  contract  of  the  plaintiffs. 

Everett  Warren  {£.  N.  Wiilard  with  him), 
for  appellees. 

Negotiations  do  not  make  a  contract  in  law. 
An  agreement  must  be  enforceable  in  law  to 
constitute  a  contract.  A  sale  of  goods  and  mer- 
chandise requires  the  assent  of  the  parties  and  to 
make  a  valid  contract  must  be  binding  upon 
both  parties.  If  conditions  be  affixed  to  an  offer 
the  buyer  cannot  be  held  until  the  conditions 
are  complied  with  and  any  modification  and 
change  in  the  offer,  particularly  when  made  at 
the  suggestion  of  the  vendor,  is  an  abandonment 
of  the  original  offer  and  if  made  with  conditions 
attached  requires  the  performance  of  the  condi- 
tions by  the  vendor  before  there  can  be  any  con- 
tract of  sale.  And  it  is  just  as  plain  that  if  to  a 
proposal  or  offer  an  assent  be  given  by  vendee 
conditional  upon  anything  to  be  done  by  the 
vendor  then  the  performance  of  the  condition  is 
a  term  of  the  assent  and  there  is  no  agreement 
independent  of  it. 

The  signing  of  the  orders  did  not  effect  a  sale 
of  the  goods,  either  wrapper  or  boxes.  The  ac- 
ceptance of  the  orders  did  not  accomplish  this. 
A  condition  precedent  to  any  contract  of  sale 
was  the  submission  by  plaintiffs  to  the  Match 
Company  of  proofs,  and  proofs  in  the  contem- 
plation of  the  parties  meant  something  besides 
sketches.  It  is  too  plain  to  need  discussion  or 
citations  that  the  execution  of  the  original  orders 
did  not  in  itself  constitute  a  contract  but  en- 
titled  the  Match  Company  to  one  in  accordance 
with  their  terms  and  the  agreement  made  by  the 
parties.     To  make  it  a  binding  contract  it  would 
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have  had  to  be  independent  of  conditions  re- 
quiring the  future  assent  of  the  alleged  promis- 
sors. 
If  authority  be  needed  we  cite : 

3  Amer.  &  Eng.  Encyclopedia  of  Law,  482. 

Hughes  V.  Clyde,  41  Ohio,  339. 

Hunt  V.  Wyman,  100  Mass.  198. 

When  was  the  obligation  on  the  part  of  the 
Match  Company  enforceable  by  law?  The 
plaintiffs*  were  to  submit  proofs  of  wrappers  and 
boxes  to  be  approved  by  the  Match  Company 
before  any  liability  could  be  imputed  to  it  or 
any  obligation  resting  upon  it.  The  negotia- 
tions, understandings,  orders,  talk,  etQp,  of  De- 
cember 14,  1886,  were  not  a  contract  but  at 
most  merely  an  arrangement  of  terms  of  a  con- 
tract to  take  effect  in  the  future  on  the  happen- 
ing of  certain  things. 

October  i,  1894.  McCollum,  J.  All  the 
equities  of  the  case  are  with  the  defendants,  and 
in  accord  with  the  judgment  appealed  from.  In 
the  negotiations  which  resulted  in  the  contract 
under  which  the  goods  were  delivered  the  de 
fendants  were  not  acting  for  themselves,  or  a 
general  partnership,  but  for  the  Scranton  Match 
Company,  Limited,  an  association  organized 
under  the  Act  of  June  2,  1874,  and  its  supple- 
ments. The  plaintiffs,  through  their  agent, 
knew  the  nature  of  the  association,  what  had 
been  done  in  the  way  of  organizing  it,  what  its 
capital  was  and  the  measure  of  the  liability  of 
its  members.  The  statutes  under  which  it  was 
formed  and  the  articles  on  which  it  was  founded 
were  read  and  explained  to  him  and  his  know 
ledge  was  theirs.  With  this  information,  the 
correctness  of  which  is  not  disputed,  they  dealt 
with  and  furnished  their  goods  to,  and  on  the 
credit  of  the  association,  and  not  until  it  passed 
into  the  hands  of  liquidating  trustees  in  conse 
quence  of  losses  in  business  and  the  destruction 
of  its  plant  by  fire,  did  they  claim  that  the  de- 
fendants as  individuals  or  general  partners  were 
liable  for  the  goods  so  sold  and  delivered.  It 
was  shown  on  the  trial  and  found  by  the  referee 
that  the  defendants  paid  their  subscriptions  to 
the  capital  stock  of  the  association,  and  it  is  not 
alleged  that  its  insolvency  was  the  result  of  fraud 
or  mismanagement.  The  plaintiffs'  contention 
is,  therefore,  not  only  opposed  to  the  terms  of 
the  contract  and  the  understanding  between  them 
and  the  defendants  when  it  was  made  and  the 
goods  were  furnished  under  it,  but  to  the  equi 
ties  of  the  case.  It  is  a  contention  based  upon 
a  technicality  which  depends  on  their  construc- 
tion of  the  Act  of  1874.  It  appears  that  the 
articles  of  association  were  not  recorded  when 
the  order  of  December  14,  1886,  was  made,  or 
when  it  was  changed  on  the  29th  of  March, 
1887,  but  it  is  beyond  dispute  that  they  were 


duly  recorded  sometime  before  the  goods  were 
delivered,  and  before  the  contract  under  which 
the  deliveries  were  made  became  absolute  and 
binding  upon  the  Match  Company  by  its  ap- 
proval of  the  samples.  But  the  plaintiffs  con- 
tend that  the  defendants  are  precluded  by  their 
admission  on  the  trial  from  alleging  that  the  de- 
liveries were  made  under  the  modified  or  new 
orders.  We  do  not  think  the  admission  is  en- 
titled to  the  effect  now  claimed  for  it.  It  re- 
lated to  exhibit  '*C*'  and  was  manifestly  made 
to  dispense  with  the  production  of  the  plaintiflfe' 
books  of  original  entries.  That  it  was  not  in- 
tended to  set  aside  the  agreement  of  March  29th 
or  to  deny  to  the  same  its  legitimate  effect  upon 
the  issue  is  obvious  from  the  proceedings  on  the 
trial  and  the  statements  of  counsel  in  their  paper- 
books.  The  learned  counsel  for  the  plaintiff 
referring  to  this  agreement  in  their  history  of 
the  case,  said  :  "All  the  boxes  and  goods  de- 
livered  for  which  this  suit  is  brought  were  fur- 
nished under  the  orders  of  December  14,  1886, 
as  modified,  so  far  as  price  and  quality  of  a  por- 
tion of  the  material  were  concerned.  By  the 
arrangements  of  March  28th,  or  29th,  the  plain- 
tiffs  went  on  and  filled  the  orders  as  fast  as  the 
defendants  desired  it,  until  the  2nd  of  June, 
1888."  These  orders  were  mere  proposals  sub- 
ject to  the  approval  of  the  plaintiffs  and  to  the 
approval  of  the  Match  Company  of  the  proofs 
and  samples  of  the  goods.  Strictly  speaking 
there  was  no  contract  until  these  approvals  were 
given  as  they  were  in  the  nature  of  conditions 
precedent  to  its  existence.  The  original  orders 
were  changed  on  the  29th  of  March  by  the 
maker  and  approvers  of  them  and  if  at  any  time 
there  was  a  binding  and  absolute  contract  in 
conformity  with  them  it  was  avoided  by  the 
agreement  then  made.  Whether  the  orders  re- 
cognized and  acted  upon  after  this  agreement 
are  called  new,  or  modified  orders,  is  of  no  con- 
sequence. Surely  the  approval  of  them  and  the 
samples  furnished  under  them  constituted  a  con- 
tract inconsistent  with  any  contract  arising  from 
the  approval  of  the  original  orders  and  the  proofe 
submitted  in  pursuance  of  them.  The  samples 
furnished  by  the  plaintiffs  under  the  new  or 
modified  orders  were  approved  by  the  associa- 
tion on  the  26th  of  May,  1887,  and  thenceforth 
there  was  an  absolute  contract  between  the  par- 
ties on  the  basis  of  these  orders  by  which  alone 
their  rights  and  obligations  in  respect  to  the  sub- 
ject matter  of  it  were  measured.  It  was  a  con- 
tract between  the  plaintiffs  and  the  Scranton 
Match  Company,  Limited.  Did  the  failure  of 
the  company  to  record  the  articles  before  the 
commencement  of  the  negotiations  which  cul- 
minated in  the  contract  after  they  were  recorded 
render  its  members  liable  as  individuals  or  gen- 
eral partners  for  the  goods  ^^^iy^^^^JJ  ^  ^^ 
igi  ize     y  g 
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think  not.  It  is  the  stat\is  of  the  association 
when  the  contract  was  made  that  must  be  con- 
sidered in  answering  this  question,  and  it  is  ad- 
mitted that  when  it  approved  the  samples  fur- 
nished under  the  new  orders  it  was  qualified  to 
enter  into  contracts  in  connection  with  and  for 
the  proper  prosecution  of  the  business  for  which 
it  was  organized.  These  views  are  in  harmony 
with  the  learned  referee's  findings  of  fact  and 
conclusions  of  law. 

We  have  not  deemed  it  necessary  to  notice, 
seriatim^  the  numerous  specifications  of  error 
filed  in  the  case,  although  we  have  examined 
and  considered  all  of  them  together  with  the 
argument  of  the  learned  counsel  in  support  of 
them.  It  is  suflScient  to  say  that  we  discover 
nothing  in  the  specifications  which  in  our  opinion 
calls  for  or  would  justify  a  reversal  of  the  judg- 
ment. They  are  accordingly  overruled  and  the 
judgment  is  affirmed. 

w.  c.  s. 


€omnton  llleas. 


C.  P.  No.  2.  March,  1894,  644. 

The  Fourth  Street    National   Bank  v. 
Haines  et  al. 

Limiied  partnership— Renewal-^Impairment  of 
capital  at  the  time  of  ^Special partners —  When 
liable  as  general— Act  of  1887— Affidavit  of 
defence — Promissory  note — Novation, 

At  the  time  of  the  renewal  of  a  limited  partnership 
tSie  special  capital  must  be  unimpaired  or  the  special 
partner  is  liable  at  a  general  partner. 

When  the  statement  in  assumpsit  sufficiently  sets  out  a 
cause  of  action  the  defendant  must  controvert  or  deny 
one  or  more  of  the  material  averments,  or  Judgment  may 
be  entered  for  want  of  an  affidavit  or  a  sufficient  affidavit 
•f  defence. 

An  obligation  to  piy  debts  supports  a  promise  to  pay 
them. 

When  a  matured  note  is  surrendered  upon  the  receipt 
of  a  new  one  the  transaction  is  in  the  nature  of  a  nova- 
tion. 

Sur  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 

Richard  C.  Dale,  Samuel  Dickson,  for  the 
mle. 

George  Tucket  Bispham,  R.  Francis  Wood, 
W.W.  Wister,/r.,  diaries  Biddle,  W  R. 
Smith,  Richard  C.  McMurtrie,  contra. 

May  31,  1894.  Jbnkijjs,  J.  This  was  a  rule 
for  judgment  for  want  of  a  sufficient  affidavit 


of  defence.  The  statement  averred  that  the 
defendants  were  indebted  to  the  plaintiff  in  the 
sum  of  ^30,000,  with  interest,  upon  six  notes, 
each  for  ^5,000,  dated  respectively  February  24, 
March  i,  March  5,  March  8,  March  14  and 
March  21,  1894,  payable  on  demand,  each  note 
being  signed  •*Haines  &  Co."  That  the  said 
six  notes  were  accepted  by  the  plaintiff  upon 
the  faith  of  a  statement  in  writing,  made  and 
signed  by  the  defendants,  and  each  of  them, 
under  date  of  December  30,  1893,  ^^^  same 
being  a  "certificate  of  the  renewal  and  contin- 
uance of  the  limited  partnership  between  Gran- 
ville B.  Haines,  Richard  Wood,  Samuel  B. 
Brown,  Richard  W.  Bacon  and  WUliam  Whit- 
aker,  trading  as  Haines  &  Company,  under  their 
article  and  certificate  dated  December  31,  A.  D. , 
1891,"  wherein  the  said  Richard  W.  Bacon  and 
William  Whitaker  averred  that  they  were  spe- 
cial partners,  and  that  "the  amount  of  capital 
originally  contributed  by  each  of  the  said 
special  partners  to  the  common  stock  was|ioo,- 
000,  one-half  thereof  being  in  cash,  and  the 
other  half  thereof  being  in  goods  and  mer- 
chandise, making  the  aggregate  amount  of 
capital  contributed  by  them  ^200,000,  as  desig- 
nated in  the  said  original  certificate,  and  the 
same  remains  unimpaired  and  undiminished  as 
their  contribution  to  the  present  renewal  and 
continuance  of  the  said  limited  partnership,  be- 
ing in  merchandise,  an  inventory  and  appraise- 
ment whereof  have  been  filed  in  the  Court  of 
Common  Pleas  No.  3,  of  Philadelphia  County." 
"That  the  statement  thus  made,  *that  the 
aggregate  amount  of  capital  stock  paid  by  the 
special  partners,  to  wit,  ^209,000,  remained  un- 
impaired and  undiminished  as  their  contribution 
to  the  renewal  and  continuance  of  said  limited 
partnership,'  was  false  in  fact."  "That  at  the 
time  said  certificate  was  made  and  published  the 
entire  capital  stock  of  the  special  partners  had 
been  consumed  and  lost  in  the  business  of 
Haines  &  Co.,  and  at  that  time  the  said  firm  of 
Haines  &  Co.  was  without  capital,  and  was  in- 
solvent to  the  amount  of  many  thousands  of 
dollars."  And  that  all  of  the  defendants  were 
liable  as  general  partners. 

Affidavits  of  defence  were  filed  by  William 
Whitaker  and  Richard  W.  Bacon,  wherein  they 
alleged  that,  on  December  31,  1891,  a  limited 
partnership,  composed  of  the  defendants,  was 
duly  formed  with  the  firm  name  of  Haines  & 
Co.,  under  the  Act  of  March  21,  1836,  and  its 
supplements,  the  deponents  being  special  part- 
ners, each  contributing  $50,000  in  cash  and 
$50,000  in  merchandise,  their  contributions 
aggregating  $200,000.  That  the  partnership 
expired  by  its  own  limitation  on  December  31, 
1892,  and  was  then  renewed  for  one  year,  that 
it  again  expired  by  its  own  limitation  <Q^f^ 


354 


WEEKLY  NOTES  OF  CASES. 


cember  31,  1893,  and  was  then  renewed  for  one 
year.  That  an  appraiser  appointed  by  the 
Court  of  Common  Pleas  reported  under  oath  on 
December  30,  1893  0^^  S^st  being  Sunday), 
that  he  had  carefully  examined  and  appraised 
the  items  of  the  goods  and  merchandise  of  the 
partnership  set  out  in  an  inventory,  which  part- 
nership it  was  proposed  to  renew,  and  that  the 
same  included  the  original  contributions  of  the 
deponents  as  special  capital,  and  that  the  value 
of  such  merchandise  was  ^200,000.  That  the 
said  appraiser  also  certified  that  the  partnership 
had  other  merchandise  and  good  accounts  and 
cash  more  than  sufficient  to  pay  the  debts  there- 
of;  and  that  the  said  merchandise,  appraised  as 
of  the  value  of  ^200,000,  and  constituting  the 
capital  originally  contributed  by  the  special  part- 
ners, was  set  apart  as  such,  and  was  transferred 
to  the  new  firm  at  the  time  of  the  renewal  of 
said  firm./'  That  there  was  made,  filed  and 
published  a  certificate  by  all  of  the  partners, 
duly  acknowledged,  and  there  was  filed  an  affi- 
davit of  one  of  the  general  partners,  as  required 
by  Act  of  Assembly.  That  the  deponents  at 
the  time  the  partnership  was  renewed,  believed 
that  the  statement  filed  and  the  affidavit  thereto 
were  true,  and  that  every  one  concerned  had 
done  all  that  was  required  to  be  done  to  renew 
the  partnership  as  a  limited  partnership.  That 
''when  the  notes  given  by  the  limited  partner- 
ship of  1893  niatured,  the  holders  stated  to  the 
general  partners  that  the  notes  having  matured 
they  did  not  like  to  carry  matured  paper,  and 
asked  that  demand  notes  should  be  given  them, 
which  was  then  done  by  the  general  partners, 
and  these  notes  are  the  notes  on  which  suit  is 
brought,  the  old  notes  being  then  surrendered." 
That  the  notes  sued  on  were  given  by  the  part- 
nership of  1894  without  the  deponents'  knowl- 
edge or  consent ;  that  the  general  partners  had 
no  authority  to  bind  the  deponents  except  as 
special  partners;  that  the  plaintiff  knew  this 
fact  when  it  accepted  the  notes,  and  that  said 
notes  were  given  for  no  consideration  whatever 
other  than  the  debt  of  the  old  firm.  Copies  of 
the  petition,  the  renewal  certificate,  the  summary 
of  the  appraisement,  the  affidavit  of  the  appraiser, 
and  the  affidavit  of  one  of  the  general  partners, 
were  annexed  to  the  affidavits  of  defence. 

Neither  of  the  affidavits  of  defence  averred 
that  the  capital  contributed  by  the  special  part- 
ners was  unimpaired  at  the  time  of  the  renewal 
of  the  partnership,  nor  denied  the  averment  in 
the  statement  that,  at  the  time  of  the  making 
of  the  renewal  certificate,  "the  entire  capital 
stock  of  the  special  partners  had  been  consumed 
and  lost  in  the  business  of  Haines  &  Co.,  and 
that  at  that  time  the  said  firm  of  Haines  &  Co. 
was  without  capital,  and  was  insolvent  to  the 
amount  of  many  thousands  of  dollars." 


The  main  question  in  this  case  is,  whether  or 
not  upon  the  renewal  of  a  limited  partnership, 
if  the  capital  contributed  by  the  special  part- 
ners has  been  impaired,  the  special  partners  be- 
come liable  to  creditors  as  general  partners. 

In  Andrews  v.  Schott,  10  Pa.  47>  it  was  held 
that,  "unless  the  conditions  of  the  Act  relating 
to  limited  partnerships  are  substantially  com- 
plied with,  the  partners  are  generally  liable ;" 
and  **in  such  cases  knowledge  by  creditors  of  the 
existence  of  the  special  partnership  agreemait 
at  the  time  the  contracts  are  made  does  not  dis- 
charge the  special  partner  from  his  general  lia- 
bility." 

The  Act  of  March  21,  1836,  P.  L.  143,  re- 
lating to  the  formation  of  limited  partnerships, 
provides,  in  section  11  (2  Br.  Purd.  1072,  pi. 
12):  * 'Every  renewal  or  continuance  of  such 
partnership  beyond  the  time  originally  fixed  for 
its  duration,  shall  be  certified,  acknowledged 
and  recorded,  and  an  affidavit  of  a  general 
partner  be  made  and  filed,  and  notice  be  given 
in  the  manner  herein  required  for  its  forma- 
tion, and  every  such  partnership  which  shall  be 
otherwise  renewed  or  continued  shall  be  deemed 
a  general  partnership."  Section  8  of  the  said 
Act  which  requires  the  acknowledgment,  filing 
and  recording  of  the  certificate  of  the  original 
formation  of  a  limited  partnership,  provides: 
*'And  if  any  false  statement  be  made  in  such 
certificate  or  affidavit,  all  the  persons  interested 
in  such  partnership  shall  be  liable  for  allengag^ 
ments  thereof,  as  general  partners:"  2  Br. 
Purd.  1 07 1,  pi.  8. 

In  Haddock  v,  Grinnell  Manufacturing  Cor- 
poration, 109  Pa.  372,  it  was  held  (p.  382), 
''The  point  was  made  that  inasmuch  as  the 
eleventh  section  of  the  Act  of  1836  docs  not 
specify  what  the  affidavit  of  the  general  partner 
shall  contain,  it  is  only  necessary  to  set  forth 
the  fact  of  the  renewal  in  general  terms.  This 
construction  of  the  Act  would  render  it  insen* 
sible.  It  provides,  as  before  stated,  that  an  affi- 
davit of  the  general  partner  *shall  be  made  and 
filed,  and  notice  be  given  in  the  manner  herein 
required  for  its  original  formation.'  This  evi- 
dently means  that  the  affidavit  shall  give  as  full 
information  upon  the  renewal  as  upon  the  orig- 
inal formation  of  the  limited  partnership.  A 
mere  formal  affidavit  setting  forth  the  renewal 
only,  would  not  give  creditors  any  valuable  in- 
formation as  to  the  condition  of  the  firm,  and 
the  object  of  the  Act  was  to  provide  this  notice. 
When  a  special  partnership  is  continued  or  re- 
newed, it  must  be  in  the  same  condition  so  far 
as  the  special  capital  is  concerned,  as  when  it 
was  originally  formed.  Such  capital  must  be 
unimpaired ;  it  must  be  in  such  condition  as  to 
be  available  for  creditors,  and  it  is  the  duty  of 
the  general  partner  to  furnish  this  information 
Digitized  by  LjOOQIC 


WEEKLY  NOTES  OF  CASES. 


355 


Id  his  affidavit.  If  this  duty  is  neglected  the 
partDeiship  becomes  general,  and  the  special 
partner  has  no  immunity." 

It  is  not  for  us  to  discuss  whether  the  view 
taken  in  the  last  above-quoted  case,  or  the  con- 
trary view  taken  by  the  Court  of  Appeals  of 
New  York,  in  Fifth  Avenue  Bank  v.  Colgate, 
121  N.  Y.  381,  is  correct.  Our  Supreme  Court 
has  said,  that  at  the  time  of  the  renewal  of  a 
limited  partnership,  the  special  capital  must  be 
unimpaired,  or  the  special  partner  is  liable  as  a 
general  partner,  and  we  feel  ourselves  bound  so 
to  hold. 

Although  the  Courts  of  the  two  States  differ 
as  to  what  are  the  requirements,  yet  they  agree 
in  holding  that  he  who  claims  the  immunity  of 
the  Act  must  show  that  its  requirements  have 
been  fulfilled.  In  Andrews  v,  Schott,  supra^ 
Haddock  v.  Grinnell  Manufacturing  Corpora- 
tion, supra^  and  in  Richardson  v.  Hogg,  38  Pa. 
1531  the  questions  were  raised  by  the  affidavits 
of  defence,  and  the  affidavits  were  held  to  be 
insufficient ;  so  too,  the  averment  of  the  limited 
partnership  was  treated  as  a  defence  to  be  made 
out  by  him  pleading  it,  in  Smith  v,  Argall,  6 
Hill,  479,  where  the  Court  said  (p.  482)  :  "The 
partners  rely  upon  the  statute  for  protection, 
and  they  must  show  a  compliance  with  what  it 
requires :"  in  Durant  v,  Abendroth,  69  N.  Y. 
148,  and  in  Fifth  Avenue  Bank  v,  Colgate, 
supra. 

The  affidavits  of  defence  in  the  present  case 
practically  admit  that  on  December  30,  1893, 
the  capital  contributed  by  the  special  partners 
was  impaired  ;  for  the  averment  above  quoted 
in  the  plaintiff's  statement  to  that  effect,  though 
"clear,  express  and  unequivocal,"  is  not  denied, 
and  the  rule  is,  when  the  statement  in  assumpsit 
sufficiently  sets  out  a  cause  of  action,  "if  the 
defendant  is  unable  to  controvert  or  deny  one 
or  more  of  the  material  averments  of  claim,  a 
judgment  in  default  of  an  affidavit  or  sufficient 
affidavit  of  defence,  may  be  entered:'*  Byrne 
V.  Hayden,  124  Pa.  170. 

That  the  notes  in  suit  were  given  after  the  re- 
newal certificate  was  filed,  to  take  up  notes 
given  prior  to  the  filing  of  that  certificate,  and 
which  had  matured  subsequently  thereto,  is  no 
defence.  As  the  matured  notes  were  surren 
dered  upon  the  receipt  by  the  plaintiff  of  the 
new  notes,  the  transaction  was  in  the  nature  of 
a  novation,  as  in  Shafer's  Ap.,  99  Pa.  246. 

The  assets  held  by  the  partnership  immedi 
ately  prior  to  the  filing  of  the  renewal  certifi- 
cate, and  retained  by  the  partnership,  were 
charged  with  the  payment  of  the  partnership 
debts,  and  whether  sufficient  for  that  purpose 
could  not  be  ascertained  till  an  account  was 
taken :  Andrews  v.  Schott,  supra^  p.  54.  This 
obligation  to  pay  the  debts  supports  the  promise 


to  pay  them  :  Esling  v,  Zantsinger,  13  Pa.  50 ; 
White  V,  Thielens,  106  Pa.  173.  And  as  all 
the  members  of  the  partnership  are  to  be  deemed 
general  partners,  the  notes  are  express  promises 
to  pay,  upon  which  all  the  members  are  liable  : 
Bellas  V,  Fagely,  19  Pa.  273. 
The  rule  is  therefore  made  absolute. 

F.  B.  N. 


C.  P.  No.  2.  March,  1894,  808. 

Siegel  Brothers  v.  Wood  et  al. 

Limited  partnership — Special  partner—  Contri- 
bution by,  of  goods — Failure  to  specify  under 
Act  ofiSSj — Liable  as  general partfur— Im- 
pairment of  capital— Statement  in  certificate 
of  formation  in  renewal— Affidavit  of  defence 
—Act  of  1887. 

Under  the  Act  of  1887,  where  a  statement  sets  out  the 
place  of  record  of  any  instrument  of  writing,  the  Court 
can  consider  the  instrument  itself  as  set  out. 

Under  the  Act  of  1865,  special  partners  are  liable  as 
general  partners  if  they  have  contributed  goods  and  mer- 
chandise in  lieu  of  cash,  unless  the  contributions  are  first 
appraised  as  the  Act  directs,  and  their  nature  and  value 
fully  set  forth  and  described  in  the  certificate  of  forma- 
tion. 

An  averment  in  a  statement  that  the  capital  of  a  lim- 
ited partnership  was  impaired  at  the  time  of  a  continu- 
ance must  be  specifically  denied  in  the  affidavit  of  de- 
fence. 

An  original  certificate  for  formation  of  a  limited  part- 
nership contained  the  following:  <*tbe  amount  contributed 
by  said  special  partners  is  |200,ooo,  one-half  thereof  be- 
ing in  goods  and  merchandise."  No  description  or  val- 
uation of  the  goods  was  given : 

Held,  the  special  partners  were  liable  as  general  part- 
ners under  the  Act  of  1865. 

Sur  rule  for  judgment  for  want  of  sufiBcient 
afiBdavit  of  defence. 

The  facts  are  set  out  at  length  in  the  opinion 
of  the  Court. 

Samuel  B,  Huey,  for  rule. 

George  Tucker  Bispham,  Charles  Biddle,  JR, 
Francis.  Wood,  W.  Rudolph  Smith,  W.  W. 
Wister,  Richard  C  McMurtrie,  contra. 

June  9,  1894.  Jenkins,  J.  This  is  a  rule 
for  judgment  for  want  of  a  sufficient  affidavit  of 
defence. 

The  statement  averred  that  the  defendants 
were  indebted  to  the  plaintiff  in  the  sum  of 
^4,472.93  for  goods  sold  and  delivered  by  the 
plaintiff  to  the  defendants  between  Oct.  7, 
1893,  ^d  March  3,  1894,  That  the  defend- 
ants filed  a  certificate  as  for  a  limited  partner- 
ship under  the  firm  name  of  Haines  &  Co.,  in 
I  the  office  of  the  recorder  of  deeds,of  Philadel- 
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phia  County,  which  was  recorded  in  Limited 
Partnership  Book,  No.  6,  page  136,  etc.,  and 
subsequently  filed  in  the  said  office  two  certifi- 
cates for  the  renewal  of  the  said  partnership  on 
Dec.  31,  1892,  and  Dec.  30, 1893,  respectively. 
That  in  said  certificates  Richard  W.  Bacon  and 
William  Whitaker  were  stated  to  be  special 
partners.  That  the  original  certificate  and  the 
two  renewal  certificates  "are  defective  in  that 
in  none  of  them  is  the  nature  of  the  goods  con- 
tributed by  the  special  partners  fully  set  forth 
and  described  as  required  by  the  Act  of  Assem- 
bly." "That  on  Dec.  31,  1892,  the  capital 
contributed  by  the  said  special  partners  was  im- 
paired and  diminished,  and  almost  entirely  used 
and  wasted  in  the  business  of  the  firm,  and  the 
said  firm  was  then  insolvent.  That  on  Dec. 
30,  1893,  the  said  capital  of  the  special  partners 
was  entirely  consumed  and  exhausted  in  the 
business  of  the  firm,  and  the  said  firm  was  then 
entirely  without  capital  and  hopelessly  insolv- 
ent." And  that  the  defendants,  and  each  of 
them,  became  liable  to  the  plaintiff  for  the  pay- 
ment of  said  claim.  Copies  of  the  said  renewal 
certificates,  and  a  copy  of  the  plaintiffs  book 
of  original  entries,  were  attached  to  the  state- 
ment. 

Affidavits  of  defence  have  been  filed  by  the 
said  Richard  W.  Bacon  and  William  Whitaker, 
in  which  they  aver,  that  they  were  special  part- 
ners in  the  said  firm  of  Haines  &  Co.  That 
attached  to  each  of  the  said  renewal  certificates, 
and  duly  recorded  therewith  was  "an  affidavit 
of  Richard  Wood,  one  of  the  general  partners, 
stating  that  the  contributions  of  the  special 
partners  had  been  contributed  in  merchandise, 
an  inventory  and  appraisement  whereof  had 
been  duly  filed  in  the  Court  of  Common  Pleas 
No.  3  of  Philadelphia  County,  In  re  Haines  & 
Co.,  of  December  term,  1891,  No.  715 >4." 
"That  in  said  appraisements  and  inventories, 
the  nature  and  value  of  said  goods  are  fully  set 
forth  and  described,  as  to  articlei  quantity, 
price  and  amount."  That  "said  inventories 
and  appraisements  were  made  in  each  case  by 
an  appraiser  duly  appointed  by  the  Court  of 
Common  Pleas."  That  they  believed  at  the 
time  the  said  certificates  were  signed  that  all  of 
the  statements  therein  contained  were  true. 
That  they  are  informed,  believe,  and  expect  to 
be  able  to  prove,  that  on  Dec.  31,  1892,  "the 
said  special  capital  was  wholly  unimpaired," 
and  "that  the  allegation  that  the  firm  was  in- 
solvent on  Dec.  30,  1893,  *s  untrue."  Copies 
of  the  said  affidavits  of  Richard  Wood,  and  of 
the  said  inventories  and  appraisements,  were  at- 
tached to  the  said  affidavits  of  defence. 

Though  there  is  no  copy  of  the  original  cer- 
tificate for  the  formation  of  the  partnership  of 
Haines  &  Co.  attached  to  the  statement,  yet  as 


the  statement  sets  out  the  place  of  record  of  the 
certificate,  we  can  consider  it  as  before  us,  for 
§  3  of  the  Act  of  May  25,  1887,  P.  L.  271, 
Sup.  Br.  Purd.  2369,  pi.  3,  provides  that  the 
statement  in  an  "action  of  assumpsit,  shall  be 
accompanied  by  copies  of  all  notes,  contracts, 
book  entries,  or  a  particular  reference  to  there- 
cords  of  any  Court  within  the  county  in  which 
the  action  is  brought,  if  any,  upon  which  the 
plaintiffs  claim  is  founded,  and  a  particular  re- 
ference to  such  record,  or  to  the  record  of  any 
deedi  or  mortgage,  or  other  instrument  of  writ- 
ing recorded  in  such  county,  shall  be  sufficent 
in  lieu  of  the  copy  thereof." 

The  original  certificate  of  Haines  &  Co. 
states :  "The  amount  contributed  by  said  spec- 
ial partners  is  ^200,000,  one-half  thereof  being 
in  goods  and  merchandise."  No  description  or 
valuation  of  the  goods  is  given. 

The  Act  of  March  21, 1836,  §  2,P.L.  143;  2, 
Br.  Purd.  1070,  pi.  2,  required  the  special  capi- 
tal to  be  contributed  in  actual  cash  payments, 
otherwise  all  the  members  of  the  partnership 
were  liable  to  its  creditors  as  general  partners : 
Richardson  v,  Hogg,  38  Pa.  153.     Sec.  4  of  the 
said  Act  sets  out  the  requisites  of  the  certificate, 
which  by  §  5  must  be  duly  acknowledged  by  all 
the' persons  signing  it,  by  §  6  "shall  be  recorded 
and  filed  in  the  office  of  the  recorder  of  deeds 
of  the  proper  county,  in  which  the  principal 
place  of  business  of  the  partnership  should  be 
situated,",  and  by  §  7  "an  affidavit  of  one  or 
more  of  the  general  partners  shall  also  be  filed 
in  the  said  office^  stating  the  sums  specified  in 
the  certificate  to  have  been  contributed  by  each 
of  the  special  partners  to  the  common  stock, 
and  to  have  been  actually,  and  in  good  faith, 
paid  in  cash."     No  limited  partnership  coald 
be  formed  in  Pennsylvania,  unless  the  special 
capital  was  actually  contributed  in  cash,  until 
by  the  Act  of  March  30, 1865,  P.  L.  46,  §  i,  2 
Br.  Purd.  1074,  pi.  33,  it  was  provideid  :    "  It 
shall  and  may  be  lawful  for  any  special  partner 
to  make  his  contribution  to  the  common  stock 
of  any  limited  partnership  he  may  become  a 
member  of,  in  cash,  goods  or  merchandise: 
Provided,  that  when  such  contributions  arc 
made  in  goods  or  merchandise,  the  same  shall 
first  be  appraised  under  oath,  by  an  appraiser, 
who  shall  be  appointed  by  the  Court  of  Com- 
mon Pleas  of  the  county  in  which  such  partner- 
ship is  to  be  carried  on :     And  provided  also, 
that  in  the  certificate  now  required  by  law,  the 
nature  and  value  of  the  said  goods  shall  be  fully 
set  forth  and  described." 

As  under  the  Act  of  March  21,  1836,  the 
special  partners  were  liable  as  general  partneis 
unless  their  contributions  were  paid  in  cash,  so 
under  the  Act  of  March  30,  1865,  they  will  also 
be  liable  as  general  partners,  unless  the  goods 
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contributed  by  them  are  first  appraised  as  that 
Act  requires,. and  *'the  nature  and  value  of  the 
said  goods"  are  "fully  set  forth  and  described" 
in  the  certificate  of  the  formation  of  the  part- 
nership, and  the  certificate  is  also  duly  acknow- 
ledged and  recorded,  together  with  the  affidavit 
of  a  general  partner^  as  required  by  the  Act  of 
March  21, 1836;  for,  "unless  the  conditions  of 
the  Act  relating  to  limited  partnerships  are  sub- 
stantially complied  with,  the  partners  are  gen- 
ally  liable:"  Andrews  v,  Schott,  10  Pa.  47. 
And  our  Supreme  Court  has  so  said  in  Vandike 
r.  Rosskam,  67  Pa.  330,  333. 

It  is  therefore  clear  that  the  so-called  special 
partners  of  Haines  &  Co.  were  liable  as  general 
partners  under  the  original  certificate  filed  Dec. 

3I1  1891- 

The  partnership  so  formed  was  to  continue 
for  one  year.  On  Dec.  31,  1892,  there  was 
filed  with  the  recorder  of  deeds  of  this  county, 
by  the  same  parties,  what  they  called  a  "certifi- 
cate of  renewal  and  continuance  of  the  limited 
partnership"  of  "Haines  &  Co.,"  which  set 
forth  that  "The  amount  of  capital  originally 
contributed  by  each  of  the  said  special 
partners  to  the  common  stock  was  ^100,000, 
one-half  thereof  being  in  cash,  and  the  other 
half  thereof  in  goods  and  merchandise,  making 
the  aggregate  amount  of  capital  contributed  by 
them  |20o,ooo,  as  designated  in  the  said  origi- 
nal certificate,  and  the  same  remains  unim- 
paired and  undiminished  as  their  contribution 
to  the  present  renewal  and  continuance  of  the 
said  limited  partnership."  At  the  same  time 
there  was  filed  with  the  recorder  of  deeds  an 
affidavit  of  Richard  Wood,  one  of  the  general 
partners,  averring  that  the  capital  contributed 
by  the  special  partners  remained  "wholly  unim- 
paired and  undiminished,"  and  that  an  "inven- 
tory and  appraisement"  of  the  merchandise  con- 
tributed by  the  special  partners  had  been  "duly 
filed  in  the  Court  of  Common  Pleas  No.  3  of 
Philadelphia  County,  In  re  Haines  &  Company, 
of  December  term,  1891,  No.  7is>^." 

If  this  "certificate  of  renewal"  and  "contin- 
uance" did  renew  and  continue  the  partnership 
formed  by  the  certificate  filed  Dec.  31,  1891, 
then  as  all  of  the  members  of  that  partnership 
were  liable  to  its  creditors,  as  general  partners, 
they  must  continue  to  be  so  liable.  The  de- 
fendants' counsel  sought  to  escape  from  this 
conclusion  by  arguing  that  the  renewal  certifi- 
cate should  be  regarded  as  an  original  certificate 
creating  a  limited  partnership  on  Dec.  31, 1892. 
That  argument,  however,  does  not  help  the  de- 
fendants, for,  first,  the  certificate  does  not  claim 
to  create  a  new  partnership,  but  to  continue  one 
ahready  existing  and  about  expiring;  and, 
second,  neither  in  the  certificate  nor  in  the  affi- 
davit of  the  general  partner,  are  "the  nature 


and  value"  of  the  goods  contributed  by  the 
special  partners  "fully  set  forth"  and  "de- 
scribed." Therefore,  if  the  certificate  filed  on 
Dec.  31,  1892,  were  treated  as  an  original  cer- 
tificate, as  it  does  not  comply  with  the  require- 
ments of  the  said  Act  of  March  21,  1836,  as 
amended  by  the  said  Act  of  March  30,  1865, 
the  members  of  the  partnership  so  formed 
would  be  liable  to  its  creditors  as  general  part- 
ners. 

What  has  been  said  with  reference  to  the  cer- 
tificate filed  on  Dec.  31,  1892,  for  the  renewal 
of  the  partnership  for  one  year,  applies  with 
equal  force  to  the  "certificate  of  renewal  and 
continuance"  filed  on  Dec.  30,  1893,  for  the 
renewal  of  the  partnership  for  another  year.  In 
this  last  mentioned  certificate  it  is  stated  that 
"the  amount  of  capital  originally  contributed 
by  each  of  the  said  special  partners  to  the  com« 
mon  stock  was  ^100,000,  one-half  thereof  be- 
ing in  cash,  and  the  other  half  thereof  in  goods 
and  merchaiidise,  making  the  aggregate  amount 
of  capital  contributed  by  them  |2oo,ooo,  as  de- 
signated in  the  said  original  certificate,  and  the 
same  remains  unimpaired  and  undiminished  as 
their  contribution  to  the  present  renewal  and 
continuance  of  the  said  limited  partnership,  be- 
ing in  merchandise,  an  inventory  and  appraise- 
ment whereof  have  been  filed  in  the  Court  of 
Common  Pleas  No.  3  of  Philadelphia  County, 
In  re  Haines  &  Co.,  of  December  term,  1891, 
No.  7155^."  There  was  also  filed  with  the  re- 
corder of  deeds  an  affidavit  of  Richard  Wood 
like  that  filed  on  Dec.  31,  1892,  but  neither  in 
the  certificate  nor  in  the  affidavit  are  "the  na- . 
ture  and  value"  of  the  goods  contributed  by  the 
special  partners  "fully  set  forth  and  described." 
In  neither  certificate  nor  affidavit  is  "the  na- 
ture" of  the  goods  contributed  by  the  special 
partners  at  all  "set  forth"  or  "described,"  nor 
their  value,  except  in  the  most  genend  way. 
We  therefore  hold  that  all  of  the  members  of 
the  partnership  referred  to  in  the  said  several 
certificates  are  liable  to  its  creditors  as  general 
partners. 

While  there  is  no  case  in  Pennsylvania  di- 
rectly in  point,  under  the  said  Act  of  March  21, 
1836,  and  its  said  supplement  of  March  30, 
1865,  yet  there  are  several  adjudications  under 
the  Act  of  June  2,  1874,  P.  L.  271,  and  its  sup- 
plement of  May  I,  1876,  P.  L.  89,  i  Br.  Purd. 
937,  939,  where  it  has  been  held  that  certifi- 
cates for  the  formation  of  limited  partnerships 
under  the  last  two  above  mentioned  Acts,  must 
contain  a  specific  description  of  the  property 
contributed,  with  its  valuation,  or  the  members 
of  the  partnership  will  be  held  liable  as  general 
partners.  The  words  of  the  said  Act  of  May  i, 
1876,  are : ,  "Where  property  has  been  contrib- 
uted as  part  of  the  capital,  a  sche(|ule^ontain- 
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ing  the  names  of  the  parties  so  contributing, 
with  a  description  and  valuation  of  the  property 
so  contributed,  shall  be  inserted."  These 
words  are  no  more  explicit  than  those  of  the 
said  Act  of  March  30,  1865,  in  which  the  words 
are:  ''That  in  the  certificate  now  required  by 
law  the  nature  and  value  of  the  said  goods  shall 
be  fully  set  forth  and  described."  In  Eliott  v. 
Himrod,  108  Pa.  569,  the  Court  said,  on  p. 
579,  that  the  Act  of  June  2,  1874,  "was  far  less 
stringent  in  its  terms"  than  the  said  Act  of 
March  21,  1836. 

In  Maloney  v»  Bruce,  94  Pa.  249,  in  speak- 
ing of  a  limited  partnership  under  the  said  Act 
of  June  2,  1874,  and  its  said  supplement  of  May 
I,  1876,  where  the  description  of  the  property 
contributed  was  in  general  terms,  the  Court,  in 
holding  that  the  limited  partnership  had  not 
been  properly  formed,  and  all  of  its  members 
were  liable  as  general  partners,  said  (p.  252) : 
''  This  is  not  the  kind  of  schedule  contemplated 
by  the  Act  of  1876.  The  description  is  too 
general  to  enable  any  one  to  form  a  correct 
estimate  of  the  extent  of  the  property,  and  a 
lumping  valuation  renders  it  equally  difficult  to 
judge  of  values.  The  property  contributed  was 
intended  as  the  equivalent  of  a  cash  capital,  and 
the  plain  object  of  the  provision  of  the  Act  of 
1876,  requiring  a  schedule,  was  to  enable  cred- 
itors to  ascertain  precisely  of  what  the  property 
consisted,  and  to  judge  of  its  value.  If  parties 
seek  to  have  all  the  advantages  of  a  partner- 
ship, and  yet  limit  their  liability  as  to  creditors, 
they  must  comply  strictly  with  the  Act.  Where 
property  has  not  been  contributed,  scheduled 
and  vahied,  as  the  Act  of  1876  directs,  there 
is  no  payment  of  the  capital. ' '  The  same  prin- 
ciple was  also  announced  in  Eliot  v,  Himrod, 
108  Pa.  569,  where  it  was  held  :  "  The  mem- 
bers of  a  general  partnership  already  engaged 
in  business,  cannot,  by  recording  a  statement 
in  due  form  under  the  Limited  Partnership  Act 
of  June  2,  1874,  P.  L.  271,  showing  that  each 
partner  has  subscribed  and  paid  in  cash  a  sum 
certain,  protect  themselves  under  the  provisions 
of  said  Act  from  individual  liability  for  the 
debts  of  the  association  subsequently  contract- 
ed, when,  as  a  matter  of  fact,  no  cash  has  actu- 
ally been  subscribed  or  paid,  but  the  assets  of 
the  firm  as  originally  constituted,  have  simply 
been  allowed  to  remain  in  the  business;"  the 
Court  saying,  p.  579  :  **  Upon  the  most  liberal 
interpretation  of  the  statute  the  defendants  are 
liable  as  general  partners.  There  was  no  sub- 
stantial compliance  with  its  chief  requisite. 
They  all  participated  in  the  making  of  the  state- 
ment and  the  subsequent  conduct  of  the  busi- 
ness. True,  they  had  not  been  long  engaged 
in  business,  and  at  its  beginning  intended  to 
procure  a  charter  for  a  corporation,  but  the  ^t 


remains  that  the  business  they  had  begun  was 
continued.  General  partners,  by  recording 
a  statement  in  due  form,  false  with  respect  to 
subscription  and  payment  of  capital,  are  not 
within  the  sUtute  which,  on  certain  terms,  ab- 
rogates the  common  law  rule,  that  he  who  con- 
tracts to  contribute  capital  and  share  in  the 
profits  of  a  firm,  shall  be  liable  for  its  debts. 
Each  partner  is  liable  unless  saved  by  statute. 
If  the  partners  have  not  complied  with  the  stat- 
utory requisites,  a  limited  ^partnership  associa- 
tion has  not  been  formed.  Where  there  is 
no  record  of  a  proper  statement,  there  is  no 
statutory  association.  Where  the  chief  requisite 
in  the  recorded  statement  is  false,  the  partnen 
who  misstated  the  fact  have  no  shield  against 
the  rule  at  common  law  respecting  their  liability  * 
for  debts.  The  recorded  statement  is  not  made 
conclusive  evidence  of  the  formation  of  a  lim- 
ited association.  If  such  was  the  intendment, 
it  would  be  plainly  expressed.  Were  it  so, 
what  could  be  a  stronger  sanction  and  encour- 
agement of  fraud  ?  In  that  case,  without  publi- 
cation or  affidavit,  upon  a  false  representation 
placed  on  record,  persons  could  embark  in  busi- 
ness with  expectation  of  profit  and  without  fear 
of  loss.  The  statute  prescribes  no  mode  of  cor- 
rection where  the  apparently  complete  state- 
ment is  untrue.  No  remedy  can  be  more  sim- 
ple and  conservative  of  the  rights  of  all  parties 
than  a  trial  in  due  course  of  law.  The  creditor 
sues  the  members ;  they  set  up  their  recorded 
statement  in  defence ;  the  plaintiff  establishes, 
if  he  can,  that  the  statement  is  untrue  in  an  es- 
sential point ;  and  then,  if  that  fact  be  found, 
the  defence  falls." 

In  Vanhom  v.  Corcoran,  127  Pa.  255,  the 
Court  said  (p.  268) :  "  Prima  facie,  a  firm 
transacting  business  is  a  general  partnership.  It 
can  only  shelter  itself  behind  the  Act  of  1874 
and  its  supplements,  by  showing  a  strict  com- 
pliance with  the  law.  A  limited  partnership 
that  has  not  complied  with  the  law  of  its  crea- 
tion is  not  a  limited  partnership  at  all ;  it  is, 
however,  a  partnership  in  which  all  the  mem- 
bers are  liable  as  at  common  law.  If  the  defect 
appears  upon  the  face  of  the  certificate,  it  is  the 
duty  of  the  Court  to  rule  it  as  a  question  of 
law.  It  would  lead  to  more  than  confusion  to 
permit  a  defective  schedule  like  this  to  be  sup- 
plemented by  evidence  to  show  that  there  really 
was  property,  and  that  it  was  of  the  value  indi- 
cated. It  would  open  the  door  to  all  kinds  of 
fraud  and  perjury,  and  no  man  could  know 
whether  such  an  association  was  a  valid  limited 
partnership  until  after  the  verdict  of  a  jury." 

In  Sheble  v.  Strong,  128  Pa.  315,  where  it 
was  held:  "Where  a  portion  of  the  capital 
stock  of  a  limited  partnership,  organized  under 
the  Act  of  June  2,  1874,  P.  L.  271,  is  contrib- 
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uted  in  machinery,  the  recorded  statement  must 
show  a  schedule  with  a  detailed  description  and 
valuation  of  the  machinery,  as  required  by  the 
Act  of  May  1, 1876."  .  .  .  The  Court  said  (p. 
321,322),  "Assuming  that  the  subscriptions 
to  the  capital  stock  are  certified  according  to 
the  fact,  it  is  very  clear  that  the  statement  is 
&tally  defective  in  that  it  does  not  contain  such 
a  detailed  description  and  valuation  of  the  ma- 
chinery as  the  supplement  of  1876  requires. 
....  The  question  is  not  one  of  good  faith 
on  the  part  of  the  defendants,  or  of  notice  to 
creditors,  but  whether,  in  their  attempt  to  form 
a  limited  partnership,  they  conformed  to  the 
law.  If  they  did  not,  their  attempt  was  abor- 
tive, and  it  is  no  defence  that  creditors  had 
actual  knowledge  of  the  facts  required  to  be  set 
out  in  the  recorded  statement.  The  averment 
in  the  affidavit  of  defence  that  plaintiffs  had 
actual  knowledge  of  the  extent  and  nature  of 
the  capital  of  the  association,  and  gave  credit 
to  it  on  the  basis  of  a  liability  limited  to  such 

capital,  is,  therefore,  insufficient All 

our  cases  on  the  subject  sustain  the  position 
that  a  strict  compliance  with  the  statutory  re- 
quirements is  essential  to  the  formation  of  a 
limited  partnership.  Where  there  is  no  record 
of  such  a  statement,  as  the  statute  requires, 
there  is  no  statutory  association.  When  immu- 
nity from  liability  is  claimed  under  the  provi- 
sions of  the  Act,  it  is  competent  for  the  plaintifif, 
either  to  point  out  a  fatal  defect  on  the  face  of 
the  recorded  statement,  or  to  prove  that  an  es- 
sential requisite,  though  formally  stated,  is 
falsely  asserted.'' 

We  consider  the  affidavits  of  defence  defec- 
tive in  that  they  do  not  deny  the  averment  in 
the  statement,  "  that  on  December  30,  1893, 
the  said  capital  of  the  special  partners  was  en- 
tirely consumed  and  exhausted  in  the  business 
of  the  firm."  In  Fourth  Street  National  Bank 
V.  Wood  et  al.,  which  was  also  an  action  against 
the  present  defendants,  we  considered  the  efifect 
of  an  impairment  of  the  capital  of  a  limited 
partnership  at  the  time  of  its  continuance,  in 
making  all  of  its  members  liable  to  its  creditors 
as  general  partners,  and  we  need  not  add 
anything  to  what  we  there  said.  Upon  the 
argument  of  that  case  no  question  was  raised  as 
to  the  sufficiency  of  any  of  the  certificates.  The 
only  certificate  then  before  us  was  that  of  De- 
cember 30,  1893.  The  plaintifif  rested  its  claim 
upon  the  fact  that  the  special  capital  was  im- 
paired at  the  time  of  the  renewal  on  December 
30,  1893,  ^^^  ^  ^^  sustained  the  plaintiff's 
contention  it  was  not  necessary  for  us  to  con- 
sider the  informality  of  the  certificate. 

The  rule  for  judgment  is  made  absolute. 

F.   B.    N. 


C.  P.  No.  3.  March,  1894,  706. 

Reitzel  v.  Haines  &  Co.    • 

Limited  parinershif^ — Act  of  18 j6 — Of  1887 — 
Special  partner — When  liable  as  general — 
Assumpsit — Capital — Impaired  and  dimin- 
ished, 

A  partnership  formed  under  the  Act  of  1836  is  a  lim- 
ited partnership,  whose  secured  rights  and  powers  and 
consequent  liabilities  are  all  set  out  with  minute  particu- 
larity in  the  Act 

A  false  statement  in  a  certificate  of  renewal  of  a  lim- 
ited partnership  does  not  give  cause  for  an  action  in  as- 
sumpsit 

Under  the  Act  a  falsehood  in  a  statement  of  original 
formation  of  a  limited  partnership  is  penalized  by  hold- 
ing the  special  partner  liable  as  a  general  partner ;  but 
there  is  no  imposition  of  this  penalty  for  a  false  state- 
ment in  a  certificate  of  renewal.  The  nth  section  of 
the  Act  imposes  the  penalty  only  where  the  **  manner  ** 
of  renewal  was  "  otherwise"  than  that  required  for  orig- 
inal formation. 

The  only  question  as  to  the  statement  in  the  certificate 
of  original  formation  is  whether  it  is  true  or  not ;  if  it  is 
not,  the  special  partners  are  liable  as  general  partners. 

The  capital  of  a  business  firm  comprises  the  money, 
merchandise,  and  other  valuable  things  which  the  firm 
has  subject  to  demands  of  business,  and  which  mav  be 
applied  to  the  payment  of  debts,  or  may  be  reached  by 
execution. 

FiNLETTBR,  P.  J.,  dissented. 

Sur  rule  for  judgment  for  want  of  sufficient 
affidavit  of  defence. 

This  was  an  action  upon  a  note  given  by  the 
defendants  to  the  plaintifif  and  accepted  by  the 
latter,  she  avers  iiv  her  statement,  "upon  the 
faith  of  a  statement  in  writing,  made  and  signed 
by  the  defendants,  under  date  of  the  30th  day 
of  December,  1893,"  in  which  defendants, 
who  were  about  to  renew  their  limited  partner- 
ship, averred  that  the  original  capital  remained 
unimpaired  and  undiminished.  The  plaintiff 
avers  that  this  was  false  in  fact. 

The  affidavit  of  defence  and  further  fi3u:ts  in 
the  case  will  be  found  in  the  opinions. 

John  C.  Bell  and  Joseph  L,  Caven,  for  the 
rule. 

George  Tucker  Bispham,  Charles  Biddle^  W. 
Rudolph  Smithy  Richard  C  McMuririe^  con- 
tra. 

July  9,  1894.  Gordon,  J.  The  Act  author- 
izing the  formation  of  limited  partnerships  par- 
ticularly specifies  the  things  to  be  done  in  order 
to  constitute  that  contractual  relationship. 
When  those  things  are  done  in  the  manner  and 
at  the  times  specified  by  the  Act  the  legal  con- 
tract called  a  "  limited  partnership  "  is  formed. 
It  camiot  be  formed  otherwise  than  in  the  man- 
ner prescribed  by  the  statute,  and  the  omission 
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of  any  prerequisite  makes  a  partial  conformity 
or  compliance  a  mere  nullity,  and  the  limited 
partnership  never  comes  into  existence.  When, 
however,  all  the  necessary  precedent  things 
have  been  done  conformably  to  law,  then,  in 
the  language  of  the  Act,  *'such  partnership 
shall  be  deemed  to  have  been  formed."  Hav- 
ing been  thus  called  into  lawful  being,  the  Act 
declares  that  it  shall  exist  ''upon  the  terms, 
with  the  rights  and  powers,  and  subject  to  the 
conditions  and  liabilities,  herein  prescribed." 

To  the  Act,  therefore,  we  must  look  for  every 
right,  privilege  or  immunity  claimed  by  the 
members  of  the  partnership  and  for  every  lia- 
bility sought  to  be  imposed  upon  them.  It  is 
unscientific  and  misleading  to  regard  a  partner- 
ship formed  under  the  Act  as  a  general  partner- 
ship with  conditional  immunities.  It  is  a  lim- 
ited partnership  with  secured  rights  and  powers, 
and  consequent  prescribed  liabilities,  and  these 
rights  and  powers  and  liabilities  are  all  set  out 
with  minute  particularity  in  the  Act. 

Having  this  fixed  standard  for  logical  inquiry 
before  us,  the  primary  question,  therefore,  in 
every  litigation  such  as  the  present  one,  is 
whether  the  limited  partnership  was  lawfully 
formed?  Were  the  things  necessary  for  its 
creation  done  in  conformity  to  the  statute  ? 

The  documents  submitted  by  both  the  plain - 
tififand  the  defendant  show  that  the  require- 
ments of  the  Act  of  Assembly  were  strictly 
complied  with,  and  that  the  limited  partner- 
ship was  formed  in  the  proper  manner  in  1891 
and  renewed  in  the  proper  manner  in  1892  and 
1893.  No  deviation  or  omission  in  any  matter 
of  form  or  manner  prescribdli  by  the  statute  is 
alleged  against  the  partnership  papers.  From 
these  papers  it  appears  that  the  original  contri- 
bution to  the  capital  of  the  firm  by  the  special 
partners  was  ^100,000  each,  half  in  money  and 
half  in  merchandise.  The  certificate  of  renewal 
simply  sets  out  the  terms  of  the  original  forma- 
tion, and  correctly  and  truthfully  sets  them  out, 
and,  in  addition,  states  that  the  contribution  to 
the  capital  made  at  first  by  the  special  partners 
''remains  unimpaired  and  undiminished  as 
their  contribution  to  the  present  renewal  and 
continuance  of  the  said  limited  partnership, 
being  in  merchandise,"  etc. 

The  plaintiflf  avers  that  this  latter  statement 
of  the  renewal  certificate  is  "false  in  fact," 
and  that,  at  the  time  it  was  made,  "the  entire 
capital  stock  of  the  special  partners  had  been 
consumed  and  lost  in  the  business,  ....  and 
that  at  that  time  the  said  firm  was  without  cap- 
ital and  was  insolvent,"  and  therefore  claims 
that  the  special  partners  are  liable  generally 
upon  the  firm's  engagement  held  by  the  plain- 
tiff. 

Accompanying  the  renewal  papers,  set  forth 


in  the  affidavit  of  defence,  there  is  the  appraise- 
ment of  the  capital  stock  of  the  firm,  made  by 
an  appraiser  appointed  by  the  Court  of  Com- 
mon Pleas  in  accordance  with  the  Act,  who 
certifies  that  the  merchandise  set  apart  as  the 
contribution  of  the  special  partners  is  worth 
over  1 200,000,  and  that  the  firm  has  other  mer- 
chandise, "cash"  and  good  accounts  more 
than  sufficient  to  pay  the  debts  of  the  firm. 
The  affidavit  of  defence,  which  sets  out  these 
facts,  avers  the  special  partners'  belief  in  the 
truth  of  this  appraisement  when  the  renewal 
was  effected.  The  affidavit  also  denies  the 
plaintiff's  allegation  of  the  insolvency  of  the 
firm  at  the  time  of  its  renewal. 

It  appears,  therefore,  that  the  cause  of  action 
set  up  by  the  plaintiff  is  the  alleged  folse  state- 
ment contained  in  the  certificate  of  renewal  of 
a  limited  partnership,  and  because  of  this  false 
statement,  it  is  sought  to  hold  the  special  part- 
ners liable  as  general  partners. 

If  we  turn  to  the  Act  of  Assembly  to  look 
for  the  imposition  of  this  liability  for  a  false 
statement  in  a  certificate  of  renewal,  we  shall 
look  in  vain.  The  nth  section  of  the  Act 
provides  that  the  renewal  may  be  brought  aboot 
"  in  the  manner  herein  required  for  the  original 
formation"  of  the  limited  partnership,  and 
that,  if  "otherwise"  renewed,  it  shall  be 
"deemed  a  general  partnership,"  but  it  does 
not  say  that  this  shall  be  the  consequence  of  a 
false  statement  in  the  papers  of  a  renewal  ef- 
fected in  the  proper  "manner."  The  argu- 
ment that  liability  as  general  partners,  provided 
in  a  former  part  of  the  Act  as  the  penalty  for 
falsehood  in  a  statement  of  original  formation, 
is  implied  for  falsehood  in  a  statement  of  re- 
newal, is  answered  by  the  fact  that  such  liabil- 
ity was  not  considered  by  the  Legislature  as  im- 
plied for  failure,  upon  a  renewal,  to  conform  to 
the  "manner"  of  original  formation,  otherwise 
they  would  not  have  specially  imposed  it.  This 
penalty  of  liability  as  general  partners  the  i  ith 
section  imposes  for  a  renewal,  "otherwise"  or 
not  in  the  "manner"  required  for  original  for- 
mation. In  the  present  case,  as  has  been  said, 
the  papers  show  that  this  "manner"  was  strict- 
ly followed.  The  fundamental  canons  of  legal 
construction  exclude  liability,  except  for  the 
causes  expressed  in  the  clause  upon  the  sub- 
ject. 

Haddock  v.  Grinnel,  109  Pa.  372,  has  been 
cited  as  sustaining  the  view  that  falsehood  in  a 
statement  of  renewal  makes  the  special  partner 
liable  as  a  general  partner.  In  our  judgment, 
it  sustains  the  position  we  have  taken  above,  for 
it  expressly  held  that,  as  the  statement  of  re- 
newal did  not  contain  the  same  particularity  of 
description  of  the  capital  contributed  as  is  re- 
quired in  an  original  formation,  therefore  it  did 
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not  conform  to  the  "manner"  prescribed  by 
the  statute^  and  hence  being  "otherwise"  re- 
newed, was  merely  a  general  partnership,  and 
not  a  limited  one  at  all.  That  is,  liability  was 
imposed  strictly  for  the  cause  expressly  set  out 
in  the  nth  section.  In  the  present  case,  as 
that  section  was  conformed  to,  its  penalty  does 
not  fall. 

We  do  not  think,  therefore,  that  the  plain- 
tiff's statement  shows  a  cause  of  action  in  as- 
sumpsit, and  had  it  been  demurred  to  upon 
this  ground  the  defendant  would  have  been  en- 
titled to  judgment.  The  plain tifif  may,  how- 
ever, not  be  without  his  remedy  for  any  dam- 
age he  may  have  sustained  by  reason  of  a  false 
representation  made  by  the  defendants,  but  the 
remedy  must  be  sought  in  another  form  of  ac- 
tion, where  both  the  allegations  of  the  plaintiff 
and  the  defence  would  be  dififerent  from  what 
they  are  here. 

The  question  here  decided  is.  a  new  one  in 
our  State,  but,  in  New  York,  upon  a  statute 
identical  with  ours,  the  ruling  was  in  an  -accord- 
ance with  the  view  we  have  taken :  Ropes  v,  Col- 
gate, 17  Abb.  N.  C.  149.  Though  the  decision 
is  a  technical  one,  yet  the  plain  tifif 's  case  is 
technical  also,  for  no  wilful  fraud  or  knowing 
misrepresentation  is  alleged,  and  the  plaintiff 
parted  with  his  money  before  the  alleged  false 
statement,  and  was  not  misled  by  it,  while  the 
afiBdavit  of  defence  fully  rebuts  any  presump- 
tion of  wilful  wrong,  or  profit  or  benefit  to  the 
special  partners. 

Another  question,  also  of  equal  importance 
and  equally  new  to  our  State,  is  raised  by  the 
present  case  as  it  is  now  before  us.  While  the 
plaintiff  avers  that  the  certificate  of  renewal  is 
false  in  fact  in  stating  that  the  capital  contrib- 
uted by  the  special  partners  is  unimpaired  and 
undiminished,  yet  there  is  further  set  out,  as  the 
basis  of  this  averment,  that  the  capital  had  been 
consumed  and  lost  in  the  business  of  the  part- 
nership, and  that  the  firm  was  in  fact  insolvent. 
That  is  to  say,  while  the  plaintiff  does  not 
deny  that  ^200,000  worth  of  merchandise  re- 
mained in  the  possession  of  the  firm,  as  stated 
in  the  certificate  of  renewal,  and  set  apart  in 
the  inventory  and  appraisement  as  the  contri- 
bution of  the  special  partners,  yet,  because  of 
the  debts  of  the  firm,  the  plaintiff  avers,  it  was 
insolvent,  and  therefore  its  capital  was  impaired 
and  diminished. 

But  is  this  the  meaning  of  the  words  "  im- 
paired and  diminished  "  as  applied  to  the  cap- 
ital of  a  business  firm?  If  it  is,  then  an  insol- 
vent firm  has  no  capital.  Surely  the  meaning 
of  the  word  ''capital"  is  entirely  different  from 
this,  and  is  perfectly  clear,  and  comprises  the 
money,  merchandise,  and  other  valuable  things 
which  a  firm  has  in  its  possession  subject  to  the 


demands  of  its  business,  and  which  may  be  ap- 
plied to  the  payments  of  its  debts  or  reached 
by  execution.  Is  capital  impaired  or  dimin- 
ished the  moment  a  debt  is  created  ?  If  so, 
there  could  be  no  renewal  of  a  limited  partner- 
ship without  liquidation.  Obviously  that  only 
is  an  impairment  or  diminution  of  the  things 
called  "capital"  which  reduces  their  quantity 
or  decreases  their  value.  If  a  firm  starts  with 
^200,000  capital,  and  contracts  debts  to  any 
amount,  its  capital  is,  nevertheless,  still  ^200,- 
000,  if  it  is  still  in  the  business  and  has  not 
been  withdrawn,  or  has  not  depreciated  in 
value.  It  still  stands  there,  liable  for  debts, 
capable  of  being  taken  in  execution,  and  a  sub- 
ject for  caption  by  a  rec€>iver  if  one  were  ap- 
pointed. To  deny  that  a  firm  has  capital  sim- 
ply because  it  has  debts,  is  to  deny  the  existence 
of  matter  and  the  evidence  of  the  senses. 

The  plaintiff's  statement  therefore  shows  that 
the  averment  of  falsehood  as  to  the  condition 
of  the  capital  on  renewal  is  a  conclusion  un- 
warranted by  the  facts  upon  which  it  is  based, 
and  unsound  in  law.  For  this  reason  likewise, 
then,  the  plaintiff's  statement  is  insufficient  to 
found  a  judgment  upon  against  the  defen- 
dants. 

The  case  of  Andrew  v.  Schott  not  only  does 
not  support  the  plaintiff's  contention,  but  is 
clearly  against  it.  While  a  number  of  questions 
entered  into  that  case,  and  were  decided 
against  the  special  partner,  yet  it  was  expressly 
decided  upon  the  ground  that  the  alleged  re- 
newal was  in  fact  the  formation  of  a  new  firm, 
and  not  a  continuance  of  the  old  one,  because 
of  the  lapse  of  ten  days  after  the  expiration  of 
the  first  partnership  before  the  second  was 
formed.  Therefore,  it  being  an  original  part- 
nership, and  not  a  renewal,  the  Court  held  that 
the  averment  that  the  special  partner  put  cer- 
tain ''cash"  in  the  new  firm  represented  by 
the  assets  of  the  old  one,  was  not  true,  and 
hence  the  liability  fixed  by  the  Act  for  false- 
hood in  a  statement  of  original  formation  fol- 
lowed, and  the  special  partner  was  liable  gen- 
erally. That  the  same  ruling  would  not  have 
been  made  had  the  Court  found  the  partnership 
to  be  a  renewal,  may  be  inferred  from  the  fol- 
lowing language  of  the  opinion:  "Was  the 
second  a  renewal  or  continuance  of  the  first 
partnership,  or  was  it  the  formation  of  a  new 
partnership?  This  may  be  material  in  its 
bearing  on  the  construction  of  the  nth  and 
1 2th  sections." 

The  two  questions  heretofore  considered  have 
no  reference  to  the  sufficiency  of  the  affidavit 
of  defence,  supposing  the  plaintiff's  statement 
to  present  a  good  cause  of  action,  except  so  far 
as  it  establishes  the  existence  in  the  possession 
of  the  firm  at  the  time  of  renewal  of  actual 
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merchandise  to  the  value  of  ^200,000.  In  view 
of  our  decision  upon  those  questions^  it  is  not 
practically  necessary  to  consider  the  other 
points  raised  by  the  affidavit.  A  brief  refer- 
ence to  them,  however,  is  probably  due  to 
the  very  able  and  learned  argument  of  coun- 
sel. 

As  to  the  proposition  that  the  sincerity  of  the 
special  partner's  belief  at  the  time  of  the  state- 
ment of  renewal,  is  a  good  defence  to  its  fals- 
ity, it  may  be  said  that  if  the  plaintiff's  con- 
tention is  sound  that  the  statement  of  renewal 
is  in  this  respect  to  be  treated  under  the  Act 
exactly  like  a  statement  upon  original  forma- 
tion, then  it  makes  no  difference  what  the  belief 
of  the  parties  was.  The  only  question  then 
would  be  whether  the  statement  was  true  or 
not.  If,  in  a  statement  of  original  formation, 
the  parties  would  be  liable  if  it  was  falsely 
stated  that  1 200, 000  was  contributed  to  the 
capital,  and  the  same  rule  holds  as  to  a  renewal 
certificate,  then  they  would  be  liable  without 
regard  to  their  "belief,"  if  they  stated  in  such 
a  paper  that  the  1 200, 000  was  still  in  existence 
and  unimpaired,  when  in  fact  it  was  not  so. 

The  question  whether  the  plain tifif's  claim  is 
an  old  debt  or  another  contract  in  the  nature  of 
a  novation,  is  a  narrow  one.  The  plaintiff  sues 
upon  a  due  bill  payable  on  demand,  with  inter- 
est, which  was  given  in  return  for  the  surrender 
of  a  matured  note  which  was  given  by  the  firm 
before  the  renewal  in  1893.  There  would  be  no 
question  that  this  was  in  the  nature  of  a  nova- 
tion but  for  the  character  of  the  paper  given 
for  the  surrendered  note.  The  plaintiff  in  tak- 
ing it  received  nothing  less  than  he  surrendered, 
and  the  defendants  got  nothing  more  than  they 
gave.  The  surrendered  note,  it  is  true,  was 
matured,  and  therefore  might  have  been  sued 
upon.  But  the  demand  bill  was  also  presently 
due,  and  might  have  been  forthwith  sued  upon. 
Suit  would  have  been  demand.  These  facts, 
therefore,  may  distinguish  the  present  case  from 
those  covered  by  the  decisions  upon  the  point 
of  law  raised,  and  make  it  an  interesting  ques- 
tion whether  the  due  bill  was  anything  more 
than  an  acknowledgment  of  the  old  indebted- 
ness and  a  promise  to  pay  it  when  demanded. 

The  rule  for  judgment  is  discharged. 

Eo  die.  FiNLETTER,  P.  J.,  dissenting.  It 
has  been  contended  that  the  proper  form  of  ac- 
tion is  in  deceit;  that  the  defendants  should 
have  been  impleaded  as  general  partners,  and 
that  the  statement  does  not  show  their  liabil- 
ity. 

In  all  similar  cases  under  the  Act,  the  pro- 
ceedings were  in  assumpsit.  Whatever  may 
have  been  the  procedure  before,  the  Act  of 
1887  requires  the  plaintiff  to  state  his  case  fully, 


and  the  defendant  in^like]  manner  to  make^de- 
fence. 

It  was  proper,  therefore,  for  the  plaintifi*to 
make  averments  which  imposed  liability  upon 
the  defendants.  As  the  statement  showed  the 
partnership  to  be  a  limited  one,  it  was  neces- 
sary to  state  such  facts  as  made  them  liable. 

It  is  evident  from  the  affidavits  and  the  ap- 
praisement that  merchandise  of  the  value  of 
1 200, 000,  was  set  apart  from  the  general  stock 
of  merchandise  of  the  old  firm,  as  the  property 
of  the  partners,  Whitaker  and  Bacon.  It  no- 
where appears  that  they  contributed  any  mer- 
chandise, of  which  they  were  exclusively  the 
owners,  when  the  renewals  occurred. 

The  Act  of  Assembly  relating  to  limited  part- 
nership has  been  several  times  considered  by 
the  Supreme  Court.  The  conclusions  arrived 
at  are  that  the  requirements  of  the  Act  must  be 
followed  as  well  in  renewals  as  in  original  ap- 
plications ;  that  for  the  information  and  protec- 
tion of  creditors,  the  statements  must  be  sub- 
stantiaHy  true,  and  if  they  are  not,  the  special 
partners  shall  be  liable  as  general  partners. 

Judge  Paxson,  in  Haddock  v.  Grinnel,  109 
Pa.  382,  sums  up  the  purpose  of  the  Act  and 
the  tenor  of  the  decisions  as  follows  x  "  Was 
this  renewal  a  substantial  compliance  with  the 
foregoing  provisions  of  the  Act  of  1836?  In 
considering  this  question  he  must  bear  in  mind 
that  while  the  Act  was  not  intended  to  trip  up 
those  who  have  substantially  and  in  good  £suth 
complied  with  its  terms,  yet,  inasmuch  as  it 
confers  the  privilege  of  embarking  in  business 
as  a  special  partner  without  liability  beyond  the 
capital  employed  or  put  in  by  him,  this  Comt 
has  uniformly  held  parties  to  a  strict  compli- 
ance with  all  the  essentials  of  the  law,  all  onr 
decisions  from  Andrew  ».  Schott,  are  consistent 
upon  this  point." 

"The  Act  of  1836  was  intended  to  furnish  in- 
formation  to  creditors The  creditors 

are  entitled  to  know  when  the  partnership  is  re- 
newed, whether  the  special  capital  is  a  reality 
or  a  myth ;  whether  it  is  in  a  shape  to  respond 
to  their  claims.  It  may  never  have  been  drawn 
out  by  the  special  partner ;  the  affidavit  may 
truly  say  it  remains  in  the  common  stock  of  the 
firm,  yet  it  may  be  in  such  shape  as  to  be  of  no 
more  value  to  creditors  than  if  drawn  out  by 
the  special  partner." 

"  It  rthe  Act)  provides,  as  before  stated,  that 
an  affiaavit  of  the  general  partner  'shall  be 
made  and  filed,  and  notice  given  in  the  manner 
herein  required  for  its  original  formation.'  This 
evidently  means  that  the  affidavit  shall  give  as 
full  information  upon  the  renewal  as  upon  the 
original  formation  of  the  limited  partnership. 
A  mere  formal  affidavit,  setting  forth  the  re- 
newal only,  would  not  give  creditors  any  vala- 
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able  information  as  to  the  condition  of  the  firm, 
and  the  object  of  the  Act  was  to  provide  this 
notice.  When  a  special  partnership  is  renewed 
or  continued,  it  must  be  in  the  same  condition, 
so  far  as  the  special  capital  is  concerned,  as 
when  it  was  originally  formed.  Such  capital 
must  be  unimpaired ;  it  must  be  in  such  condi- 
tion as  to  be  available  for  creditors,  and  it  is 
the  duty  of  the  general  partner  to  furnish  this 
information  in  his  affidavit.  If  this  duty  is 
neglected  the  partnership  becomes  general,  and 
the  special  partner  has  no  immunity." 

The  plaintiff  avers  that  fabe  statements  were 
made  in  relation  to  the  capital  of  the  special 
partners.  It  is  evident  that  there  can  be  no 
more  substantial  matter  in  a  limited  partner- 
ship than  the  capital  of  the  special  partners.  It 
is  that  which  gives  confidence  and  credit  so  far 
as  they  are  concerned.  The  plaintiff  is  t])ere- 
fore  entitled  to  judgment  unless  the  defendants 
deny  the  statements,  or  show  that  they  are  not 
required  to  make  denial. 

It  will  be  observed  that  the  affidavits  do  not 
in  express  terms  deny  the  statement  of  falseness 
upon  which  the  plaintiff's  claim  is  founded. 
Tliey  are  as  follows : 

1.  That  Richard  Wood,  one  of  the  general 
partners,  in  his  affidavit,  deposed  that  the  capi- 
tal which  had  been  contributed  by  the  special 
partners  remained  in  the  limited  partnership, 
wholly  unimpaired  and  undiminished,  in  the 
shape  of  merchandise. 

2.  That  the  appraisement  valued  that  mer- 
chandise at  1 200,000. 

3.  That  at  the  date  of  the  renewal  the  defen- 
dants believed  the  statement  of  renewal  and  the 
affidavit  of  the  general  partners  were  true. 

In  addition  it  was  contended  in  argument 
that  the  special  partners  are  not  liable  for  false 
statements  unless  they  know  them  to  be  false. 

The  affidavit  of  the  general  partner  cannot 
relieve  the  special  partners  from  the  responsi- 
bilities and  liabilities  imposed  by  the  Act,  if 
facts  stated  therein  are  false.  It  was  their  duty 
to  know,  and  to  see  that  the  affidavit  was  true. 
If  all  the  partners  had  made  a  like  statement  or 
affidavit,  it  could  not  make  that  true  which  was 
false. 

The  appraisement  does  not  relieve  the  special 
partners  from  the  duty  of  knowing  the  value  of 
the  merchandise  appraised,  and  whence  it  came. 
The  appraisement  is  for  the  protection  of  the 
public,  and  not  to  relieve  the  partners  from 
their  duties. 

If  ever  belief  can  be  protection  it  must  be 
based  upon  examination,  and  be  effective 
only  when  proper  care  would  not  bring  knowl- 
edge. 

Beside,  belief  cannot  give  the  information 
which  the  Act  requires  for  the  protection  of  the 


creditors,  and  there  is  no  method  of  testing 
belief.  Statements  of  facts  can  be  inquired 
into. 

There  is  no  evidence  that  the  defendants 
made  any  effort  to  ascertain  the  condition  of  the 
partnership  or  the  correctness  of  the  appraise- 
ment, or  the  truthfulness  of  the  affidavit  of  Mr. 
Brown.  How  could  they,  then,  have  any  be- 
lief at  all  about  the  matter  ?  They  may  have 
had  confidence  or  faith,  the  evidence  of  things 
not  seen,  they  could  not  have  belief.  Belief  m 
existing  things  is  the  offspring  of  some  knowl- 
edge of  those  things.  When  Peter  said,  *'Lord, 
I  believe,"  he  had  abundant  knowledge  of 
things  seen  and  known  of  all  men. 

When  the  partnership  was  formed  in  1891, 
the  money  and  merchandise  contributed  by  the 
special  partners  became  the  assets  of  the  com- 
pany, and  were  subject  to  its  liabilities.  No 
part  of  that  money  or  that  merchandise  re- 
mained the  individual  property  of  the  special 
partners. 

If,  therefore,  the  merchandise  appraised  was 
partly  that  which  they  had  contributed  upon 
the  formation  of  the  partnership,  and  partly 
that  which  was  purchased  by  the  cash  which 
they  had  contributed,  it  could  not  be  appraised 
as  their  merchandise,  as  it  was  the  property  of 
the  firm. 

The  appraisement,  which  avers  that  the  mer- 
chandise was  the  property  of  the  special  part- 
ners, is  therefore  false,  and  the  averment  that 
they  contributed  |  too,  000  in  merchandise  is 
false. 

They  contributed  nothing  but  their  interest 
in  the  assets  of  the  firm,  subject  to  the  liabili- 
ties of  the  firm. 

The  intention  of  the  Act  of  Assembly  is  that, 
upon  a  renewal,  the  cash  and  the  merchandise 
to  be  contributed  by  the  special  partners  shall 
be  their  individual  property ;  and,  if  there  be 
no  liquidation,  shall  be  additional  to  that  which 
is  in  the  old  firm. 

The  duty  of  the  appraiser  is  to  appraise  such 
property,  and  no  part  of  his  duty  to  report 
the  condition  or  solvency  of  the  co-partner- 
ship. 

In  Andrews  v.  Schott,  10  Pa.  47,  it  was  held, 
that  ''all  the  assets  of  the  first  firm  are  pledged 
for  the  debts  of  that  firm,  and  whether  it  may 
be  sufficient  for  that  purpose  it  is  impossible  to 
ascertain  until  an  account  be  taken.  In  the 
case  in  hand,  instead  of  part,  nothing  was  paid 
to  the  second  firm,  inasmuch  as  the  first  pay- 
ment was  liable  for  the  debts  of  the  first  part- 
nership." 

The  case  has  been  presented  on  both  sides 
with  great  ability  and  industry,  and  I  would  be 
glad  to  consider  in  detail  the  arguments  of 
cotmsel  for  the  defendants.  They  are,  how- 
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ever,  mostly  in  contravention  of  the  decisions 
of  this  Court  and  the  decisions  of  the  Supreme 
Court,  and,  in  many  respects,  based  upon  New 
York  decisions. 

Whilst  it  would  give  us  pleasure  to  reverse  our 
own  decisions,  when  we  are  satisfied  that  we 
have  erred,  it  is  not  our  duty  to  be  convinced 
that  the  decisions  of  the  Supreme  Court  are  er- 
Toneotis.  In  that  tribunal  alone  may  their  de- 
cisions be  questioned  and  reversed. 

Much  of  the  argument  of  counsel  for  the  de- 
fendants has  been  based  upon  the  idea  that  a 
renewal  is  a  continuation  merely  of  the  old 
partnership,  and  subject  to  all  the  incidents  of 
that  partnership.  The  language  of  the  Act 
and  some  of  the  decisions  would  seem  to  war- 
rant this  contention.  It  is  obvious,  however, 
that,  for  all  practical  purposes,  the  renewal  is 
the  formation  of  a  new  partnership.  The  old 
one  expires  by  limitation  of  the  term,  and  the 
assets  are  for  the  claims  of  creditors,  and,  when 
those  claims  are  satisfied,  for  distribution 
among  the  partners. 

It  was  contended  by  counsel  for  defendants, 
*'  that  the  main  question  is  this :  Are  the  alle- 
gations in  the  statement  warranties  or  represen- 
tations? If  the  former,  the  special  partners  are 
responsible  for  any  warranties  or  mistaken  aver- 
ments, however  thoroughly  and  on  what  ground 
they  believed  it.  If  the  latter,  there  can  be  no 
responsibility  unless  the  allegation  was  known 
to  be  false  by  the  special  partner." 

It  is  not  easy  to  see  how  this  refinement,  for 
the  first  time  made,  can  have  application  to  the 
facts  and  law  of  this  case.  The  Act  of  Assem- 
bly requires  certain  things  to  be  done,  which, 
if  not  done,  the  special  partners  become  liable 
as  general  partners.  Whether  these  things  be 
called  warranties  or  representations  can  be  of 
little  importance. 

It  was  said  that  a  warranty  was  a  thing  to  be 
done  to  secure  a  right.  The  Act  in  express 
terms  declares  that,  before  a  limited  partner- 
ship can  have  existence,  certain  facts  shall  be 
stated  truly.  These  statements  come  within 
the  definition  furnished  by  counsel  for  the  de- 
fendants, and  are  warranties ;  and,  as  has  been 
admitted,  if  not  true  substantially,  the  defen- 
dants are  liable  as  general  partners. 

If  liability  arises  from  a  false  statement,  that 
is,  a  statement  which  is  not  true,  it  is  none  the 
less  false,  because  the  special  partner  believed 
it  to  be  true,  or  could  not  know  that  it  was 
folse. 

The  very  able  and  well  considered  opinion  of 
Judge  Jenkins  is  conclusive  upon  the  questions 
involved  in  this  controversy.  I  have  only 
gleaned  where  he  has  reaped,  but  I  adopi  his 
whole  argument. 

I  have  come  to  the  conclusion  that  the  plain- 


tiff's statement  shows  a  good  cause  of  action, 
and  that  the  affidavits  of  defence  are  insufficient, 
and  that  the  rule  for  judgment  should  be  made 
absolute.  f.  b.  n. 


C.  P.  No.  4.  November  3, 1894. 

Comfort  V.  Everhardt. 

Zim  trees — IfyuncHon  to  restrain  destruction  <f. 

An  injunction  will  issue  to  restrain  the  destruction  of 
a  tree  growing  in  a  rural  or  suburban  locality,  on  Ae  line 
between  two  adjoining  properties,  at  the  instance  of  one 
of  the  owners. 

Sur  motion  to  dissolve  special  injunction. 
A  bill  in  equity  having  been  fUed  by  Ezn 
Comfort  against  George  W.  Everhardt  to  re- 
strain the  defendant  from  destroying  a  tree 
growing  on  the  line  of  their  joint  properties,  a 
preliminary  injunction  was  issued,  whereupon 
this  motion  was  made. 
The  facts  of  the  case  are  as  follows : — 
The  plain tifif  is  the  owner  of  No.  2111  Tiogi 
street,  Philadelphia,  a  rural  or  suburban  lo- 
cality, and  the  defendant  is  the  owner  of 
No.  2109,  the  adjoining  property.  On  the 
boundary  line  between  their  properties  and 
on  the  pavement  line  thereof  is  a  maple  tree, 
the  trunk  of  which  is  about  fourteen  inchei 
in  diameter  and  about  one-third  of  which  is  on 
the  property  of  the  defendant.  The  tree  has  a 
large  top  and  furnishes  shade  for  both  of  these 
properties.  The  defendant  desires  to  build  a 
stone  coping  about  fifteen  inches  high  in  front 
of  his  property  on  Tioga  street,  and  to  build 
the  same  to  the  line  between  his  property  and 
that  of  the  plaintiff,  and  threatened  to  cut  down 
this  tree. 

The  Court  granted  a  special  injunction  r^ 
straining  such  destruction. 

Francis  Shunk  Brown^  for  plaintiff. 
A  tree  standing  upon  the  line  between  ad- 
joining owners  so  that  the  line  passes  throogh 
it  is  the  common  property  of  both  parties. 
Tyler  on  Boundaries,  page  322. 
Masters  v.  Polly,  2  Rolle,  141. 
Holder  v,  Coates,  i  Moody's  Walk.  112. 
Lyman  v.  Hale,  11  Conn.  177. 
Skinner  v.  Wilder,  38  Vt  115. 
Dubois  V.  Beaver,  25  N.  Y.  123. 
GrifBn  z/.  Bixby,  12  Id.  454. 
Hoffman  v,  Armstrong,  46  Barb.  337. 
Waterman  v.  Soper,  i  Ld.  Raymond,  737. 
Relyea  v,  Beaver,  34  N.  Y.  547. 
Obert  V,  Obert,  5  N.  J.  Eq.  397. 

Charles  Z.  Lockwood,  for  defendant. 
Eo  die.    Thayer,  P.  J.    Motion  refused. 


G.  H.S. 
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Vol.  XXXV.]    FRIDA  K,  DEC.  21, 1894.    [No.  15. 

g)tt3prenie  €ourt. 

Jaii.,*94,430.  May  9,  1894. 

Smith  V.  Rishel,  Adm'r. 

Evidence — Competency  of  witness — Act  of  May 
23,  1887,  Sec.  5,  clause  "^.'* 

Where  a  levy  has  been  made  upon  personal  property 
and  the  property  is  claimed  by  a  third  party,  and  a 
feigned  issue  framed  between  the  claimant  and  the  plain- 
tiff in  the  execution  and  the  plaintiff  in  the  execution  dies 
and  his  administrator  is  substituted  on  the  record,  the 
claimant  (plaintiff  in  the  feigned  issue)  is  incompetent 
under  the  Act  of  May  23, 1887,  «ec.  5,  clause  "e,"  P.  L. 
159,  because  he  is  a  surviving  or  remaining  party  to  a 
thing  or  contract  in  action  whose  interest  is  adverse  to 
the  right  of  the  deceased  party. 

The  defendant  in  the  execution,  however,  who  is  not  a 
party  to  the  feigned  issue,  is  not  incompetent  unless  it 
appears  that  bis  interest  is  adverse  to  the  right  of  the  de- 
ceased. There  is  nothing  in  the  relation  of  the  parties 
to  show  that  his  interest  is  of  that  character. 

Appeal  of  Mary  E.  Smith,  plaintiflf,  in  a 
feigned  issue  to  try  the  title  to  personal  property 
levied  upon  as  the  property  of  B.  F.  Grouse, 
under  an  execution  in  favor  of  E.  R.  Greegor. 
E.  R.  Greegor  having  died,  her  administrator, 
Charles  R.  Rishel,  was  made  defendant  in  the 
feigned  issue.  The  appeal  was  from  a  judgment 
of  the  Common  Pleas  of  Snyder  Gounty,  on  a 
verdict  entered  for  defendant  by  direction  of  the 
Court. 

At  the  trial  before  McGlure,  P.  J.,  it  ap- 
peared that  the  issue  was  to  determine  the  title 
to  the  personalty  levied  upon,  the  plaintiff  in 
the  issue  alleging  that  prior  to  the  execution  she 
had  purchased  the  property  in  dispute  from  the 
defendant  in  the  execution,  B.  F.  Grouse.  In 
support  of  her  claim  plaintiff  offered  the  testi- 
mony of  B.  F.  Grouse,  which  was  rejected  by 
the  Court.  (First  assignment  of  error.)  She 
then  offered  her  own  testimony  which  was  also 
rejected.  (Second  assignment  of  error.)  The 
jury  were  instructed  that,  as  there  was  no  com- 
petent evidence  in  support  of  the  claim  of  the 
plaintifif,  their  verdict  should  be  for  the  defend- 
ant. 

Verdict  for  defendant  and  judgment  thereon. 
Plaintiff  appealed,  assigning  errors  as  above. 

/.  C.  Bucket^  (A.  A.  Leiser  with  him),  for 
appellant. 


A.  W.  Potter,  ^Charles  P.  Ulrich  with  him), 
for  appellee. 

October  i,  1894.  Fell,  J.  The  issue  in 
this  case  was  to  determine  the  ownership  of  per- 
sonal property  levied  upon  by  the  sheriff.  The 
plaintiff  in  the  execution  died  after  the  levy  was 
made,  and  her  administrator  was  substituted  on 
the  record  as  defendant  in  the  interpleader.  The 
plaintiff  in  the  interpleader  claimed  title  by  pur- 
chase from  B.  F.  Grouse,  the  defendant  in  the 
execution  ;  and  at  the  trial  he  was  called  as  a 
witness  to  testify  that  he  had  sold  the  property 
in  question  to  her  before  the  levy.  Her  testi- 
mony was  offered  for  the  same  purpose.  Both 
witnesses  were  objected  to  as  incompetent,  and 
the  objections  sustained  ;  and  a  peremptory  in- 
struction was  given  to  the  jury  to  find  for  the 
defendant. 

The  objection  to  the  competency  of  the  plain- 
tiff  as  a  witness  was  well  founded.  She  was  a 
surviving  or  remaining  party  to  the  thing  or 
contract  in  action,  and  a  person  whose  interest 
was  adverse  to  the  right  of  the  deceased  party, 
and  came  within  the  excluding  clause  \e)  of 
Sec.  5,  of  the  Act  of  May,  1887. 

We  see,  however,  no  suflScient  reason  for  the 
exclusion  of  B.  F.  Grouse.  He  was  not  a  party 
to  the  action,  nor  does  it  appear  that  he  was  a 
person  whose  interest  was  adverse  to  the  right 
of  the  deceased.  It  is  only  on  the  latter  ground 
that  he  could  be  objected  to. 

It  is  urged  that  he  was  interested  adversely  to 
the  defendant  to  maintain  the  title  to  the  prop- 
erty which  he  had  sold  to  the  plaintiff,  and 
which  he  had  impliedly  warranted.  It  must  be 
remembered,  however,  that  his  original  title  was 
not  in  question,  and  it  was  to  that  only  that  there 
was  an  implied  warranty  under  which  he  might 
be  liable  to  the  vendee.  He  was  called  to  tes- 
tify that  he  had  sold  to  the  claimant  the  property 
levied  on.  Whether  there  had  been  a  sale  to 
her  was  the  real  question  in  controversy.  If 
the  sale  was  made  in  good  faith  it  might  fail  for 
want  of  proper  delivery ;  if  it  was  made  in  bad 
faith  it  was  invalid  as  intended  to  defraud  credi- 
tors. In  either  event  his  title  had  passed,  and 
in  neither  would  any  liability  to  the  vendee  rest 
upon  him.  Having  delivered  possession  he 
would  not  be  responsible  if  the  delivery  did  not 
meet  the  requirements  of  the  law,  and  if  there 
was  fraud  the  vendee  was  a  party  to  it.  The 
contention  of  each  party  was  founded  upon  his 
title  and  no  question  of  its  validity  arose.  He 
then  had  no  pecuniary  interest  in  maintaining 
the  plaintiffs  title  to  the  goods,  and  his  interest 
would  seem  to  be  with  the  defendant  to  have 
them  sold  and  his  debts  thus  paid. 

Wfc  arc  not  aware  that  the  question  before  us 
has  been  raised  in  this  Court  since  the  first  legis- 
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lation  enlarging  the  competency  of  witnesses, 
but  it  had  previously  been  decided  in  favor  of 
admitting  such  testimony  in  Babb  v,  Clemson, 
12  S.  &  R.  328,  and  in  AUentown  Bank  z^. 
Beck,  49  Pa.  394,  on  the  ground  that  the  wit- 
ness had  no  disqualifying  interest  in  the  contro- 
•versy. 

The  first  assignment  of  error  is  sustained,  and 
the  judgment  is  reversed  with  a  venire  facias  de 
novo. 

J.  D.  B.,  jr. 

[See  Kuhn's  Estate,  an/g,  p.  155.] 
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October  3,  1893- 

of  Hartman  v.  Sharp- 
neck. 


Mortgages — Sale  of  a  moiety  of  mortgaged  pre- 
mises and  subsequent  release  by  mortgagee  of 
balance  of  premises — Effect  of. 

A  sale  by  a  mortgagor  of  a  moiety  of  the  mortgaged 
premises  and  the  receipt  of  the  purchase  money  for  the 
same  by  him,  casts  the  burden  of  the  mortgage  debt  on 
the  remaining  part  when  that  is  sufficient  to  pay  the  en- 
cumbrance. 

Where  a  mortgagee,  with  a  knowledge  of  the  fact  that 
a  portion  of  the  mortgaged  premises  has  been  bought  and 
paid  for  by  a  third  person,  subsequently  releases  from  the 
lien  of  the  mortgage  the  remaining  part,  which  was  of 
sufficient  value  to  have  satisfied  the  debt,  such  release 
will  operate  as  a  discharge  of  the  lien  of  the  mortgage 
against  the  land  bought  by  the  third  person. 

Knowledge  in  fact  of  the  position  of  a  purchaser  of 
land  bound  by  the  mortgage  is  enough,  however  acquired, 
to  aflfect  the  mortgagee. 

Appeal  of  Levi  A.  Sharpneck  from  the  judg- 
ment of  the  Common  Pleas  of  Greene  County, 
in  an  action  of  scire  facias  sur  mortgage  by 
Rachel  H.  Turner,  for  use  of  William  Hartman. 

On  the  trial  before  Ingiiram,  J.,  it  appeared 
that  Elias  A.  Flenniken,  James  D.  Flenniken 
and  William  F.  Flenniken  had,  in  1863,  inher- 
ited from  their  father,  three  hundred  and  sixty- 
six  acres  of  land  in  Greene  County.  On  April 
10,  1863,  they  mortgaged  the  same  for  1 1,400 
to  Rachel  H.  Turner. 

In  1864,  Rachel  H.  Turner's  executor  released 
from  the  lien  of  this  mortgage  45  acres,  which 
the  Flennikens  had  sold  to  Wright. 

In  1869,  the  Flennikens  sold  91  acres  of  this 
land  to  Moffett,  who  subsequently  sold  the  same 
to  Levi  A.  Sharpneck. 

On  April  7,  1887,  the  executor  of  Rachel  H. 
Turner  assigned  the  mortgage  to  William  Hart- 
man, who,  in  May  of  the  same  year  released  to 
James  D.  Flenniken  the  lien  of  the  mortgage  as 
to  139  acres,  and  on  August  7,  of  the  same  year, 


he  released  to  John  Crago,  who  owned  the  bal- 
ance of  the  property,  thus  leaving  only  the  tract 
belonging  to  Sharpneck  that  was  not  released. 
A  scire  facias  was  issued  on  the  mortgage  on 
March  12,  189 1,  and  was  served  upon  Elias 
Flenniken  and  James  D.  Flenniken,  mortgagors, 
and  Levi  A.  Sharpneck,  as  terre  tenant. 

The  plaintiff  offered  to  prove  by  endorsements 
on  the  mortgage  and  other  evidence  that  the 
same  had  not  been  paid  and  that  there  was  a 
balance  due  on  the  same  of  I609  with  interest 
from  January  i,  1887.  Objected  to  as  incompet- 
ent to  remove  the  presumption  of  payment,  there 
being  no  offer  to  show  that  Sharpneck  made  any 
payments  or  knew  of  any  being  made.  Objec- 
tion overruled.     (First  assignment  of  error.) 

The  plaintiff  further  offered  in  evidence  the 
deposition  of  D.  K.  Turner,  the  executor  of  mort- 
gagee, to  show  that  mortgage  was  unpaid.  Ob- 
jected to.  Objection  overruled.  (Second  as- 
signment of  error.) 

Defendant  offered  to  show  that  he  had 
bought  his  91  acres  and  paid  full  value  for  same, 
had  taken  possession  of  the  premises ;  that  he 
never  had  any  knowledge  of  the  existence  of  the 
mortgage;  that  he  never  made  payments  on  ac- 
count of  it  or  knew  that  such  payments  had 
been  made;  to  be  followed  by  proof  that  the 
land  released  by  the  assignee  of  the  mortgage  in 
1887,  was  of  more  than  sufficient  value  to  have 
paid  the  mortgage  debt.  Objected  to.  Objection 
sustained.     (Third  assignment  of  error.) 

The  defendant  further  offered  in  evidence  the 
records  showing  the  releases.  Objected  to.  Ob- 
jections sustained.  (Fourth  and  fifth  assignments 
of  error.) 

Plaintiff  requested  the  Court  to  charge  the  jury 
as  follows : 

I.  Under  all  the  evidence  in  the  case  the 
verdict  of  the  jury  should  be  in  favor  of  the 
plaintiff  and  against  the  defendant,  terre  tenant, 
Levi  Sharpneck  for  the  amount  of  plaintiff*s 
claim,  debt  and  interest  to  date. 

Answer,  Affirmed.  This  point  is  correct  and 
is  affirmed,  provided  you  find  from  the  evidence 
that  the  mortgage  has  not  been  paid,  or  in  other 
words  that  the  presumption  of  payment,  pre-  ^ 
sumption  by  the  lapse  of  time,  has  been  rebutted 
by  testimony  of  the  plaintiff;  and  if  you  further 
find  the  fact  that  William  Hartman,  plaintiff,  had 
not  actualnoticeof  the  purchase  by  Levi  A.  Sharp- 
neck of  the  land  or  by  Richard  Moffett  in  the 
first  instance  and  Levi  A.  Sharpneck  afterwards 
at  the  time  when  the  defendant  claims  he  be- 
came the  purchaser.  With  that  qualification  the 
point  is  correct  and  affirmed.  (Eighth  assign- 
ment of  error.) 

Defendant  requested  the  Court  to  charge,  v^ 
ter  oHa^  as  follows : 

3.  The  presumption  of  payment  having  arisen 


Digitized  by 


i^oogle 


WEEKLY  NOTES  OF  CASES. 


367 


against  the  mortgagee,  the  receipts  to  the  mort- 
gagors, offered  in  evidence  by  the  plaintiff  for 
the  purpose  of  removing  such  presumption  are  of 
no  avail  against  a  purchaser  of  a  portion  of  the 
mortgaged  premises,  the  plaintiff  not  having 
shown  nor  offered  to  show  that  any  of  such  pay- 
ments were  made  by  said  purchaser,  nor  with 
his  knowledge  or  consent. 

Answer,  Refused.  (Sixth  assignment  of  error.) 

4.  As  against  a  purchaser  of  a  portion  of  the 
mortgaged  property,  the  evidence  of  the  plain- 
tiff as  to  payments  having  been  made  on  said 
mortgage  for  the  purpose  of  removing  the  pre- 
sumption of  payment  are  a  nullity,  if  the  jury  be- 
lieves that  said  mortgage  has  been  given  and 
collectable  for  a  period  of  about  30  years  before 
the  bringing  of  this  suit. 

Answer.  Refused.  (Seventh  assignment  of 
error.) 

The  Court  charged  the  jury,  inter  alia^  as  fol- 
lows : 

"The  position  of  the  defendant  is  that  he  is  re- 
lieved or  released  from  any  further  lien  of  this 
mortgage  by  having  been  in  possession  under  the 
claim  of  ownership  or  as  owner  of  the  tract  of 
land  long  prior  to  the  release  to  James  D.  Flen- 
niken  and  William  F.  Flenniken  of  sufficient 
amount  to  pay  the  part  of  the  mortgage  unpaid 
at  that  time.  We  instruct  you  that  it  was  the 
duty  of  the  defendant,  if  he  was  the  owner  at 
that  time  to  notify  the  holder  of  the  mortgage 
of  the  fact  of  his  ownership,  and  of  the  further 
fact  that  he  expected  or  required  the  holder  of 
the  mortgage  to  make  the  balance  of  his  money 
remaining  in  the  hands  of  the  mortgagors.  If 
he  failed  to  give  such  notice  to  the  holder  of  the 
mortgage,  the  holder  of  the  mortgage  would  not 
be  affected  by  reason  of  it  and  could  release  the 
lien  from  the  balance  of  the  land  if  he  saw  fit  to 
do  so,  and  would  still  be  entitled  to  collect  the 
amount  of  the  mortgage  unpaid  from  the  part  of 
the  land  not  released."  (Ninth  assignment  of 
error.) 

Veniict  for  plaintiff  for  ^829.45  and  judgment 
thereon. 

Defendant  appealed,  assigning  for  error  the 
rulings  on  the  evidence,  the  answers  to  the  points 
and  the  portion  of  the  charge  as  above  noted. 

R.  F.  Downey,  for  appellant,  cited  on  the 
question  of  presumption  of  payment — 

Peters*  Appeal,  106  Pa.  343. 

Foulke  V,  Brown,  2  Watts,  209. 

City  v.  Comt)er,  15  Wskklv  Notes,  502. 

Cremen'  Estate,  5  W.  &  S.  331. 

Lash  V,  Von  Neida,  109  Pa.  211. 

Runner's  Appeal,  121  Id.  649. 

Shaffer  V.  Shaffer,  41  Id.  51. 

The  release  by  the  mortgagee  of  lands  19 
years  af^er  defendant's  purchase  discharged  his 
land  from  the  lien  of  the  mortgage. 


Lowry  v.  McKinney,  68  Pa.  294. 
Martin's  App.,  97  Id.  8$. 
Homing's  Exe'rs*  App.,  90  Id.  391. 
Paxton  V,  Harrier,  II  Id.  312. 

James  E,  Sayers,  for  appellee. 
We  had  the  right  to  show  non-payment  to  re- 
but the  presumption,  and  the  evidence  to  show  it 
was  competent. 

There  was  no  actual  notice  of  Sharpneck's 
title  to  the  plaintiff,  it  was  the  duty  of  the  former 
to  give  notice  to  the  mortgagee  that  he  should 
look  to  the  balance. 

McUvaine  v.  Mutual  Ins.  Co.,  93  Pa,  30. 
Taylors's  Exe'rs  v.  Maris,  5  Rawle,  51. 
Schrack  v,  Shriner,  100  Pa.  456. 
Mark  v.  Speck,  133  Id.  29. 

October  29,  1894.  Williams,  J.  The  im- 
portant facts  in  this  case  are  not  in  controversy. 
Three  brothers,  viz:  Elias  A.,  James  D.  and  Wil- 
liam F.  Flenniken,  became  the  owners  by  inher- 
itance, at  some  time  prior  to  April,  1863,  of  a 
tract  of  land  containing  three  hundred  and  sixty- 
six  acres. 

•  They  mortgaged  this  tract  to  Rachel  H. 
Turner  on  the  tenth  day  of  April,  1863,  for  the 
payment  of  the  sum  of  fourteen  hundred  dollars 
with  interest,  and  the  mortgage  was  duly  re- 
corded. In  1864,  they  sold  forty-five  acres  off 
the  land  to  B.  F.  Wright,  and  Mrs.  Turner  re- 
leased the  lot  so  sold  from  the  lien  of  the  mort- 
gage. They  next  sold  a  lot  containing  ninety- 
one  acres  and  twenty-seven  perches  to  Richard 
Moffett,  who  went  into  possession  in  1868.  In 
1869,  he  paid  the  purchase  money,  which  was 
five  thousand  four  hundred  and  twenty-seven 
dollars,  and  received  from  the  three  brothers  a 
deed  of  general  warranty  for  the  land.  He  had 
no  actual  knowledge  of  the  existence  of  the 
mortgage  and  for  that  reason  did  not  demand  a 
release  from  its  lien  when  he  paid  the  purchase 
money  to  the  Flennikens. 

He  continued  in  possession  till  1877,  when  he 
sold  to  Sharpneck,  the  appellant,  for  six  thou- 
sand dollars.  Sharpneck  paid  the  purchase 
money  and  took  his  deed  in  May,  1877,  re- 
corded the  deed,  and  went  at  once  into  posses- 
sion. He  too  was  ignorant  of  the  existence  of 
the  mortgage.  In  April,  1877,  Hartman,  who 
was  the  father-in-law  of  William  F.  Flenniken, 
took  an  assignment  of  the  mortgage,  upon  which 
there  appeared  to  be  due  the  sum  of  six  hundred 
and  nine  dollars.  During  the  following  month 
he  released  the  lien  of  the  mortgage  from  one 
hundred  thirty-nine  acres  and  thirty  perches  of 
the  tract  owned  by  and  in  possession  of  James 
D.  Flenniken. 

In  August  of  the  same  year  he  released  the 
balance  of  the  tract,  containing  ninety-three 
acres,  which  his  son-in-law,  William  F.  Flenni- 
ken had  sold  to  John  Crago.     The  portions  ^f 


Digitized  by  VjOOQIC 


368 


WEEKLY  NOTES  OF  CASES. 


the  land  so  released  by  Hartman  were  worth 
many  times  the  amount  remaining  due  upon  the 
mortgage,  and  when  this  was  done  no  part  of 
the  mortgaged  premises  remained  unreleased  ex- 
cept the  lot  sold  to  Moffett  in  1868.  Upon  this 
state  of  facts  the  scire  facias  in  this  case  was  is- 
sued and  served  on  Sharpneck  as  terre  tenant. 

He  defended  upon  two  grounds ;  first,  that  the 
mortgage  having  been  given  in  1863,  was,  in 
1 89 1,  when  the  writ  of  scire  facias  was  issued, 
presumed  to  be  paid;  and  second,  that  the  re- 
lease by  Hartman  of  the  land  which  was  liable 
to  him  in  case  he  was  compelled  to  pay  the 
mortgage  had  deprived  him  of  the  power  to  re- 
imburse himself,  and  was  for  that  reason,  on 
equitable  principles,  a  release  of  his  land  from 
liability.  The  first  line  of  defence  was  met  by 
the  testimony  of  witnesses  showing  what  pay- 
ments had  in  fact  been  made  on  the  mortgage 
and  how  much  remained  due  upon  it.  This  was 
a  competent  reply  to  the  presumption  of  pay- 
ment and,  if  the  evidence  was  sufficient  to  sat- 
isfy the  jury  that  a  balance  remained  due,  it  ef- 
fectually disposed  of  this  branch  of  the  defence/ 

The  second  line  of  defence  was  objected  to  as 
irrelevant  and  incompetent.  The  objection  was 
sustained  and  the  evidence  offered  in  support  of 
it  was  excluded.  This  ruling,  which  is  the  sub 
ject  of  the  third,  fourth  and  fifth  assignments  of 
error  raises  the  important  question  in  this  case. 
The  equitable  doctrine  asserted  by  the  appellant 
seems  to  have  been  recognized  to  some  extent  at 
a  very  early  day  in  this  State.  It  was  distinctly 
formulated  and  asserted  in  Nailer  et  aL  v.  Stan- 
ley, 10  S.  &  R.,  450.  In  that  case  a  judgment 
was  a  lien  upon  three  or  more  lots  of  land.  One 
of  these  was  then  sold  to  A.;  the  value  of  the 
remaining  tracts  being  more  than  enough  to  pay 
the  judgment.  A  second  tract  was  then  sold  to 
B.  The  judgment  creditor  levied  on  the  tract 
sold  to  B.,  who  was  compelled  to  pay  the  judg- 
ment. He  then  sought  contribution  from  A., 
but  it  was  held  that  he  had  no  equitable  right  to 
resort  to  A.,  or  his  lot,  as  his  title  was  acquired 
subsequently  to  that  of  A.  This  has  been  fol- 
lowed in  an  unbroken  line  of  cases  extending 
over  more  than  seventy  years.  In  Mevey's 
Appeal,  4  Pa.  80,  decided  in  1846,  the  rule  was 
extended  to  mortgages,  and  it  was  held  that  the 
Court  "may  and  will  so  direct  the  sheriff  to  sell, 
and  in  such  order,  as  wiU  produce  the  most 
money  and  at  the  same  time  protect  the  rights 
and  equities  of  the  terre  tenants." 

The  consequences  to  the  mortgagee  of  disab- 
ling himself  for  protecting  the  equities  of  terre 
tenants  were  first  declared  in  Paxton  v.  Harrier, 
and  Henniger  terre  tenant,  11  Pa.  312.  In  that 
case  a  tract  of  land  was  covered  by  a  mortgage. 
The  first  piece  sold  was  that  bought  by  Henniger 
who  paid  Harrier,  the  mortgagor,  the  purchase 


money.  The  balance  was  sold  to  several  pur- 
chasers, in  separate  parcels,  each  of  whom  paid 
a  part  of  the  mortgage  debt  proportioned  to  the 
number  of  acres  bought  by  him,  and  received  a 
release  of  his  land  from  the  lien  of  the  mort- 
gage. The  mortgagee  then  issued  a  scire  facias 
upon  the  mortgage,  and  served  Henniger  as 
terre  tenant,  and  sought  to  recover  the  balance 
of  the  mortgage  debt,  which  bore  the  same  rela- 
tion to  the  whole  debt  as  the  quantity  of  land  in 
Henniger's  lot  bore  to  the  whole  tract  covered 
by  the  mortgage. 

Henniger  set  up  as  a  defence  the  release  of 
the  lots  subsequently  sold  by  the  mortgagee,  and 
the  fact  that  his  remedy  over  against  them  had 
thus  been  taken  away  by  the  act  of  the  mortga- 
gor. This  was  held  to  be  a  good  defence  upon 
the  scire  facias  because  the  land  released  was 
primarily  liable  for  the  mortgage  money  as  be- 
tween its  owners  and  the  prior  vendee. 

This  case  was  followed  by  Martin's  Appeal, 
97  Pa.  85,  in  which  the  rule  was  stated  to  be 
that  pieces  of  land,  subject  to  a  common  encum- 
brance, when  sold  successively  by  the  owner  are 
liable  for  the  encumbrance  in  the  inverse  order 
of  alienation.  Consequently  if  the  holder  of 
the  encumbrance  releases  the  pieces  last  sold, 
this  will,  if  the  pieces  released  are  of  sufficient 
value  to  pay  the  debt,  operate  to  discharge  the 
lien  of  the  encumbrance  on  the  parts  previously 
sold.  This  was  so  far  qualified  in  Schrack  v. 
Shriner  ^f/  a/.,  100  Pa.  451,  as  to  make  the 
knowledge  of  the  holder  of  the  mortgage  an  ele- 
ment to  be  considered  in  the  application  of  the 
equitable  doctrine.  If  he  was  without  any  know- 
ledge of  a  previous  sale  of  a  part  of  the  premises, 
and  acted  in  good  faith  in  the  making  of  a  ^^ 
lease  for  another  part  of  the  land  bound  by  the 
mortgage,  then  the  rule  of  Paxton  v.  Harrier 
would  not  apply ;  but  if  he  knew  of  the  previous 
sale  or  of  facts  that  fairly  put  him  upon  notice, 
then  the  subsequent  release  of  the  remainder,  if 
of  sufficient  value  to  pay  the  debt,  would  oper- 
ate as  a  release  of  the  lot  first  sold.  This  case 
was  commented  on  and  followed  in  Milligan's 
Appeal,  104  Pa.  503. 

The  distinction  between  junior  encumbrancen 
and  successive  purchasers  is  considered  in  McQ- 
vaine  v.  The  Mutual  Insurance  Company,  93  Pi 
30.  A  junior  encumbrancer  must  give  notice  of 
the  position  of  his  lien  to  the  mortgagee  if  he 
would  affect  him  with  the  notice  of  his  situation. 
Knowledge  in  fact  of  the  position  of  a  purchaser 
of  land  bound  by  the  mortgage  is  enough,  no 
matter  how  that  knowledge  is  acquired. 

If  it  was  clear  upon  the  evidence  that  Hart- 
man had  knowledge  of  the  possession  and  claim 
of  Moffett  and  Sharpneck  when  he  made  the  ^^ 
lease  to  the  holders  of  the  balance  of  the  mort- 
gaged premises,  then  the  Court  below  should 
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have  negatived  the  plaintiffs  first  point,  and 
given  a  binding  instruction  in  favor  of  the  de- 
fendant. If  this  question  was  involved  in  doubt 
it  should  have  been  submitted  to  the  jury  with 
instructions  to  find  for  the  defendant  if  they 
found  Hartman  knew  of  the  prior  sale  when  he 
executed  the  subsequent  Releases.  It  is  not  nec- 
essary that  he  should  have  seen  the  deed  or  been 
informed  of  the  exact  date  or  terms  of  the  sale. 
It  is  enough  if  he  had  knowledge  of  the  fact  that 
Moffett,  or  after  him  Sharpneck,  was  in  posses- 
sion claiming  under  a  previous  sale  from  the 
mortgagors. 

The  judgment  is  reversed  for  the  reasons  now 
given  and  a  venire  facias  de  novo  awarded. 

w.  M.  s.,  jr. 


Oct.,  '94,  228.  October  16,  1894. 

Walker  v.  Gibson. 

Charge     upon     land —  Ejectment — /udsiment 
*'non  obstante  veredicto  y 

G.  by  will  devised  a  certain  tract  of  land  to  his  son  for 
life  and  the  remainder  in  fee  to  his  grandson  A.,  provid- 
ing, however,  that  after  the  death  of  his  son,  his  (the 
son's)  widow,  £.  should  **be  maintained  out  of  the  pro- 
ducts*' of  this  land  so  long  as  she  remained  his  widow: 

Held^  that  this  did  not  give  the  widow  right  of  posses- 
sion of  the  land,  but  constituted,  during  the  life  and  wid- 
owhood of  E.,  a  charge  upon  the  land. 

Craven  v.  Bleakney,  9  Watts,  19;  Pierce  v,  Livingstone, 
80  Pa.  99,  and  Brotzman's  Appeal,  119  Pa.  645,  followed. 

Appeal  of  Daniel  Walker  from  the  judgment 
of  the  Common  Pleas  of  Butler  County,  entered 
non  obstante  veredicto  in  favor  of  defendants  in 
an  action  of  ejectment  wherein  appellant  was 
plaintiff  and  Addison  B.  Gibson,  Elizabeth  Gib- 
son, Bell  Gibson  and  Mrs.  Crowley,  were 

defendants. 

On  the  trial  of  this  cause  before  Green,  P.  J., 
the  facts  appeared  as  follows : 

Hugh  Gibson,  by  his  last  will  and  testament, 
dated  October  31,  1865,  devised  to  his  son,  W. 
H.  Gibson,  150  acres  of  land,  upon  which  his 
son  was  then  residing,  for  life,  with  the  provis- 
ion that  if  Elizabeth  Gibson,  wife  of  W.  H. 
Gibson,  should  survive  him,  she  was  to  be  main- 
tained out  of  the  product  of  said  land  so  loi}g  as 
she  remained  his  widow ;  the  said  land  at  the 
death  of  W.  H.  Gibson  to  be  the  property  of 
testator's  grandson,  Addison  B.  Gibson,  son  of 
W.  H.  Gibson  and  Elizabeth,  subject,  however, 
to  the  maintenance  of  said  Elizabeth  Gibson. 
W.  H.  Gibson,  by  deed  of  May  10,  1870,  quit 
claimed  all  his  interest  in  the  land  to  his  son, 
the  said  Addison  B.  Gibson.  W.  H.  Gibson 
died  several  years  ago,  intestate  and  insolvent, 
leaving  to  survive  him  his  said  wife,  Elizabeth, 


who,  at  the  time  of  the  trial  was  about  eighty 
years  of  age. 

The  interest  of  Addison  B.  Gibson  in  this 
land  was  sold  at  sheriffs  sale  March  10,  1874, 
on  judgments  entered  against  him,  and  the 
sheriffs  vendee,  J.  Y.  Foster,  conveyed  80  acres 
of  said  land  to  Daniel  Walker,  the  plaintiff,  by 
deed  dated  July  21,  1876.  This  was  the  land 
for  which  this  suit  was  brought. 

Elizabeth  Gibson  had  been  in  continuous  pos- 
session of  said  land  since  prior  to  the  death  of 
Hugh  Gibson,  concurrently  with  her  husband 
during  his  lifetime,  and  since  his  death  in  asser- 
tion of  her  rights  under  Hugh  Gibson's  will ;  her 
daughters.  Bell  Gibson  and  Mrs.  Crowley,  named 
as  defendants,  resided  with  her.  The  other  de- 
fendant, Addison  B.  Gibson,  was  not  served, 
and  was  not  in  possession  of  the  land. 

The  jury  found  for  the  plaintiff,  under  instruc- 
tion of  the  Court,  giving  nominal  damages;  the 
question  whether  the  bequest  of  maintenance 
did  not  give  the  defendant,  Elizabeth  Gibson, 
the  right  to  possess  the  land  being  reserved. 

Judgment  was  subsequently  entered  for  de- 
fendant, non  obstante  veredicto,  and  plaintiff  took 
this  appeal. 

John  Af,  Thompson  and  R,  P,  Scott ^  for  ap- 
pellant. 

The  defendants  have  no  possessory  right  to 
the  land  itself. 

Gibson's  Appeal,  25  Pa.  191. 

The  enforcement  of  her  right  to  the  products 
can  not  be  obtained  in  ejectment  by  the  widow; 
the  remedy  is  in  the  Orphans'  Court. 

Craven  v,  Bleakney,  9  Watts,  19. 

/.  M,  Galbreath  and  S.  F.  Bowser  (/.  B. 
Mcjunkin  with  them),  for  the  appellees. 

A  devise  of  the  third  part  of  the  "proceeds" 
of  an  estate  is  a  devise  of  a  third  part  of  the  es- 
tate itself. 

Carlyle  v.  Cannon  et  al.,  3  Rawle,  489. 

A  grant  or  devise  of  the  "profits"  of  land 
passes  the  land  itself. 

Drasadow  v.  Wilde,  63  Pa.  170. 

By  a  devise  of  the  rent,  profits  and  income  of 
land,  the  land  itself  passes,  and  a  devisee  of  one- 
third  the  rents  or  income  of  land  for  life  is,  prior 
to  partition,  tenant  for  life  in  common  of  one- 
third  of  the  land  with  those  to  whom  the  land 
was  given  by  the  will,  subject  to  such  devise. 

Anderson  v,  Greble,  I  Ashm.,  138. 

An  unqualified  gift  of  the  "income"  of  land 
is  to  be  taken  as  a  gift  of  the  land  itself. 

Kline's  Appeal,  117  Pa.  147. 

November  5,  1894.  Sterrett,  C.  J.  Both 
parties  claim  under    Hugh  Gibson,  ^^J^/-<Ji54k> 
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seized  of  the  land  in  controversy,  in  1870,  hav- 
ing first  made  his  last  will  wherein  he  devised 
the  same  as  follows : 

"I  give  and  bequeath  to  my  son,  W.  H.  Gib- 
son, one  hundred  and  fifty  acres  of  land  on 
which  he  now  resides,  during  his  natural  life, 
and  if  Elizabeth,  his  wife,  survives  him,  she  is 
to  be  maintained  out  of  the  products  of  said 
land  so  long  as  she  remains  his  widow  ;  and  it  is 
my  will  that  at  the  decease  of  my  son,  Wm.  H., 
that  the  above  described  land  be  the  property 
of  my  grandson,  Addison  B.  Gibson,  subject  to 
the  maintenance  of  Elizabeth  Gibson,  as  afore- 
said." 

After  William  H.  Gibson's  death,  the  interest 
of  his  son  Addison  in  the  land  was  sold  and  con- 
veyed by  the  sheriff  to  John  Y.  Foster,  who 
afterwards  conveyed  the  same  to  the  plaintiff. 
Defendants'  contention  is  that,  under  the  devise 
above  quoted,  the  right  of  possession  is  in  said 
Elizabeth  Gibson.  The  case  thus  hinges  on  the 
construction  of  said  devise. 

It  may  be  conceded  that  had  there  been  an 
absolute  gift  of  the  "products,"  Elizabeth  Gib- 
son  would  have  taken  an  estate  in  the  land  de- 
vised by  Hugh  Gibson.  The  gift  was,  however, 
not  of  the  "products"  as  such,  but  of  mainten- 
ance "out  of  the  products"  during  her  widow- 
hood. The  direction  that  she  "shall  be  main- 
tained out  of  the  products"  implies  service  by 
some  one  else  than  herself;  and  the  explanation 
of  this  is  furnished  by  the  following  clause:  The 
land  itself  is  devised  to  A.  B.  Gibson,  subject  to 
her  maintenance  *  *as  aforesaid. "  Her  husband, 
W.  H.  Gibson  had  had  the  right  of  possession 
for  life ;  and  at  his — not  her — decease,  the  land 
was  to  be — not  hers — but  "the  property  of  .  .  . 
Addison  B.  Gibson."  The  devise  to  A.  B.  Gib- 
son was  of  an  estate  in  remainder  dependent  on 
the  particular  estate  of  W.  H.  Gibson,  and  sub- 
ject to  the  duty  of  maintaining  his  mother.  The 
son  was  intended  to  succeed  to  the  father  in 
title.  His  right  of  property  and  duty  of  main- 
tenance implied  a  right  of  possession  which  was 
intended  to  begin  with  his  mother's  widowhood 
and  right  of  maintenance.  The  land  was  pointed 
out  as  the  source  of  maintenance,  but  Mrs.  Gib- 
son was  by  necessary  implication  excluded  from 
any  title  in  its  products  as  such,  and  therefore 
from  possession.  The  object  was  simply  to 
secure  her  a  comfortable  support  after  her  hus- 
band's had  been  taken  away,  and  it  was  accord- 
ingly charged  on  the  land.  The  title  being  in 
the  plaintiff,  ejectment  was  his  appropriate  rem- 
edy, and  she  had  no  status  to  defend  her  posses- 
sion or  that  of  her  co-defendants.  W.  H.  Gib- 
son living,  and  maintaining  her,  she  did  not 
even  have  a  right  of  maintenance  out  of  the 
"products"  of  the  land;  for  the  event  upon 
which  that  was  to  begin  had  not  yet  happened 


and  there  was  no  reason  for  acceleration.  But 
if  she  had,  she  had  no  equities  she  could  work 
out  through  an  action  which  is  always  predicated 
of  title  in  land  ;  and  such  title,  as  we  have  seen, 
she  does  not  have.  It  is  made  the  plaintiff's 
duty  to  maintain  her  after  her  husband's  death 
"out  of  the  products"  of  the  land;  but  he  cannot 
fulfil  this  duty  without  possession.  There  is  no 
reason  to  say  that  he  will  fail;  for  he  has  not 
been  tried.  In  any  event  the  land  is  her  surety; 
but  her  remedy  will  be  that  of  a  creditor  in  case 
of  default.  The  widow's  remedies  in  case  of 
intestacy  before  assignment  of  dower  furnishes 
no  analogy  here.  She  has  an  estate  in  the  land 
and  a  right  of  possession  in  common  with  the 
heirs ;  while  Mrs.  Gibson's  right  of  maintenance 
is  but  a  charge  on  the  land  and  her  remedy  is 
exclusively  in  the  Orphans'  Court :  Craven  v. 
Bleakney,  9  Watts,  19;  Pierce  v.  Livingstone, 
80  Pa.  99;  Brotzman's  Ap.,  119  Pa.  645. 

It  follows,  therefore,  that  the  learned  Court 
erred  in  entering  judgment  for  defendants,  on 
the  question  of  law  reserved,  «^«  obstante  vert- 
dido. 

Judgment  reversed,  and  judgment  is  now  en- 
tered on  the  verdict  in  favor  of  the  plaintiff  and 
against  the  defendants,  subject  to  the  charge 
aforesaid  in  favor  of  Elizabeth  Gibson. 

w.   D.  N. 


Oct  *94,  208.  October  4, 1894. 

Longwell  v.  Oil  City  Electric  Co.,  Gar- 
nishee, et  al. 

Attachment  execution  —  Garnishee  — Judgment 
against  by  de/ault^^Effect  of-^Prcutice—Act 
June  16,  1836. 

The  garnishee  failing  to  appear  after  sendee  of  the 
attachment,  with  clause  of  summons,  but  no  specific  at- 
tachment of  goods  or  credit,  plaintiff  will  be  entitled  to  a 
iudgment  by  default.  But  such  judgment  will  be  inter- 
locutory only,  and  plaintiff  cannot  liquidate  it,  or  have 
execution,  without  first  by  writ  of  inquiry  or  before  the 
prothonotary,  as  the  rules  of  Court  or  the  practice,  in 
cases  of  default,  may  prescribe,  establishing  bis  claim  bf 
evidence  of  the  garnishee's  possession  of  goods  or  credit 
of  the  defendant ;  and  the  measure  of  his  damage  will 
be  the  value  of  such  goods. 

If  the  attachment  is  levied  upon  specific  goods,  the  de- 
fault may  be  taken  as  an  admission  of  the  possessioo  of 
such  goods,  but  the  plaintiff  must,  by  writ  of  apprais^ 
ment  or  otherwise,  establish  their  value. 

If  the  attachment  is  of  money,  or  a  debt,  and  the 
amount  appears  in  the  sheriff's  return,  the  de&ult  is  an 
admission  of  all  the  requisite  facts,  and  no  further  eri- 
dence  or  inquiry  is  necessary. 

The  proper  form  of  judgment  is  for  the  plaintiff  against 
the  garnishee,  and  that  the  garnishee  has  in  bis  han£  cer- 
tain goods,  dffects  or  credits,  to  wit :  (nanoinz  them)  of 
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the  value,  etc.,  or  that  the  garnishee  is  indebted  to  the 
defendant  in  the  sum  of,  etc. 

PlaintifiPs  measure  of  damages  which  determines  the 
amount  of  the  judgment  against  the  garnishee,  is  the 
value  of  the  goods  attached,  of  course  not  exceeding  the 
amount  of  his  judgment,  interest  and  costs  against  the 
defendant.  The  single  exception  is  when  garnishee 
neglects  or  refuses  to  answer  interrogatories,  in  which  case 
by  the  express  terms  of  sec.  57  of  the  Act  of  1836,  the 
judgment  against  him  is  that  he  has  goods  or  effects  of 
the  defendant  sufficient  to  satisfy  the  plaintiffs  demand, 
and  execution  may  issue  against  him  as  for  his  own 
debt. 

Appeal  of  Oil  City  Electric  Company,  from 
the  judgment  against  said  company  as  garnishee 
in  an  action  by  W.  H.  Longwell  against  Hart- 
well,  defendant,  and  said  company  and  other 
garnishees. 

The  records  showed,  inter  alia,  the  following 
fiacts: — 

On  February  18,  1891,  Longwell  recovered 
judgment  against  Hartwell  for  $1273.75. 

On  June  23,  1893,  an  attachment  execution 
was  issued  on  this  judgment,  summoning,  inter 
alios,  the  Oil  City  Electric  Company  as  gar- 
nishee. On  the  same  day  the  sheriff  served  the 
writ  upon  defendant  and  garnishee. 

On  October  12,  1893,  judgment  was  entered 
against  defendant  in  default  of  appearance,  and 
also  the  following  motion  was  made : 

Eo  die,  ''Motion  in  open  Court  for  judgment 
against  the  Oil  City  Electric  Company,  one  of 
the  garnishees,  in  default  of  an  appearance,  the 
amount  thereof  to  be  liquidated  by  the  prothon- 
otary,  being  the  debt,  interest  and  cost  of  the 
plaintiff's  judgment  against  C.  F.  Hartwell  in 
this  case,  and  that  the  plaintiff  have  execution 
of  so  much  of  the  debt,  etc.,  due  by  the  said 
Oil  City  Electric  Company  to  the  said  C.  F. 
Hartwell  and  attached  in  its  hands,  as  will  satisfy 
the  judgment  of  the  said  plaintiff,  W.  H.  Long- 
well,  against  the  said  C.  F.  Hartwell,  with  in- 
terest and  cost,  and  if  the  said  Oil  City  Electric 
Company  refuse  or  neglect  on  demand  by  the 
sheriff  to  pay  the  same,  then  the  same  to  be 
levied  of  its  goods  and  lands  according  to  law, 
as  in  case  of  a  judgment  against  it  for  its  proper 
debt,  and  that  the  said  garnishee,  the  Oil  City 
Electric  Company,  be  thereupon  discharged  as 
against  the  defendant,  C.  F.  Hartwell,  as  of  the 
sum  so  attached  and  levied,  granted. 

By  the  Court.** 

On  October  13,  1893,  judgment  was  entered 
against  the  garnishee  for  J 1473. 75.  On  the 
same  day  counsel  for  garnishee  made  the  follow- 
ing motion : — 

"And  now,  October  13, 1893,  motion  in  open 
Court  for  leave  to  strike  off  judgment  herein, 
taken  against  the  garnishee,  the  Oil  City  Electric 
Company,  on  the  12th  day  of  October,  1893, 
for  want  of  an  appearance ;  for  the  reason  that 


an  appearance  on  behalf  of  the  garnishee  was 
not  entered  by  inadvertence  and  for  the  further 
reason  that  the  said  garnishee  is  not  indebted  to 
said  defendant,  nor  so  was  at  the  time  of  service 
of  said  writ  of  attachment." 

"October  13, 1893,  rule  to  show  cause  granted. 
Returnable  to  fifth  Monday  of  October  next  at 
2  p.  m.  By  the  Court.'* 

Said  rule  to  show  cause  was  put  upon  the 
Argument  List  for  the  third  Monday  of  March, 
1894,  when  it  was  ordered  and  adjudged  by  the 
Court,  "Improperly  on  Argument  List,  as  mo- 
tion to  strike  off  judgment  was  disposed  of  Nov- 
ember 6,  1893.'*  The  entry  of  November  6, 
1893,  was  as  follows:  "Petition  of  Oil  City 
Electric  Company  to  open  judgment  denied.*' 

Subsequently  counsel  for  garnishee  filed  an- 
other motion  as  follows  : — 

"And  now,  June  4,  1894,  motion  in  open 
Court  by  the  Oil  City  Electric  Company,  gar- 
nishee, to  strike  off  the  judgment  taken  against 
it,  said  garnishee,  by  default  for  want  of  an  ap- 
pearance to  the  attachment  in  execution  served 
upon  said  company  as  garnishee ;  on  the  ground 
that  said  judgment  was  erroneously  and  irregu- 
larly taken,  and  said  judgment  is  contrary  to 
law  and  the  practice  of  this  Court.** 

"June  4,  1894,  this  motion  is  denied  for  the 
reason  that  a  motion  to  strike  off  the  judgment 
was  withdrawn  before  and  a  motion  to  open  the 
judgment  was  substituted  that  afterwards  was  dis- 
posed of  as  shown  by  the  records. 

By  the  Court.** 

Garnishee  then  appealed,  assigning  for  error 
the  original  entry  of  judgment  and  the  refusal 
of  the  motions  to  strike  off  the  same. 

y.  Jf»  Osmer  (A.  R,  Osmer  with  him),  for 
appellant. 

No  rule  nor  interrogatories  were  served  on  the 
garnishee,  and  judgment  against  them  was  irreg- 
ular. 

Act  of  June  16, 1836,  sec.  33. 
Rules  of  Court  of  Venango  County. 
Ringwalt  v.  Brindle,  59  Pa.  51. 

A  judgment  improvidently  entered  will  be 
stricken  off. 

Comth.  V,  Hoffman,  74  Pa.  105. 
Postz/.  Wallace,  no  Id.  121. 
Allen  V,  Kripps,  119  Id.  I. 

Isaac  Ash  (^P,  M.  Speer  with  him),  for  ap- 
pellee. 

A  scire  facias  was  served  upon  garnishee,  and 
the  penalty  for  failure  to  appear  is  a  judgment  by 
default. 

2  Brewster's  Prac.  3261. 
I  Troubat  &  Haly*s  Pr.  696. 
Layman  v.  Beam,  6  Wh.  181. 
Jones  V,  Tracy,  75  Pa.  417. 

November   5,   1894.      Mitchell,  J.      The 
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judgment  against  the  garnishee,  appellant,  on  the 
attachment  execution,  being  out  of  the  course  of 
the  common  law  and  founded  entirely  on  statute, 
must  be  shown  to  rest  on  positive  provision. 
The  Act  of  1 6th  June,  1836,  sec.  33,  authorizes 
the  issue  of  '^process  in  the  nature  of  an  attach- 
ment  ....  with  a  clause  of  summons  .... 
in  the  nature  of  a  writ  of  scire  facias  against 
garnishees  in  a  foreign  attachment ;  and  there- 
upon the  plaintiff  may  proceed  to  judgment 
....  in  the  manner  allowed  in  cases  of  foreign 
attachment  against  personal  estate."  P.  L.  767. 
We  must  look  therefore  to  the  law  of  foreign  at- 
tachment for  the  rules  governing  the  present 
case. 

It  was  said  by  Sergeant,  J.,  in  Layman  v. 
Beam,  6  Whart.  181,  and  repeated  in  Jones  v, 
Tracy,  75  Pa.  417,  that  **no  provision  is  made 
in  the  Act  of  Assembly  as  to  the  nature  of  the 
judgment  which  the  plaintiff  is  to  have  against 
the  garnishee  where  the  garnishee  makes  default 
in  appearance  after  service  of  the  scire  facias." 
It  might  have  been  said  more  broadly  that  the 
statute  makes  no  provision  in  express  terms  for 
any  judgment  at  all  on  such  default.  Neither 
the  Act  of  1705,  I  Smith's  Laws,  45,  nor  the 
Act  of  1789,  2  Sm.  502,  appears  to  contemplate 
a  judgment  at  that  stage  of  the  proceeding 
against  the  garnishee.  Nor  does  the  revised  Act 
of  1 6th  June,  1836,  make  any  direct  provision 
therefor.  Hence  it  is  argued  by  appellant  that 
there  can  be  no  such  judgment.  But  the  Act  of 
1836,  sec.  45,  directs  that  every  writ  of  attach- 
ment shall  contain  a  clause  of  summons  to  the 
garnishee  to  be  and  appear  before  the  Court  at 
the  day  and  place  mentioned  in  the  writ  to  abide 
the  judgment  of  the  Court  therein.  The  gar- 
nishee therefore  being  summoned,  is  thus  to 
some  extent  made  party  to  the  suit,  and  the 
legal  consequences  of  default  would  seem  neces- 
sarily to  follow. 

The  plaintiff  therefore  was  entitled  to  a  judg- 
ment for  want  of  an  appearance  against  the  gar- 
nishee, but  it  was  not  by  virtue  of  any  special 
provision,  but  only  in  accordance  with  the  gene- 
ral practice  in  cases  of  such  default.  By  such 
practice  judgment  is  only  interlocutory,  and 
plaintiff  must  go  on  and  prove  his  demand  be- 
fore he  can  liquidate  it.  The  question  therefore 
arises  What  is  the  nature  of  his  demand  against 
the  garnishee,  and  what  is  the  judgment  appro- 
priate to  the  case  ? 

Foreign  attachment  is  a  proceeding /«  rem,  by 
attachment  of  a  non-resident's  goods,  with  the 
primary  object  of  compelling  an  appearance  to 
answer  the  plaintiff's  suit.  In  the  custom  of 
London,  where  it  originated,  and  in  our  early 
Act  of  1705,  it  isalmost  exclusively  a  proceeding 
in  rem.  The  Act  of  1789  reciting  that  the  pre- 
vious law  was  defective  from  want  of  adequate 


provision  for  a  disclosure  of  the  goods,  etc.,  of 
the  defendant  in  the  hands  of  the  garnishee, 
added  the  remedy  of  interrogatories  in  the  na- 
ture of  a  bill  of  discovery,  and  answers  by  the 
garnishee,  trial  and  judgment  for  or  against  him. 
The  garnishee  thus  becomes  as  already  said  a 
party  to  the  suit,  hMtpro  tanto  only.  It  is  none 
of  his  quarrel,  and  he  is  brought  into  it  only  be- 
cause of  his  possession  of  defendant's  goods. 
That  therefore  is  the  extent  of  his  liability.  If 
he  produces  them  he  is  answerable  for  nothing 
more.  When  the  Act  of  1836  added  the  clause 
of  summons  to  the  garnishee  it  did  so  in  aid  of 
the  remedy,  but  not  more  for  the  plaintiff  than 
for  the  garnishee  himself.  By  section  54,  after 
judgment  against  the  defendant,  plaintiff  may 
have  a  writ  of  scire  facias  to  the  garnishee  to 
show  cause  why  the  former  should  not  have  exe- 
cution out  of  the  goods  of  the  defendant,  etc. 
By  section  55  the  interrogatories  are  as  to  what 
goods,  etc.,  of  defendant  are  in  garnishee's 
hands.  By  section  58  if  issue  and  trial  be  had 
the  jury  are  to  find  what  goods  or  effects,  if 
any,  of  defendant  were  in  garnishee's  hands. 
And  whether  on  confession  in  the  answers,  or  by 
section  59  on  verdict,  the  execution  is  to  be 
levied  of  the  goods  of  defendant  so  found  to  be 
in  garnishee's  hands.  This  then  is  the  complete 
measure  of  his  liability,  and  all  the  elements  of 
it  must  be  strictly  proved.  Thus  in  Hampton  r. 
Matthews,  14  Pa.  105,  on  an  issue  of  nulla  bona 
the  jury  found  for  plaintiff  for  a  definite  sum, 
and  it  was  held  to  be  error  because  there  was 
no  finding  of  what  goods  were  in  garnishee's 
hands  and  the  value,  the  Court  saying,  "this  is 
not  matter  of  form  but  substance,  as  the  gar- 
nishee may  in  many  cases  discharge  himself  by 
surrender  of  the  property,  and  is  not  in  any  case 
answerable  beyond  its  value."  In  Poor  v.  Col- 
burn,  57  Pa.  415,  a  verdict  that  the  money  in 
the  hands  of  the  garnishee  was  defendant's,  and 
that  plaintiff  was  entitled  to  ^69,  was  held  bad 
for  not  finding  how  much  was  in  garnishee's 
hands,  and  no  judgment  could  be  entered  on  it. 
The  same  point  was  reaffirmed  in  Bonnaffon  r. 
Thompson,  83  Pa.  460.  And  in  Crawford  p. 
Barry,  1  Binn.  480,  it  was  held  that  it  was  not 
enough  for  the  jury  to  find  that  there  were  effects 
to  the  value  of  |8oo  in  garnishee's  hands,  they 
must  find  the  specific  goods,  Tilghman,  C.  J., 
saying,  * 'there  is  no  authority  for  the  jury  by  any 
mode  of  finding  to  take  from  the  garnishee  the 
right  of  surrendering  the  goods  and  discharging 
himself  from  the  obligation  of  paying  the 
value." 

I  have  quoted  these  cases  to  show  the  strict- 
ness required  to  make  the  garnishee  answerable 
even  for  the  defendant's  goods  or  their  value. 
There  are  two  exceptional  cases,  and  only  two, 
in  which  he  becomes  responsible  de  bonis  pro- 
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priis  as  for  his  own  debt.  These  are  first  under 
section  57,  when  after  due  service  of  interroga- 
tories and  a  rule  to  answer,  he  neglects  or  refuses 
to  do  so,  he  raay  be  adjudged  to  have  in  his  pos- 
session goods  and  effects  sufficient  to  answer  the 
claim  of  plaintiff,  and  secondly,  under  section 
60,  if  after  judgment  against  hin)  on  scire  facias 
he  neglects  or  refuses  to  produce  the  defendant's 
goods  so  adjudged  to  be  in  his  hands.  These 
two  exceptions,  however,  even  more  than  the 
general  rule  already  discussed ,  are  strictissimi  jur- 
is^ and  are  not  allowed  except  in  the  precise  case 
stipulated  by  the  statute,  nor  even  then  unless 
every  requirement  be  exactly  fulfilled.  Thus  in 
Ringwalt  v,  Brindle,  59  Pa.  51,  it  was  held  that 
filing  and  serving  a  copy  of  the  interrogatories 
on  the  garnishee  would  not  entitle  the  plaintiff 
to  judgment  under  section  57,  although  the  rules 
of  Court  provided  that  such  judgment  should  be 
entered  in  default  of  answers.  This  Court  said 
that  the  standing  rule  of  Court  was  not  sufficient 
compliance  with  the  statute,  there  must  be  a 
special  rule  on  the  garnishee  to  answer  in  the 
particular  case.  And  in  Corbyn  v,  Bollman,  4 
W.  &  S.  342,  where  a  judgment  was  entered 
under  section  57  against  a  justice  of  the  peace 
for  not  answering  interrogatories,  it  was  held 
that  while  the  form  of  the  judgment,  that  the 
garnishee  had  in  his  possession  goods  and  effects 
of  the  defendant  to  an  amount  to  satisfy  the  de- 
mand of  the  plaintiff,  etc.,  was  correct,  yet  as 
the  interrogatories  did  not  concern  any  estate  or 
effects  of  the  defendant  in  the  hands  of  the  gar- 
nishee, or  debt  due  or  owing  by  the  latter,  but 
merely  inquired  as  to  the  judgments  entered  on 
his  docket  against  the  defendant,  they  were 
irrelevant,  and  not  such  as  the  garnishee  was 
bound  to  answer,  and  would  not  sustain  the 
judgment. 

The  judgment  in  the  present  case  was  entered 
in  default  of  appearance  for  the  amount  of 
plaintiffs  judgment  against  the  defendant  Hart- 
well,  as  if  under  section  57  of  the  Act  of  1836. 
It  was  not  within  the  provisions  of  that  section, 
and  has  nothing  in  the  Act  to  support  it.  It  was 
wholly  irregular  and  should  have  been  stricken 
off. 

There  remain  to  be  noticed  two  cases  which 
are  relied  upon  by  appellee  as  sustaining  the 
judgment. 

In  Layman  v.  Beam,  6  Whart.  181,  the  gar 
nishee  having  failed  to  appear  after  service  of  the 
summons,  judgment  by  default  was  entered 
against  him  ''to  be. levied  of  his  goods,"  etc. 
This  was  held  to  be  erroneous,  and  the  proper 
form  of  the  judgment  was  given,  **that  plaintiff 
have  execution  of  so  much  of  the  debt  due  by 
C.  (garnishee)  to  A.  (defendant)  and  attached 
in  the  hands  of  said  C.  as  may  satisfy  the  judg- 
ment of  plaintiff  against  the  said  A.,"  etc.,  and 


if  said  C.  refuse  or  neglect  to  pay  the  same,  then 
to  be  levied  of  his  own  goods,  etc.  This  form 
of  judgment,  and  some  expressions  in  the 
opinion,  such  as  **a  default  to  appear  is  tanta- 
mount to  a  confession  that  he  (garnishee)  has  in 
hands  the  property  attached,*'  etc.,  entirely  cor- 
rect as  to  the  facts  then  before  the  Court,  have 
sometimes  unfortunately  been  taken  as  general 
rules  applicable  to  all  cases,  and  the  forms  based 
on  them  need  revision.  The  sheriff  had  returned 
* 'attached  a  debt  of  about  six  hundred  dollars  due 
to  defendant  by  the  within  named"  garnishee, 
and  the  plaintiffs  judgment  against  defendant 
was  only  two  hundred  dollars.  It  thus  appeared 
of  record  that  execution  could  be  had  for  plain- 
tiffs whole  judgment  without  injury  to  the  gar- 
nishee. There  had  been  no  literal  compliance 
with  the  requirement  of  the  statute  that  there 
should  be  a  finding  of  the  specific  goods  in  the 
hands  of  the  garnishee  and  their  value,  but  it 
had  been  held  in  Flanagin  v,  Wetherill,  5 
Whart.  280,  that  as  the  property  in  garnishee's 
hands  was  money  and  the  amount  appeared,  such 
irregularity  was  one  of  form  only  and  did  not 
require  a  reversal.  It  is  the  excepted  case  from 
the  strictness  of  the  requirements  of  the  statute 
already  discussed,  and  how  narrow  the  excep- 
tion is  appears  from  Poor  v*  Colbum,  57  Pa. 
415,  supra  J  where  a  verdict  that  money  in  gar- 
nishee's hands  was  defendant's,  and  plaintiff  was 
entitled  to  ^69,  was  held  bad  for  not  finding 
specifically  how  much  there  was  in  garnishee's 
hands.  The  Court  in  Layman  v.  Beam  had  the 
fact  before  it  that  a  debt  was  specifically  at- 
tached, larger  than  plaintiffs  judgment  against 
defendant,  and  therefore  could  fairly  say  that 
"a  default  to  appear  was  tantamount  to  a  con- 
fession that  he  has  in  his  hands  the  property  at- 
tached," and  therefore  nothing  more  was  re- 
quired to  fix  the  liability  of  the  garnishee.  But 
such  a  rule  is  inapplicable  to  cases  where  nothing 
is  specifically  attached,  and  even  to  cases,  of 
specific  attachment,  unless  followed  by  the 
liquidation,  by  writ  of  appraisement  or  other- 
wise, of  the  value  of  the  goods.  That  the  Court 
meant  to  speak  only  of  the  case  in  hand,  and 
not  to  relax  the  strict  general  rule,  is  manifest 
from  the  reversal  of  a  judgment  giving  execu- 
tion against  the  garnishee's  own  goods  in  the 
first  instance,  though  under  Flanagin  v,  Wetherill 
it  might  have  been  saved,  and  from  the  care 
taken  by  Sergeant,  J.,  in  the  opinion  to  show 
how  exactly  the  requirements  of  the  statute  must 
be  followed. 

The  other  case,  Jones  v,  Tracy,  75  Pa.  417, 
is  very  similar  in  character.  It  is  not  so  well 
reported,  as  some  of  the  facts  upon  which  the 
Court  proceeded  appear  only  by  inference.  It 
also  was  an  attachment  of  a  debt  due  by  gar- 
nishee. But  neither  its  amount  nor  that  jOf 
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plaintifFs  judgment  appears  except  that  it  may 
be  gathered  inferentidly  from  the  opinion  that 
the  judgment  was  for  the  amount  of  plaintiffs 
claim,  and  that  gamishee*s  debt  to  defendant 
was  larger.  It  is  thus  on  all  fours  with  Layman 
V,  Beam,  and  is  an  exceptional  case  for  the  same 
reasons,  entirely  correct  on  its  own  facts,  but 
not  intended  to  lay  down  a  general  rule  for  or- 
dinary cases.  What  is  said  on  the  subject  of 
defendant's  right  of  exemption  is  very  obscure 
from  the  absence  of  a  statement  of  the  facts. 
The  expression  that  **the  effect  of  the  default 
was  an  admission  by  the  garnishee  that  he  owed 
the  defendant  a  sum  sufficient  to  discharge  the 
plaintiffs  debt  over  and  above  the  exemption  of 
^300,"  could  only  be  sustained  on  the  ground 
that  the  garnishee  had  notice  that  the  defendant 
had  or  would  claim  exemption  out  of  his  debt; 
a  fact  which  nowhere  appears,  though  presum- 
ably it  was  in  the  case.  Without  such  notice 
the  garnishee  had  neither  duty  nor  right  to  meddle 
with  the  subject  of  exemption. 

The  result  of  all  our  cases  may  be  summed  up 
in  the  following  propositions : — 

1.  The  garnishee  failing  to  appear  after  ser- 
vice of  the  attachment,  with  clause  of  summons, 
but  no  specific  attachment  of  goods  or  credits, 
plaintiff  will  be  entitled  to  a  judgment  by  default. 
But  such  judgment  will  be  interlocutory  only, 
and  plaintiff  cannot  liquidate  it,  or  have  execu- 
tion, without  first  by  writ  of  inquiry  or  -before 
the  prothonotary  as  the  rules  of  Court  or  the 
practice  in  cases  of  default  may  prescribe,  estab- 
lishing his  claim  by  evidence  of  the  garnishee's 
possession  of  goods  or  credits  of  the  defendant ; 
and  the  measure  of  his  damages  will  be  the  value 
of  such  goods.     This  is  the  present  case. 

2.  If  the  attaachment  is  levied  upon  specific 
goods,  the  default  may  be  taken  as  an  admission 
of  the  possession  of  such  goods,  but  the  plain- 
tiff must,  by  writ  of  appraisement  or  otherwise, 
establish  their  value. 

3.  If  the  attachment  is  of  money,  or  a  debt, 
and  the  amount  appears  in  the  sheriffs  return, 
the  default  is  an  admission  of  all  the  requisite 
facts,  and  no  further  evidence  or  inquiry  is 
necessary.     This  is  Layman  v.  Beam. 

4.  The  proper  form  of  the  judgment  is  for 
plaintiff  against  the  garnishee,  and  that  the  gar- 
nishee has  in  his  hands  certain  goods,  effects  or 
credits,  to  wit  (naming  them)  of  the  value,  etc., 
or  that  the  garnishee  is  indebted  to  the  defend- 
ant in  the  sum  of,  etc. 

5.  Plaintiffs  measure  of  damages  which  de- 
termines the  amount  of  the  judgment  against 
the  garnishee  is  the  value  of  the  goods  attached, 
of  course  not  exceeding  the  amount  of  his  judg- 
ment, interest  and  costs  against  the  defendant. 
The  single  exception  is  when  the  garnishee 
neglects  or  refuses  to  answer  interrogatories,  in 


which  case  by  the  express  terms  of  section  57  of 
the  Act  of  1836,  the  judgment  against  him  is 
that  he  has  goods  or  effects  of  the  defendant  suf- 
ficient to  satisfy  the  plaintiffs  demand,  and  exe- 
cution may  issue  against  him  as  for  his  own 
proper  debt. 

Judgment  reversed  and  procedendo  awarded. 

w.  M.  s.,  jr. 


Jan. '94,  77.  AprU24,i894. 

Cupples  Wooden  Ware  Co.  v.  Howe. 

Appeal^Praciice — No  appeal  lies  from  order 
reinstating  appeal  from  alderman. 

No  appeal  lies  from  an  order  of  the  Common 
Pleas  reinstating  an  appeal  from  an  alderman,  whidi  ap- 
peal had  on  motion  been  stricken  off;  such  order  is  inter- 
locutory only,  and  simply  determines  that  the  case  is 
properly  in  the  Conmion  Pleas. 

Appeal  of  the  Samuel  Cupples  Wooden  Ware 
Company,  plaintiff,  from  the  order  of  the  Com- 
mon Pleas  of  Erie  County,  striking  off  an  order 
dismissing  an  appeal  by  L.  E.  Howe  and  T.  W. 
Walker,  trading  as  the  Joplin  Paper  Company, 
defendants,  from  the  judgments  of  an  alderman, 

Judgment  was  obtained  by  the  plaintiffs  before 
Alderman  Swalley,  of  Erie,  on  August  4,  1892. 
An  appeal  was  taken  August  27,  1892.  On 
September  3  the  transcript  was  filed,  and  on 
November  7,  1892,  the  Court,  on  motion  of 
plaintiff,  struck  off  the  appeal  for  the  reasons 
that  it  was  taken  more  than  twenty  days  after 
the  rendering  of  judgment,  and  that  the  neces- 
sary affidavit  had  not  been  (nade  before  the 
alderman.  On  November  12,  1892,  the  Court 
granted  a  rule  to  reinstate  appeal,  and  after 
hearing  on  November  29,  1892,  made  the  rule 
absolute. 

The  plaintiff  took  this  appeal. 

/.  Ross  Thompson  {George  Af.  Fletcher  with 
him),  for  appellant. 

S.  Af,  Brainerd  {Isador  Sobel  with  him),  for 
appellees. 

The  appellants  have  no  status  in  this  Court 
under  the  law  as  we  understand  it.  The  decision 
of  the  Court  in  reinstating  and  sustaining  the  ap- 
peal of  the  appellees  is  not  such  a  judgment  as 
to  entitle  the  appellants  to  this  appeal.  It  is 
only  interlocutory,  and  in  effect  determines  that 
the  case  is  properly  in  the  Court  of  Common 
Pleas  of  Erie  County,  and  is  now  pending  and 
undetermined. 

October  i,  1894.  Fell,  J.  The  appeal  in 
this  case  must  be  quashed,  as  the  judgment 
appealed  from  is  not  a  final  judgment. 
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What  was  said  by  this  Court  in  the  Citizens' 
Building  and  Loan  Association  v,  Hoagland  and 
Gass,  87  Pa.  326,  on  an  appeal  from  an  order 
opening  a  judgment  is  directly  applicable  :  **  It 
is  manifest  no  final  judgment  upon  the  applica- 
tion takes  place  against  the  plaintiff  until  the 
case  has  been  heard  and  the  judgment  entered 
thereon,  setting  it  aside  or  lessening  its  amount. 
Here  the  judgment  was  merely  opened  and  an 
issue  awarded.  Until  the  issue  is  tried  and  the 
Court  SLCtsf  on  it  a  final  judgment  is  not  entered. 
It  would  be  intolerable  to  have  an  appeal  on  the 
opening  order,  and  then  an  appeal  on  the  deter- 
mination of  the  issue  and  final  decree  of  the 
Court."  See  also  Campbell  v,  Sloan,  62  Pa. 
481,  and  Ins.  Co.  v,  Hartshorne,  84  Pa.  453. 

The  defendants  appealed  from  the  judgment  of 
an  alderman,  and  filed  in  the  Court  of  Common 
Pleas  a  transcript  of  the  proceedings  before  him. 
A  rule  granted  the  plaintiff  to  show  cause  why 
the  appeal  should  not  be  struck  off  was  made 
absolute.  Subsequently  a  rule  was  granted  on 
motion  of  the  defendants  to  show  cause  why  the 
former  order  striking  off  the  appeal  should  not 
be  reconsidered  and  the  appeal  reinstated. 

It  is  to  the  order  making  absolute  this  rule  and 
reinstating  the  appeal  that  the  assignment  of 
error  is  directed.  The  effect  of  this  rule  is  only 
to  determine  that  the  case  is  properly  in  the 
Court  of  Common  Pleas.  It  is  neither  a  final 
judgment  nor  an  award  in  the  nature  of  a  final 
judgment,  but  it  is  mterlocutory,  and  from  it  no 
appeal  lies. 

The  appeal  is  quashed  at  the  cost  of  the  ap- 
pellant and  the  record  remitted  with  a  proce- 
dendo. H.  B. 


Jan.  »94,  363.  April  6,  1894. 

Johnson  V.  Philadelphia  &  Reading  Rail- 
road Co 

Practice — Pleading^Act  of  May  25,  1887 — 
Rules  of  Court — Evidence — Release — Act  of 
May  II,  1881 — Public  policy. 

The  Supreme  Court  does  not  interfere  with  the  inter- 
pretation by  the  lower  Courts  of  their  own  rules,  except 
in  cases  of  plain  mistake  which  has  inflicted  substantial 
injury  on  the  party  complaining. 

Under  the  plea  of  ''not  guilty*'  filed  to  an  action  of 
trespass  under  the  Act  of  1887,  for  damages  for  personal 
injuries,  an  alleged  release  given  by  the  plaintiff  is  ad- 
missible in  evidence. 

The  Act  of  May  1 1,  1881  (P.  L.  20),  which  re- 
quires copies  of  the  application  to  be  attached  to  all  life 
and  fire  insurance  policies  does  not  apply  to  a  beneficial 
association  which  does  not  issue  policies. 

An  employee  of  the  P.  &  R.  R.  R.  Co.  signed  an  ap- 
plication for  membership  in  a  relief  association,  whereby 


he  agreed  to  have  a  portion  of  his  wages  applied  for  the 
purpose  of  securing  benefits,  and  agreed  that  in  consider- 
ation of  the  contributions  by  the  P.  &.  R.  R.  Co.  to  the 
fund  of  the  association,  acceptance  of  benefits  from  the 
relief  fund  would  operate  as  a  release  of  all  claims  against 
the  company : 

Held  (i),  that  the  acceptance  of  benefits  after  an  acci- 
dent operated  as  a  release  of  the  company. 

(2).  That  such  a  contract  is  distinguished  from  those 
exempting  a  carrier  firom  liability 'for  n^ligence  which 
are  against  public  policy,  in  that  the  employee  re- 
tains whatever  right  of  action  he  may  have  until  after 
knowledge  of  all  the  facts,  and  an  opportunity  to  make 
a  choice  between  the  sure  benefits  of  the  association  and 
the  chances  of  litigation. 

Appeal  of  W.  B.  B.  Johnson,  from  the  judg- 
ment of  the  Common  Pleas  No.  2,  of  Philadel- 
phia County,  in  an  action  for  damages  for  per- 
sonal injuries  against  the  Philadelphia  &  Read- 
ing Railroad  Company. 

On  the  trial,  before  Pennypacker,  J.,  the 
plaintiff  proved  the  nature  of  his  injuries,  a 
crushed  leg,  and  offered  evidence  to  show  that 
they  were  sustained  by  reason  of  the  worn  con- 
dition and  bad  repair  of  a  switch. 

The  defendant  offered  in  evidence  the  paper 
identified  by  the  plaintiff,  being  an  application 
for  membership  in  the  Relief  Association  by 
William  B.  B.  Johnson,  No.  25,962,  dated 
Philadelphia,  June  13,  1891,  and  said  applica- 
tion contained  the  following: — 

**I,  William  B  B.  Johnson,  of  Philadelphia,  in  the 
County  of  Philadelphia  and  State  of  Pennsylvania,  em- 
ployed in  the  service  of  the  Philadelphia  and  Reading 
Railroad  Company  as  brakeman  on  the  main  line  divi- 
sion, do  hereby,  by  reason  of  such  employment^  apply  for 
membership  in  the  relief  association,  and  consent  and 
agree  to  be  bound  by  the  regulations  of  the  relief  asso- 
ciation, as  contained  in  the  book  of  said  regulations, 
approved  by  the  advisory  committee,  which  I  have  read 
or  have  had  read  to  me,  and  by  any  other  regu  ations  of 
the  said  association  hereafter  adopted." 

Further  on  in  the  application  is  the  follow- 
ing :— 

*<And  in  consideration  of  the  contribution  to  be  made 
by  the  Philadelphia  and  Reading  Railroad  Company  to 
the  funds  of  the  association,  I  agree  that  the  acceptance  of 
benefits  from  the  said  relief  fund  for  injury  or  death  shall 
operate  as  a  release  of  all  claims  for  damages  against  said 
company,  my  employer,  arising  from  such  injury  or  death, 
which  could  be  made  by  or  through  me,  and  that  I  or  my 
legal  representatives  will  execute,  or,  where  necessary, 
procure  to  be  executed  by  others,  such  further  instrument 
as  may  be  necessary  formally  to  evidence  such  acquit- 
tance.** 

And  in  addition  to  the  above  clauses  is  the 
following : — 

"I  also  agree  that  this  application,  when  approved  by 
the  superintendent  of  the  relief  association,  shall  make 
me  a  member  of  the  relief  association,  and  constitute  a 
contract  between  myself  and  the  said  company,  my  em- 
ployer, and  that  the  terms  of  this  application  and  the 
regulations  of  said  association  shall,  during  my  member- 
ship, be  apart  of  the  conditions  of  my  em  ' 
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company^  and  the  same  shall  not  be  avoided  by  any 
change  in  the  character  of  my  service,**  etc. 

Defendant  also  offered  voucher  and  order  No. 
19,071,  dated  September  28,  1891,  in  favor  of 
William  B.  B.  Johnson,  on  certificate  No.  25,- 
962,  for  benefits  for  ^3,  from  August  29,  1891, 
to  August  31,  1 89 1,  inclusive,  on  account  of  the 
accident. 

^3.00       (Signed.)    Wm.  B.  B.  Johnson, 

Kk  having  received  the  money  thereon.  (A 
true  copy  being  attached  hereto  and  marked 
'*B.") 

Also  like  order,  19,623,  dated  October  22, 
1 89 1,  for  $30  for  benefits  for  thirty  days  from 
September  i,  1891,  to  September  30,  1891,  in- 
clusive. Signed  by  William  B.  B.  Johnson  as 
having  received  the  same.  (A  true  copy  being 
attached  hereto  and  marked  "C") 

Also  like  order,  No.  20,368,  dated  November 
18,  1891,  for  ^31.  Signed  by  William  B.  B. 
Johnson  as  having  received  the  money.  (A  true 
copy  being  attached  hereto  and  marked  "D.") 

Also  like  order.  No.  21,174,  dated  December 
12,  1 89 1,  for  ^30.  Signed  by  William  B.  B. 
Johnson  as  having  received  the  money.  (A 
true  copy  being  attached  hereto  and  marked 

Counsel  stated  that  these  were  papers  identi- 
fied by  the  plaintiff  while  on  the  stand. 

(Objected  to.) 

Mr.  Hart  stated  that  the  purpose  of  the  offer 
was  to  show  a  release  to  the  railroad  company 
under  clause  B.  of  the  contract. 

It  appeared  that  the  defendant  had  filed  a  plea 
of  record  only  as  follows:  **Not  guilty,"  and 
that  no  notice  pf  the  proposal  to  introduce  spe- 
cial matter  had  been  given  plaintiff. 

And  thereupon  plaintiff's  counsel  objected, 
and  the  Court  overruled  the  objection  and  ad- 
mitted in  evidence  all  of  said  papers. 

Exceptions  were  taken  by  plaintiff  (assign- 
ments of  error  i  to  5  inclusive). 

Defendant  called  the  general  book-keeper  of 
the  company  to  show  the  contributions  by  the 
defendant  company  to  the  Reading  Railroad 
Relief  Association,  which  he  stated  had  amounted 
to  over  $60,000.  Objected  to  by  plaintiff. 
Objection  overruled.  (Sixth  assignment  of  error.) 

Defendant  offered  in  evidence  plaintiff's  book 
of  membership  in  the  relief  association. 

Objected  to  by  plaintiff.  Objection  overruled. 
(Seventh  assignment  of  error.) 

Plaintiff's  counsel  made  the  following  offer  in 
rebuttal : — 

"That  on  June  13,  1891,  the  day  the  plaintiff 
was  employed  by  the  defendant  company,  he 
was  asked  and  directed  by  the  officers  and  agents 
of  the  defendant  company,  at  the  office  of  the 
defendant  company,  where  the  employ^  are  en- 
gaged, to  sign  some  papers  relating  to  his  state 


of  health  and  was  asked  some  questions  about 
his  family.  That  he  was  handed  a  paper  for  sig- 
nature, which  was  stated  to  him  contained  his 
answers  to  the  questions,  that  it  was  all  right  and 
for  him  to  hurry  up  as  the  officer  of  the  defend- 
ant company  was  in  a  hurry  to  go  away  and 
there  were  many  others  waiting  for  employment 
like  the  plaintiff.  That  upon  those  representa- 
tions he  signed  the  paper  placed  before  him  ac- 
cording to  the  instructions.  That  nothing  was 
said  about  any  Relief  Association  and  that  he  did 
not  know  that  he  had  ever  signed  any  paper  in 
relation  to  the  Relief  Association  until  it  was 
claimed  during  the  trial  of  this  case.  That  he 
did  not  know  that  there  were  any  rules,  regula- 
tions or  by-laws  of  the  Relief  Association  until 
three  months  after  the  occurrence  of  the  injury 
in  question,  when  the  book  called  'Regulations 
of  the  Relief  Association,'  which  has  .been 
offered  in  evidence  by  the  defendant  company 
was  given  to  him  by  an  agent  of  the  defendant 
company." 

(Objected  to  that  the  evidence  affirmatively 
showed  that  under  a  contract  with  the  signature 
to  it  acknowledged  to  be  a  proper  signature  by 
the  plaintiff,  that  he  contracted  to  do  certain 
things  therein  contained.  That  subsequently  to 
the  signing  of  the  contract  and  pursuant  to  it, 
he  received  the  benefits  contracted  to  be  re- 
ceived under  that  contract  and  the  receipts  for 
those  are  produced  in  evidence  and  acknowl- 
edged so  to  be  by  him.) 

The  Court  :  "The  plaintiff  has  executed  a 
written  paper  which  bears  all  over  it  the  appear- 
ance of  a  contract  in  which  the  employer  was  a 
party.  At  the  top  of  the  contract,  in  large  and 
bold  letters  are  the  words,  «The  Philadelphia 
and  Reading  Railroad  Relief  Association.' 
Through  the  contract  are  a  number  of  provisions 
which  indicate  to  anybody  examining  it  in  the 
most  cursory  way  that  it  is  a  contract  with  the 
Reading  Railroad  Company,  and  it  is  formally 
provided  that  it  shall  be  such  a  contract.  The 
plaintiff  now  asks  to  have  it  set  aside  on  the 
ground  that  he  did  not  know  what  its  contents 
were.  This  was  executed  in  June,  I  believe, 
1 89 1 .  Some  two  or  three  mon  ths  afterwards  the 
plaintiff  met  with  the  accident,  and  after  the  ac- 
cident, in  accordance  with  the  provisions  of  the 
contract,  he  received  the  benefits  under  it 
Under  these  circumstances  it  ought  to  appear  in 
the  clearest  way  in  the  world  that  there  was 
fraud  or  misrepresentation,  and  had  there  been, 
there  is  apparently  a  subsequent  ratification  of 
it.  I  think,  therefore,  the  offer  will  have  to  be 
overruled.'* 

Exception  for  plaintiff.  (Eighth  assignment 
of  error.) 

Defendant  requested  the  Court  to  charge  the 
jury  as  follows  : — 
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"The  plaintiff  having  signed  the  application 
for  membership  in  the  Philadelphia  and  Reading 
Railroad  Relief  Association,  and  become  a 
member  thereof,  and  having  in  pursuance  of  the 
contract  thereby  made,  received  the  benefits  to 
which  he  was  entitled  under  said  contract  in 
consequence  of  the  injuries  which  are  the  sub- 
ject  of  this  suit,  he  is  bound  by  the  conditions 
of  the  application  for  membership,  and  the  rules 
and  regulations  of  said  association,  and  the  de- 
fendant company  is  thereby  released  from  all 
liability  to  the  plaintiff  in  this  suit,  and  your 
verdict  must  be  for  the  defendant." 

There  was  no  specific  answer  made  by  the 
Judge  to  this  point,  but  in  the  general  charge 
be  said : — 

"This  is  a  contract  of  an  arrangement  for  the 
raising  of  a  fund  providing  for  benefits  in  the 
case  of  injury  or  death  of  the  employ^  resulting 
firom  accident,  and  it  would  seem  upon  the  face 
of  it  a  contract  which  is  beneficial  to  the  em- 
ploy^. In  most  of  the  cases  which  arise  the 
employ^  cannot  recover,  because  of  the  fact 
that  he  accepts  the  risks  of  the  employment,  or 
because  of  the  fact  that  an  accident  had  arisen 
from  the  negligence  of  a  co-employ6.  There  is 
no  such  distinction  drawn  in  the  agreement 
which  is  here  made,  but  the  benefits  are  benefits 
which  are  conferred  upon  those  who  are  sub- 
jected to  an  accident  in  whatever  way  it  may 
occur.  The  contract  provides  that  it  shall  be  an 
agreement  between  the  employ 6  and  the  com- 
pany, and  it  appears,  from  the  evidence  in  this 
case,  that  it  has  been  accepted  by  the  company, 
because  they  have  paid  into  the  fund  of  the 
Relief  Association  a  sura  amounting  to  ^loo,- 
ooo.  There  is  a  provision  in  the  agreement  that 
it  shall  operate  as  a  release  of  all  claim  of  dam- 
ages against  said  company.  It  provides  that : 
'I  agree  that  acceptance  of  benefits  from  said  re- 
lief fund  for  injury  or  death  shall  operate  as  a 
release  of  all  claims  of  damages  against  the  com- 
pany.* It  appears,  therefore,  that  it  is  not  a  re- 
lease in  all  cases  upon  its  terms,  but  that  what 
constitutes  a  release,  according  to  the  contract 
between  the  parties,  is  the  acceptance  of  the 
benefits  after  the  injury  has  occurred.  Now 
that,  assuredly,  is  of  great  advantage  to  the  em- 
ploy^, because  it  permits  him,  after  he  knows 
the  extent  of  his  injury  and  the  manner  in 
which  it  has  occurred,  to  say  whether  or  not  he 
will  take  the  benefits  provided  for  by  the  con- 
tract, or  whether  he  will  rest  upon  his  right  to 
sue  and  claim  damages  for  negligence.  I  can- 
not see  that  it  is  any  different  from  a  compro- 
mise of  a  case  made  between  the  parties,  since 
it  gives  the  employ^  the  right  to  determine  his 
course  of  conduct  after  he  has  ascertained  the 
extent  of  his  injuries.*'  (Ninth  assignment  of 
error.) 


"Under  all  the  evidence  in  this  case  your  ver- 
dict must  be  for  the  railroad  company.** 

Answer,  Afl&rmed.  (Tenth  assignment  of 
error.) 

Verdict  for  defendant  and  judgment  thereon. 
Plaintiff  appealed,  assigning  for  error  the  ruling 
on  the  evidence  above  noted  and  the  answers  to 
defendant*s  points. 

Wiltiam  W.  Smithers,  for  appellant. 

The  record  shows  simply  a  plea  of  "not 
guilty,**  and  no  notice  of  special  matter  was 
given,  it  was  clearly  error  therefore  to  admit  the 
testimony  as  to  the  Relief  Association. 

Act  of  May  25,  1887. 

Rule  of  Court  xxxi.,  sec.  126  c,  p.  128. 

A  release  must  be  specially  pleaded  under  the 
former  practice. 

Johnson  v.  Kerr,  I  S.  &  R.  25. 

The  above  rule  of  Court  as  to  notice  must  be 
complied  with  in  actions  of  trespass. 

Ogden  V.  Lukens,  29  Weekly  Notes,  258. 

The  release  was  inadmissible  because  it  did 
not  comply  in  form  with  the  Act  of  May  11, 
1881,  sec.  I  (P.  L.  20).  This  Act  has  been  de- 
clared constitutional  and  construed  in 

Life  Asso.  v.  Masser,  120  Pa.  384. 
Ins.  Co.  V.  Dunham,  117  Id.  460. 
Hebb.  v.  Ins  Co.,  138  Id.  174. 
Title  Co.  V.  Ins.  Co.,  132  Id.  385. 
Pickett  V.  Ins.  Co.,  144  Id.  79. 
Hendel  v.  Assn.,  49  Leg.  Int  484. 
Conductors  Mutual  Aid  and  Ben.  Assn.  v,  Robinson, 
35  N.  E.  Rep.  168. 

The  contract  was  not  admissible  because  it  is 
against  public  policy. 

Ray's  Contractual  Limitations,  2. 

Wharton  on  Neglij^ence,  sec.  199. 

R.  R.  Co.  V,  Baldauf,  16  Pa.  67. 

Rose  V.  R.  R.  Co.,  39  Iowa,  246. 

Atwood  V,  Transportation  Co.,  9  Watts,  87. 

R.  R.  Co  V.  Raiordon,  119  Pa.  577. 

Forepaugh  v.  R.  R.  Co.,  128  Id.  217. 

Jacobus  V.  R.  R.  Co.,  I  Cen.  L.  J  ,  374. 

Crew  V.  Bradstreet,  134  Pa.  161. 

Cooley  on  Torts,  687. 

R.  R.  Co.  V.  Jones.  2  Head  517. 

O'Neill  V.  Iron  Co ,  30  N.  W.  Rep.  688. 

Johnson  v.  R.  R.  Co.,  8  R.  W.  &  C.  J.,  312. 

Thompson  on  Negligence,  1025. 

Roesner  z/.  Hermann,  10  Bissell,  486. 

The  question  of  fact  as  to  the  circumstances 
under  which  plaintiff  signed  the  application 
should  have  been  left  to  the  jury. 

Railroad  Co.  v.  Welch,  52  111.  183. 
Schultz  V  R.  R.  Co  ,  44  Wise.  638.       | 
Butler  V  The  Regents,  32  Id.  124. 
0»Neill  V,  Iron  Co  ,  30  N.  W.  Rep.  688. 

Gavin  W,  Hart^  for  appellee. 
In  trespass  on  the  case,  "whatever  will  in  jus- 
tice and  conscience,  according  to  the  circtim- 
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stances  of  the  case,  mitigate  or  bar  the  claim  may 
be  received  in  evidence  on  the  part  of  the 
defendant  under  the  general  issue,  and  it  is 
not  only  competent  for  the  defendant  to  show 
any  matter  in  excuse  or  justification,  but  he  may 
also  give  in  evidence  any  matter  in  discharge  of 
the  action  as  payment  or  release,  or  accord  and 
satisfaction.*' 

1st  Troubat  &  Haly's  Practice,  section  543. 
Bird  V,  Randall,  3  Burr,  1353. 

In  an  action  on  the  case  a  release  executed 
after  suit  brought  may  be  given  in  evidence  under 
the  general  issue. 

Lyon  V,  Marclay,  I  Walts,  271. 
This  association  was  not  an  insurance  com- 
pany and  therefore  the  Act  of  1881  does  not 
apply. 

Fuller  V.  B.  &  O.  R.  Assn..  67  Md.  433. 
Com'th  V,  Equitable  Beneficial  Assn.,  25  Weekly 
Notes,  347. 

The  cases  cited  by  appellant  on  the  question 
of  public  policy  have  no  application,  the  ques- 
tion of  the  validity  of  such  a  release  is  settled  by 

Graft  V.  R.  R.  Co.,  8  Ad.  Rep  206. 

July  12,  1894.  Mitchell,  J.  The  release 
was  admissible  under  the  plea  of  not  guilty.  By 
the  strict  letter  of  the  Procedure  Act  of  1887 
**the  only  plea  in  the  action  of  trespass  shall  be 
not  guilty,"  though  the  pleadings  are  to  be  * 'sub- 
ject to  the  rules  of  the  respective  Courts  as  to 
notice  of  special  matter."  The  rule  of  the  Court 
below  prescribes  that  defences  previously  pleaded 
specially  or  given  in  evidence  under  equitable 
pleas,  shall  be  admissible  under  the  general  issue 
upon  notice  given  ten  days  prior  to  the  trial. 
This  Court  does  not  interfere  with  the  interpre- 
tation by  the  lower  Courts  of  their  own  rules, 
except  in  cases  of  plain  mistake  which  has  in- 
flicted substantial  injury  on  the  party  complain- 
ing. But  here  we  see  no  error.  Tiie  present 
action  in  its  nature  is  trespass  on  the  case,  and 
the  Legislature  in  an  effort,  however  misdirected, 
to  get  rid  of  technical  distinctions  by  calling  all 
actions  ex  delicto  trespass,  and  limiting  the  plea 
to  not  guilty,  certainly  did  not  mean  to  tie  them 
all  down  to  the  technical  restrictions  of  that 
plea  in  that  action  at  common  law.  In  actions 
on  the  case  a  release  was  admissible  in  evidence 
without  being  pleaded.  i  Chitty  Plead.  491 ; 
Green  wait  v.  Homer,  6  S.  &  R.  71. 

The  further  objection  that  the  release  was  not 
admissible  because  in  form  it  did  not  comply 
with  the  Act  of  May  11,  1881,  P.  L.  20,  requir- 
ing copies  of  the  application,  etc.,  to  be  attached 
to  the  policy,  is  sufficiently  answered  by  the  con- 
sideration that  that  Act  applies  only  to  policies 
issued  by  insurance  companies,  and  the  Relief 
Association  is  not  an  insurance  company  but  a 


beneficial  association :  Com.  v.  Equitable  Aso., 
137  Pa.  412;  N.  W.  Masonic  Asso.  v.  Jones, 
154  Pa.  99 ;  nor  does  it  issue  insurance  policies. 

It  is  further  objected,  and  this  is  the  only  sub- 
stantial question  in  the  case,  that  the  release  was 
void  as  against  public  policy,  and  a  number  of 
cases  are  cited  to  show  that  a  common  carrier 
cannot  make  a  valid  contract  against  his  own 
negligence.  It  was  quite  unnecessary  to  go  out 
of  our  own  State  for  authority  on  that  proposi- 
tion ;  it  is  not  questioned  here  any  mqre  than 
elsewhere,  but  it  is  wide  of  the  point  in  this  case. 
There  is  no  provision  exempting  the  company 
from  liability  for  future  negligence.  The  bene- 
fits, by  the  regulations  of  the  Relief  Association, 
become  due  to  members  whenever  disabled  by 
accident  in  the  railroad  company's"  service,  or 
by  sickness  or  injury  other  than  in  the  company's 
service,  without  reference  to  the  question  of 
negligence  at  all.  As  these  provisions  include 
benefits  in  cases  of  accident  pure  and  simple,  of 
injury  by  the  negligence  of  fellow  workmen,  and 
by  the  member's  own  contributory  negligence, 
it  is  apparent  that  they  cover  a  wide  field  in 
which  there  is  no  liability  of  the  railroad  com- 
pany at  all.  Such  cases  are  probably  a  large 
majority  of  those  occurring  to  railroad  em- 
ployes, and  the  association  therefore  is  of  the 
highest  order  of  beneficial  societies.  But  even 
in  cases  of  injury  through  the  company's  negli- 
gence there  is  no  waiver  of  any  right  of  action 
that  the  person  injured  may  thereafter  be  en- 
titled to.  It  is  not  the  signing  of  the  contract 
but  the  acceptance  of  benefits  after  the  accident 
that  constitutes  the  release.  The  injured  party 
therefore  is  not  stipulating  for  the  future,  but 
settling  for  the  past ;  he  is  not  agreeing  to  ex- 
empt the  company  from  liability  for  negligence, 
but  accepting  compensation  for  an  injury  already 
caused  thereby.  He  may  as  well  accept  it  in  instal- 
ments as  in  a  single  sum,  and  from  an  appointed 
fund  to  which  the  company  has  contributed,  as 
from  the  company's  treasury  as  a  result  of  litiga- 
tion. The  substantial  feature  of  the  contract 
which  distinguishes  it  from  those  held  void  as 
against  public  policy  is  that  the  party  retains 
whatever  right  of  action  he  may  have  until  after 
knowledge  of  all  the  facts,  and  an  opportunity 
to  make  his  choice  between  the  sure  benefits  of 
the  association  or  the  chances  of  litigation. 
Having  accepted  the  former  he  cannot  justly 
ask  the  latter  in  addition.  This  feature  of  the 
case  brings  it  on  all  fours  with  Graft  v.  R.  R- 
Co.,  8  Atlantic  Rep.  206,  where  a  release  under 
similar  circumstances  was  held  to  be  a  conclu- 
sive bar. 

There  is  no  public  policy  which  the  contract 
can  be  said  to  transgress. 

Judgment  affirmed.  w.  m.  s.,  jr. 

[See  next  case.]  r-^  . 
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Oct.,  '94,  27.  October  2,  1894 

Ringle  v.  Penna.  R.  R.  Co. 

Railroads — Relief  Association —  Contract — Re- 
lease— Practice — -Judgment  on  reserved  point, 

K.,  an  employee  of  defendant  and  a  member  of  a  «re- 
lief  association"  composed  of  fellow-employees,  and 
which  was  contribnted  to  by  defendant,  was  injured  in 
the  discharge  of  his  duties;  after  accepting  <*the  benefits'' 
from  the  association  for  some  time  he  brought  an  action 
of  trespass  against  defendant.  One  of  the  stipulations  of 
the  contrsu:t  with  the  relief  association  was  that  the  ac- 
ceptance of  benefits  by  a  member  should  operate  as  a  re- 
lease of  all  claims  for  damages  against  the  company,  aris- 
ing from  injury  for  which  said  benefits  were  allowed ; 

Held^  this  acceptance  of  the  **benefits"  was  a  bar  to 
a  recovery  by  the  plaintiff. 

Johnson  v,  Phila.  &  Reading  R.  R.,  163  Pa.  127,  fol- 
lowed. 

The  jury  found  for  the  plaintiff  and  the  Court  subse- 
quently entered  judgment  for  him  on  point  of  law  re- 
served: 

Held^  that  a  point  reserved  is  authority  to  the  Court  to 
enter  judgment  for  defendant,  non  obstante  veredicto.  In 
the  case  of  the  plaintiff  there  can  be  no  such  reservation, 
the  verdict  must  be  for  him  with  authority  to  enter  judg- 
ment for  defendant  against  the  verdict.  If  the  authority 
is  not  exercised  the  reservation  drops  and  the  verdict 
stands  as  rendered. 

Robinson  v.  Myers,  67  Pa.  9;  Bank  v.  McCoy,  69  Id. 
204;  Morris  v,  Ziegler,  71  Id.  450;  Gladine  y,  Frick,  88 
Id.  460;  Hosier  v.  Hursh,  151  Id.  415,  followed. 

Appeal  of  the  Pennsylvania  Railroad  Com- 
pany, owners  and  lessees,  operating  the  West 
Penn  Railroad,  from  the  judgment  of  the  Com- 
mon Pleas  of  Westmoreland  County,  entered  on 
a  verdict  in  an  action  of  trespass  wherein  George 
E.  Ringle  was  plaintiff,  and  appellant  defendant. 

On  the  trial  of  this  cause,  before  Doty,  P.  J., 
the  facts  appeared  as  follows  : — 

The  plaintiff  in  the  discharge  of  his  duty  as  a 
freight  conductor  in  the  employ  of  defendants, 
was  injured  on  the  night  of  March  19,  1890,  by 
a  land-slide  at  a  point  some  three-quarters  of  a 
mile  west  of  Bagdad  station  on  defendant's  road. 

On  the  night  of  March  13,  1890,  a  land-slide 
had  occurred  at  this  same  point  and  caution  was 
officially  enjoined  on  all  trainmen  in  passing 
the  place ;  the  next  day  orders  were  issued  to 
resume  schedule  time  and  the  track  was  reported 
to  be  in  good  condition. 

On  the  2ist  of  July,  1886,  the  plaintiff  exe- 
cuted  his  application  to  the  relief  department  of 
the  Pennsylvania  Railroad  Company,  which  on 
the  31st  of  July,  1886,  was  approved  by  the  as- 
sistant  superintendent  of  this  department.  He 
continued  in  good  standing  up  until  the  time  of 
his  accident.  One  stipulation  of  this  contract  is 
as  follows : 

"And  I  agree  that  the  acceptance  of  benefits 
from  the  said  relief  fund  for  injury  or  death 


shall  operate  as  a  release  of  all  claims  for  dam- 
ages against  said  company  arising  from  such  in- 
jury or  death,  which  could  be  made  by  or 
through  me,  and  that  I  or  my  legal  representa- 
tives will  execute  such  further  instrument  as  may 
be  necessary  formally  to  evidence  such  acquit- 
tance.'* 

For  twenty-one  months  plaintiff  received  the 
'^benefits"  he  was  entitled  to  from  the  relief  as- 
sociation ;  he  declined  to  execute  the  release  as 
required  by  the  defendants  and  brought  suit  to 
recover  damages  received  by  reason  of  defend- 
ant's negligence. 

The  verdict  was  for  the  plaintiff  in  ^8,750 
which  was  reduced  to  ^4,850. 

The  Court  reserved  the  points — 

1.  Whether  there  is  any  evidence  of  negli- 
gence on  the  part  of  the  defendant  to  be  submit- 
ted to  the  jury,  and, 

2.  Whether  the  release  dated  21st  July,  1886, 
as  contained  in  the  application  of  plaintiff  for 
membership  in  the  relief  department  of  the  de- 
fendant company,  and  the  acceptance  of  bene- 
fits  from  the  relief  fund,  defeat  this  action  and 
prevent  the  recovery  of  damages  against  said 
company  for  injuries  sustained  while  in  its  em- 
ploy. 

Judgment  was  subsequently  entered  for  plain- 
tiff on  the  points  reserved. 

Defendant  appealed. 

Paul  H,  Gaither  (/.  A,  Marchand  with 
him),  for  appellant. 

This  relief  department  is  under  the  care  of  the 
defendant.  Its  officers  and  employ^  are  paid 
by  the  defendant.  It  contributes  of  its  own 
means  largely  to  carrying  on  this  work. 

Plaintiffs  membership  in  the  relief  association 
and  reception  of  benefits  from  it  bars  his  recovery. 

Graft  V,  Baltimore  &  Ohio  R.  R.,  8  Atlantic  Re- 
porter, 206. 

Leias  z/.  Penna.  Co.,  unreported  as  yet,  decided 
May  8,  1894,  Appellate   Court,  State  of  Indiana. 

Johnson  v.  R.  R.  Co.,  163  Pa.  127. 

E,  E.  Robbins^  (with  \\\mJohn  E.  Kunkle  and 
John  P,  Elkins),  for  appellee. 

The  agreement  to  release  as  set  out  in  appli- 
cation for  membership  in  the  relief  association 
is  against  public  policy. 

Penna.  R.  R.  Co.  v.  Butler,  57  Pa.  337. 

Goldey  v.  Penna.  R.  R.  Co.,  30  Id.  242. 

Powell  V.  Penna.  R.  R.  Co.,  32  Id.  414. 

O  Donnell  v.  A.  V.  R.  R.  Co.,  59  Id.  250. 

Pennsylvania  Railroad  Co.  v,    Henderson,  51  Id. 

315. 
Lackawanna  &  Bloomsburg  R.  R.  Co.  v,  Chenewith, 

52  Id.  382. 
Farnham  v,  R.  R.  Co.,  55  Id.  62. 

Releases  for  personal  injuries  are  to  be  scru- 
tinized with  great  care ;  and  to  be  upheld  they 
must  have  been  made  upon  a  sufficient  consid- 
eration. 
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Kennert?  v,  Etiwan  Phosphate  Co.,  17  S.  C.  411. 

43  Am.  Rep.,  607. 

Tomkms  v.  Clay  St.  R.  R.  Co.,  66  Cal.  163. 

Under  a  contract  stipulating  that  the  measure 
of  damages  to  an  employ^  for  injuries  received 
shall  be  his  regular  wages  until  he  is  able  to 
work,  if  not  more  than  six  months,  an  agree- 
ment to  accept  one  month's  wages  in  full  of  all 
damages,  where  there  is  no  dispute  as  to  his 
right  to  such  wages,  is  without  consideration, 
and  will  not  bar  his  recovery  of  wages  for  a  fur- 
ther time  during  which  he  is  unable  to  work. 
See  the  following  authorities : 

Carlton  v.  Western  R.  R.  Co.,  81  Ga.  531. 
Sobieskit/.  St.  Paul  R.  R.  Co.,  41  Minn.  169. 

Where  one  during  his  employment  agreed  in 
writing  with  his  employer  not  to  hold  him  liable 
for  an  injury  caused  by  the  negligence  of  the 
employer,  but  without  agreement  as  to  future 
employment,  or  other  consideration,  this  was 
held  void. 

Pardy  v,  Rome,  etc!,  R.   R.  Co.,  52   Hun  (N.  Y.) 

267. 
Peterson  t/.  Chicago  R.  R.  Co.,  36  Minn.  399.' 

An  injured  party,  even  after  the  signing  of  a 
release  for  injuries  caused  by  negligence,  must 
have  been  acquainted  with  its  contents,  and 
must  have  intended  to  sign  such  a  release  for  the 
damages,  as  is  set  up  as  a  bar  to  recovery  in  the 
action. 

Schulti  V,  Chicago  R.  R.  Co.,  44  Wis.  638. 

Packet  Co.  v.  Defreis,  94  1)1.  598. 

34  Am.  Rep.  245. 

Chicago,  etc  ,  R.  R.  Co.  v.  Mills,  105  111.  63. 

I  Am.  &  Eng.  R.  R.  Cas.  294. 

Where  party  injured  had  been  engaged  as 
baggage  man  by  the  defendant  for  a  number  of 
years,  and  signed  a  release  of  defendant  from  all 
liability  to  the  plaintiff  for  any  negligence  with- 
out reading  the  same,  it  was  held  that  there  was 
no  consideration  for  the  release  which  was  offered 
as  a  bar  to  an  action  subsequently  instituted  for 
injuries  received  through  such  negligence. 

Purdy  V,   Rome,  etc.,  R.  R.  Co.,  125  N.  Y.,  209, 
above  cited. 

November  5,  1894.  Mitchell,  J.  This 
case  is  ruled  by  Johnson  v.  R.  R.  Co.,  163  Pa. 
127.  The  essential  principle  therein  established 
is  that  a  contract  between  employer  and  employ^ 
which  preserves  to  the  latter  all  his  rights  of  ac- 
tion in  case  of  negligence,  until  after  the  facts 
have  occurred  and  are  known  to  him,  is  not 
against  public  policy.  "There  is  no  waiver  of 
any  right  of  action  that  the  person  injured  may 
thereafter  be  entitled  to.  It  is  not  the  signing 
of  the  contract  but  the  acceptance  of  benefits 
after  the  accident  that  constitutes  the  release. 
The  injured  party,  therefore,  is  not  stipulating 


for  the  future,  but  settling  for  the  past;  he  is  not 
agreeing  to  exempt  the  company  from  liability 
for  negligence,  but  accepting  compensation  for 
an  injury  already  caused  thereby."     Id.  134. 

The  facts  of  that  case  and  this  are  not  mater- 
ially different.  In  both  the  agreement  is  that 
the  acceptance  of  benefits,  of  course  after  the 
accident,  shall  operate  as  a  release.  In  the 
present  case  there  is  an  additional  agreement 
that  the  plaintiff  shall  "execute  such  further  in- 
strument as  may  be  necessary  formally  to  evi- 
dence such  acquittance,'*  and  it  is  argued  that 
no  such  release  has  been  executed  by  plaintiff. 
But  it  is  not  necessary  that  it  should  be.  The 
acceptance  of  benefits  is  the  substance  of  the  re- 
lease, and  the  agreement  for  a  further  instrument 
is  by  its  express  terms  a  mere  formality  for  con- 
venience of  evidence. 

It  is  further  argued  that  as  the  contract  is  be- 
tween the  relief  association  and  the  plaintiff  and 
no  evidence  that  the  railroad  company  defend- 
ant has  in  fact  paid  anything  into  the  treasury 
of  the  association  there  is  no  consideration  to 
support  a  release  to  the  railroad  company.  It 
is  not,  however,  worth  while  to  discuss  whether 
the  defendant  is  in  position  to  take  advantage  of 
a  consideration  moving  from  another  party  but 
for  its  benefit,  as  the  consideration  from  the  de- 
fendant itself  is  abundant.  As  a  member  of  the 
association  it  has  assumed  obligations  to  take 
charge  of  the  administration,  and  to  pay  all  the 
operating  expenses,  to  take  care  of  the  funds  and 
to  be  responsible  for  their  safe  keeping,  to  guar- 
antee the  obligations  of  the  association,  and  to 
make  appropriations  to  supply  any  deficiencies. 
These  would  be  ample  even  if  the  amount  of  the 
consideration  could  be  inquired  into. 

The  release  being  a  complete  bar  to  plaintiff's 
right  of  action  it  is  not  necessary  to  consider  the 
evidence  of  negligence. 

As  a  matter  of  practice  it  may  be  well  to  no- 
tice an  irregularity  in  the  form  of  the  judgment. 
A  point  reserved  is  an  authority  to  the  Court  to 
enter  judgment  for  the  defendant,  non  obstante 
veredicto.  There  can  be  no  reservation  in  favor 
of  the  plaintiff,  the  verdict  must  be  for  him, 
with  authority  to  enter  judgment  for  the  defend- 
ant against  the  verdict :  Robinson  v,  Myers,  67 
Pa.  9;  State  Bank  v,  McCoy,  69  Pa.  204;  Morris 
V,  Ziegler,  71  Pa.  450;  Glading  v,  Frick,  88  Pa. 
460;  Hosier  v.  Hursh,  151  Pa.  415.  If  that 
authority  is  not  exercised  the  reservation  drops 
out  of  the  case  altogether,  and  judgment  is  en- 
tered for  plaintiff,  not  on  the  point  reserved, 
but  on  the  verdict,  as  if  there  had  been  no  re- 
servation at  all. 

Judgment  reversed  and  judgment  entered  for 
defendant  on  the  point  reserved. 

w.  D.  N. 
[See  preceding  case.] 
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Jan.  *93,  277.  May  2,  1894. 

Gibson  v.  W.  N.  Y.  &  P.  R.  R.  Co. 

Trespass  —  Damages  —  Railroads — Release — 
Fraud-^Ratification, 

Where  a  release  is  set  up  in  the  course  of  a  trial,  and 
while  the  phjrsical  fact  of  its  execution  is  admitted,  the 
releasor  gives  evidence  that  his  mental  condition  at  the 
time  was  such  that  he  was  unable  to  know  what  he  was 
doing,  the  question  of  the  existence  of  a  release,  i,  e,,  the 
assent  of  the  releasor's  mind  thereto,  is  for  the  jury  under 
all  the  evidence. 

In  an  action  in  trespass  to  recover  damages  for  personal 
injuries  received,  the  defence  was  a  release,  for  a  valuable 
consideration,  executed  by  plaintiff  the  day  after  receiv- 
ing the  injuries,  and  shortly  after  undergoing  an  operation 
during  which  he  was  anaesthetised  The  plaintiff  alleged 
that  he  had  no  recollection  of  having  executed  the  re- 
lease, but  he  omitted  to  return  the  consideration  for  it 
after  having  returned  to  his  normal  mental  condition,  and 
after  having  knowledge  that  it  was  claimed  by  the  de- 
fendant  that  a  settlement  had  been  made  : 

Held,  this  was  a  ratification  of  the  execution  of  the 
release  and  plaintiff  could  not  recover.  [Sterrett,  C. 
J.,  dissented.] 

Appeal  of  the  Western  New  York  and  Penn- 
sylvania Railroad  Company,  from  the  judgment 
of  the  Common  Pleas  of  Warren  County,  entered 
on  a  verdict  in  an  action  of  trespass  wherein 
George  J.  Gibson  was  plaintiff  and  appellant  was 
defendant. 

The  facts  of  the  case  are  sufficiently  set  forth 
in  the  opinion  of  the  majority  of  the  Court. 

At  the  trial  the  Court  was  asked  by  defendant 
to  charge : — 

Sixth.  That  if  the  plaintiff  was  unconscious  at 
the  time  he  executed  the  release  in  question,  but 
afterwards,  and  when  restored  to  consciousness 
knew,  or  had  reason  to  believe  and  did  believe, 
that  the  ^240  was  money  left  with  him  by  the 
officials  of  the  railroad  and  as  compensation  for 
his  injuries,  and  knowing  or  believing  this,  he 
made  no  offer  to  return  the  money,  but  retained 
and  still  retains  it,  such  retention  is  an  acquies- 
cence in  and  ratification  of  the  release. 

Seventh.  That  under  the  whole  evidence  the 
verdict  should  be  for  the  defendant. 

The  sixth  point  the  Court  affirmed  if  the  jury 
found  the  further  fact  that  plaintiff  knew  or  be- 
lieved that  he  had  executed  a  release  or  agreed 
to  at  least.     The  seventh  point  was  refused. 

Verdict  for  plaintiff  for  |5S,  134.08.  The  de- 
fendant took  this  appeal  and  assigned  as  error, 
inter  alia,  the  answer  to  the  sixth  point  and  the 
refusal  of  the  seventh. 

The  case  was  previously  argued  May  2, 
1893,  ^°  which  occasion  Mitchell  and  Dean, 
JJ.,  were  absent,  and  subsequently  a  reargument 
was  ordered  which  was  now  had  before  a  full 
bench. 


William  D.  Brown  and  Eugene  Mullin,  for 
appellant. 

It  is  error  to  submit  a  question  of  fraud  to  a 
jury  on  slight  parol  evidence  to  overturn  a  writ- 
ten instrument. 

Penna.  R.  R.  Co.  v.  Shay,  82  Pa.  198. 
Mead  v,  Conroe,  113  Id.  220. 
Elcessor  v.  Elcessor,  146  Id.  359. 

The  executed  contract  of  a  lunatic  is  not 
void. 

Lancaster  Co.  Bank  v,  Moore,  78  Pa.  407. 

George  H.  Higgins  {Allen  6r*  Allen  with  him), 
for  appellee. 

The  release  cannot  be  under  the  circumstances 
of  its  execution  a  bar  to  plaintiffs  recovery. 

Ettinger  v.  Jones,  139  Pa.  218. 

October  i,  1894.  Dean,  J.  The  plaintiff, 
a  farmer  by  occupation,  on  23d  of  December, 
1890,  while  a  passenger  on  defendant's  railroad, 
was  injured  in  a  wreck  near  Bradford ;  his  left 
shoulder  was  dislocated  and  broken,  and  "his  in- 
jury, if  not  permanent,  for  a  long  time  will 
seriously  disable  him  in  the  performance  of  hard 
manual  labor.  The  wreck  occurred  about  noon, 
and  the  same  day  the  railroad  company  had  him 
removed  to  the  Riddell  House,  in  the  town  of 
Bradford.  He  received  some  attention  the  same 
evening,  and  the  next  morning,  when  about  to 
leave  for  his  home,  was  visited  by  Mr.  Wilmoth, 
the  agent  of  the  railroad  company,  and  Dr. 
Benninghoff,  the  company's  surgeon,  who  per- 
suaded him  to  stay  and  be  treated  by  the  com- 
pany's surgeons.  About  eleven  o'clock  in  the 
forenoon  of  the  same  day  Dr.  Benninghoff,  ac- 
companied by  Drs.  James  and  Stewart,  two 
other  surgeons,  again  visited  him  to  make  an  ex- 
amination of  his  injuries  and  apply  such  remedy 
as  was  demanded.  Anaesthetics,  chloroform  and 
ether,  to  the  extent  of  bringing  about  insensibil- 
ity to  pain  and  unconsciousness,  were  adminis- 
tered ;  the  examination  was  made,  and  the 
shoulder  given  such  treatment  as  the  nature  of  the 
injury  called  for.  He  was  insensible  from  the 
anaesthetics  for  from  twenty-five '  to  thirty  min- 
utes, and  in  this  time  the  surgeon's  work  was 
finished ;  consciousness  returned  in  five  to  ten 
minutes  after ;  he  then  talked  rationally ;  told 
the  surgeons  they  would  find  some  of  his  cloth- 
ing in  his  satchel,  then  in  the  room,  and  seemed, 
if  not  entirely  restored,  to  be  rapidly  regaining 
a  normal  condition. 

The  surgeons  then  left.  In  about  three-quar- 
ters of  an  hour  Dr.  Stewart  returned  to  the  room 
and  remained  from  five  to  ten  minutes ;  inquired 
as  to  his  condition,  and  he  replied  he  was  feel- 
ing well,  except  some  pain  in  his  shoulder ;  he 
seemed  then  to  have  completely  recovered.  Be- 
tween four  and  five  o'clock  in  the  afternoon  of 
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the  sarae  day,  J.  D.  Hancock,  Esq.,  solicitor, 
and  B. .  J.  Wilmoth,  agent  of  the  company, 
called  upon  him  for  the  purpose  of  settling,  and 
obtaining  a  release  of  any  claim  he  had  for  dam- 
ages against  the  company  because  of  his  injury. 
They  informed  him  of  their  object,  and  talked 
with  him  about  his  injury,  and  the  basis  of  com- 
putation for  payment.  He  thought  he  ought  to 
have  his  wages  while  unable  to  work  at  the  rate 
of  ^1.50  per  day,  and  possibly  the  cost  of  car- 
ing for  him  while  getting  well.  He  named  ^150 
as  a  reasonable  sum  covering  his  loss  of  earn- 
ings ;  Mr.  Hancock  thought  this  was  not  enough, 
considering  the  probable  loss  of  time  before  he 
would  recover  from  such  an  injury,  and  sug- 
gested the  payment  of  ^240,  and  he  willingly 
accepted  the  offer. 

A  release  was  drawn,  read  to  him,  and  he 
afifixed  his  signature.  He  expressed  an  intention 
of  immediately  returning  home,  but  yielding  to 
their  persuasions  and  suggestion  that  he  would 
have  better  treatment  in  the  hospital  at  Bradford, 
he  agreed  to  remain.  The  ^240  was  handed  him 
in  money;  he  requested  Mr.  Hancock  to  take 
his  pocket-book  out  of  his  hip  pocket ;  he  did 
so ;  plaintiff  then  counted  over  the  $240,  took 
a  small  sum  of  his  own  out  of  the  pocket-book, 
and  put  all  together  back  in  the  pocket-book. 
Mr.  Hancock  told  him  that  all  his  bills  would  be 
paid,  and  when  about  leaving  the  room  plaintiff 
said  :  "If  it  should  happen  I  don*t  entirely  re 
cover  the  use  of  my  limb,  I  will  expect  this 
company  to  give  me  a  place." 

The  accident  happened  on  Tuesday ;  the  fol- 
lowing Friday  plaintiff  went  to  the  hospital  in 
Bradford,  where  he  remained  more  than  three 
•months,  and  about  six  months  after  the  accident, 
on  nth  June,  1891,  he  brought  this  suit  to  re- 
•cover  damages  for  the  injury  caused  by  the  com- 
pany's negligence. 

On  the  trial,  there  was  no  denial  by  the  com- 
pany of  its  liability  for  damages.  The  release, 
however,  was  set  up  as  a  complete  defence.  To 
this  the  plaintiff  replied  that  at  the  time  it  was 
executed,  his  mental  condition,  resulting  from  his 
injury  and  the  effect  of  the  anaesthetics,  was  such, 
that  he  was  wholly  irresponsible ;  that  he  not 
only  did  not  comprehend  the  nature  of  the  con- 
tract signed  by  him,  but  was  not  conscious  that 
he  was  signing  any  paper  relating  to  the  subject 
of  the  contract. 

The  defendant  replied  that  even  if  this  were 
so,  afterwards,  at  a  time  when  no  mental  incap- 
acity is  alleged,  he  by  distinct  and  unequivocal 
declarations  and  acts,  ratified  the  contract.  The 
Court  submitted  all  the  evidence  bearing  on  the 
disputed  points  to  the  jury,  who  found  a  verdict 
of  ^5,134.08  for  the  plaintiff.  Judgment  having 
been  entered  on  the  verdict,  the  defendant 
appeals. 


The  assignments  of  error,  although  seven  in 
number,  may  be  readily  condensed  to  two,  and 
still  embrace  all  there  is  of  substance  in  the 
errors  complained  of. 

The  Court  affirmed  peremptorily  plaintiffs  first 
point,  asking  that  the  jury  be  instructed,  if  the 
release  was  signed  by  plaintiff,  when  by  reason 
of  the  effect  of  the  anaesthetic,  he  did  not  know 
or  understand  the  nature  of  the  act,  it  was  not 
binding  upon  him ;  and  peremptorily  negatived 
defendant's  second  point  which  asked  the  Court 
to  declare  that  as  it  was  not  disputed  plaintiff 
had  accepted  the  ^240,  and  signed  the  release, 
and  as  he  now  sought  to  invalidate  the  writing 
on  the  ground  of  mental  incapacity  at  the  time 
of  its  execution,  he  must  establish  such  mental 
incapacity  by  evidence  so  clear,  precise  and  con- 
vincing, as  to  satisfy  the  Court  sitting  as  a  chan- 
cellor, of  the  existence  of  the  fact. 

If  counsel  for  defendant  could  have  convinced 
the  Court  of  the  correctness  of  their  view  of  the 
law,  there  would  have  been  no  verdict  against 
their  client.  For,  sitting  as  a  chancellor,  the 
learned  Judge  of  the  Court  below  was  by  no 
means  convinced  of  plaintiflTs  mental  incapacity 
when  he  executed  the  release.  The  case  had 
once  been  tried  with  about  the  same  verdict, 
which,  on  a  motion  for  a  new  trial,  was  setaside 
by  the  Court  in  an  opinion  filed.  In  this  opinion 
the  learned  Judge  says  :  **The  vital  question  of 
fact  was,  whether  or  not  the  plaintiff,  at  the  time 
of  signing  the  writing  ....  was  or  was  not  in 
possession  of  his  mental  faculties.  There  was 
evidence  by  the  testimony  of  plaintiff  himself, 
which,  if  believed,  clearly  established  his  want 
of  mental  capacity  at  the  time,  and  compelled  us 
to  submit  the  case  to  the  jury.  ...  A  most 
careful  and  anxious  review  of  the  whole  testi- 
mony has  convinced  us  that  the  weight  of  the 
evidence  was  so  clearly  against  this  conclusion, 
and  in  favor  of  his  entire  rationality  at  the  time 
of  the  execution  of  the  writing,  that  the  jury  must 
have  permitted  their  very  natural  sympathy  for 
the  unfortunate  plaintiff,  whose  case  is  a  hard 
one,  or  their  prejudices  against  corporations,  to 
over-ride  their  judgment." 

And  the  second  trial  apparently  produced  no 
change  in  his  mind,  for  on  the  second  motion 
for  a  new  trial,  in  overruling  it  he  says :  *'In 
our  opinion  the  verdict  is  against  the  weight  of 
the  evidence.  For  this  cause  we  granted  a  new 
trial  after  the  first  verdict.  The  question  now 
is,  whether  the  defendant  is  entitled  to  succes- 
sive new  trials,  until  a  jury  shall  render  a  ver- 
dict in  accordance  with  the  views  of  the  Court 
upon  the  facts.  ....  While  we  are  not  abso- 
lutely limited  to  one  new  trial,  two  verdicts  the 
same  way  ought  not  to  be  disturbed  without  the 
gravest  reasons  for  believing  that  the  jury  have 
acted  from  mistake  or  corrupt  motives 
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No  such  suggestion  is  made  in  this  case,  nor  have 
we  any  reason  to  believe  that  a  new  trial  would 
produce  a  different  result." 

So,  it  is  manifest,  if  appellant  could  have  con- 
vinced the  trial  Judge  he  was  sitting  as  a  chan 
cellor  to  administer  equity,  where  there  was  no 
adequate  remedy  at  law,  he  would  have  refused 
to  set  aside  this  release,  because  the  evidence 
was  wholly  insufficient  to  satisfy  his  conscience. 
But  the  defence  here  rested  on  a  contract,  the 
existence  of  which  depended  on  the  assent  of 
two  minds  to  the  same  thing  in  the  same  sense. 
While  the  evidence  showed  the  physical  act, 
which  is  evidence  of  assent,  the  affixing  of  the 
signatures,  the  plaintiff  positively  denied  any 
exercise  of  mental  faculty  on  his  part  in  the  exe- 
cution of  the  contract.  If  there  was  no  mind  to 
impel  the  hand  to  affix  the  signature,  there  was 
no  assent  of  two  minds,  and  in  respect  of  this, 
there  was  no  contract.  Where  fraud,  accident 
or  mistake  in  the  creation  of  the  instrument  is 
the  defence,  it  is  a  purely  equitable  one,  and 
equitable  rules  will  be  enforced  as  to  the  measure 
of  proof  to  sustain  it.  But  where  the  defence 
rests  on  the  existence  of  a  fact  involving  no  ele- 
ment of  fraud,  the  evidence  is  for  the  jury  under 
the  common  law  rules  of  evidence. 

Lunacy  can  be  given  in  evidence  under  the 
plea  of  non  est  factum.  Bensell  v.  Chancellor, 
5  Wharton,  370.  The  rule  of  evidence  is  the 
same  here  as  if  defendant  had  pleaded  a  release, 
but  alleged  the  instrument  was  lost,  and  had  then 
given  secondary  evidence  of  its  contents ;  then 
plaintiff  had  replied  that  no  such  paper  had  ever 
been  executed.  The  contention  would  have 
been  one  of  pure  fact,  involving  no  equities  re 
quiring  the  interposition  of  the  conscience  of  a 
chancellor,  who  enforces  contracts,  not  always 
because  of  right  but  of  grace,  and  will  refuse  a 
decree  destructive  of  the  effect  of  a  deed,  on  the 
uncorroborated  testimony  of  a  single  witness. 
Here  there  is  not  a  spark  of  evidence  of  any 
misrepresentation,  fraud,  or  over-reaching  in  the 
procurement  of  the  contract ;  there  is,  however, 
the  positive  oath  of  the  plaintiff  that  from  the 
effects  of  the  anaesthetics  his  intellectual  faculties 
were  in  a  state  of  paralysis,  so  complete  that  he 
had  no  knowledge  of  the  contents  of  the  paper, 
or  that  he  was  signing  any  instrument  whatever. 
If  this  were  the  fact,  then  it  could  not  bar  his 
recovery  any  more  than  if  it  had  no  existence  ; 
the  plaintiff's  claim  was  of  right  according  to 
law,  and  not  of  grace  according  to  equity.  The 
dispute  was  as  to  the  fact  of  a  deed,  not  as  to  the 
equities  under  it.  Whether  the  fact  was 
established  was  to  be  answered  by  the  conscience 
of  the  jury ;  whether  their  finding  was  against 
the  manifest  weight  of  the  evidence  was  for  the 
determination  of  the  Court  on  a  motion  for  a 
Qew  trial,  and  not  by  binding  instructions  on  the 


evidence.  Nevertheless,  we  cannot  but  think 
that  the  Court  would  have  performed  only  a 
plain  duty  by  expressing  to  the  jury  its  opinion 
on  this  evidence,  at  the  same  time  telling  them 
they  were  not  bound  by  it.  In  two  opinions  of 
record  the  learned  Judge,  in  unmistakable  Ian- 
guage,  has  declared  the  verdict  was  against  the 
manifest  weight  of  the  evidence.  A  careful 
perusal  of  every  word  of  this  evidence  prompts 
us  to  a  like  conclusion ;  but  he  had  far  better 
opportunities  than  we  for  forming  an  opinion ; 
during  the  course  of  the  trial  he  had  the  advant- 
age of  observation  of  the  witness  on  the  witness 
stand.  Here  were  five  disinterested  witnesses, 
with  every  means  of  observation,  on  the  day  the 
paper  was  executed,  testifying  positively  to  the 
mental  capacity  of  the  plaintiff,  at  the  same  time 
describing  his  conduct  and  giving  his  conversa- 
tion. Four  of  them  were  men  whose  profes- 
sional knowledge  and  experience  must  have  so 
sharpened  their  perceptions,  that  mental  incap- 
acity was  not  likely  to  escape  their  notice ;  not 
a  suspicion  of  their  credibility  is  suggested ;  yet 
the  uncorroborated,  contradictory  testimony  of 
the  plaintiff,  on  whose  oath  depended  a  verdict, 
is  accepted  by  the  jury  as  the  truth.  We  say  un- 
corroborated because  the  testimony  of  Nolan 
does  not  contradict  that  of  the  defendant's  wit- 
nesses, and,  if  significant  at  all,  it  tends  to 
prove  that  plaintiff's  conversation  after  the  oper- 
ation was  connected  and  rational.  The  best  that 
can  be  said  of  the  verdict  on  this  first  question 
is  that  the  credibility  of  witnesses  was  passed  on 
by  the  jury,  and  that  they,  in  face  of  all  prob- 
ability, decided  that  the  testimony  of  one  pecu- 
niarily interested  witness  was  more  worthy  of 
belief  than  that  of  fiVQ  pecuniarily  disinterested 
ones,  and  thus  the  functions  of  the  jury  were 
preserved,  while  it  is  somewhat  doubtful  whether 
the  functions  of  the  Court  were.  In  this  there 
was  no  error  we  can  correct  on  review.  To 
what  length  the  trial  Court  shall  go  in  efforts  to 
correct  injustice  by  granting  new  trials  is  in 
their  discretion,  not  ours. 

The  second  error  preferred  by  defendant  is 
raised  by  the  answer  of  the  Court  to  its  sixth 
and  seventh  points.  The  Court  was  requested 
to  say  to  the  jury :  **That  if  the  plaintiff,  after 
being  restored  to  consciousness,  knew,  or  had 
reason  to  believe,  and  did  believe,  that  the  ^240 
was  money  left  with  him  by  officials  of  the  rail- 
road, and  as  compensation  for  his  injuries,  and, 
knowing  or  believing  this,  he  made  no  offer  to 
return  the  money,  but  retained  and  still  retains 
it,  such  retention  is  an  acquiescence  in  and  rati- 
fication of  the  release."  And  then  by  the  sev- 
enth :  **That,  under  the  whole  evidence  the 
verdict  should  be  for  defendant." 

Faking  these  points  together  should  both  have 
received  an  unqualified  affirmation? 
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Assuming  that  plaintiff  was  not  conscious  of 
the  act  when  he  signed  the  release  and  accepted 
the  money,  what  knowledge  did  he  have  of  the 
subject  afterwards,  when  restored  to  mental 
health,  and  does  his  conduct  then  amount  to 
ratification  ?  Any  evidence  of  a  clear  and  un- 
equivocal character,  showing  an  intention  to 
affirm,  will  bind  him.  And  it  is  not  necessary 
that  the  affirmance  be  as  solemn  as  the  original 
act  itself.  Acquiescence,  with  other  circum- 
stances, may  establish  ratification.  Irvine  v. 
Irvine,  9  Wall.  627  ;  Sims  v.  Everhardt,  102  U. 
S.  312  ;  Frinkt^.  Roe,  70  Cal.  311.  "If  he  will 
knowingly,  and  in  the  exercise  of  his  proper 
faculties,  take  the  benefit  of  a  contract  made 
while  he  was  insane,  it  is  competent  for  him  to 
do  so.  But  the  consequence  will  be  to  give 
force  and  effect  and  legal  validity  to  the  con- 
tract, which  was  before  voidable.*'  Allis  v. 
Billings,  6  Met.  415.  Or  as  is  said  in  i  Gray, 
434,  when  he  retained  and  enjoyed  the  benefits 
of  the  contract:  **Had  he  then  full  capacity  to 
judge  ?  Could  he  then  balance  the  advantages 
and  disadvantages  to  himself?"  The  same  prin- 
ciple was  again  announced  in  Gibson  v,  Soper, 
6th  Gray,  279,  in  the  case  of  a  conveyance  of 
land  :  **If  the  grantor,  having  been  restored  to 
sound  mind,  still  retains  and  uses  the  considera- 
tion of  the  deed,  without  offering  to  restore,  or 
seeks  to  enforce  the  securities,  or  avail  himself 
of  the  contract  which  constitutes  the  considera- 
tion, such  conduct  may  furnish  satisfactory,  and 
it  may  be  conclusive,  evidence  of  ratification." 
To  the  same  effect  is  Pearsoll  v.  Chapin,  44  Pa. 
9,  where  the  same  principle  is  held  applicable  to 
contracts  merely  voidable,  and  which  are  the 
subject  of  affirmance  or  ratification  without  a 
new  consideration. 

What  was  the  evidence  bearing  on  the  ques- 
tion of  ratification  ?  The  last  seen  of  the  JI240, 
before  he  went  to  the  hospital,  was  when  plain- 
tiff was  yet  at  the  Riddell  House,  in  his  room  ; 
then  he  placed  it  in  his  pocket  book  with  Jlio  of 
his  own  ;  this  was  Wednesday  evening ;  on  Fri- 
day he  went  to  the  hospital ;  the  same  day  the 
pocket  book  with  the  money  was  delivered  to 
Miss  M.  D.  Whitney,  the  matron,  by  one  of  the 
nurses.  She  then  took  it  to  plaintiff  for  purpose 
of  giving  him  a  receipt  for  it,  which  she  did,  and 
he  said  to  her,  naming  the  amount,  it  was  the 
money  he  got  from  the  railroad  company  in 
settlement  for  his  injury  ;  afterwards  he  told  her 
the  railroad  company  had  offered  him  work.  He 
said  to  Mrs.  Ellen  Lie,  about  ten  days  after  his 
admission  to  the  hospital,  that  he  had  settled 
with  the  railroad  company  and  they  had  paid 
him.  She  was  there  visiting  another  patient,  D. 
P.  Smith,  an  inmate  of  the  hospital ;  Smith  and 
plaintiff  also  talked  together  concerning  a  settle- 
ment with  the  railroad  company.     Plaintiff  said 


he  had  settled  with  the  company  and  they  had 
paid  him  ^240,  and  agreed  to  pay  his  expeoses 
while  at  the  hospital ;  that  they  had  talked  to- 
gether  three  or  four  different  times  on  the  same 
subject,  and  plaintiff  expressed  his  satisfaction 
with  the  settlement.  Dr.  A.  M.  Straight  visited 
him  in  the  hospital  two  or  three  weeks  after  his 
admission,  and  plaintiff  told  him  he  had  settled 
with  the  railroad  company  for  ^240,  and  they 
were  to  pay  his  expenses  until  he  got  able  to  be 
out ;  the  doctor  suggested  a  further  operation  on 
his  shoulder,  and  plaintiff  requested  it  to  be 
done  soon,  as  he  was  there  at  the  expense  of  the 
railroad  company.  He  said  to  Dr.  Benninghoflf 
about  two  months  after  he  had  been  in  the  hos- 
pital, that  Wilmoth,  the  agent  of  the  company, 
had  promised  to  get  him  a  situation.  As  has 
been  noticed,  in  discussing  the  first  question 
raised  by  the  assignments  of  error,  Solicitor 
Hancock  and  Agent  Wilmoth  had  made  him  a 
conditional  promise  of  a  situation  at  the  time  the 
release  was  signed.  On  this  subject  Mr.  Wil- 
moth testifies,  that  about  three  months  after  the 
accident  he  received  from  plaintiff,  while  he  was 
still  in  the  hospital,  a  letter,  which  is  now  lost, 
in  which  he  asked  for  a  position  on  the  railroad. 
He  made  application  and  secured  the  situation 
of  watchman  for  him  at  Olean ;  then,  in  a  few 
days,  informed  plaintiff,  who  said  he  was  first 
going  home,  and  then  would  tell  him  if  he  would 
accept  it.  The  witness  further  stated  that  the 
company  paid  all  the  bills  at  the  hotel  and  hospi- 
tal. 

The  plaintiff  says  when  he  counted  the  money 
on  the  evening  of  the  second  day  at  the  hotel, 
there  was  f  250  in  the  pocket  book,  and  he  had 
no  knowledge  from  whence  it  came;  that  he  gave 
the  money  to  the  nurse  at  the  hospital ;  then  fol- 
lows this  question  and  answer  :  **Q.  You  said 
nothing  to  her  about  where  you  got  the  moneys 
A.  Not.  that  I  know  of ;  the  question  was  not 
asked  me."  When  asked  if  the  conversation 
occurred  as  testified  to  by  Drs.  Benninghoflf  and 
Straight,  he  answered,  "Not  that  I  know  of  "^ 
When  asked  if  the  conversation  narrated  by 
Daniel  Smith  had  been  had,  he  answered,  "Not 
that  I  know  of,"  but  further  on,  said  he  told 
him  there  was  ^240  left  there,  but  he  did  not 
know  who  left  it.  Then  is  this  question :  "State 
how  you  thought  that  ^240  got  into  your  pocket 
book?  A.  I  don*t  understand  the  question.'* 
Then  on  the  question  being  repeated,  he  said: 
**I  don*t  know  how  I  thought  it  got  in  there.  I 
can't  remember  my  thoughts  at  that  lime;  I 
didn't  write  them  down."  He  further  testified 
that  he  never  saw  Mrs*  Lee  that  he  knew  of  He 
admitted  that  at  the  first  trial  he  had  said  "be 
didn't  know,  but  supposed"  the  company  had 
given  it,  for  he  had  more  money  than  he  had 
before.     He  further  stated  at  the  close  of  his 
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testimony,  that  he  had  never  said  to  any  one  he 
had  settled  with  the  railroad  company;  that 
what  he  did  say  was  that  the  railroad  company 
claimed  they  had  settled  with  him,  but  that  he 
hadn't  settled  with  the  railroad  company  to  his 
knowledge. 

From  the  testimony  of  these  witnesses  called 
by  defendant,  and  the  plaintiffs  own  statement 
in  answer  to  it,  there  can  be  no  dispute  that 
after  he  entered  the  hospital,  he  knew,  in  some 
way,  that  a  settlement  had  been  made,  and  the 
principal  terms  of  it.  He  knew  he  had  the 
money,  and  where  it-  came  from,  and  that  the 
company  had  agreed  to  pay  his  bills ;  and,  while 
not  undisputed,  there  is  little  doubt  that  as  part 
of  the  consideration  he  expected  up  until  he  left 
the  hospital  to  get  from  the  company  employ- 
ment. Whatever  may  have  been  the  condition 
of  his  mind  four  or  five  hours  after  the  operation 
when  the  paper  was  signed,  there  is  no  pretence 
that  it  was  not  in  a  normal  condition  all  the 
months  he  was  at  the  hospital. 

The  evidence  then  shows,  without  contradic- 
tion, that  the  fact  of  a  settlement,  if  not  binding 
when  first  executed,  was  at  this  time  known  to 
him ;  with  this  knowledge  he  retained  the  money, 
and  has  it  to  this  day;  never  returned  it,  or 
offered  to  return  it ;  permitted  the  company  to 
pay  all  the  bills  for  his  surgical  attention,  support 
and  comfort  at  the  hospital,  and  then  solicited 
the  employment  that  was  conditionally  promised 
him. 

This  is  undisputed  evidence  of  ratification  of 
a  contract  by  distinct  and  unequivocal  conduct 
and  declarations  when  compos  mentis  ;  and  of  a 
contract  too  which  could  be  ratified  without  a 
new  consideration,  because  it  was  only  void  if 
he  chose  to  so  treat  it.  It  was  his  duty  when  he 
first  heard  of  the  existence  of  release,  to  disavow 
it,  and  at  least,  before  suit  was  brought,  return 
or  offer  to  return  the  money  received  under  it ; 
for  it  is  not  pretended  any  fraud  was  practiced 
upon  him  in  obtaining  the  release ;  in  its  worst 
aspect,  that  was  executed  when  those  acting  for 
the  company  were  wholly  ignorant  of  the  incap- 
acity which  is  now  alleged  to  have  existed. 
Every  day  that  he  retained  the  money  and  con- 
tinued to  accept  benefits,  after  a  knowledge  of 
the  settlement,  without  r^ard  to  how  he  gained 
such  knowledge,  was  in  affirmance  of  it.  One  of 
the  very  points  made  by  his  counsel  at  the  trial, 
requesting  that  the  jury  should  allow  defendant 
a  credit  for  the  ^240,  and  render  a  verdict  for  the 
balance,  was  wholly  inconsistent  with  their  claim 
that  no  such  contract  existed. 

Where  there  is  a  disaffirmance  of  the  contract 
because  of  fraud,  the  injured  party  may  in  some 
cases  bring  his  action  without  repaying,  or  offer- 
ing to  repay  the  money  received  on  the  fraudu- 
lent contract.      In  such  case  the  money  is  re- 


tained, not  as  part  of  the  consideration  of  aeon- 
tract  he  denies,  but  as  part  indemnity  for  the 
fraud  perpetrated  on  him.  As  he  was  deceived 
into  accepting  it  by  a  falsehood  or  fraud,  there 
is  no  admission  that  it  was  a  consideration  for  a 
contract,  and  there  is,  consequently,  no  obliga- 
tion on  him  to  return  it.  But  the  case  is  wholly 
different  when  it  seeks  to  avoid  a  contract,  solely 
because  of  a  temporary  incapacity  when  he  made 
it ;  an  incapacity  of  which  he  gave  no  sign,  and 
which  was  unknown  to  the  other  party  to  the 
contract.  His  conduct  in  keeping  the  money, 
in  accepting  payment  of  all  his  bills  at  the  hos- 
pital, after  restoration  to  complete  mental 
health,  with  the  undoubted  knowledge  as  to 
where  the  money  came  from,  and  as  to  who  paid 
his  bills  and  why,  is  only  consistent  with  an  in- 
tention to  affirm  the  contract.  It  is  conclusive 
of  affirmance. 

He  cannot  both  affirm  and  disaffirm  ;  cannot 
affirm  for  what  he  got,  and  disaffirm  for  the  dif- 
ference between  that  and  what  he  hoped  to  get. 

The  defendant  was  entitled  to  an  unqualified 
affirmation  of  its  sixth  and  seventh  points; 
therefore  the  judgment  is  reversed  at  costs  of 
appellee. 

Eo  die,  Sterrett,  C.  •  J.,  dissenting. 
While  a  passenger  on  defendant's  road,  the  plain- 
tiff was  very  seriously  and  permanently  injured 
in  consequence  of  defendant's  negligence,  and 
without  any  fault  of  his  own.  His  shoulder  was 
broken  and  dislocated,  and  other  injuries  were 
suffered  by  him,  from  the  shock  of  which  he  was 
rendered  unconscious  for  several  hours.  He 
received  no  surgical  or  medical  attention  until 
the  next  morning  when  the  company's  surgeons 
called  on  him  and,  at  about^leven  o'clock  in  the 
forenoon,  in  a  small  bedroom  without  any  out- 
side windows  for  ventilation,  administered  an 
anaesthetic,  and,  as  far  as  possible,  reduced  the 
fracture.  For  forty  minutes  of  time  the  opera- 
tion was  in  progress  the  plaintiff  was  completely 
anaesthetized.  Between  four  and  five  o'clock  of 
same  day  a  special  agent  of  the  defendant,  in 
company  with  its  solicitor,  called  and  gave  plain- 
tiff 2240,  on  behalf  of  the  company,  and  took 
from  him  a  release  of  any  claim  or  demand  he 
had  against  the  company  for  damages.  That 
release  was  interposed  as  a  bar  to  plaintiff's  re- 
covery in  this  action.  In  response  to  that  plain- 
tiff alleged  and  testified  that  he  was  not  aware 
he  had  executed  the  release,  and  was  not  con- 
scious of  anything  that  transpired  from  the  time 
the  anaesthetic  was  administered  until  he  awak- 
ened in  the  evening.  In  this  he  was  strongly 
corroborated  by  several  facts  and  circumstances 
referred  to  in  the  testimony.  On  the  trial,  the 
defendant  virtually  admitted  its  original  liability 
to  plaintiff  for  the  injuries  he  had  suffered.    Its 
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sole  defence  was  that  his  claim  had  been  settled 
by  compromise,  and  that  the  $240  paid  by  de- 
fendant was  received  by  him  in  full  satisfaction. 

The  controlling  question  presented  by  the 
record  for  the  consideration  of  this  Court,  is 
embraced  in  defendant's  second  specification  of 
error,  complaining  of  the  Court's  refusal  to 
affirm  its  third  point,  viz :  **The  undisputed  tes- 
timony being  that  the  release  was  executed  by 
the  plaintiff  under  his  hand  and  seal,  and  for 
the  sum  of  ^240,  as  therein  acknowledged,  the 
plaintiff  assailing  the  validity  of  the  release  on 
the  ground  of  his  unconsciousness  and  mental 
incapacity  at  the  time  of  its  execution,  must 
establish  such  unconsciousness  and  incapacity  by 
evidence  so  clear  and  conclusive  as  to  satisfy  the 
Court,  sitting  as  a  chancellor,  of  such  incapa- 
city.'* 

The  principle  is  well  settled  that  parol  evi- 
dence to  amend,  alter  or  rescind  a  written  in- 
strument under  seal,  on  the  ground  of  fraud, 
must  be  clear,  precise,  and  indubitable,  other- 
wise it  should  be  withdrawn  from  the  jury.  But 
the  case  at  bar  is  not  of  that  character,  and  it 
would  be  an  utter  perversion  of  the  sound  and 
salutary  principle  referred  to,  to  apply  it  to  the 
undisputed  facts  of  this  case.  No  attempt  was 
made  by  the  plaintiff  to  amend,  alter  or  rescind 
the  release  in  question.  He  alleged  in  substance 
that  there  was  no  release ;  that  if  he  signed  the 
paper  at  all,  he  did  so  while  he  was  under  the 
influence  of  an  anaesthetic,  and  was  non  compos 
mentis-  His  own  testimony  with  strong  corrob- 
orating facts  and  circumstances  was  to  that  effect. 

The  execution  of  a  written  instrument ,  to  be 
legally  binding  upon  the  person  executing  it,  re- 
quires more  than  his  mere  signature.  It  is  neces- 
sary that  both  mind  %nd  will  shall  co-operate  in 
the  execution  and  delivery  of  the  instrument. 
The  testimony  on  behalf  of  plaintiff,  direct  as 
well  as  circumstantial,  tends  strongly  to  prove 
that  there  was  no  such  co-operation  in  this  case. 
If  there  was  not,  then,  in  contemplation  of  the  law, 
there  was  no  execution  and  delivery  of  the  alleged 
release.  A  substantial  question  of  fact  was  thus 
presented  which  it  was  the  exclusive  province  of 
the  jury  to  determine  in  the  ordinary  way.  The 
case  is  much  the  same  as  if  the  plaintiff  had  al- 
leged the  release  was  a  forgery  and  had  intro- 
duced testimony  tending  to  prove  that  fact. 
Surely  in  such  case  the  Court  would  be  bound  to 
submit  to  the  jury,  even  on  plaintiffs  unsup- 
ported testimony,  the  question  of  the  genuine 
ness  of  his  signature.  If  authority  for  so  plain 
a  proposition  be  required,  there  is  an  abundance 
of  it  to  be  found.  In  Dixon  v.  Brooklyn  City, 
etc.,  Railway  Co.,  100  N.  Y.  170,  the  defendant 
set  up  a  release,  executed  by  plaintiflf,  of  all 
claim  for  damages.  There  was  testimony  tend- 
ing to  ^K>w  that  at  the  time  the  release  was  exe- 


cuted plaintiff  was  in  a  condition  of  mind  that 
rendered  him  incompetent  to  appreciate  the 
character  of  the  instrument  which  he  signed. 
The  Court  held  that  it  was  for  the  jury  to  deter- 
mine whether  it  was  his  free  act,  done  with  full 
knowledge,  at  the  time,  of  the  facts,  and  with  a 
full  appreciation  of  what  he  was  doing.  To  the 
same  effect  are  George  v.  Railroad  Co. ,  i  Am. 
&  Eng.  R.  Cases,  297,  and  Railroad  v,  Lewis, 
109  111.  120.  The  same  principle  is  also  recog- 
nized by  Mr.  Chief  Justice  Paxson  in  Ettinger 
V.  Jones,  139  Pa.  218,  223.  Referring  to  the 
release  that  was  set  up  as  a  bar  in  that  case  he 
says:  "It  is  to  be  further  observed  that  there 
was  no  attempt  to  reform  or  contradict  the  re- 
lease. The  paper  was  admitted,  but  the  allega- 
tion was '  that  it  had  been  procured  by  fraud, 
which  is  quite  another  matter."  So  in  this  case, 
there  was  no  attempt  to  reform  or  contradict  the 
release.  The  plaintiff  merely  sought  to  show  by 
his  own  and  other  testimony  that  such  was  the 
condition  of  his  mind  at  the  time  that  he  was 
wholly  incompetent  to  execute  the  release — that 
he  was  unconscious  of  what  he  was  doing  at  the 
time. 

The  learned  Judge  was  clearly  right  in  quali- 
fying his  answer  to  defendant's  sixth  point,  re- 
cited in  the  fourth  specification  of  error.  If  the 
release  was  obtained  at  a  time  when  plaintiff  was 
incapacitated  to  contract,  it  was  void  ad  initio  ^zs 
between  the  parties,  and  could  not  stand  in  the 
way  of  plaintiffs  right  to  recover.  An  abso- 
lutely void  instrument  cannot  affect  the  success- 
ful assertion  of  a  legal  right  which  it  purports  to 
release.  The  release  never  had  any  binding 
force,  and  hence  there  could  not  be  anything  to 
rescind.  A  contract  void  on  account  of  fraud 
or  for  any  other  reason  is,  in  law,  as  though  it 
had  never  been  executed  ;  and  plaintiff  in  the 
circumstances  was  not  bound  to  return  the  money 
to  defendant  before  bringing  suit.  At  most,  it 
was  entitled  if  at  all,  to  nothing  more  than  a 
credit  on  account  of  plaintiffs  demand,  for  the 
amount  paid  to  and  expended  for  him. 

A  careful  examination  of  all  the  testimony  has 
convinced  me  that  there  was  an  abundance  of 
competent  testimony,  which  the  Court  was 
bound  to  submit  to  the  jury,  to  justify  them  in 
finding  as  they  did,  and  that  their  verdict  cannot 
be  set  aside  without  doing  violence  to  the  well 
settled  principle  that  as  a  general  rule  the  deter- 
mination of  questions  of  fact  is  exclusively  for 
the  jury.  Upon  them,  in  this  case,  rested  the 
responsibility  of  determining  whether,  at  the 
time  the  release  was  procured,  the  plaintiff  was 
incapacitated  to  execute  the  same  and  thus  settle 
his  claim  for  damages ;  and  upon  them  that  re- 
sponsibility should  be  permitted  to  rest 

It  is  also  contended  that  there  was  evidence  of 
subsequent  ratification  of  the  release  by  tbe 
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plaintiff,  such  as  his  retaining  the  money  that 
was  given  him*  by  defendant's  agents,  etc.,  and 
that,  upon  that  evidence,  the  learned  Judge 
should  have  held,  as  matter  of  law,  that  having 
thus  ratified  the  release  he  could  not  recover. 
Conceding,  for  the  sake  of  argument,  that  there 
was  some  testimony  bearing  on  the  question  of 
ratification,  the  Court  surely  would  have  had  no 
right  to  invade  the  province  of  the  jury  and 
undertake  to  determine  whether  plaintiff  did  or 
did  not  ratify  the  release,.  If  the  testimony  was 
sufficient  to  raise  that  question,  it  was  clearly 
one  of  fact  for  the  exclusive  determination  of 
the  jury,  and  not  one  of  law  for  the  Court. 

In  view  of  the  evidence  as  to  the  serious  na- 
ture of  plaintiff's  injuries  the  verdict  was  not  ex- 
cessive. The  case  was  twice  submitted  to  and 
passed  upon  by  a  jury.  The  verdict  of  the  first 
jury  was  ^5,000;  that  of  the  second,  upon 
which  this  judgment  was  entered,  was  1 134. 08 
more.  If  the  facts  and  circumstances  of  the 
more  than  questionable  transaction,  in  which  the 
pittance  of  I240  was  thrust  upon  the  then  un- 
conscious plaintiff,  as  full  compensation  for  the 
serious  and  permanent  injuries  he  received,  are 
withheld  from  the  con.sideration  of  the  constitu- 
tional triers  of  fact,  and  the  so-called  release 
pronounced  valid  and  binding,  the  defendant,  in 
my  opinion,  will  be  the  unjust  gainer  and  the 
plaintiff  the  unfortunate  loser  of  nearly  ^5,000. 
I  am  unable  to  discover  any  error  in  the  judg- 
ment or  in  the  proceedings  leading  up  thereto, 
and  would  therefore  affirm  it.  w.  d.  n. 


Oct.  *94,  89.  October  2,  1894. 

Schwartz  et  al.  v.  The  Keystone  Oil 
Company  et  al. 

Distribution — Auditors — Costs — Counsel  Fees, 

Where  only  a  few  of  a  class  of  persons  who  are  equally 
interested  in  the  distribution  of  a  fund  in  Court  appeal 
from  the  decree  of  the  Court,  it  is  proper  that  the  fund 
should  bear  the  costs  and  expenses  of  the  litigation. 

Statement  of  method  of  considering  and  assigning  cases 
upon  appeal,  per  Williams,  J. 

Appeal  of  R.  N.  Marvin,  Commercial  Bank 
of  Titusville,  National  Oil  Company,  Limited ; 
American  Chemical  and  Manufacturing  Com- 
pany, American  Oil  Works,  Limited,  and  Sher- 
man &  Grumbine,  from  the  decree  of  the  Com- 
mon Pleas  of  Venango  County,  entered  in  a 
bill  in  equity  in  which  William  Schwartz,  F.  H. 
Taylor,  Geo.  H.  Torrey,  Charles  L.  Sicardi  and 
The  German-American  Bank  of  Buffalo  were 
plaintifi^,  and  The  Keystone  Oil  Company, 
John  B.  Smithman,  John  C.  McKisson,  J.  £. 
Bicknell,  J.  B.  Berry,  Charles  A.  Hotchkiss  and 


Henry  W.  Mather,  directors  and  officers,  de- 
fendants. 

Appellants  being  creditors  of  the  Keystone 
Oil  Company. 

The  main  facts  of  the  case  appear  in  Schwartz 
V,  Keystone  Oil  Co.,  153  Pa.  283,  and  the  facts 
incident  to  the  present  proceeding  are  fully  set 
out  in  the  opinion  of  the  Supreme  Court. 

Upon  the  return  of  the  record  in  the  above 
named  case  an  auditor  was  appointed  to  distribute 
the  fund  as  directed  by  the  decree  of  the  Su- 
preme Court  therein. 

Before  the  auditor,  C.  A.  Meyers,  Esq.,  ap- 
pellants claimed  the  payment  of  their  claims  in 
full,  and  reimbursement  of  the  expenses  in- 
curred in  the  litigation ;  these  claims  were  dis- 
allowed by  the  auditor  who  awarded  additional 
compensation  to  the  receiver  and  his  counsel, 
and  distributed  the  balance  among  all  of*  the 
creditors  of  the  Keystone  Oil  Company.  These 
awards  were  sustained  by  the  Court,  and  this 
appeal  was  taken. 

J^oger  Sherman f  for  appellants. 

The  appellees  were  not  entitled  to  share  in 
the  present  fund. 

Kline's  Appeal,  86  Pa.  363. 
Fowler's  Appeal,  87  Id.  449. 

The  decrees  of  distribution  of  certain  sums  to 
certain  creditors  are  final  and  conclusive  upon 
them ;  and,  when  they  had  accepted  the  sum  so 
adjudged  to  them,  this,  also,  was  conclusive. 


Finney's  Appeal,  3  Pa.  312. 

Grau  V,  The  Lancaster  Bank,  17  S.  &  R. 

Yerkes's  Appeal,  8  W.  &  S.  224. 


278. 


C.  Heydrick^  Wm,  McNair^  George  S,  Cris- 
weU2sAJ,  H.  Osmer  (with  them  Carl  L  Hey- 
drick^  Thos.  McGough  and  E,  H.  Lamberton), 
for  appellees. 

October  22,  1894.  Williams,  J.  This  appeal 
is  from  a  decree  distributing  the  sum  of  ^13,959.- 
16,  secured  by  a  surcharge  of  the  receiver  of  the 
Keystone  Oil  Company.  The  surcharge  was  made 
by  the  decree  of  this  Court,  upon  the  appeal  of 
the  same  parties  now  before  us  as  appellants,  from 
a  decree  confirming  the  account  of  the  receiver. 
The  case  is  reported  in  153  Pa.  283. 

The  sum  which  the  account  admitted  to  be  in 
the  hands  of  the  receiver  was  distributed  by  the 
same  auditor  to  whom  the  present  fund  was  re- 
ferred. He  ascertained  at  that  time  the  names 
of  the  creditors  of  the  Keystone  Oil  Company, 
and  the  sums  due  them  respectively,  and  nothing 
remained  to  be  done  at  this  time  but  to  adjust 
the  amount  of  the  charges  to  be  deducted  from 
the  fund,  and  distribute  the  remainder  pro  rata  to 
some  or  all  of  the  creditors  in  the  list  already  set- 
tled by  the  action  of  the  auditor  and  the  Court 
below.    This  was  neither  difficult  nor  kboiiouG. 
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Charges  against  the  fund  were  presented  by  the 
receiver  and  by  the  appellants.  The  auditor  ad- 
justed the  former,  and  rejected  the  latter.  He 
then  made  distribution  among  the  creditors  pro 
rata.  The  correctness  of  his  rulings  on  each  of 
these  subjects  is  challenged  by  the  appellants,  and 
we  will  consider  the  assignments  of  error  in  the 
order  of  the  subjects  just  stated. 

The  accountant  claimed  an  allowance  for  ser- 
vices in  connection  with  the  fund  distributed  un- 
der the  decree  of  the  Court  below,  confirming 
the  report  of  the  auditor  and  directing  payment 
in  accordance  therewith,  made  on  the  3d  August, 

1 89 1.  That  fund  was  paid  over  in  May  and  June, 

1892.  The  compensation  allowed  the  receiver 
upon  his  account  included  the  disbursement,  as 
well  as  the  collection,  of  the  fund  covered  by  it. 
That  compensation  was  fixed  by  the  decree  of 
this  Court,  and  cannot  be  increased  by  the  audi- 
tor. So  much  of  his  claim  should  have  been  re- 
jected. For  necessary  services  in  distributing  this 
fund  he  may  be  allowed  compensation.  This  the 
auditor  estimates  may  require  ten  days*  time,  and 
at  the  rate  per  diem  which  he  allows  would  entitle 
the  receiver  to  the  sum  of  two  hundred  dollars. 
The  allowance  for  counsel  fees  and  professional 
aid  asked  for  and  allowed  is  seventy  dollars.  The 
record  costs  are  set  down  at  two  hundred  and 
thirty  dollars  and  five  cents;  and  the  costs  of  the 
audit  at  the  sum  of  one  hundred  and  sixty-six 
dollars.  The  existence  of  this  fund  as  an  avail- 
able one  is  due,  however,  to  the  efforts  of  the 
appellants.  We  agree  with  the  learned  auditor 
that  it  belongs  to  the  (A-editors  and  not  alone  to 
such  of  their  number  as  excepted  to  the  decree 
of  the  Court  below  and  brought  their  appeal  into 
this  Court.  Any  of  them  had  the  right  to  appeal. 
Such  of  them  as  did  so  expended  their  money  for 
the  common  benefit  of  the  class  to  which  they 
belonged,  and  are  entitled  to  be  reimbursed  be- 
fore distribution  is  made. 

Distribution  of  a  fund  is  to  be  governed  by 
equitable  considerations:  Br.  Equity  Jurispru- 
dence, page  548.  The  right  to  charge  a  fund 
with  costs  and  expenses  depends  on  whether  the 
litigation  in  which  the  costs  and  expenses  were 
incurred  was  in  promotion  of  the  interests  of  those 

-  eventually  found  to  be  entitled  to  the  fund :  Br. 
Eq.  Jur.,  555.  Whoever  had  appealed,  a  paper 
book  and  the  services  of  counsel  were  necessary. 
Money  paid  for  such  purposes  was  paid  to  promote 
the  interests  of  all  who  are  entitled  to  share  in 
the  fund,  and  should  be  borne  by  the  fund.  The 
cost  of  the  paper  book,  two  hundred  and  fifty- 
five  dollars,  should  be  allowed  appellants,  together 
with  a  reasonable  sum  for  the  services  of  counsel 
in  prosecuting  the  appeal  from  the  decree  con- 
firming the  account  of  the  receiver.  This  sum 
should  be  fixed  by  the  learned  Judge  of  the  Court 

wbelow,  and  when  added  to  the  other  expenses 


charged  upon  the  fund,  will  complete  the  list. 
The  learned  auditor  correctly  rejected  the  claim 
for  two  hundred  and  fifty  dollars  attorney's  fees 
in  the  original  case.  Such  services  have  no  con- 
nection with  this  fund,  and  should  be  rejected  for 
the  same  reason  that  the  claim  for  compensation 
of  the  receiver  for  services  not  connected  with 
this  fund  have  been  rejected. 

The  expenses  chargeable  to  the  fund  are  as 
follows : 

Expenses  of  audit,  .   .   «       ^166  00 

Record  costs, 330  05 

Compensation  of  receiver, aoo  00 

Compensation  to  counsel  of  receiver,  .      70  00 
Cost  of  paper  book, 255  00 

S921  05 

To  this  should  be  added  the  allowance  for  at- 
torney's fees  in  the  case  in  which  the  paper  book 
was  prepared.  No  expenses  connected  with  this 
appeal  should  be  allowed  except  the  taxable  costs. 

The  remainder  of  the  fund  should  be  dis- 
tributed pro  rata  among  the  creditors  named  in 
the  auditor's  report  now  before  us. 

This  need  not  require  a  recommittal  of  the 
case  to  the  auditor,  as  the  calculation  can  be 
readily  made  by  the  clerk  and  without  further  cost 

We  notice  with  surprise  the  following  statement 
in  the  opinion  of  the  learned  Judge  of  the 
Court  below:  *'The  auditor,  as  well  as  every 
member  of  the  bar,  knows  that,  in  equity  cases 
particularly,  only  the  Judge  who  is  assigned  to 
write  the  opinion  has  any  knowledge  of  the  evi- 
dence in  the  case."  We  refer  to  this  extra- 
ordinary statement  not  because  of  the  temper  or 
the  taste  it  displays,  but  because  it  is  flatly  an- 
true.  After  cases  are  heard  they  are  examined 
by  each  of  the  members  of  the  Court  who  heard 
the  argument,  separately.  They  are  then  con- 
sidered and  decided  upon  consultation.  After 
the  decision  has  been  made  the  case  is  assigned ; 
and  the  duty  imposed  upon  the  Justice  to  whom 
the  assignment  is  made  is  to  place  upon  the 
record  the  decision  made  by  the  Court,  and  the 
reasons  therefor.  The  decree  in  153  Pa.  283, 
was,  and  the  decree  in  this  case  is,  the  unani- 
mous judgment  of  the  Court.  The  writer  of 
the  opinion  is  responsible  for  any  want  of  dis- 
tinctness in  the  statement  of  the  conclusions 
reached,  for  the  words  are  his ;  but  the  conclu- 
sions he  states  are  those  of  the  Court  whose 
scribe,  pro  hac  vice^  he  is. 

The  decree  appealed  from  is  now  reversed, 
and  the  record  remitted  that  the  allowance  to 
the  appellants'  counsel  for  services  in  carrying 
their  appeal  to  this  Court  and  obtaining  a  de- 
cree surcharging  the  accountant,  may  be  made 
by  the  Court  below,  and  that  the  baUmce  of  the 
fund  after  deducting  the  items  now  allowed  be 
distributed  as  hereinbefore  directed,    w.  d.  n. 
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Jan.,  '94,  64.  March  13,  1894. 

McCoUum  V.  Riale,  owner,  and  Messen- 
ger, contractor. 

Mechanics*  liens  —  Apparent  owner  —  Secret 
verbal  agreement  as  to  ownership  distinguish- 
able from  contract. 

Where  the  record  and  the  appearances  and  the  repre- 
sentations of  the  party  in  possession  unite  in  presenting 
the  case  of  an  owner  of  a  lot  ordering 'materials  for,  and 
erecting,  a  house  upon  it,  the  material-man  who  furnished 
materials  relying  upon  ^uch  apparent  ownership  is  en- 
titled to  a  lien  for  his  claim. 

Such  a  case  is  wholly  distinct  from  one  in  which  the 
labor  was  done  or  the  materials  furnished  on  the  order  of 
a  principal  contractor  who  was  known  as  such  and  as  to 
whose  contract  with  the  owner  the  sub-contractor  is 
chargeable  with  knowledge  since  he  has  an  opportunity, 
and  it  is  his  duty  to  ascertain  its  terms  before  performing 
labor  or  furnishing  materials  on  the  credit  of  the  build- 
ing. 

Appeal  of  M.  D.  L.  McCollum,  claimant, 
from  the  j  udgment  of  the  Common  Pleas  of  Ly- 
coming County,  on  verdict  for  defendant  upon 
a  sci.  fa.  sur  mechanic's  lien  against  James  A. 
Riale,  owner  or  reputed  owner,  and  W.  H. 
Messenger,  contractor. 

The  case  was  tried  before  Savidge,  P.  J., 
specially  presiding,  and  the  facts  appear  from  the 
charge  of  the  Court,  which  was  as  follows : 

"The  mechanic's  lien  on  which  the  scire 
facias  in  this  case  was  issued,  was  filed  on  March 
17, 1890,  by  M.  D.  L.  McCollum,  as  plaintiff 
against  James  A.  Riale  as  owner,  and  W.  H. 
Messenger  as  contractor.  Recovery  is  claimed 
at  your  l\ands  for  frames  furnished  by  the  plain- 
tiff upon  the  credit  of  the  house  built  in  the  fall 
of  1889,  upon  a  lot  located  on  Park  avenue  at 
the  corner  of  an  alley  in  this  city. 

"The  frames  were  furnished  in  three  different 
lots  at  three  separate  times.  The  first  lot  is 
claimed  by  the  plaintiff  to  have  been  delivered 
on  the  24th  of  September,  1889,  and  it  is  claimed 
the  frames  amounted  to  J42.80.  The  second 
lot  it  is  claimed  was  delivered  on  October  8, 
1889,  and  amounted  to  |8.8o.  The  third  lot, 
consisting  of  one  frame,  a  door  frame  with  tran- 
som, was  delivered  on  October  15,  1889,  the 
price  of  which  was  I2.25. 


"Mr.  Messenger  was  the  owner  of  a  tract  of 
land  located  at  Park  avenue  and  Campbell  street 
in  this  city,  of  which  the  lot  on  which  this  house 
was  built  was  a  part.  Some  time  in  the  summer 
of  1889,  either  in  July  or  August,  he  made  a 
verbal  agreement  with  Mr.  Riale,  by  which  he 
sold  him  a  thirty-five  foot  lot  on  Park  avenue 
and  the  alley,  upon  which  this  house  was  built. 
The  consideration  was  ^750.  It  was  understood 
and  to  be  agreed  between  them  that  the  pur- 
chase money  was  not  paid,  for  reasons  which 
they  have  detailed  in  the  evidence,  by  lAx. 
Riale,  until  the  ist  of  October,  when  the  deed 
for  the  lot  was  to  be  delivered  by  Mr.  Messen- 
ger. The  purchase  money  was  paid  on  or  about 
the  ist  of  October,  and  on  the  5  th  of  October, 
1889,  the  deed  was  executed  by  Messenger  and 
his  wife  and  delivered  to  Riale.  At  or  about 
the  time,  perhaps  shortly  after,  the  verbal  agree- 
ment was  made  by  which  this  lot  was  sold  to 
Mr.  Riale,  there  was  an  agreement  entered  into 
between  them,  also  verbal,  whereby  Mr.  Mes- 
senger was  to  construct  for  Mr.  Riale,  upon  this 
lot,  a  house  for  the  contract  price  of  ^  1,200. 
[It  is  contended  by  the  plaintiff  that,  at  the  time 
it  was  a  part  of  the  verbal  agreement  which  was 
had  between  them  for  the  construction  of  this 
house,  that  no  liens  were  to  be  permitted  to  be 
filed  against  the  property,  but  that  Mr.  Messen- 
ger was  to  turn  it  over  complete  and  finished  to 
Mr.  Riale,  for  the  contract  price,  free  and  clear 
of  all  encumbrances  and  liens. 

"The  plaintiff  contends  that  there  was  no 
such  understanding,  no  such  agreement,  no  such 
stipulation  made  when  the  contract  for  building 
this  house  was  entered  into.  That,  gentlemen, 
is  for  you  to  determine.  It  is  a  question  of  fact 
with  which  the  Court  has  nothing  to  do,  and  I 
leave  it  to  you  as  a  fact  for  you  to  determine 
from  the  weight  of  the  testimony  in  the  case, 
not  intimating  to  you  what  my  opinion  or  judg- 
ment is,  of  the  evidence  bearing  on  that  ques- 
tion. You  have  seen  the  witnesses  upon  the 
stand ;  you  have  heard  them  testify ;  you  have 
noted  their  manner,  their  conduct  upon  the 
stand  ;  their  credibility  is  for  yon,  and  you  must 
determine  from  all  the  evidence  bearing  upon 
that  question,  what  that  verbal  agreement  was, 
as  made  between  Mr.  Messenger  and  Mr.  Riale, 
concerning  the  erection  and  construction  of  this 
house,  whether  or  not  it  was  a  part  of  the  un- 
derstanding that  Mr.  Messenger  was  to  suffer  no 
liens  to  be  filed  against  the  building. 

"Of  course,  a  stipulation  of  that  kind,  as  has 
been  decided  by  the  Supreme  Court,  must  be 
either  an  express  agreement  or  the  words  used 
must  be  such  as  necessarily  imply  that  no  liens 
were  to  follow.  The  mere  agreement  or  under- 
standing between  the  parties  that  Messenger  was 
to  pay  for  all  materials  and  work  and  labor 
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would  not  be  an  express  agreement  that  there 
were  to  be  no  liens ;  nor  would  they  be  such 
words  as  would  necessarily  imply  a  stipulation  of 
no  liens,  or  that  no  liens  were  to  be  allowed  to 
be  filed  against  the  property.  Where  there  is 
an  entire  contract  for  the  building  of  a  house,  it 
is  a  part  of  the  contract,  of  course,  and  is  under- 
stood that  the  contractor  pays  for  the  material, 
work  and  labor  that  goes  into  the  building ; 
otherwise  he  would  not  be  able  to  turn  over  the 
property  complete  to  the  owner,  and  it  is  no  ex- 
press stipulation,  as  I  have  just  stated  that  the 
building  should  be  turned  over  free  from  all 
liens.  Such  a  stipulation  is  not  implied  by  the 
mere  use  of  such  words  as  'the  contractor  is  to 
pay  for  the  labor  and  material  that  go  into  the 
building.'  But  the  stipulation  must  be  express 
that  there  are  no  liens  to  be  filed  against  the 
building  or  else  the  words  used  must  be  such  as 
necessarily  imply  an  understanding  between  the 
parties  that  no  liens  are  to  be  filed.  The  minds 
of  the  parties  must  come  together  by  a  clear  un- 
derstanding on  that  question  as  to  whether  the 
building  is  to  be  turned  over  free  and  clear  of 
liens  or  not. 

'*You  determine  that  question  and  ascertain 
how  this  parole  or  verbal  contract  was].  (First 
assignment  of  error.)  If  you  find  that  there 
was  no  such  verbal  contract  made  between  these 
parties  prior  to  the  commencement  of  this  build- 
ing, (and  I  believe  that  th'e  only  evidence  of 
any  verbal  contract  was  that  it  was  prior  to  the 
commencement  of  this  building)  if  you  find  that 
there  was  not,  as  a  part  of  this  verbal  contract, 
this  stipulation  against  liens,  the  plaintiff  ought 
to  recover  a  verdict  at  your  hands  for  as  much 
as  was  due  him,  if  anything  was  due  him,  for 
the  material  furnished  by  him  which  went  into 
the  construction  of  this  building.  If  you  find 
that  there  was  a  stipulation  against  liens  made  at 
the  time  of  this  verbal  contract — that  such  a 
stipulation  was  part  of  the  verbal  contract,  then 
I  instruct  you  that  the  plaintiff  would  have  no 
right,  no  standing  in  this  Court,  and  no  standing 
in  law,  to  recover  for  any  goods,  any  material, 
or  any  frames  furnished  Mr.  Messenger,  the  con- 
tractor, which  were  delivered  upon  this  lot,  and 
which  went  into  the  construction  of  this  build- 
ing, prior  to  the  one  frame,  the  transom  frame, 
which  was  delivered  on  the  15th  of  October, 
1889. 

"This  remedy  by  a  mechanic's  lien  is  a  purely 
statutory  remedy.  It  must  be  strictly  pursued. 
It  is  in  derogation  of  the  common  law.  It  gives 
material- men  rights  which  they  did  not  have, 
which  never  existed  at  common  law.  By  the 
use  of  it  they  are  proceeding  against,  not  the 
real  debtor,  not  the  person  to  whom  they  sold 
the  goods,  at  whose  instance  the  goods  are 
furnished    or    delivered,    but    they    are    pro- 


ceeding against  the  building  itself.  They 
have  still  their  remedy  left  against  the  person  of 
the  real  debtor  in  the  case,  but  they  are  given 
by  the  statute  this  proceeding,  as  it  is  termed, 
in  rem,  against  the  building  itself.  However, 
they  are  not  favored  by  the  Court,  and  they  are 
not  permitted  to  recover  unless  they  bring  them- 
selves under  the  strict  terms  of  the  statute  and 
the  strict  letter  of  the  law ;  as  I  understand  the 
decision  of  the  Supreme  Court,  the  material-man 
can  recover  only  on  the  basis  of  the  contract 
which  exists  between  the  contractor  and  the 
owner  of  the  property.  [And  that  if  the  cir- 
cumstances are  such  that  the  contractor  himself 
could  not  recover,  then  the  material-man  who 
recovers  through  him,  and  whose  rights  rise  no 
higher  than  his,  whose  equities  and  rights  are 
dependent  upon  the  contract  he  has  with  the 
owner  ;  if  the  contractor  himself  cannot  recover, 
then  the  material  man  cannot  recover.]  (Second 
assignment  of  error.) 

*'[A  great  deal  has  been  said  in  this  case 
about  the  possession.  I  will  simply  say  to  you 
that  in  my  judgment  if  these  dealings  between 
Messenger  and  Riale  were  bona  fide  and  honest, 
if  there  was  no  fraud  connected  with  them,  and 
whether  there  was  or  not  you  must  determine 
from  all  the  circumstances  of  the  case,  there 
does  not  appear  to  my  mind  to  be  anything  to 
indicate  that  there  was  any  fraudulent  intent 
upon  the  part  of  Mr.  Riale,  but  I  leave  it  to  you 
to  determine  whether  there  was  or  not.  If  the 
transaction  was  honest  and  bona  fide,  and  there 
was  no  fraud  in  the  transaction,  then  I  say  to  you 
that  when  Mr.  Messenger  went  upon  that  lot, 
after  having  agreed  to  sell  it,  by  verbal  contract, 
to  Mr.  Riale ;  when  he  went  upon  that  lot  and 
began  the  construction  of  a  building  for  Mr. 
Riale,  under  his  verbal  agreement  with  him  to 
build  for  a  stipulated  sum,  he  went  there  as  the 
contractor  for  Mr.  Riale  and  his  possession  as 
contractor  became  the  possession  of  Mr.  Riale. 
In  short  if  he  agreed  and  stipulated  to  turn  the 
building  over  free  from  all  mechanics'  liens,  and 
guaranteed  that  no  mechanic's  lien  should  be 
filed  against  it ;  if  he  did  that  then  he  could  not 
file  any  mechanics'  liens  against  this  building, 
and  if  he  could  not,  neither  could  the  material- 
man who  must  work  out  his  rights  and  equities 
through  Messenger.]  (Third  assignment  of  error.) 

*'[So  you  see,  very  much  depends  upon  what 
this  veibal  agreement  was,  as  to  whether  there 
was  a  stipulation  against  liens.  If  there  was  not, 
as  the  plaintiff  contends,  then  Mr.  McCollom 
ought  to  recover  anything  that  was  due  him  at 
the  time  of  the  filing  of  the  mechanic's  lien  on 
account  of  the  frames  furnished.  If  there  was 
such  a  stipulation,  then  he  cannot  recover  for 
any  articles  unless  it  be  for  the  transom  door 
frame  furnished  on  the  15th  of  October. 
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''I  think  you  must  understand  what  I  mean  to 
leave  to  you  pretty  clearly  in  this  connection. 
Now  then,  if  you  find  that  no  such  stipulation 
was  made  by  the  verbal  agreement,  then  Mr. 
McCollum  would  recover  for  any  balance  that 
was  due  him  on  account  of  the  frames  furnished. 
If  you  find  that  there  was  such  a  stipulation  then 
he  could  not  recover  for  any  but  the  transom 
door  frame.]  (Fourth  assignment  of  error.) 
And  whether  he  could  recover  for  that  or  not 
would  depend  upon  whether  it  had  been  ordered 
by  Mr.  Messenger  or  whether  ordered  by  Mr. 
Riale,  on  his  own  account.  If  it  was  ordered 
by  Mr.  Riale  on  his  own  account,  and  the  order 
was  after  the  legal  title  had  been  conveyed  to 
Mr.  Riale,  he  would  undoubtedly  be  liable  there- 
for. 

**Now,  the  plaintiff  contends  that  this  order 
for  the  transom  door  frame  was  by  Mr.  Riale  on 
his  own  account ;  that  he  made  himself  responsi- 
ble for  it ;  that  it  was  not  on  account  of  Mr. 
Messenger  that  this  was  ordered  at  all.  On  the 
other  hand  the  defendants  claim  that  all  that  Mr. 
Riale  did  was  to  go  down  there  and  indicate 
what  he  wanted  and  how  he  wanted  it.  That 
the  order  was  by  Mr.  Messenger  and  that  it  was 
furnished  on  Mr,  Messenger's  account.  Of 
course,  if  that  is  all  he  did,  he  had  a  right  to  do 
that.  On  the  other  hand  if  he  ordered  it  him- 
self, he  is  bound  to  pay  for  it,  and  this  though 
you  may  find  against  the  plaintiff  as  to  all  the 
other  frames.  You  have  a  right  to  find  for  the 
plaintiff  as  to  this  ^2.25  for  the  transom  door 
frame,  if  you  find  it  to  be  as  the  plaintiff  contends 
it  was ;  otherwise  you  would  find  for  the  defend- 
ant on  that  account. 

"Should  you  find  for  the  plaintifif  at  all,  you 
would  find  for  him  for  such  an  amount  only  as 
was  due  him  at  the  time  of  the  filing  of  the  me- 
chanic's lien  on  account  of  the  frames  which  were 
furnished  to  this  building.  It  is  contended  by 
the  defendant  that  there  was  nothing,  or  if  any- 
thing, that  not  the  whole  amount  claimed,  to 
wit,  I53.85  was  due ;  that  the  amount  was  less 
than  that.  Now,  you  heard  the  evidence  on  that 
question  and  you  have  the  books  of  Mr.  Messen- 
ger in  evidence.  Counsel  have  commented  upon 
that  and  your  attention  has  been  called  to  it 
by  their  comments;  you  have  heard  the  testi- 
mony of  Mr.  McCollum  himself  and  he  explained 
to  you  how  much  was  due,  and  how  it  was  that 
this  balance  remained  due.  You  must  say,  in 
case  you  find  for  the  plaintiff  at  all,  whether  the 
whole  amount  was  due,  and  if  not  the  whole 
amount,  how  much,  i/any,  was  due  on  account 
of  the  material  furnished  to  this  house,  and  ren- 
der your  verdict  for  that  amount. 

"Plaintiffs  counsel  ask  me  to  charge  you, — 

** First.  That  if  the  jury  believe  the  frames  in 
question,  with  the  exception  of  the  last  door 


frame  with  transom,  were  ordered,  manufactured 
and  delivered  to  said  lot,  and  for  which  pay- 
ment has  never  been  made,  then,  under  the  evi- 
dence, the  house  in  question  was,  in  any  event, 
commenced  not  later  than  the  30th  day  of  Au- 
gust, 1889,  when  the  ditch  was  dug  for  the  water 
pipes  and  sewer  for  said  house,  three  days  before 
it  was  alleged  that  Riale  took  possession,  under 
the  verbal  contract  for  the  sale  of  said  lot  to 
him,  which  acts  of  possession  took  place  on  the 
2nd  day  of  September,  1889 ;  hence  W.  H.  Mes- 
senger was  such  'owner  or  reputed  owner  in  pos- 
session' of  the  lot  in  question  at  the  time  said 
house  was  commenced  as  is  contemplated  by 
the  Act  of  Assembly,  and  your  verdict  must  be 
for  the  plaintiff  for  the  value  of  the  first  two  or- 
ders. 

^^ Answer.  This  point  is  refused.  (Fifth  as- 
signment of  error.) 

^^ Second,  That,  as  the  lot  in  question  was  a 
portion  of  a  larger  lot,  the  greater  part  of  which 
was  still  owned  and  possessed  by  W.  H.  Messen- 
ger at  the  time  the  erection  of  said  house  was 
commenced ;  with  nothing  to  indicate  that  it  had 
been  divided  or  set  apart,  and  with  a  fence  run- 
ning around  the  entire  piece ;  the  fact  that  a  few 
old  sticks  had  been  thrown  on  the  rear  by  Riale 
amongst  tall  weeds,  would  not  in  law  be  such 
acts  of  ownership  or  exercise  of  possession  on 
the  part  of  Riale,  as  would  be  'open  and  notor- 
ious,' and  as  would  constitute  'constructive  no- 
tice to  the  public  of  a  change  of  possession  and 
ownership,'  or  as  would  put  jhe  plaintifif  or  any 
other  person  dealing  with  the  legal  owner  upon 
inquiry,  or  warn  him  of  an  existing  equity  in 
any  portion  of  said  larger  lot,  and  your  verdict 
must  be  for  the  plaintifif. 

** Answer.  This  point  is  refused.  (Sixth  as- 
signment of  error.)  .... 

^* Seventh.  That  under  all  the  evidence  in 
this  case,  your  verdict  must  be  for  the  plaintiff. 

'^Answer.  This  point  I  do  not  affirm.  I 
leave  it  to  you  to  say  whether  under  all  the  evi- 
dence in  this  case,  your  verdict  should  be  for 
the  plaintifif  or  whether  it  should  be  for 
the  defendant,  with  such  instructions  as  I  have 
just  given  to  you.  It  is  not  a  question  for  me 
to  determine  in  this  case  how  your  verdict  should 
be.  That  is  a  question  for  you  to  determine, 
and  I  propose,  gentlemen,  that  you  shall  deter- 
mine that  question.  (Seventh  assignment  of  er- 
ror.) 

"The  counsel  for  Mr.  Riale,  the  defendant, 
request  me  to  instruct  you  as  follows : 

*' First,  If  the  jury  find  from  all  the  evidence 
J.  A.  Riale  bought  the  lot  upon  which  the  house 
was  erected  by  parole  agreement,  in  August, 
1889,  from  W.  H.  Messenger,  and  took  posses- 
sion of  the  same,  and  that  the  house  erected 
thereon  was  built  at  the  instance  of  J .  A .  Riale ,  and 
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that  subsequently  the  parole  agreement  by  which 
the  said  J.  A.  Riale  purchased  the  said  lot,  was 
carried  out  in  good  faith  by  a  conveyance  of  the 
legal  and  equitable  title  thereto,  the  said  J.  A. 
Riale  had  such  an  interest  in  the  land  as  would 
be  bound  by  a  mechanic's  lien. 

*^ Answer,  This  point  is  affirmed.  (Eighth 
assignment  of  error.) 

*^ Second.  If  the  jury  find  from  all  the  evi 
dence  that  the  relation  of  contractor  and  owner 
existed  between  W.  H.  Messenger  and  J.  A. 
Riale  in  the  erection  of  the  house  against  which 
the  plaintiff  has  entered  his  lien  in  this  suit,  and 
that  Messenger  as  contractor  agreed  with  the 
said  J.  A.  Riale,  as  owner,  not  to  allow  any 
lumberman's  or  mechanic's  liens  to  be  entered 
against  said  house,  which  Messenger  was  erect 
ing  for  Riale,  then  the  plaintiff  cannot  recover 
and  the  verdict  of  the  jury  must  be  for  J.  A. 
Riale,  the  defendant. 

^^ Answer.  This  point  is  affirmed,  except  that 
I  instruct  you  that  it  would  not  apply  to  the 
I2.25  transom  door  frame  furnished  about  the 
15th  of  October.  Notwithstanding  that  you 
may  find  that  there  was  a  stipulation  by  verbal 
agreement  against  liens,  yet  if  you  find  that  Mr. 
Riale  ordered  this  door  frame  on  the  15  th  day 
of  October,  the  plaintiff  would  still  be  entitled 
to  recover  for  that ;  and  for  whatever  amount 
you  find  verdict  for  the  plaintiff,  if  any,  you  are 
to  add  interest  from  the  day  of  the  delivery  of 
the  goods.     (Ninth  assignment  of  error.)" 

Vejdict  for  defendant  and  judgment  thereon. 
Plaintiff  appealed,  assigning  errors  as  above. 

W.  M»  Stephens,  for  appellant. 

H,  T,  Ames,  {T.  H,  Ifammond yvith  him,) 
for  appellee. 

October  i,  1894.  McCollum,  J.  Four- 
fifths  of  the  materials  for  which  this  claim  was 
filed  were  furnished  on  the  order  of  Messenger 
while  he  was  the  apparent  owner  of  the  lot,  and 
all  of  them  except  the  transom  door  frame  were 
furnished  before  the  material-man  was  informed 
that  Riale  had  any  legal  or  equitable  title  to  or 
interest  in  it.  All  the  appearances  were  in  ac- 
cord with  Messenger's  representations,  when  he 
ordered  the  materials,  that  they  were  for  a  house 
he  was  building  on  his  lot  on  Park  avenue.  His 
deed  for  the  lot  was  on  record,  and  there  was 
no  visible  change  in  his  possession  of  it.  There 
was  absolutely  nothing  discernible  anywhere  to 
suggest  or  in  the  remotest  degree  indicate  any 
change  in  his  relations  to  the  property  or  that  in 
erecting  a  house  upon  it  he  was  the  representa- 
tive or  agent  of  another.  In  short  the  record, 
the  appearances  and  Messenger's  representations 
to  the  appellant  united  in  presenting  the  case  of 
an  owner  of  a  lot  ordering  the  materials  for  and 
erecting  a  house  upon  it.     But  it  is  urged  that 


the  appellant  is  not  entitled  to  a  lien  for  his 
claim,  because  (i)  in  August,  1889,  Messenger 
verbally  agreed  with  Riale  to  sell  the  lot  to  him 
and  that  in  pursuance  of  this  agreement  a  deed 
of  it  was  made  and  delivered  to  the  latter  on 
the  5th  of  October  following ;  and  (2)  that  soon 
after  the  agreement  to  sell  the  lot  he  verbally 
agreed  with  his  vendee  to  build  for  him  a  house 
upon  it,  and  "not  to  allow  any  lumberman's  or 
mechanic's  lien  to  be  entered  against  it."  The 
agreement  in  respect  to  the  erection  of  the 
house  was  not  reduced  to  writing  and  signed  un- 
til September  26,  1889,  or  six  days  after  the 
materials  were  ordered,  nor  was  anything  paid 
on  the  lot  until  that  time. 

The  appellant  whilst  conceding  the  principles, 
enforced  in  Schroeder  «>.  Galland,  134  Pa.  277, 
and  kindred  cases,' contends  that  upon  the  facts 
above  recited  he  is  entitled  to  a  lien  upon  the 
building  for  materials  furnished  and  used  in  its 
construction.     In  considering  this  contention  it 
must  be  remembered  that  when  Messenger  or- 
dered the  materials  for  the  house  he  was  the 
owner  of  the  lot  and  his  title  to  it  was  shown  by 
the  record.  Riale  had  then  no  enforceable  equi- 
ty or  claim  in  or  upon  the  lot  because  the  verbal 
agreement  gave  him  none,  and  he  had  done  noth- 
ing in  pursuance  of  it  which  prevented  his  ven- 
dor from  successfully  repudiating  it.  Messenger's 
possession  of  the  lot  when  he  commenced  the 
erection  of  a  house  upon  it,  was  in  accord  with 
his  title,  and  so  were  his  representations  that  the 
materials  he  ordered  were  for  a  house  he  was 
building  on  his  lot  on  Park  avenue.      What  was 
there  in  the  circumstances  surrounding  the  trans- 
action to  suggest  to  the  material-man  the  exist- 
ence of  an  equitable  interest  or  title  in  Riale  or 
anyone  else,  or  to  put  upon  him  the  duty  of  further 
inquiry?    Absolutely  nothing.     The  case  before 
us  is  therefore  wholly  unlike  the  cases  relied  on 
by  the  appellees,  in  which  it  is  held  that  a  sub- 
contractor is  bound  by  a  stipulation  against  liens 
in  the  contract  between  the  owner  and  the  prin- 
cipal contractor.     In  none  of  them  is  it  held  or 
suggested  that  a  secret  verbal  agreement  such  as 
is  interposed  here  will  prevent  or  defeat  a  lien. 
They  were  cases  in  which  the  labor  was  done  or 
the  materials  were  furnished  on  the  order  of  or 
under  a  contract  with  the  principal  contractor, 
who  was  known  as  such,  not,  as  in  this  case,  on 
the  order  of  or  under  a  contract  with  the  appar- 
ent owner.      In  them  the  sub-contractor  was 
chargeable  with  knowledge  of  the  contract  b^ 
tween  the  owner  and  the  principal  contractor,  be- 
cause he  had  an  opportunity  and  it  was  his  duty 
to  ascertain  its  terms  before  performing  labor  or 
furnishing  materials  on  the  credit  of  the  building. 
In  this  case,  no  such  opportunity  was  presenlrf 
or  duty  imposed.  It  is  in  accordance  with  equity 
that  the  sub-contractor  should  be  bound  by  the 
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terms  of  the  contract  between  the  principal  con- 
tractor and  the  owner,  in  the  former  case,  and 
against  it  to  hold  hhn  bound  by  the  terms  of  the 
secret  agreement  relied  on  in  this  case  to  defeat 
the  claim  of  the  appellant.  We  hold,  therefore, 
that  the  appellant  is  entitled  to  a  lien  for  the  ma- 
terial furnished  before  he  knew  or  ought  to  have 
known  that  such  agreement  existed. 

To  the  extent  that  the  rulings  of  the  learned 
Court  below  are  in  conflict  with  this  opinion, 
the  specifications  of  error  are  sustained.  , 

Judgment  reversed  and  venire  facias  de  novo 
awarded.  j.  d.  b.,  jr. 


Oct  '93,  341.  May  3.  1894. 

Pittsburgh  &  West  End  P.  R.  W,  Co.  v. 
Point  Bridge  Co. 

Highways — Bridges  ^  use  of — Tolls — Act  of  14 
May,  i88pf  P,  Z.  211 — Eminent  domain — 
Electric  Passenger  Railway — Equity^— Juris- 
diction. 

Aside  from  the  right  of  the  bridge  company  to  demand 
and  receive  reasonable  tolls  from  the  traveling  public,  a 
bridge  does  not  differ  from  the  ordinary  highway  con- 
structed and  maintained  by  the  inhabitants  of  the  district 
through  which  it  passes. 

The  right  to  exact  tolls  does  not  carry  with  it  the  power 
to  prohibit  such  use  of  a  bridge  by  the  public  as  is  rea- 
sonably consistent  with  the  purpose  of  its  erection. 

The  natural  and  reasonable  construction  of  the  Act  of 
May  14,  1889,  P.  L.  211,  is  that  the  streets  or  highways 
mentioned  therein  include  th^  bridges  connecting  with 
and  constituting  portions  of  them. 

The  use  of  a  bridge  by  a  railway  company  which  oper- 
ates its  road  by  electricity  does  not  constitute  a  taking  of 
or  an  injury  to  the  property  of  the  bridge  company  in  the 
exercise  of  its  power  of  eminent  domain.  It  is  a  use 
which  is  reasonably  consistent  with  the  purpose  for  which 
the  bridge  was  erected,  and  is  necessary  for  public  travel 
and  accommodation. 

Where  a  right  is  claimed  by  a  passenger  railway  com- 
pany to  string  wires  for  the  puipose  of  carrying  its  electric 
sjrstem  of  transportation  across  a  bridge  owned  by  an  in- 
corporated bridge  comoany,  and  to  run  its  cars  across  the 
bridge,  which  right  is  denied  by  the  bridge  company,  a 
Court  of  equity  has  jurisdiction  both  to  determine  the 
right  and  to  fix  the  compensation  to  be  paid  by  the  rail- 
way company  for  the  use  of  the  bridge. 

Appeal  of  The  Point  Bridge  Company,  defen- 
dant, from  the  decree  of  the  Common  Pleas  of 
Allegheny  County,  granting  an  injunction  upon 
the  complaint  of  The  Pittsburgh  and  West  End 
Passenger  Railway  Company. 

The  plaintiff,  a  company  incorporated  under 
the  Act  of  May  14,  1889,  ^^^^  a  bill  in  equity 
to  restrain  and  enjoin  The  Point  Bridge  Com- 
pany from  interfering  with  or  preventing  the 
stringing  of  wires  and  other  appliances  upon  and 


across  the  bridge  of  defendant,  and  using  the 
iron  tracks  of  the  bridge  for  the  purpose  of 
operating  plaintiff's  railway  by  electricity,  and, 
furthermore,  praying  the  Court  to  fix  the  tolls  to 
be  paid  in  the  future  for  the  use  of  the  bridge, 
and  that  the  Court  should  also  decide  and  de- 
clare by  final  decree  that  plaintiff  company  is  of 
right  entitled  to  construct,  maintain  and  use 
over  and  along  the  Point  Bridge  the  wires,  etc., 
necessary  for  the  use  of  electricity  as  a  motive 
power. 

The  defendant  filed  its  answer,  denying  the 
equitable  jurisdiction  of  the  Court  of  the  mat- 
ters in  controversy ;  denying  that  plaintiff  had 
the  rights  and  privileges  claimed  by  it.  or  that  it 
had  any  right  to  use  and  occupy  the  bridge ; 
and,  furthermore,  alleging  the  insufficiency  of 
the  bridge  to  sustain  the  weight  and  impact 
which  would  be  produced  by  electric  cars  and 
rapid  transit.  In  addition  the  answer  called  in 
question  the  alleged  corporate  rights  of  the  plain- 
tiff to  do  the  things  intended  to  be  done,  or  to 
appropriate  the  use  of  defendant's  bridge  to 
establish  and  maintain  rapid  transit  over  the 
bridge  in  the  manner  proposed  by  the  bill.  It 
also  raised  the  question  of  the  validity  of  the 
rights  and  powers  alleged  to  have  been  derived 
by  the  incorporation  of  the  plaintiff  under  the 
special  provisions  of  the  20th  section  of  the  Act 
of  1889. 

The  case  was  heard  upon  a  motion  for  a  pre- 
liminary injunction.  The  Court  (White,  J., 
delivering  the  opinion,)  refused  the  injunction, 
but  referred  the  matter  to  a  master  to  take  testi- 
mony and  report,  first,  what  changes  should  be 
made  in  the  rails  or  floor  of  the  bridge  to  adapt 
it  to  electric  cars;  second,  the  frequency  and 
speed  of  the  cars;  and  third,  what  tolls  and 
compensation  should  be  paid  by  plaintiff. 

On  the  coming  in  of  the  report  the  Court 
fixed  the  yearly  compensation  for  the  use  of  the 
bridge  at  eight  thousand  dollars,  being  two  thou- 
sand more  than  the  amount  recommetided  by 
the  master's  report ;  with  that  exception  the  re- 
port was  sustained,  and  thereupon  on  March  18, 
1892,  the  Court  made  the  following  decree : — 

* 'First.  The  exceptions  filed  by  the  parties 
respectively  to  the  master's  report  are  overruled 
except  the  defendant's  exception  as  to  the  amoimt 
of  compensation  to  be  paid  by  the  plaintiff  to 
the  defendant. 

"Second.  The  Point  Bridge  Company,  the 
defendant  herein,  its  servants  and  agents,  are 
hereby  restrained  and  enjoined  until  further  or- 
der of  this  Court  from  any  and  all  interference 
with  the  Pittsburgh  and  West  End  Passenger 
Railway  Company,  and  its  servants  and  agents 
in  the  preparation  of  and  use  of  said  bridge  for 
the  operation  of  its  cars  by  electricity  over  and 
across  the  same ;  but  such  preparation  and  ihe 
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use  of  the  bridge  shall  for  the  present  be  as  fol- 
lows :  It  is  ordered  that  the  cars  shall  not  run  at 
a  greater  rate  of  speed  than  four  miles  per  hour 
while  upon  said  bridge,  and  that  there  shall  not 
be  more  than  two  cars  upon  the  same  span  of 
said  bridge  at  any  one  time. 

**Third.  The  wires  and  other  apparatus  for 
applying  electricity  as  the  motive  power  in  pro- 
pelling said  cars  shall  be  erected  and  constructed 
upon  and  across  said  bridge  as  shown  in  the  tes- 
timony of  S.  L.  Tone,  one  of  the  witnesses  ex- 
amined before  the  master,  and  the  plan  produced 
by  him  and  now  filed  in  this  case,  it  being  the 
same  plan  recommended  by  the  master  and  to 
which  no  exceptions  have  been  filed  by  the  de- 
fendant. That  in  doing  the  work  contemplated 
under  the  provisions  of  paragraph  two,  three 
and  four  of  this  decree,  the  ordinary  travel  over 
the  bridge  shall  be  allowed  and  ^accommodated 
to  the  fullest  extent  reasonably  possible. 

"Fourth.  While  The  Point  Bridge  Company 
is  restrained  from  interfering  with  the  Pittsburgh 
and  West  End  Passenger  Railway  Company  in 
the  use  of  the  bridge  and  the  rails  as  at  present 
laid,  it  is  ordered  that  the  said  railway  company 
at  its  own  expense  and  within  six  months  from 
the  date,  with  the  consent  of  the  bridge  com- 
pany, lay  down  over  and  across  said  bridge 
girder  rails  in  lieu  and  place  of  the  rails  now  on 
said  bridge,  and  properly  plank  said  bridge  to 
suit  said  rails.  The  rails  shall  be  laid  and  bridge 
planked  under  the  supervision  and  care  of  the 
engineer  of  the  railway  company  and  also  of  the 
bridge  company,  and  the  said  work  shall  be  done 
where  commenced  as  rapidly  as  it  can  be  reason 
ably  done,  and  with  no  unnecessary  hindrance 
to  travel  upon  and  over  said  bridge. 

"Fifth.  Thatthe  Pittsburgh  and  West  End  Pas- 
senger Railway  Company  shall  pay  to  the  Point 
Bridge  Company  for  its  use  of  said  bridge  the 
sum  of  eight  thousand  dollars  per  year,  payable 
monthly.  This  rate  shall  not  control  for  the  use 
of  said  bridge  for  a  longer  period  than  five  years 
from  this  date. 

"Sixth.  That  the  Pittsburgh  and  West  End 
Passenger  Railway  Company  shall  pay  the  costs 
and  expenses  of  stringing  wires  across  said 
bridge,  and  of  taking  up  the  old  rails  and  laying 
the  girder  rail  and  planking  the  bridge  in  con 
nection  therewith,  and  shall  pay  the  costs  in  this 
suit  to  date. 

"Seventh.  Either  party  hereto  at  any  time 
may  during  the  continuance  of  this  order  make 
application  to  the  Court  and  for  proper  cause 
may  move  a  modification  of  this  decree  or  such 
other  and  further  order  in  this  case  as  may  un- 
der the  circumstances  then  existing  be  proper. 

"Eighth.  Before  issuance  of  the  injunction 
the  plaintiff  company  shall  file  a  bond  in  the 
penal  sum  of  ten  thousand  dollars,  with  suffi- 


cient sureties,  to  be  approved  by  the  Court,  con- 
ditioned to  indemnify  the  defendant  company 
for  all  damages  that  may  be  sustained  by  reason 
of  such  injunction.** 

The  plaintiff  gave  the  bond  required  and  the 
injunction  was  issued  and  served  November  19, 
1892. 

An  appeal  was  taken  by  the  defendants  and 
error  was  assigned,  (i)  That  the  Court  erred  in 
assuming  equity  jurisdiction  of  this  suit :  (2) 
The  appeal  does  not  state  a  case  within  the  juris- 
diction of  a  Court  of  equity,  and  (3)  The  Court 
erred  in  making  the  decree  suggested  by  tbc 
master. 

P,  C,  Knox  and/.  D.  Brown  (with  them/. 
H,  Reed^Xid.  A.  M,  Brown),  for  appellants. 
.  The  plaintiff  was  organized  under  Act  of 
March  19,  1879,  P.  L.  p.  9,  which  Act  with  its 
supplement  of  June  2,  188 1,  P.  L.  p.  39,  were 
held  unconstitutional  as  being  local  and  special 
Acts. 

Weinman  v,  Wilkinsbuig  &  £.   L.  Pass.  Ry.  Co., 
118  Pa.  192. 

In  1889  was  passed  a  general  law  entitled 
"An  Act  to  provide  for  the  incorporation  and 
government  of  street  railway  companies  in  this 
Commonwealth,**  approved  May  14, 1889,  P. L. 
211,  which  Act  was  accepted  by  the  plaintiff. 

Section  17  of  this  Act  provides  that  any 
passenger  railway  company  incorporated  under 
the  Act,  shall  have  power  to  define  its  route 
over,  upon  and  along  any  turnpike  or  turnpikes, 
and  to  construct  its  railway  thereon,  provided 
that  before  entering  upon  and  using  such  turn- 
pike, laying  tracks,  etc.,  it  shall  make  compen- 
sation to  the  owner  or  owners  thereof,  for  such 
occupation,  etc.,  in  the  mode  provided  in  sec- 
tion 14  of  the  Act. 

The  Act  of  March  19,  1879,  ^^^  the  supple- 
ment thereto  were  absolutely  void,  and  the  Leg- 
islature was  as  incapable  in  1889  as  in   1879  ^^ 
give  to  them  any  force,  life  or  validity,  diere- 
fore  the  new  letterspatent  issued  under  the  Act  of 
1889  did  not  endow  plaintiff  as  a  corporation 
with  the  rights  and  privileges  conferred  upon  it 
by  the  said  Acts  of  1889  and  1879.      But  even 
if   so,  then  the  plaintiff   takes  its  rights  and 
privileges,  subject  to  all  the  burdens  imposed  by 
the  legislation  of  1879  ^^^  '^^^  above  recited; 
if  it  can  enter  upon  and  use  the  defendant*$ 
bridge  it  must  first  make  and  pay  compensation 
in  the  mode  prescribed  by  the  supplemental  Act 
of  June  2,  1 88 1,  which  assumed  to  confer  tbc 
right  and  imposed  the  precedent  liability.    If 
then  the  Act  of  1879  ^^^  ^^  supplement  have 
been  revived  by  the  general  Act  of  1889  to  the 
extent  of  preserving  and  confirming  "all  rights 
and  privileges*'  intended  to  be  conferred  by  that 
special,  local  and  void  legislation,  as  claimed  in 
the  bill,  we  deny  the  validity  otsuc^lMJslatioD. 
igi  ize     y  g  . 
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The  Act  of  1889  is  entittled  *'An  Act  to  pro- 
vide for  the  incorporation  and  government  of 
street  railway  companies  in  this  Common- 
wealth." It  contains  twenty  sections  and  but 
one  of  them,  the  20th,  relates  to  companies 
"incorporated"  under  special  and  local  laws. 
The  other  sections  of  the  Act  provide  only  for 
the  incorporation  and  government  of  street  rail- 
way companies  formed  under  it.  Its  title  does 
not  give  notice  of  the  provisions  in  the  twen- 
tieth section,  intended  to  revive  or  validate  void 
charters  granted  ten  years  before  its  enactment ; 
said  section  is  therefore  unconstitutional.  Fur- 
thermore it  attempts  to  revive  the  Act  of  1879 
without  recital  of  its  title  or  provisions,  and  for 
this  reason  it  is  obnoxious  to  Section  6  of  Article 
III.  of  the  Constitution  and  to  the  provision  con- 
tained in  Section  7  of  the  same  article  which 
prohibits  the  passage  of  any  local  or  special  law 
creating  corporations,  or  amending,  renewing  or 
extending  the  charters  thereof. 

Union  Passenger  Railway  Co.*s  Appeal,  81*  Pa.  91. 

Rogers  v.  Manufacturers'  Improvement  Co.,  109  Pa. 
109. 
If,  however,  the  twentieth  section  of  the  Act 
of  1889  is  a  valid  enactment,  its  utmost  effect  is 
to  protect  and  preserve  property  rights  of  the 
company  acquired  by  gift,  grant,  conveyance, 
etc.,  during  the  period  of  its  disability  and 
prior  to  its  incorporation.  If  legally  incorpor- 
ated under  the  Act  of  1889  it  became  a  corpor- 
ation only  under  that  Act  and  not  under  the 
void  Act  of  1879.  The  plaintiff  does  not  now 
nor  ever  did  at  any  time  heretofore  own  any 
tracks,  roadway,  or  fixtures  on  defendant's 
bridge.  It  never  acquired  any  right  of  way  by 
adverse  proceedings  or  otherwise  to  enter  upon 
or  use  said  bridge,  save  and  except  a  limited 
right  by  an  amicable  arrangement.  The  plain- 
tiff has  not  a  legal  right  to  enter  upon,  appro- 
priate, or  use  the  bridge  as  a  part  of  its  proposed 
electric  way.  The  use  of  electricity  as  a  motive 
power  would  involve  much  more  than  the  string- 
ing of  wires  over  the  bridge.  The  plaintiff  has 
assumed  to  have  the  right  and  power  to  appro- 
priate and  use  defendant's  bridge  and  to  use 
electricity  as  a  motive  power,  and  it  asked  the 
Court  below  to  decree  accordingly,  and  to  de 
termine  the  compensation  to  be  paid  for  such 
use.  The  Court  had  not  jurisdiction  to  hear  or 
determine  the  questions  thus  presented.  The 
rights  and  powers  alleged  can  be  maintained 
only  by  showing  an  express  grant  thereof  con- 
sistent with  constitutional  limitations. 

While  the  franchise  of  any  corporation  may 
be  taken,  impaired  or  burdened  under  the  power 
of  eminent  domain,  yet  when  property  has  been, 
as  in  the  present  case,  lawfully  acquired  by  a  cor- 
poration for  public  uses  it  cannot  be  taken  or 
used  by  another  corporation  for  another  use,  ex* 


cept  by  express  grant  or  necessary  implication, 
and  certainly  not  in  any  case  without  ample  pro- 
vision for  compensation  for  the  property  so  tsJcen 
or  injured.  The  municipality  could  not  em- 
power plaintiff  to  occupy  and  use  the  bridge  and 
release  it  (plaintiff)  from  its  liability  to  make 
compensation.  Any  act  of  the  municipal 
authorities  to  that  end  would  be  clearly  ultra 
vires. 

Snow  etal.  v.  Deerfield  Tp.,  78  Pa.  181. 

Phillips  V,  Dunkirk,  Warren  &  Pitts.  R.  R.  Co.,  78 

Id.  177. 
Pittsburgh  Junction  R.  R.  Co. 's  Appeal,  122  Id.  511. 
Sharon   Railway  Company's  Appeal,  122   Id.  532. 
Penn.  Railroad  Co.'s  Appeal,  93  Pa.  150. 
Lewis  on  Eminent  Domain,  sees.  269,271,  276,  and 

authorities  cited. 

The  plaintiff  does  not  show  a  right  to  exercise 
the  power  of  eminent  domain  by  any  express 
grant,  unless  it  be  derived  from  the  Act  of  188 1, 
being  the  supplement  to  the  Act  of  1879.  The 
Act  of  1889,  section  17,  provides  «*that  before*' 
any  railway  company  incorporated  under  it  en- 
ters upon  and  uses  a  turnpike  "it  shall  make 
compensation  to  the  owner  or  owners  thereof  in 
the  mode  provided  in  section  14  hereof." 

The  right  to  occupy  and  use  the  bridge  does 
not  arise  by  necessary  implication  from  a  liberal 
interpretation  of  the  Act  of  1889,  because  that 
Act  contains  no  provision  for  the  ascertainment 
or  assessment  of  compensation  or  damages  in 
such  case,  and  this  omission  is  not  only  fatal  to 
plaintiff^s  claim  of  right  but  it  furnishes  a  con- 
clusive answer  to  the  argument  that  the  alleged 
right  arises  from  necessary  implication.  All  acts 
of  incorporation  and  acts  extending  corporate 
privileges  are  to  be  construed  most  strongly 
against  companies  setting  them  up,  and  what  is 
not  unequivocally  granted  must  be  taken  to  be 
withheld. 

Packer tr.  The  Railroad  Co.,  19  Pa.  211. 
Com.  V,  Erie&  N.  E.  R.  R.  Co.,  27  Id.  339. 
Cake  V,  Phila.  &  Erie  R.  R.  Co.,  87  Id.  307. 
Pennsylvania  R.  R.  Co.'s  Appeal,  93  Id.  150. 

The  law  never  implies  a  right  to  appropriate 
and  use  the  property  of  individuals  or  corpora- 
tions for  any  purpose  without  their  copsent  and 
without  just  compensation.  If  the  alleged  right 
arises  by  liberal  interpretation  of  the  statute  and 
from  absolute  necessity,  then  the  remedy  of  the 
plaintiffs  is  by  proceedings  at  law  and  not  in 
equity.  The  equitable  powers  of  the  Court  of 
Common  Pleas  cannot  be  invoked  in  such  a  case 
as  this. 

Appeal  of  the  Sharon  Railway  Co.,  122  Pa.  533. 

The  defendant's  bridge  is  a  highway  only  in  a 
limited  and  qualified  sense,  being  the  property 
of  a  private  corporation,  and  upon  and  over 
which  the  public  has  only  a  conditional  right  oi 
traveling,  to  wit,  upon  payment  of  tolls.  Th^ 
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use  to  which  the  plaintiff  seeks  to  subject  it  is 
not  an  occupation  or  use  for  which  it  was  erected, 
or  contemplated,  or  provided  for  in  its  charter. 
The  defendant  actually  purchased  and  owns  by 
absolute  title  the  entire  land  between  the  south 
end  of  its  bridge  (at  low  water  line  of  the  Mon- 
ongahela  river)  and  Carson  street,  being  a  piece 
of  land  57  feet  wide  and  about  345  feet  in  length, 
whereon  the  approach  of  its  bridge  is  con- 
structed, and  which  never  has  been  dedicated  to 
general  public  use,  but  now  and  heretofore  only 
used  by  the  patrons  of  the  bridge  who  comply 
with  the  legal  requirements  as  to  payment  of 
tolls,  etc.  The  plaintiff  company  has  no  legal 
right  to  occupy  and  use  this  land,  but  may  under 
its  charter  acquire  as  defendant  did  by  purchase 
a  route  for  its  railway,  although  it  might  be  a  less 
economical  mode  of  accomplishing  its  purpose 
It  is  not  an  uncommon  error  to  conceive  that 
whenever  the  law  fails  to  produce  a  desired  re- 
sult, a  remedy  may  be  had  in  equity.  Nor  is 
this  erroneous  idea  of  recent  origin.  See  the 
remarks  of  Lord  Langdale  in 

Ryres  v.  The  Duke  of  Wellington,  9  Beavan,  600. 

D,  T.  Watson  {Johns  Mc  Cleave  with  him), 
for  appellee. 

The  principles  involved  in  this  case  have 
already  been  decided  by  this  Court  in  favor  of 
the  railway  company  in  the  case  of  the  Monon 
gahela  Bridge  Company  v.  The  Pittsburgh  & 
Birmingham  Passenger  Railway  Company,  114 
Pa.  478. 

The  single  question  not  directly  decided  by 
that  case  is :  Does  it  make  a  difference  as  to 
whether  cars  are  propelled  by  horse  power  or  by 
some  other  power,  such  as  electricity  ?  And  the 
solution  of  that  question  would  seem  to  be  this 
If  propelled  by  electricity,  is  such  use  reasonably 
consistent  with  the  purpose  for  which  the  bridge 
was  erected  ?  And  as  it  is  now  a  demonstration 
that  such  use  does  not  interfere  with  the  ordinary 
uses  of  the  bridge  by  the  traveling  public  and 
that  it  is  merely  an  improved  mode  to  facilitate 
public  travel,  it  seems  obvious  that  this  question 
must  be  decided  as  it  was  by  the  Court  below 
and  in  ftivor  of  the  appellee. 

Covington  Bridge   Co.  v,  Soath   Covington   R.  R, 

Co.,  50  American  and  English  R.  R.  Cases.  395. 

Lockhart  et  al,  v.  The  Craig  St.  Ry.  Co.,  139  Pa. 

419. 

Rafferty  v.  The  Central  Trac.  Ry.  Co.,  147  Id.  592. 
Taggart  v.  The  Newport  Ry.  Co.,  7  Ry.  &  Corp.  \k 

Journal,  385. 
The  Louisville  Bagging  Co.  v.  The  Central  P.   Ry. 

Co.,  Booth's  Street  Railway  Law,  section  67. 
Pelton  r.  The  East  R.  R.  Co.,  22  W.  L.  B.  67. 
DuBois  Traction  Co.  v.  The  Buffalo  Ry.  Co.,  10  Pa. 

Co.  Ct.  404. 
Keasley  on  Electric  Wires,  pages  15, 16. 

The  Eoint  Bridge  Company  was  incorporated 


under  the  General  Corporation  Act  of  1874,  by 
the  State  of  Pennsylvania,  for  the  purpose  of 
"erecting,  constructing  and  maintaining  a  tc^ 
bridge  and  approaches  thereto  for  public  travd 
and  accommodation,"  and  for  such  purpose  it 
constructed  and  opened  in  1877  the  Point 
Bridge.  This  bridge  and  the  approaches  thereto 
thereby  became  a  public  bridge,  part  of  the  pid>- 
lie  highways  of  the  State,  and  the  State  had  and 
has  the  power  to  authorize  such  use  of  it  for  a 
public  thoroughfare,  as  was  or  is  reasonably  con- 
sistent with  the  purpose  of  its  erection,  subject 
to  reasonable  tolls  for  such  use.  The  bridge  is  a 
portion  of  a  public  highway.  Just  as  much  a 
highway  as  if  it  had  been  a  plank  road  or  turn- 
pike, with  right  to  take  tolls.  The  structure  is 
not  private,  not  like  one's  house  or  land.  In 
its  essentials  it  is  public,  expressly  made  so  by 
its  charter,  and  just  the  same  as  any  other  por- 
tion of  the  highway  or  public  streets. 

Monongahela  Bridge  Co.   v,  P.  &  B.   R.  R.  Co., 
1 14  Pa.  485. 

Erie  County  v.  Commonwealth,  127  Id.  207. 

U.  P.  R.  R.  V.  Commissioners,  4  Nebraska,  456. 

Commonwealth  v.  Central  Bridge  Co.,  12  Cnshto^, 
244. 
The  plaintiff  was  authorized  by  the  Common- 
wealth to  construct,  maintain  and  operate  its 
street  passenger  railway  over  and  along  a  certain 
route  in  the  City  of  Pittsburgh,  including  the 
Point  Bridge,  and  to  operate  its  cars  by  electri- 
city. This  Act  of  1889  g^^c  *^  the  street  rail- 
way company  organized  under  it  the  power  to 
construct  and  maintain  a  street  railway  "on  any 
street  or  highway,**  and  also  the  right  to  operate 
the  same  '*by  any  power  other  than  locomotive.*' 
If  the  words  **on  any  street  or  highwa)r"  do  not 
include  bridges  built  for  public  use  and  travd 
the  passenger  railway  system  of  Pennsylvania  is 
defective,  for  no  company  organized  under  the 
Act  of  1889  has  power  to  cross  any  bridge,  or 
construct  or  maintain  or  operate  a  street  railway 
upon  any  bridse.  Even  if  the  bridge  company 
gave  consent  this  could  not  confer  the  power  on 
a  corporation  of  the  State,  which  can  look  to  its 
charter  alone  for  power.  In  the  entire  Act  the 
word  bridge  is  not  used,  but  the  word  "high- 
way** is  used.  The  word  "highway"  includes 
bridges. 

Rapho  V.  Moore,  68  Pa.  408. 

Penn  Township  v.  Perry  County,  78  Id.  459. 

Monongahela  Bridge  Co.  v,  P.  &  B.  R.  Co.,  II4I<1* 

485. 
Erie  County  v.  Commonwealth,  127  Id.  207. 
Washer  v.  Bullitt  County,  no  United  States,  564. 
Commonwealth  v.  Central  Bridge  Co.,  12  Cnshing, 

City  of  Chicago  v.  McGinn,  51  Illinois,  272. 

The  State  may  authorize  the  use  of  new  means 
for  public  travel  and  accommodation,  and  new 
modes  of  transporting  the  passengers  over  any 
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of  the  highways  or  bridges  of  the  State,  subject 
only  to  the  bridge  company's  right  to  demand 
reasonable  toll.  The  State,  in  the  (Jeneral  Pas- 
senger Railway  Act  of  1889,  authorized  street 
passenger  railways  incorporated  under  it  to  use 
and  cross  the  highways  and  bridges  of  the  State 
within  the  defined  route  of  each  railway,  using 
electricity  as  a  motive  power. 

Monongahela  Bridge  Co.  v.  The  Pittsburgh  &  Birm- 
ingham Passenger  Railway  Company,  supra. 

Penna.  R.  R.  Co.  v.  Electric  Railway.  152  Pa.  127. 

ReeTes  v,  Philadelphia  Traction  Co.  Id.  162. 

Williams  v.  The  City  Electric  Railway  Co.,  Federal 
Rep.  vol.  41,  page  556. 

Roake  v.  American  Telephone  Co.,  41  New  Jersey 
Equity.  35. 

Phila.  <& Trenton  R.  R.  Co.,  6  Wharton,  page  25. 

When  the  State  granted  the  charter  to  the 
Point  Bridge  Company  to  erect  a  bridge  it  did 
not  and  could  not  part  with  any  of  its  powers  to 
control  and  regulate  and  pass  laws  for  the  bene- 
fit of  the  general  public.  The  defendant  there- 
fore took  its  charter  subject  to  the  future  exer- 
cise of  the  rights  of  government  by  the  State  of 
Pennsylvania. 

Charles  River  Bridge  v.  The  Warren  Bridge  Co.,  1 1 

Peters,  547. 
Stone  V.  Mississippi,  loi  U.  S.  814. 
In  re  Provident  Institution  for  Savings,  9  Cashing, 

604. 
Morawits  on  Private  Corporations,  sec.  1062. 
Mott  v.  Pennsylvania  R.  R.  Co.,  6  Casey,  9. 

The  grant  to  the  passenger  railway  company 
organized  under  the  act  of  1889  does  not  con 
stitute  a  taking  of  the  property  of  the  bridge 
company,  because  (a)  the  use  is  given  only  in 
common  with  the  ordinary  public  use  of  the 
bridge ;  and  (b)  because  the  grant  is  within  the 
reserved  power  of  the  State,  and  is  reasonably 
consistent  with  the  purposes  for  which  the  bridge 
was  erected. 

The  stringing  of  a  wire  across  the  bridge  is  no 
more  of  a  taking  than  the  use  by  rails  for  cars 
or  by  horses,  cars,  etc.     It  is  a  mode  of  public 
vse  and  accommodation,  and  is  within  the  dedi 
cation  and  not  a  taking. 

Lockbart  v.  Craig  St.  Ry.  Co.,  139  Pa.  419. 

Rafferty  v.  Central  Traction  Ry.  Co.,  147  Id.  592. 

Taggartv.  Newport  R.  R.  Co.,7  Railway  and  Corp. 
Law  Journal,  385. 

Williams  V  City  Electric  Ry.  Co.,  41  Fed.  Rep.  556 

Louisville  Bagging  Co.  v.  Central  P.  Ry.  Co.,  Louis- 
ville, Law  and  Equity  Court  Booth's  Street  Rail- 
way Law.  sec.  67. 

Mton  V.  East  Cleveland  R.  R.  Co  ,  Circuit  Court 
of  Cuyahoga  Co.,  Ohio,  22  W.  L.  B.,  67. 

DuBois  Traction  Co.  v.  Buffalo  R.  Ry.  Co.,  10  Pa. 
County  Court  Rept,  404. 

The  grant  to  use  electricity  includes  the  right 
to  erect  poles  and  string  wires  to  conduct  the 
electricity. 


Commonwealth  v.  West  Chester,  9  Pa.   Co.  Court, 
546. 

If,  however,  the  Court  should  think  that  the 
right  granted  to  the  passenger  railway  company 
by  the  Act  of  1889  is  the  right  to  take  and  con- 
demn then  the  railway  company  would  be  liable 
for  all  damages  the  bridge  company  would  suf- 
fer, and  there  is  ample  provision  under  the  Con- 
stitution of  the  State,  and  the  general  laws, 
affording  an  adequate  remedy  to  the  bridge 
company. 

Duncan  v.  Penna.  R.  R.  Co.,  94  Pa.  435. 
Penna.  R.  R.  Co.  v.  Duncan,  ill  Id.  352. 
Chester  Co.  t/.  Brower,  117  Id.  647. 
Appeal  of  the  County  of  Delaware,  1 19  Id.  159. 
O'Brien  v.  The  Ry.  Co.,  119  Pa.  191. 

The  twentieth  section  of  the  Street  Passenger 
Railway  Act  of  1889,  P.  L.  217,  is  not  in  con- 
flict with  Article  III.  of  the  Constitution,  owing 
either  to  defect  in  the  title  or  because  it  is  a 
local  or  special  law.  But  it  is  useless  to  argue  . 
such  a  question  in  this  case,  because  the  legality 
of  the  incorporation  of  the  Pittsburgh  and  West 
End  Passenger  Railway  Company  is  not  only 
not  attacked  in  this  case  but  indeed  could  not 
be  thus  attacked  collaterally.  It  would  be  the 
attorney-general  only  who  could  raise  this  ques- 
tion. 

Western  Pa.  R.  R.  Co's.  Appeal,  104  Pa.  399. 

November  13,  1894.  McCollum,  J.  The 
Point  Bridge  Company  was  incorporated  under 
the  general  corporation  Act  of  1874  for  the  pur- 
pose of  erecting,  constructing  and  maintaining  a 
toll  bridge  and  approaches  thereto  for  public 
travel  and  accommodation  «*from  a  point  near 
the  junction  of  the  Allegheny  and  Monongahela 
rivers,  across  the  Monongahela  river  to  a  point  at 
or  near  the  Lorenz  Glass  Works.*'  The  bridge 
it  was  thus  authorized  to  build  and  maintain,  con* 
stituted  when  it  was  opened  to  public  travel  in 
May,  1877,  a  portion  of  the  highway  with  which 
it  was  connected.  It  was,  by  the  charter  under 
which  it  was  erected,  dedicated  to  a  public  use, 
subject  only  to  the  right  of  the  company  to  ex- 
act reasonable  tolls  for  such  use  :  Monongahela 
Bridge  Company  v.  The  Pittsburgh  and  Birming- 
ham Railway  Company,  114  Pa.  478  ;  Raphov. 
Moore,  68  Id.  404;  Penn  Township  v.  Perry 
County,  78  Id.  457  ;  Erie  County  v.  The  Com- 
monwealth, 127  Id.  197;  Commonwealth  v. 
Central  Bridge  Co.,  12  Cushing,  244,  and 
Washer  r.  Bullitt  County,  no  U.  S.  564.  Cita- 
tions in  this  line  might  be  multiplied  indefinitely, 
but  it  is  believed  that  the  charter  and  the  cases 
already  referred  to  justify  the  appellee's  conten- 
tion that  the  Point  Bridge  is  a  public  highway. 
Aside  from  the  right  of  the  company  to  demand 
and  receive  reasonable  tolls  from  the  traveling 
public  for  the  use  of  it  for  the  purpose  for  which 
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it  was  erected,  it  does  not  differ  from  the  ordin- 
ary highway  constructed  and  maintained  by  the 
inhabitants  of  the  district  through  which  it 
passes.  But  the  right  to  exact  such  tolls  does  not 
carry  with  it  the  power  to  prohibit  such  use  of 
it  by  the  public  as  is  reasonably  consistent  with 
such  purpose. 

The  Pittsburgh  and  West  End  Passenger  Rail- 
way Company  was  incorporated  on  the  27th  of 
March,  1879,  under  the  Act  of  March  19, 1879, 
P.  L.  9.  Its  route  was  from  the  comer  of 
Liberty  and  Fifth  avenues,  and  upon  Liberty 
avenue,  Fifth  street,  Penn  avenue,  Water  street. 
Point  Bridge,  Carson,  Main  and  Walnut  streets 
to  the  Washington  turnpike  road.  It  proceeded 
at  once  to  construct  its  railway  on  this  route, 
and  finding  tracks  upon  the  bridge  adapted  to 
the  passage  of  cars  over  it,  connected  its  tracks 
with  them.  It  opened  its  railway  for  public 
travel  on  the  4th  of  July,  1879,  operated  the 
same  by  horse  power,  and  paid  tolls  to  the  bridge 
company  until  this  contention  arose  in  Decem- 
ber, 1891. 

The  Act  under  which  the  railway  company 
was  incorporated  having  been  declared  uncon- 
stitutional in  Weinman  v.  Passenger  Ry.  Co., 
118  Pa.  192,  the  company  accepted  the  provi- 
sions of  the  Passenger  Railway  Act  of  14th 
May,  1889,  P.  L.  211,  and  received  new  letters 
patent.  By  this  acceptance  the  company  became 
entitled  to  all  the  privileges,  franchises  and 
powers  conferred  by  the  later  Act  upon  corpor- 
ations created  under  it.  What  are  the  powers, 
privileges,  and  franchises  thus  conferred,  so  far 
as  the  same  are  applicable  to  this  controversy  ? 
The  Act  authorizes  the  formation  of  companies 
for  the  purpose  of  constructing,  maintaining 
and  operating  a  street  railway  upon  any  street 
or  highway  for  public  use  in  the  conveyance  of 
passengers  by  any  power  other  than  by  locomo- 
tive. Do  the  words  *'any  street  or  highway,"  as 
used  in  this  Act,  exclude  bridges  ?  We  have 
already  seen  that  a  bridge  erected  for  public 
travel  and  accommodation  is  a  public  highway 
whether  built  and  maintained  by  the  inhabitants 
of  the  district,  or  by  a  corporation  authorized  to 
demand  tolls  for  passage  over  it.  Surely  it 
would  be  a  narrow  construction  of  these  words 
which  would  exclude  a  bridge  and  thereby  make 
it  a  terminus  of  the  railway.  If  the  bridges 
across  the  Schuylkill  River  in  Philadelphia,  and 
the  bridges  across  the  Allegheny  and  Mononga- 
hela  rivers  at  Pittsburgh  are  not  highways  within 
the  meaning  of  the  Act,  it  signally  fails  to  pro- 
vide the  facilities  which  are  required  for  the 
public  travel  and  accommodation.  In  all  the 
cities  and  populous  districts  of  the  Common- 
wealth where  street  passenger  railways  are  neces- 
sary for  easy  access  to  and  convenient  travel  in 
them,  there  are  bridges  to  be  crossed,  some  of 


which  are  maintained  by  the  municipality  or  dis- 
trict, and  some  by  corporations  chartered  for  the 
purpose  of  erecting  and  maintaining  them  for 
public  use.  In  view  of  these  known  conditions 
the  natural  and  reasonable  construction  of  the 
Act  of  1889  is  that  the  streets  or  highways  men- 
tioned therein  include  the  bridges  connecting 
with  and  constituting  portions  of  them.  When 
the  Pittsburgh  and  West  End  Passenger  Railway 
Company  accepted  the  provisions  of  the  Act 
and  acquired  new  letters  patent,  it  was,  and  for 
ten  years  previous  thereto,  had  been  operating 
its  railway  by  horse  power  on  the  route  already 
described.  The  Point  Bridge  Company  made 
no  objection  to  the  passage  over  its  bridge  of  the 
cars  of  the  railway  company.  The  tolls  were 
adjusted  by  an  arrangement  between  the  com- 
panies which  was  satisfactory  to  both.  This 
arrangement  continued  until  the  railway  com- 
pany proposed  to  operate  its  road  by  electricity. 
It  was  the  proposed  change  in  the  method  of 
operating  it  that  led  to  this  litigation  in  which 
the  bridge  company  contends  that  the  railway 
company  has  no  right  to  use  the  bridge  in  mov- 
ing its  cars  over  its  established  route.  The  con- 
sent of  the  local  authorities  has  been  duly  given 
to  the  latter  to  operate  its  railway  on  that  route 
and  in  the  manner  proposed.  It  has  all  the 
powers,  franchises  and  privileges  granted  by  the 
Act  of  1889  to  street  passenger  railway  com- 
panies. The  title  of  the  Act  is  broad  enough  to 
authorize  the  incorporation  of  companies  organ- 
ized under  the  unconstitutional  Act  of  1879. 
The  use  of  the  bridge  in  the  manner  proposed 
does  not  constitute  a  taking  of  or  an  injury  to 
the  property  of  the  bridge  company  in  the  exer- 
cise of  the  power  of  eminent  domain.  It  is  t 
use  which  is  reasonably  consistent  with  the  par- 
pose  for  which  the  bridge  was  erected,  and  is 
necessary  for  public  travel  and  accommodation. 
We  conclude  therefore  that  under  the  legislation 
and  with  the  municipal  consent  to  which  we 
have  referred,  the  railway  company  has  the  right 
to  operate  its  line  across  Point  Bridge  **by  any 
power  other  than  by  locomotive,"  in  such  man- 
ner and  on  such  terms  as  will  protect  the  rights 
of  the  bridge  company  and  the  traveling  public 
The  learned  Court  below,  after  a  careful  inquiry 
into  the  facts  and  circumstances  affecting  the 
issue  raised  by  the  bill  and  answer,  entered  a 
decree  which  appears  to  be  reasonable  and  just. 
It  is  a  decree  which  carefully  guards  the  rights 
of  the  bridge  company,  which  properly  regulates 
the  use  of  the  bridge  by  the  railway  company 
and  exacts  from  the  latter  the  payment  to  the 
former  of  a  toll  rate,  the  adequacy  of  which  is 
not  questioned. 

We  have  not  overlooked  the  contention  which 
denies  to  a  Court  of  equity  jurisdiction  of  the 
matter  complained  of,  but  we  cannot  assent  to 
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it.  On  the  contrary  we  think  the  railway  com- 
pary  applied  to  the  proper  tribunal  for  the  relief 
sought. 

The  specifications  of  error  are  overruled. 
Decree  afi&rmed  and  appeal  dismissed  at  the 
costs  of  the  appellants.  w.  c.  s. 


Oct.,  '94, 1 60.  October  9, 1894* 

Coulter  V.  Township  of  Pine. 

Highways  and  bridges — Duties  of  township — 
Traction  engines — Loss  of  life — Amount  of 
insurance  policy  not  to  be  deducted  from 
damages. 

When  the  use  of  steam  engines  for  threshing,  etc.,  be- 
comes so  general  that  their  transportation  amounts  to  an 
ordinary  use  of  the  roads,  it  may  be  necessary  to 
strengthen  the  bridges  so  as  to  withstand  the  increased 
strain:  Clulow v.  McClelland,  151  Pa.  583.  The  gen- 
erality of  such  use  would  ordinarily  be  a  question  for  the 
jury. 

How  far  and  under  what  circumstances  it  may  become 
the  duty  of  the  township  to  strengthen  for  this  purpose 
bridges  which  are  otherwise  safe  and  in  good  repair,  not 
decided. 

P]aintiff*s  husband  haTing  been  killed  by  the  breaking 
down  of  a  township  bridge  from  the  weight  of  his  trac- 
tion engine,  and  the  jury  having  been  instructed  that  the 
case  turned  upon  the  qnestion  wHether  or  not  traction  en- 
gines had  become  a  usual  and  ordinary  mode  of  travel, 
when  the  supervisors  reconstructed  the  bridge  in  June, 
1888,  a  verdict  for  the  plaintifif  was  sustained. 

Money  paid  on  a  policy  of  insurance  is  not  the  pecun- 
iary value  of  the  life,  but  of  the  premiums  paid,  hence 
the  amount  recoverable  under  the  policy  is  not  to  be  de- 
ducted from  damages  allowed  for  injuries  resulting  in 
death. 

Appeal  of  the  Township  of  Pine,  defendant, 
from  the  judgment  of  the  Common  Pleas  of 
Mercer  County,  on  ai  verdict  for  plaintiff, 
Kachael  C.  Coulter. 

At  the  trial,  before  Mehard,  P.  J.,  it  appeared 
that  plaintififs  husband  died  from  injuries  re- 
ceived in  consequence  of  his  traction  engine, 
which  he  was  running,  breaking  through  a  bridge 
in  October,  1893.  It  was  shown  that  the  same 
engine  had  been  taken  across  this  bridge  seven 
times  previously  during  the  year,  and  that  the 
bridge  had  been  reconstructed  by  the  supervisors 
and  pronounced  safe  in  1888. 

Evidence  having  been  given  that  the  life  of 
the  decedent  had  been  insured  for  |2,ooo,  which 
sum  was  paid  to  the  plaintiff  shortly  after  the 
death,  the  Court  in  charging  the  jury  withdrew 
this  evidence  from  their  consideration,  stating 
that  it  ought  not  to  have  been  admitted.  (Tenth 
assignment  of  error.)  The  other  instructions  to 
which  error  was  assigned  are  sufl&ciently  indi- 


cated in  the  opinion  of  the  Supreme  Court. 
Verdict  for  plaintiff,  |7,995>  and  judgment 
thereon.    Defendant  appealcii. 

5.  R.  Mason  and  B.  Magoffin,  for  appellant. 

The  township  is  only  bound  **to  construct  its 
highways  and  bridges  for  ordinary  use  in  an  or- 
dinary manner,  and  not  for  an  unusual  or  ex- 
traordinary use,  either  by  crossing  at  great  speed 
or  by  passing  a  very  large  and  unusual  weight." 

McCormick  v.  Township  of  Washington,  112  Pa. 

185. 
Clulow  V.  McClelland,  151  Id.  583. 

If  recovery  could  be  had  at  all  it  would  be  on 
the  ground  of  compensation  for  actual  pecuniary 
loss,  hence  evidence  as  to  the 'value  of  the  policy 
of  insurance  should  have  been  admitted. 

Q.  A,  Gordon,  (with  him  G.  IV.  MeBride 
and  5.  H.  Miller,)  for  appellee. 

November  5,  1894.  Mitchell,  J.  This 
case  is  governed  by  Clulow  v,  McClelland,  151 
Pa.  583,  but  it  is  an  error  to  suppose  that  that 
case,  or  Com.  v.  Allen,  148  Pa.  358,  decided  as 
matter  of  law  that  the  moving  of  traction  en- 
gines for  steam  threshing  and  other  purposes, 
over  roads  or  bridges,  was  at  that  time  an  extra- 
ordinary or  unlawful  use  of  the  public  highways. 
On  the  contrary  the  nonsuit  in  Clulow  v.  Mc- 
Clelland was  sustained  expressly  on  the  ground 
that  "plaintiffs  themselves  testified  that  they  knew 
that  the  machine  was  a  good  deal  heavier  than 
the  ordinary  travel  in  the  neighborhood,  .... 
that  in  fact  they  had  examined  this  bridge,  tak- 
ing off  a  plank  to  do  so,  and  considered  it  safe." 
In  other  words  they  were  aware  of  the  risk  and 
voluntarily  accepted  it,  while  as  to  the  defend- 
ant it  was  said,  <<It  was  not  negligence  in  the 
township  not  to  know  what  an  inspection  by  the 
plaintiffs  failed  to  disclose."  The  point  of  that 
case,  therefore,  is  that  the  extraordinary  use  of 
the  highway  was  clear  from  plaintiff's  own  evi- 
dence, and  therefore  there  was  no  ground  on 
which  the  township  could  be  held  liable  for  the 
accident.  To  make  it  still  more  clear  that  this 
was  the  extent  of  the  decision,  the  Chief  Justice 
added  a  warning  that  <<when  the  use  of  steam 
engines  for  threshing,  etc.,  becomes  so  general 
that  their  transportation  over  the  roads  amounts 
to  an  ordinary  use  of  them,  it  may  be  necessary 
to  strengthen  the  bridges  so  as  to  withstand  the 
increased  strain."  This  generality  of  use  would 
of  course,  ordinarily  be  a  question  for  the  jury. 

How  far,  and  under  what  circumstances  it 
may  become  the  duty  of  townships  to  strengthen 
for  this  purpose  alone,  bridges  which  are  other- 
wise safe  and  in  good  repair,  we  need  not  dis- 
cuss until  the  question  is  really  before  us.  In 
the  present  case  it  appeared  ip  the  evidence  that 
the  bridge  had  been  altered  and  reconstructed 
in  1888,  and  the  Court  instructed  the  jury  that 
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if  it  was  properly  constructed  with  reference  to 
ordinary  travel  at  that  time,  any  intervening  de- 
fect would  have  to  be  brought  to  the  knowledge 
of  the  supervisors,  but  that  if  the  timbers  had 
been  in  use  as  long  as  such  timbers  usually  last, 
or  longer,  then  length  of  time  would  be  equiva- 
lent to  knowledge.  This  was  in  effect  an  instruc- 
tion that  if  the  bridge  was  properly  constructed 
and  maintained  with  reference  to  ordinary  travel 
in  1888,  the  township  would  not  be  liable  though 
the  moving  of  steam  threshers  had  in  the  mean- 
time become  an  ordinary  use  of  the  highway. 
This  was  at  least  as  favorable  to  defendant  as  it 
was  entitled  to  ask.  On  the  main  issue  the  jury 
were  told,  "this  case  turns  upon  the  question 
whether  or  not  traction  engines  had  become  a 
usual  and  ordinary  mode  of  travel  when  the 
supervisors  reconstructed  the  bridge  in  June, 
1888."  it  was  a  question  for  the  jury  and  was 
thus  submitted  in  exact  accord  with  the  princi- 
ple of  Clulow  V.  McClelland.  The  difference  in 
result  was  due  to  the  difference  in  the  facts  as 
appearing  there  in  plaintiffs  own  evidence,  and 
as  found  here  by  the  jury. 

The  assignment  of  error  to  the  withdrawal  of 
the  evidence  as  to  the  insurance  on  the  life  of 
Joseph  Coulter  cannot  be  sustained.  There 
was  no  basis  on  which  such  evidence  could  be 
admitted.  Money  paid  on  a  policy  of  insurance 
is  not  the  pecuniary  value  of  the  life,  but  of  the 
premiums  paid.  The  evidence  was  entirely  ir- 
relevant to  the  liability  of  defendant,  or  its 
amount :  North  Penn.  R.  R.  Co.  v.  Kirk,  90  Pa. 
15.  Appellant  cites  the  authority  of  Lord  Camp- 
bell from  Sedgwick  on  Damages,  but  the  eighth 
edition  of  that  work.  Sec.  67,  discusses  the  sub- 
ject more  fully  and  concludes  thus,  "The  amount 
received  by  the  plaintiff  on  an  insurance  policy 

cannot  be  shown  to  reduce  the  damages 

When  an  action  is  brought  under  a  statute  for 
damages  causing  death,  the  rule  in  England  is 
different In  the  United  States,  how- 
ever, the  ordinary  rule  is  followed,  and  the 
amount  recovered  is  not  reduced  by  the  amount 
of  insurance  money,"  citing  Sherlock  v.  Ailing, 
44  Ind.  184,  199 ;  Althorf  v,  Wolfe,  22  N.  Y. 
355  i  Terry  r.  Jewett,  17  Hun  395  ;  and  Hard- 
ing V.  Townshend,  43  Vt.  536. 

Judgment  affirmed. 

J.  D.  B.,  jr. 


Oct.  '94,  177.  October  50.1894. 

In  re  Fifty-fourth  Street. 
Appeal  of  the  City  of  Pittsburgh. 

Roads  and  highways — Benefits — Assessments^ 
Properties  not  on  the  line  of  the  improvement. 

The  doctrine  of  assessment  for  benefits,  to  pay  for  pub- 
lic improvements,  can  only  be  defended  upon  the  ground 
that  the  benefits  are  local  and  essential  to  the  Tery  pvop- 
erty  assessed,  and  then  the  assessment  can  only  be  made 
once 

Owners  of  property,  not  abutting  directly  apoft  tbe 
line  of  the  improvement,  can  not  be  subjected  to  such  an 
assessment,  even  when  the  property  u  situated  on  the 
same  street 

In  re  Morewood  Avenue,  159  Pa.  20,  followed. 

Appeal  of  the  City  of  Pittsburgh,  from  the 
decree  of  the  Common  Pleas  No.  3,  of  Alle- 
gheny County,  sustaining  the  exceptions  of  the 
Frank  Rneeland  Machine  Company,  Limited, 
to  the  report  of  the  Board  of  viewers  in  re 
Grading,  Paving,  and  Curbing  Fifty-fourth 
Street,  from  the  Allegheny  Valley  Railroad  to 
Butler  Street,  i8th  Ward,  Pittsburgh. 

The  facts  of  this  case  were  as  follows:  On 
July  24,  1891,  an  ordinance  was  passed  by  the 
councils  of  the  City  of  Pittsburgh,  authorixinf 
the  grading,  paving  and  curbing  of  Fifty-fourdi 
street  from  the  Allegheny  Valley  Railroad  norti)- 
ward  to  Butler  street,  which  ordinance  was 
passed  upon  the  petition  of  a  majority  in  num- 
ber and  interest  of  the  owners  of  property  front- 
ing or  abutting  upon  the  line  of  the  improve- 
ment, in  which  petition  the  Frank  Kneeland 
Machine  Company,  Limited,  did  not  join. 
Based  upon  this  ordinance  was  a  petition  to  die 
Court  and  the  appointment  of  a  board  of 
viewers,  as  provided  in  the  Act  of  Assembly  of 
May  16,  1891.  The  viewers,  after  personally 
visiting  all  the  property  along  the  line  and  ia 
the  neighborhood  of  the  improvement,  and  bear- 
ing testimony,  assessed  benefits  upon  the  prop- 
erty of  the  Frank  Kneeland  Machine  Company, 
Limited,  in  the  sum  of  ^750.  It  appeared  that 
Fifty-fourth  extended  northward  from  the  Alle- 
gheny River  to  the  tracks  of  the  Allegheny  Val- 
ley Railroad  Company,  which  it  crossed,  and 
thence  ran  north  to  Butler  street.  The  property 
of  the  Frank  Kneeland  Machine  Company  is 
situated  on  the.  eastern  line  of  Fifty-fourth 
street,  between  the  right  of  way  of  the  Alle- 
gheny Valley  Railroad  and  the  river ;  and  does 
not  abut  upon  any  portion  of  the  street  upon 
which  the  improvement  was  made.  The  Fiank 
Kneeland  Machine  Company  therefore  excepted 
to  the  report  of  the  viewers  in  assessing  benefits 
upon  their  property.  This  exception  was  $w- 
tained  by  the  Court.     Whereupon  the  City  of 
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Pittsburgh  took  this  appeal,  assigning  for  error 
this  action  of  the  Court. 

William  C,  Moreland {Thomas D,  Carnahan 
with  him),  for  appellant. 

The  facts  in  this  case  are  wholly  dissimilar  to 
those  in  More  wood  Avenue,  Chambers*  Appeal, 
139  Pa.  20,  and  in  Ferguson's  Appeal,  159  Id. 

39- 

In  this  case  the  appellees  have  no  access  from 
their  property,  except  over  the  improved  street. 

S.  B.  Schoyer  (S.  Schoyer^Jr,^  with  him), 
for  appellee,  cited 

In  re  Morewood  Avenue,  159  Pa.  20. 

November  12,  1894.  Green,  J.  In  the  case 
of  Morewood  Avenue,  159  Pa.  20,  we  said : 
"As  we  have  repeatedly  decided,  the  doctrine  of 
assessment  for  benefits,  to  pay  for  public  im- 
provements,  can  only  be  defended  upon  the 
ground  that  the  benefits  are  local  and  essentially 
peculiar  to  the  very  property  assessed,  and  then 
it  can  only  be  done  once.  This  can  only  be  the 
case  when  the  property  assessed  abuts  directly 
upon  the  line  of  the  improvement.  Having 
their  own  burthens  to  bear  in  this  respect  the 
owners  cannot  be  subjected  to  the  discharge  of 
similar  burthens  upon  other  properties,  whether 
situate  on  the  same  street  or  in  the  same  neigh- 
borhood." This  ruling,  made  after  much  de- 
liberation and  the  most  mature  consideration, 
disposes  of  the  present  contention.  Our  reasons 
for  holding  this  doctrine  were  most  fully  set 
forth  in  the  case  referred  to,  and  it  is  not  neces- 
sary to  repeat  them  now.  The  property  in  ques- 
tion in  the  present  case  does  not  abut  upon  the 
line  of  the  improvement,  and  therefore  is  not 
subject  to  an  assessment  for  benefits.  We  are  of 
the  opinion  that  the  learned  Court  below  was 
entirely  correct  in  sustaining  the  exceptions  to 
the  report  of  viewers. 

Decree  affirmed.  s.  h.  t. 


January  30,  1894. 

Seip's  Estate. 
Probst's  Appeal. 

Evidence — Privileged  communications — Attorney 
cmd  client — Husband  and  wife — Compromise 
of  will  controversy —  Who  entitled  to  partici- 
pate in  benefits  of. 

The  mere  fact  of  the  employment  of  counsel  is  not 
privileged,  but  b  open  to  inquiry  in  any  Court  in  which 
counsel  appear  as  such.  Therefore  counsel  is  competent 
to  testify  in  a  collateral  proceeding  as  to  the  fact  of  his 
having  in  a  prior  proceeding  represented  certain  parties. 

The  declarations  of  a  husband  that  in  a  particular 
tnmsaction  he  acted  as  agent  both  for  his  wife  and  for  a 


third  party  are  competent  in  support  of  a  claim  by  such 
third  party  against  the  estate  of  his  wife. 

The  declarations  related  only  to  his  own  conduct,  and 
are  explanatory  of  it.  They  involved  no  breach  of  do- 
mestic confidence;  they  related  to  no  act  or  contract  of 
the  wife ;  they  fixed  no  liability  upon  her  estate. 

An  issue  devisavit  vel  non  is  in  the  nature  of  a 
proceeding  in  rem.  Hence  it  would  seem  that  money 
received  upon  the  compromise  of  a  contest  to  set  aside  a 
will  should  belong  to  all  parties  entitled  in  case  the  will 
had  been  set  aside. 

No  contestant  can  compromise  anything  beyond  his  or 
her  own  personal  interest  in  the  contest,  and  can  be  en- 
titled to  no  more  than  his  or  her  distributive  share  of  a 
sum  received  by  way  of  general  compromise. 

Where  three  sisters  had  the  same  interest  in  the 
setting  aside  of  a  will,  two  appearing  of  record  as  con- 
testants, the  presumption  as  to  the  third  sister  is  that  she 
was  entitled  to  share  in  the  benefits  secured  by  the  litiga- 
tion, and  the  burden  of  proof  is  upon  the  others  to  show 
some  contract,  release  or  state  of  facts  sufficient  to  rebut 
the  presumption. 

Appeal  of  Lydia  Probst  from  the  defittitive 
decree  of  the  Orphans'  Court  of  Lehigh  County^ 
confirming  auditor's  report,  and  making  distri- 
bution of  the  estate  of  Catherine  Seip. 

The  facts  are  stated  in  the  opinion  of  the 
Supreme  Court.  The  assignments  of  error  on 
behalf  of  the  appellant  cover  the  action  of  the 
Court  in  sustaining  the  report  of  the  auditor  re- 
jecting the  testimony  of  John  Rupp,  Esq.,  and 
the  declarations  of  Matthew  Seip. 

Marcus  C,  L.  Kline  {John  Rupp  with  him), 
for  appellant. 

James  S.  Biery  (with  him  Thomas  B,  Metz- 
ger  and  Reuben  J,  Butz),  for  appellee. 

October  i,  1894.  Wiluams,  J.  The  facts 
to  be  considered  in  the  determination  of  this 
appeal  appear  in  the  auditor's  report,  which  was 
concurred  in  and  confirmed  by  the  Orphans'" 
Court. 

From  this  report  we  learn  that  George  Probst 
died  testate  in  February,  1885,  leaving  a  large 
estate.  He  left  three  hdf-sisters  to  survive  him, 
Christiana  Knauss,  Catherine  Seip,  and  Lydia 
Probst.  By  his  will  he  gave  his  estate  to  certain 
of  his  collateral  relatives,  excluding  his  half-sis- 
ters and  other  relatives  from  any  share  whatever 
therein. 

Those  who  had  been  thus  excluded,  or  some 
of  them,  determined  to  contest  the  validity  of 
the  will ;  and  for  these  Nathan  Seip,  the  husband 
of  Catherine,  appears  to  have  acted  as  agent. 
He  consulted  with  and  retained  counsel  and  took 
general  charge  of  the  preparation  and  conduct 
of  the  proceedings.  An  issue  devisofvit  vel  non 
was  framed,  in  which  Mrs.  Knauss  and  Mrs.  Seip 
were  named  as  plaintiffs,  and  in  which  Lydia 
Probst  was  named  as  one  of  the  defendants. 
This  was  upon  the  list  for  trial  and  m  a  positiop 
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to  be  reached  in  a  few  days  when  it  was  settled 
upon  the  payment  of  ten  thousand  dollars  to  the 
attorneys  for  the  contestants. 

The  question  now  raised  is  to  whom  did  the 
money  paid  by  the  proponent  belong  ?  Lydia 
Probst  alleges  that  she  was  entitled  to  share  with 
her  sisters  in  it,  and  they  now  claim  the  whole. 
This  controversy  was  referred  to  an  auditor  Who 
sustained  the  contention  of  the  accountant  that 
Lydia  Probst  was  not  entitled  to  share  in  the 
money  obtained  by  the  settlement. 

It  should  be  remembered  that  the  three  sisters 
stood  in  the  same  position.  They  had  certain 
rights  under  the  intestate  laws  that  the  will  de- 
nied. If  the  estate  of  (Jeorge  Probst  was  to  be 
distributed  under  his  will,  they  were  all  alike  ex- 
cluded. If  the  will  was  set  aside  they  would  be 
admitted  on  exactly  the  same  terms  regardless  of 
their  apparent  position  on  the  record  as  parties  to 
the  issue,  and  of  their  contribution  to  the  ex- 
penses of  the  contest. 

But  the  auditor  and  the  Court  below  held  that 
the  right  of  Lydia  Probst  to  share  with  her 
sisters  depended  on  the  answers  to  two  ques- 
tions; first,  was  she  **an  active  contestant  on 
record  with  Mrs.  Seip  and  Mrs.  Knauss  ?  Sec- 
ond, did  she  contribute  towards  the  expenses  in 
carrying  on  the  contest  with  the  understanding 
that  she  should  share  in  the  proceeds  realized?** 

The  evidence  relied  upon  to  show  that  she 
was  a  contestant,  and  had  promised  to  contribute 
to  the  expenses,  consisted  of  the  testimony  of 
John  Rupp,  Esq.,  one  of  the  counsel  for  the 
contestants,  and  the  declarations  of  Nathan  Seip, 
now  deceased,  made  while  the  contest  was  being 
carried  on  and  while  it  was  in  process  of  settle 
ment.  The  testimony  of  Mr.  Rupp  was  excluded 
because  of  his  confidential  relations  to  Mr.  Seip 
and  Mrs.  Knauss.  The  declarations  of  Nathan 
Seip  were  excluded  because  he  was  the  husband 
of  the  decedent  whose  estate  is  now  for  distribu 
tion. 

The  whole  of  the  evidence  relating  to  the 
questions  stated  by  the  auditor  being  thus  taken 
out  of  the  case,  the  questions  were  decided 
against  Lydia  Probst,  and  the  two  sisters  were 
allowed  to  retain  the  share  of  the  third  in  the 
money  realized  from  the  settlement  of  the  issue 
devisavitvel  non. 

Was  John  Rupp  properly  excluded  on  the 
ground  of  privilege?  He  is  an  attorney-atlaw 
and  was  employed  as  counsel  for  the  contestants. 
If  the  issue  had  been  on  trial  and  the  proponent 
had  undertaken  to  examine  him  about  what 
Blackstone  calls  ''the  secrets  of  the  cause," 
which  had  been  communicated  to  him  by  his 
clients,  it  is  clear  that  the  clients  could  have  ob- 
jected and  relied  on  the  fact  that  the  communica- 
tions made  by  them  to  theircounsel,  relating  to  the 
cause,  were  privileged.     But  this  was  not  a  con- 


troversy between  the  contestants  and  their  ad- 
versaries. It  was  a  controversy  among  them- 
selves. Here  were  three  sisters  standing  in  the 
same  relation  to  the  testator,  and  having  the 
same  interest  in  defeating  his  will.  Two  of 
them  appeared  as  plaintiffs,  and  the  other  as  one 
of  the  defendants  in  the  issue.  Neither  of  them 
appears  to  have  consulted  counsel  personally, 
but  Nathan  Seip,  the  husband  of  one  of  them, 
did  all  that  was  done  on  behalf  of  the  contest- 
ants. Whom  did  he  represent  ?  For  whom  did 
Mr.  Rupp  appear  ?  This  is  the  present  question. 
It  is  a  search,  not  after  some  communication  by 
client  to  counsel,  but  after  a  fact  that  couM  be 
inquired  into  on  the  trial  of  the  issue  if  soch 
trial  had  been  reached.  It  could  have  been 
settled  in  advance  by  a  rule  on  counsel  to  file  a 
warrant  of  attorney,  and  this  at  the  instance  of 
the  adverse  party.  It  is  the  fact  of  employment 
that  creates  the  confidential  relation.  Until  this 
relation  exists  there  can  be  no  privileged  com- 
munication. The  mere  fact  of  employment  is 
not  privileged,  but  from  the  nature  of  the  rela- 
tion between  client  and  counsel,  it  is  open  to 
inquiry  in  any  Court  in  which  the  counsel 
appears  as  such.  So,  for  a  very  obvious  reason, 
the  fact  of  a  settlement  between  litigants,  and 
the  terms  upon  which  it  was  made,  are  open  to 
inquiry.  An  attorney  who  assisted  in  adjusting 
the  terms  of  such  settlement  is  a  competent  wit- 
ness to  show  what  the  terms  were.  Schubkagclf. 
Dierstein,  131  Pa.  46.  If  an  attorney  repre- 
sents two  or  more  persons  he  may  be  called  as  a 
witness  in  a  controversy  between  them  and 
statements  made  to  him  by  one  of  them  in  the 
presence  of  the  others  will  not  be  treated  as  con- 
fidential or  privileged  communications :  Good- 
win Gas  Stove  and  Meter  Company's  Appeal, 
117  Pa.  514.  And  generally  where  several  per- 
sons employ  the  same  attorney  in  the  same  bosi- 
ne&,  as  for  example,  to  contest  a  will,  communi- 
cations made  by  them  in  relation  to  such  busi- 
ness, while  privileged  as  to  their  common  adver- 
sary, are  not  privileged  inter  sese  :  Jackson  r. 
French,  3d  Wendell,  337 ;  Am.  and  Eng.  Ency. 
of  Law,  vol.  19,  page  139  and  note.  All  have 
a  property  in  confidential  communication  made 
under  such  circumstances.  One  cannot  waive 
the  privilege  for  his  co-suitor  nor  enforce  it 
against  him  :  Beltzhoover  v,  Blackstock,  3  Watts, 
20.  In  this  case  three  sisters  had  a  common 
interest  in  defeating  their  half  brother's  wifl.  A 
contest  was  entered  upon.  All  of  them  were 
parties  to  it.  Their  position  on  the  record  was 
just  what  Nathan  Seip  chose  to  make  it.  This 
contest  was  settled  by  him,  acting  for  those  in- 
terested, for  the  sum  of  ten  thousand  dollars. 

The  question  now  raised  is  to  whom  did  this 
money  belong?    Not  to  Nathan  Seip,  for  he 
could  not  have  taken  under  the  intejstate  laws  as 
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an  heir  of  George  Probst.  It  must  go,  says  the 
learned  auditor,  to  those  whom  Seip  represented, 
and  for  whom  Mr.  Rupp  appeared.  To  disclose 
their  principals  both  Rupp  and  Seip  are  compe- 
tent, and  no  one  of  the  parties  can  successfully 
interpose  the  objection  of  privilege.  But  Seip 
is  now  dead,  and  his  declarations  made  to  Mr. 
Rupp  showing  for  whom  he  acted  in  making 
the  contest  are  objected  to  on  the  ground  that 
he  is  not  competent  to  testify  against  his  wife. 
But  the  declarations  relate  only  to  his  own  con- 
duct and  are  explanatory  of  it.  They  involve 
no  breach  of  domestic  confidence ;  they  relate 
to  no  act  or  contract  of  his  wife ;  they  fix  no 
liability  upon  her  estate. 

He  acted  as  the  agent  for  his  wife  but  not  for 
ber  alone.  For  whom  else  did  he  undertake  to 
act  ?  Who  were  his  principals  in  the  litigation 
he  began,  carried  on,  and  finally  settled  ?  The 
auditor  finds  that  he  was  the  agent  of  Mrs. 
Knauss  as  well  as  of  his  wife ;  and  in  his  twelfth 
finding  of  fact  he  said  :  ''That  during  the  pro- 
gress of  the  George  Probst  will  contest  and  at 
die  time  the  settlement  was  consummated  and 
the  money  paid  to  the  counsel  of  contestants, 
Nathan  Seip  attended  to  the  business  affairs  of 
Lydia  Probst,  the  claimant,  receiving  money  for 
her  and  paying  bills."  In  other  words  he  was 
the  business  agent  of  Lydia  Probst  in  general 
charge  of  her  affairs.  We  can  see  no  way  by 
which  the  auditor  reached  the  conclusion  that  he 
was  not  her  agent  in  the  management  of  the  con- 
test over  the  will  also,  except  by  rejecting  the 
testimony  of  Mr.  Rupp,  and  the  declarations  of 
Seip,  and  then  holding  as  matter  of  law  that  a 
compromise  which  affected  the  rights  of  Lydia 
Probst  gave  her  no  interest  in  the  sum  received. 

We  hold  that  the  rejected  testimony  was  com- 
petent so  far  as  it  was  offered  to  show  for  whom 
Seip  acted  as  agent,  and  for  whom  Rupp  ap- 
peared as  counsel. 

This  disposes  of  the  questions  really  raised 
on  this  record,  but  before  dismissing  the 
case  it  may  be  well  to  suggest  another.  Is 
it  true,  as  the  auditor  seems  to  assume,  that 
the  money  received  upon  the  compromise  of 
a  controversy  like  this  belongs  only  to  those 
who  appear  as  active  contestants  and  con- 
tribute money  towards  the  employment  of 
counsel  ?  The  statute  provides  that  any  person 
interested  may  file  a  caveat,  but  it  is  well  settled 
that  thereafter  the  proceedings  are  not  strictly 
between  the  parties,  but  are  in  the  nature  of  a 
proceeding  in  rem  ;  and  a  decree  when  made  is 
conclusive  on  all  the  world  :  Ottinger  v.  Ottin- 
ger,  17  S.  &  R.  142.  For  this  reason  it  is  the  duty 
of  the  Court  to  see  that  all  persons  interested  are 
brought  in  before  a  decree  is  made :  Miller's 
Appeal,  159  Pa.  562.  If  this  is  not  done,  or  if 
a  compromise  is  effected  without  notice  to  any 


of  those  interested,  and  a  verdict  taken  in  favor 
of  the  will  in  pursuance  of  such  compromise, 
the  verdict  will  be  set  aside  on  application  of  the 
omitted  or  neglected  party:  Hambleton  v.  Yocum, 
108  Pa.  304;  or  the  omitted  party  may  take 
another  appeal  if  the  time  allowed  has  not 
elapsed :  Miller's  Appeal,  supra. 

From  this  it  results  that  no  contestant  can 
compromise  anything  beyond  his  or  her  own  per- 
sonal interest  in  the  contest,  and  can  be  entitled 
to  no  more  than  his  or  her  distributive  share  in  a 
sum  received  by  way  of  general  compromise. 

This  was  said  in  substance  by  the  late  Justice 
Gordon  in  the  opinion  delivered  in  Hambleton  v, 
Yocum,  supra,  and  seems  to  result  necessarily 
from  the  nature  of  the  proceeding.  The  interest 
of  Lydia  Probst  was  identical  with  that  of  Mrs. 
Seip  and  Mrs.  iCnauss.  For  what  reason  she 
was  put  upon  the  record  as  a  co-defendant  with 
the  proponent  of  the  will  that  disinherited  her, 
it  is  probable  that  no  one  since  the  death  of 
Seip  can  tell.  But  wherever  her  agent  placed 
her  on  the  record,  her  interest  was  identical  with 
that  of  her  sisters.  She  had  the  same  right  to 
appeal  from  the  decree  of  probate,  and  the  same 
motive  for  doing  so.  There  could  have  been  no 
settlement  made  without  her  consent  given  per- 
sonally or  through  her  agent.  Her  acquiescence 
in  its  terms  was  a  surrender  of  her  right  to  con- 
test the  will,  and  her  distributive  share  of  the 
net  results  of  the  compromise  stood  to  her  in 
place  of  her  right  to  contest.  In  such  case  the 
law  would  presume  her  joinder  with  her  sisters 
in  the  compromise  to  have  been  upon  the  same 
terms  and  conditions  assented  to  by  them,  and 
that  the  sum  received  was  to  be  divided  in  con- 
formity with  the  intestate  laws.  This  would 
shift  the  burden  of  proof  and  impose  on  her 
sisters  the  duty  of  showing  some  contract,  re- 
lease or  state  of  facts,  sufficient  to  rebut  the  legal 
presumption  and  strip  her  of  her  rights  as  *'a 
person  interested"  in  the  estate  of  her  half- 
brother. 

The  decree  appealed  from  is  reversed,  the 
record  remitted  and  a  procedendo  awarded. 

J.  D.  B.,  jr. 


Jan.,  '94,  427. 


Scott's  Estate. 
Gwin's  Appeal. 


April  19,  1894. 


Wills —  Construction  of — Distribution — Per 
stirpes  or  per  capita, 

"Where  there  is  a  testamentary  gift  to  one  person,  and 
to  the  children  of  another  person,  who  stand  in  the  same 
relation  to  the  testator,  the  donees  take/^  capUa, 

A  contrary  intent  will  be  inferi 
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testate  laws,  which  are  always  resorted  to  in  cases  of 
doubtful  interpretation,  a  distribution  would  be  made/^ 
stirpes \  e  g.,  where  the  claimants  are  in  different  degrees 
of  consanguinity;  but  where  the  gift  is  to  persons  or 
classes  of  persons  who  stand  in  the  same  relation  to  the 
testator,  the  analogy  furnished  by  the  intestate  laws  indi- 
cates a  division/^  capita. 

Testatrix  after  giving  the  residue  of  her  estate  to  her 
niece,  provided  as  follows : — 

"7>4iW,  Should  my  beloved  niece,  Miss  Jessie  A. 
Barnes,  die  without  issue,  then  in  that  case  I  will  and  de- 
vise the  remainder  of  my  estate,  after  her  decease,  with- 
out issue  as  aforesaid,  to  be  divid  among  my  nephews 
and  nieces,  to  wit:  The  legal  heirs  of  Mrs.  Lilly  A.  Gwin, 
the  heirs  of  my  deceased  brother,  James  A.  Scott,  and 
the  lawful  heirs  of  my  beloved  brother,  John  W.  Scott, 
and  Anna  R.  Stuck ey,  each  to  take  share  and  share 
alike." 

Said  niece  died  without  issue. 

ffeidt  That  the  division  of  the  estate  among  the 
nephews  and  nieces  should  be  per,capita^  and  not  ptr 
stirpes. 

The  words  * 'share  and  share  alike"  might  refer  to  a 
division  among  classes,  but  this  cannot  be  said  of  "each 
to  take,"  which  plainly  indicates  a  division/^  capita. 

Appeal  of  M.  Scott  Gwin  et  al.  from  the  de- 
cree of  the  Orphans'  Court  of  Blair  County  af- 
firming an  auditor's  report  making  distribution 
under  the  will  of  Jennie  E.  Scott. 

The  auditor,  B.  L.  Hewit,  Esq.,  found  as 
follows : — 

Jennie  E.  Scott  died  September  lo,  1891, 
leaving  a  will,  which  provided  as  follows : 

"First — I  give,  devise  and  bequeath  to  my  niece,  Mrs. 
Anna  R.  Stuckey,  formerly  Miss  Anna  R.  Barnes,  one 
thousand  (| 1, 000.00)  dollars,  to  be  paid  to  her  or  her 
heirs  within  three  f  3)  years  after  my  decease,  the  same 
to  be  paid  to  her.  the  said  Mrs.  Anna  R.  Barnes,  by  my 
executrix  hereinafter  named. 

"Second — I  give,  devise  and  bequeath  unto  my  be- 
loved niece,  Miss  Jessie  A.  Barnes,  all  the  residue  of  my 
estate  of  whatsoever  character,  real,  personal  and  mixed 
property,  to  have  and  to  hold  and  to  enjoy  the  same  dur- 
ing her  natural  lifetime,  and  in  case  of  her  marriage, 
should  she  leave  heirs  of  her  body,  then  in  that  case  the 
estate  to  go  to  her  children,  share  and  share  alike,  in  fee 
simple. 
"Third — Should  my  beloved  ni-ce, Miss  Jessie  A.Barnes, 
die  without  issue,  then  in  that  case,  I  will  and  devise  the 
remainder  of  my  estate  after  her  decease,  without  issue  as 
aforesaid,  to  be  aivid  among  my  nephews  and  nieces,  to 
wit :  The  legal  heirs  of  Mrs.  Lilly  A.  Gwin,  the  heirs 
of  my  deceased  brother.  Tames  A.  Scott,  and  the  lawful 
heirs  of  my  beloved  brother,  John  W.  Scott,  and  Anna 
R.  Stuckey,  each  to  take  share  and  share  alike.'' 

Jessie  A.  Barnes  died  December  23,  1893,  in- 
testate, unmarried  and  without  issue. 

The  question  before  the  auditor  was  whether 
the  distribution  should  be  made  per  capita  or 
per  stirpes. 

Testatrix  left  surviving  her  a  brother,  John 
W.  Scott,  and  two  sisters,  Mrs.  Gwin  and  Mrs. 
Hutchinson.  Her  brother,  James  A.  Scott,  and 
her  sister,  Mrs.  Barnes,  died  before  her.  All  of 
the  brothers  and  sisters  left  children ;  and  those 


of  John  W.  Scott,  Mrs.  Gwin  and  James  A. 
Scott,  and  one  of  the  two  children  of  Mis. 
Barnes,  Anna  R.  Stuckey,  were  intended  to  be 
beneficiaries  under  the  third  clause  of  the  will, 
while  the  children  of  Mrs.  Hutchinson  aod 
Rush  Barnes,  a  brother  of  Mrs.  Stuckey,  were 
not  mentioned  in  the  will. 

The  auditor  was  of  opinion  that  the  distribu- 
tion should  be  per  stirpes ^  and  recommended  a 
decree  in  accordance  with  that  opinion. 

His  report  was  confirmed  by  the  Court,  Bill, 
P.  J.,  and  a  decree  as  recommended  was  en- 
tered.  An  appeal  was  taken  from  this  decree. 

H.  Af,  Baldrige  and  John  Af.  Reynolii 
{Kooser  &*  Kooser  with  them),  for  appellants. 

Our  statute  provides  that  when  an  intestate 
leaves  neither  brother  nor  sister,  but  nephei^ 
and  nieces  only,  they  shall  take  per  capita, 

2  4,  Act  of  April  8,  1 833. 
Miller's  App.,  40  Pa.  389. 

A  division  among  my  lawful  heirs,  share  and 
share  alike,  means  a  division  per  capita. 

Thomas'  Estate,  18  Weekly  Notks,  28. 
Osbum's  Appeal,  104  Pa.  637. 
Heistand  v,  Meyer,  150  Id.  504. 
McNeiledge  v,  Galbraith,  8  S  &  R.  43. 
Bender's  Appeal,  3  Grant,  210. 
Lewis'  Appeal,  89  Pa.  509. 
Hicks'  Estate,  134  Id.  507. 
Warrington  v,  Warrington,  2  Hare,  54. 
Butler  V,  Stratton,  3  Bro.  C.  C,  367. 

In  the  cases  cited  by  appellee  the  objects  of 
testator's  bounty  stood  in  different  degrees  of 
consanguinity,  and  the  same  rule  does  not  ap- 
ply. 

Wm,  Af.  Hall,  Jr.,  and  Wm.  Af.  HaU,  {M. 
A,  Points  with  them),  for  appellee. 

Where  the  legacy  is  to  a  class  the  general  rule 
is  that  they  take  per  capita,  but  this  rule  readily 
yields  to  a  contrary  intention  expressed  in  the 
will. 

Schouler  on  Wills,  {  540. 
Osburn's  App.,  104  Pa.  637. 

The  law  favors  a  distribution  by  representa- 
tion. 

Schouler  on  Wills,  {539- 
Flssel's  Appeal,  27  Fa.  55. 
Risk's  Appeal,  52  Id.  269. 
Minter's  Appeal, 40  Id.  ill. 
Harris'  EsUte,  74  Id.  452. 
Baskin's  AppoU,  3  Id.  304. 
Hoch's  EsUte,  154  Id.  422. 

By  the  use  of  the  words  ''legal  heirs,** 
"heirs**  and  "lawful  heirs**  the  tesUtrix 
meant  that  there  should  go  Xxi  eachfamih,^ 
several  of  her  brothers  and  sisters  one  shartt 
which  the  objects  of  her  bounty  should  take  by 
representation  of  such  brothers  and  sisters  re- 
spectively. The  naming  of  her  brothers  and 
sisters  whose  families  she  proposed  to  favor 
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shows  that  the  beneficiaries  were  to  be  substitu- 
tionary for  their  ancestors.  This  is  in  conso- 
nance with  the  first  principle  cited. 

It  is  clear  that  the  testatrix  meant  a  classifica- 
tion by  representation.  No  one  is  "heir"  of  a 
living  person,  and  hence  a  gift  expressed  to 
"the  heirs"  of  one  who  proves  still  alive  could 
not  in  strictness  vest,  especially  as  evidence  de- 
hors the  will,  to  show  that  the  testatrix  thereby 
intended  "  heirs  "  in  some  special  sense,  would 
be  inadmissible.  Courts,  however,  lay  hold  of 
descriptive  words  or  other  indications  in  the  will 
that  the  testatrix  regarded  the  object  of  her 
bounty  cls  a  class  reckoned  at  the  time  of  vest- 
ing. 

"  Each  "  qualifies  the  individual  as  well  as  the 
classes.     The  individual  and  the  classes  are  con- 
nected by  copulatives  that  apply  all  the  qualify- 
ing terms  to  them  alike. 
Risk's  Appeal,  52  Pa.  269. 

The  beneficiaries  stood  in  equal  degree  in  the 
following  cases : 

Heistand  v,  Meyer,  150  Pa.  501. 
Aiders.  Beall,  11  Gill  &  J.  123. 

July  12,  1894.  Fell,  J.  The  contest  in  this 
case  relates  to  the  distribution  of  the  residuary 
estate  of  Jennie  E.  Scott.  The  third  clause  of 
her  will,  under  which  the  question  arises,  is: 
"Should  my  beloved  niece,  Miss  Jessie  A. 
Barnes,  die  without  issue,  then  in  that  case  I 
will  and  devise  the  remainder  of  my  estate  after 
her  decease,  without  issue  as  aforesaid,  to  be  di- 
vided among  my  nephews  and  nieces,  to  wit : 
The  legal  heirs  of  Mrs.  Lilly  A.  Gwin,  the  heirs 
of  my  deceased  brother,  James  A.  Scott,  and 
the  lawful  heirs  of  my  beloved  brother,  John 
W.  Scott,  and  Anna  R.  Stuckey,  each  to  take 
share  and  share  alike." 

Jessie  A.  Barnes  died  without  issue,  and  the 
question  before  the  auditor  was  whether  distri- 
bution should  be  made  per  capita  or  per 
stirpes. 

The  testatrix  left  surviving  her  a  brother, 
John  W.  Scott,  and  two  sisters,  Mrs.  Gwin  and 
Mrs.  Hutchinson.  Her  brother,  James  A.  Scott, 
and  her  sister,  Mrs.  Barnes,  died  before  her. 
All  of  these  brothers  and  sisters  had  children ; 
and  those  of  John  W.  Scott,  Mrs.  Gwin  and 
James  A.  Scott,  and  one  of  the  two  children  of 
Mrs.  Barnes,  Anna  R.  Stuckey,  are  beneficiaries 
under  the  third  clause  of  the  will,  while  the 
children  of  Mrs.  Hutchinson  and  Rush  Barnes, 
a  brother  of  Anna  R.  Stuckey,  are  not  men- 
tioned. 

The  learned  auditor,  for  reasons  stated  in  his 
very  full  and  elaborate  report,  concluded  that 
distribution  should  be  made  per  stirpes.  He 
awarded  it  accordingly,  and  his  report  was  con- 
finned  by  the  Orphans'  Court. 


We  are  of  opinion  from  a  careful  examina- 
tion of  the  case  that  this  judgment  is  not  cor- 
rect. The  scheme  of  the  testatrix  in  disposing 
of*  her  estate  w^  to  give  to  Anna  R.  Stuckey  a 
bequest  of  ^1,000,  and  the  residue  for  life  to 
Jessie  A.  Barnes,  with  remainder  to  her  chil- 
dren, and  upon  failure  of  such  issue  to  fourteen 
of  her  twenty  nephews  and  nieces,  to  the  exclu- 
sion of  the  other  six. 

Whether  we  apply  to  the  residuary  clause  of 
the  will,  the  technical  rules  of  construction,  or 
give  to  it  the  plain  meaning  which  its  words  im- 
port, and  its  grammatical  structure  requires,  the 
result  is  the  same.  When  there  is  a  testamen- 
tary gift  to  one  person,  and  to  the  children  of 
another  person  who  stand  in  the  same  relation 
to  the  testator,  the  donees  take  per  capita. 
This  rule  under  the  English  authorities  yields  to 
slight  indications  of  a  contrary  intent ;  and  in 
Pennsylvania  the  contrary  intent  is  inferred* 
where  under  the  intestate  laws,  which  are  al- 
ways resorted  to  in  cases  of  doubtful  interpreta- 
tion, the  distribution  would  be  made  per  stirpes y 
as  in  the  case  of  a  gift  to  a  son  or  brother  of  the 
testator  and  to  the  children  or  heirs  of  a  deceased 
son  or  brother. 

Where,  however,  the  gift  is  to  persons  or  classes 
of  persons  who  stand  in  the  same  relation  to  the 
testator,  the  analogy  furnished  by  the  intestate 
laws  indicates  a  division  per  capita,  for  in  such 
cases  under  sec.  14  of  the  Act  of  April  8,  1883, 
and  sec.  i  of  the  Act  of  June  30,  1885,  persons 
so  standing  **  if  there  be  more  than  one,  shall 
take  in  equal  shares.** 

The  benefit  here  was  evidently  intended  for 
the  legatees  individually,  and  as  nephews  and 
nieces,  and  not  as  representing  their  parents, 
who  in  two  instances  are  still  living,  and  were 
entirely  passed  over.  The  nephews  and  nieces 
are  treated  as  if  their  parents  were  dead ;  and 
in  that  case,  if  there  were  no  will,  the  estate 
would  go  under  the  intestate  laws  to  the  benefi- 
ciaries and  others  occupying  the  same  position 
per  capita. 

The  intestate  laws,  which  would  have  required 
a  distribution  per  stirpes,  are  passed  over  in  or- 
der to  exclude  brothers  and  sisters,  and  give  the 
estate  directly  to  nephews  and  nieces.  That 
having  been  done,  distribution  under  the  law 
would  then  be  per  capita ;  and  the  presumption 
is  in  favor  of  such  an  intention  on  the  part  of 
the  testator  in  the  absence  of  evidence  in  the 
will  of  a  purpose  to  further  supersede  the  stat- 
ute. The  will  seems  clearly  and  affirmatively  to 
show  that  the  distribution  was  to  be  in  equal 
shares. 

Leaving  out  the  parenthetical  enumeration  of 
the  persons  intended  to  be  embraced  in  the  gift, 
the  language  is  as  follows :  ''I  will  and  devise 
the  remainder  of  my  estate  after  her  decease, 
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without  issue  as  aforesaid,  to  be  divided  among 
my  nephews  and  nieces  ....  each  to  take 
share  and  share  alike."  Nothing  could  be  more 
explicit  than  this,  and  the  meaning  is  not 
changed  by  the  parenthetical  clause.  Its  mani- 
fest object  was  to  limit  the  generality  of  the  pre- 
ceding words,  and  to  define  the  persons  who 
were  to  take.  She  had  before  written  "my 
nephews  and  nieces,"  which  included  all  her 
nephews  and  nieces.  This  was  not  her  purpose, 
and  she  proceeded  to  designate  those  who  were 
to  take  in  order  to  exclude  the  others.  The  de- 
sign was  not  to  clarify,  but  to  discriminate  and 

exclude.  ZHmmm^ 

The  word  heirs  is  not  used  technically,  but  in 
the  sense  of  children  or  descendants,  as  the 
brothers  and  sisters  would  be  collateral  heirs  of 
each  other  in  case  of  death  without  issue,  and 
until  death  there  could  be  no  heirs,  either  lineal 
or  collateral. 

The  nephews  and  nieces  intended  as  benefi- 
ciaries having  thus  been  ascertained,  there  is  no 
uncertainty  how  they  are  to  take.  The  division 
is  to  be  such  that  **each"  is  **  to  take  share  and 
share  alike."  Each  refers  to  the  person  described 
in  the  first  part  of  the  paragraph,  the  nephews 
and  nieces  who  are  identified  by  the  videlicet 
clause.  The  expression  ** share  and  share  alike" 
standing  alone  might  refer  to  a  division  among 
classes,  as  well  as  among  individuals ;  but  this 
cannot  be  said  of  **each  to  take,"  which,  unless 
applied  to  individuals,  as  the  grammatical  struc- 
ture of  the  paragraph  requires,  must  be  regarded 
as  redundant  and  meaningless.  This  would  vio- 
late the  elementary  rule  of  construction  which 
forbids  the  rejection  of  a  word  if  a  meaning  can 
be  found  for  it.  **  Where  a  testator  uses  an  ad- 
ditional word  or  phrase  he  is  presumed  to  have 
an  additional  meaning." 

The  decree  is  reversed,  at  the  cost  of  the  ap- 
pellee, and  it  is  ordered  that  distribution  be 
awarded  in  accordance  with  this  opinion. 

w.  M.  s.,  jr. 


©rpljans*  €ourt. 

March  ty,  1894. 

Trust  Estate  of  John  Lrawrence  and 
Ann  Appleton,  Deceased,  Under  the 
Will  of  Henry  Lrawrence. 

Decedenfs  Estate  —  Trustees  —  Signature  to 
mortgage — Use  of  trust  funds — Notice-^Juris- 
diction. 

The  omisaon  of  the  word  trustees  after  their  signa- 
tures is  immaterial  when  the  mortgage  deed  recites  them 
as  such. 

A  mortgage  was  executed  upon  a  trust  property  to  a 


corporation  for  l5,ooo,  and  upon  it  over  1 10,000  v» 
loaned  to  the  trustees  individually^  all  but  |2,ooo  of  this 
being  paid.  As  security  for  the  payment  of  this  indi- 
vidual debt  another  corporation  took  an  assignmeatof 
the  trust  mortgage  with  other  securites  and  paid  the  debt 
to  the  first  corporation.  It  was  held  that  the  second  cor- 
poration was  affected  with  notice  and  put  upon  inqidij. 
And  that  the  trust  mortgage  must  have  been  presumed  to 
have  been  paid  to  the  first  corporation,  since  in  conise  of 
its  dealing  with  the  trustees  more  than  l5,ooo  had  bees 
paid. 

The  Orphans'  Court  has  jurisdiction  to  enjoin  the  sale 
of  mortgaged  trust  property,  although  the  Court  of  Com- 
mon Pleas  may  have  refused  to  open  the  judgment  npoa 
the  bond. 

Sur  petition  of  the  Union  Trust  CompaDy, 
trustees  under  the  will  of  Ann  Appleton,  for  an 
injunction  to  restrain  certain  mortgagees  from 
selling  the  mortgaged  premises  under  a  judg- 
ment which  was  entered  on  the  bond. 

The  petition  set  out  the  following  facts  :— 

That  by  the  will  of  John  Lawrence,  in  exe- 
cution of  a  power  of  appointment  conferred 
upon  him  under  the  will  of  Henry  Lawrence, 
he  devised  the  real  estate  in  question  to  trustees 
under  a  responsibility  to  repair,  and  in  trust  to 
pay  the  net  income  to  Ann  Appleton  as  long  as 
she  shall  live,  for  her  sole  and  separate  use,  re- 
mainder to  such  person  or  persons,  etc.,  etc,  as 
she  should  direct  by  will.  In  default  of  testa- 
mentary appointment  the  real  estate  was  to  go 
to  testator's  grandchildren  surviving  Ann  Ap- 
pleton, and  the  issue  of  deceased  children, 
etc.,  etc. 

There  being  no  power  to  mortgage  or  sell 
real  estate  under  the  will  of  Henry  Lawrence, 
on  June  11,  1870,  the  trustees  who  were  then 
Henry  Pomerene  and  George  W.  Appleton,  pre- 
sented their  petition  to  the  Orphans'  Court  for 
leave  to  mortgage.     Same  day,  leave  granted. 

On  October  6,  1870,  they  presented  a  sup- 
plemental petition,  asking  that  another  prop- 
erty be  substituted,  and  otherwise  changing  the 
terms.     Same  day,  decree  made  accordingly. 

On  October  24,  1870,  their  bond,  with  sure- 
ties, was  entered  under  the  decree. 

No  mortgage  was,  in  fact,  given,  so  far  as 
appears,  and  the  matter  was  apparently  aban- 
doned until  the  year  1872. 

On  February  24,  1872,  the  trustees  executed 
to  a  building  association  a  mortgage  upon  the 
real  estate  m  question,  reciting  themselves  as 
trustees,  but  signing  as  individuals  only.  Pay- 
ments were  made  on  account  of  this  mort- 
gage to  the  building  association,  and  more 
money  was  loaned  to  one  of  the  trustees.  Fi- 
nally, in  1884,  the  mortgage  which  had  been 
kept  alive  unsatisfied,  was  assigned  by  the  build- 
ing association,  mortgagee,  to  the  ''M.  L.  S." 
and  Building  Association  of  Haddoofield,  New 
Jersey,  for  |2,ooo,  which  it  was  agreed  was  tiie 
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sum  due  upon  it.  In  1887,  judgment  was  en- 
tered on  the  bond,  and  an  execution  was  issued 
against  the  premises.  An  issue  was  framed  in 
the  Court  of  Common  Pleas  upon  petition  of 
one  of  the  trustees,  whether  the  mortgagee 
knew  when  it  loaned  the  money  that  it  was  to 
be  misappropriated.  This  issue  having  been 
found  for  the  plaintiff  a  fi.  fa.  and  vend.  ex. 
were  issued  when  this  petition  was  filed,  and  a 
preliminary  injunction  granted. 

The  prayer  of  the  petition  was  for  an  injunc 
tion  as  above,  and  the  matter  was  referred  to  a 
master,  who  reported,  inter  alia,  that  the  biu:- 
den  of  proof  was  upon  the  mortgagors  of  show- 
ing the  negative  that  not  any  of  the  money  was, 
in  fact,  not  used  for  the  benefit  of  the  estate,  to 
which  exceptions  were  duly  filed  in  behalf  of 
the  Union  Trust  Company,  trustees.  And  to 
which  findings  exceptions  were  duly  filed  in  be- 
half of  the  Union  Trust  Company,  substituted 
trustees,  under  the  will  of  Henry  Lawrence. 

E,  Spencer  Miller  and  J.  Howard  Gendell^ 
for  the  petitioners,  exceptants. 

B,  F,  Clapp,  W.  W.  WiUbank,  C.  C.  Lister 
and  A,  F.  Custis,  contra. 

April  14,  1894.  Ashman,  J.  This  applica- 
tion starts  out  with  an  unusual  question : 
Whether  a  decree  authorizing,  in  general  terms, 
the  creation  of  a  mortgage  for  the  discharging 
of  prior  liens  on  the  improvement  of  real  es- 
tate, b  carried  out  by  a  mortgage  effected  with 
a  building  association  ?  The  conditions  which 
the  mortgagor  assumes  in  such  a  case  are  essen- 
tially different  from  those  which  accompany  an 
ordinary  bond  and  mortgage.  He  becomes  a 
shareholder  in  the  association  ;  is  subject  to  the 
payment  of  dues  upon  its  stock;  and  is  com- 
pelled to  submit  to  the  deduction  of  a  premium 
from  the  amount  of  the  loan.  The  order  of 
Court  in  this  instance  contemplated  a  borrow- 
ing of  ^5,000,  and  the  mortgage  was  given  for 
that  amount,  but  the  sum  actually  received  was 
only  {4,445.  It  would  be  matter  for  very  seri- 
ous consideration  if  the  point  was  raised  in  a 
proper  way,  and  within  a  reasonable  time ;  but 
the  transaction  under  review  took  place  nearly 
twenty-four  years  ago.  The  decree  itself  was 
in  proper  shape,  and  it  is  too  late  to  discuss  the 
manner  in  which  it  was  carried  into  effect. 

The  verdict  and  judgment  in  the  Common 
Pleas  established  the  fact  that  the  trustees  did 
not  fraudulently  misappropriate  the  money  ob- 
tained upon  the  mortgage.  This  finding  bound 
the  petitioning  trustee  by  his  own  acquiescence. 
He  applied  and  was  permitted  to  intervene  as  a 
puty  to  the  suit,  and  he  did  not  object  to  the 
wsues  which  had  been  framed,  but  asked  only 
for  their  enlargement.  He  is  therefore  con- 
trolled by  the  inference  which  irresistibly  fol- 


lows the  fact  thus  ascertained  by  the  jury,  and 
which  is,  that  the  trustees  reimbursed  the  life- 
tenant  for  the  amount  she  paid  to  relieve  the 
property  from  the  original  encumbrance,  be- 
cause they  must  have  misappropriated  the  fund 
if  they  had  done  otherwise. 

The  case  then  stands  in  this  shape :  The  es- 
tate of  the  decedent  was  relieved  of  an  encnm- 
brance  by  contracting  a  new  debt,  the  mort- 
gage to  secure  which  is  still  unsatisfied  of 
record,  and  has  been  assigned,  along  with  the 
judgment  on  the  bond,  to  the  present  holder,  for 
a  valuable  consideration.  The  estate  is  there- 
fore morally  responsible  to  the  extent  of  that 
consideration,  if  it  has  not  repaid  the  loan,  be- 
cause it  received  the  benefit  accruing  from  the 
loan ;  and  the  sole  inquiry  is  whether  it  is  le- 
gally bound  to  the  plaintiff. 

Various  reasons  were  assigned  for  its  exemp- 
tion from  any  legal  obligation.  The  first  was 
that  the  bond  and  mortgage  purporting  to  have 
been  given  by  the  obligors  as  trustees,  were  in 
reality  their  acts  as  individuals,  because  the  in- 
struments were  signed  by  them  as  individuals. 
But  the  fact  that  they  were  trustees,  and  that 
they  intended  to  bind  themselves  as  trustees, 
was  fully  set  out  in  both  papers.  The  addition 
to  their  signatures  of  their  official  title  could 
add  no  force  to  the  writings  in  which  their  of- 
fice was  fully  disclosed ;  and  its  omission  could 
have  no  greater  effect  in  impairing  their  force. 
Whether,  however,  this  is^ue  determined  the 
final  point  in  this  controversy,  is  doubtful.  For 
it  appears,  and  the  master  reports  it  as  a  fact, 
that  the  association  mortgagee  dealt  on  its  books 
with  George  W.  Appleton,  one  of  the  trustees, 
as  an  individual,  and  that  it  loaned  no  money 
at  any  time  to  him  or  to  his  co-trustee,  in  their 
official  capacity.  On  the  contrary,  it  loaned, 
in  the  year  1872,  to  George  W.  Appleton,  at 
least  |8, 700,  and  to  his  brother,  Samuel  Apple- 
ton,  with  whom  he  seems  to  haVe  had  certain 
business  ventures  in  common,  1 2,000,  and  for 
these  personal  accommodations  it  accepted  the 
trust  bond  and  mortgage  as  security.  Its  officers 
could  not  well  shut  their  eyes  to  the  inference, 
which  was  at  least  palpable  enough  to  put  them 
on  inquiry,  that  the  sum  for  which  the  mort- 
gage was  given  represented  the  maximum  sum 
which  the  trustees  were  authorized  to  borrow, 
and  that  the  security  was  functus  officio  for  any 
loans  beyond  its  face  value.  They  may  have 
honestly  believed  that  they  were  dealing 
throughout  with  the  borrowers  as  trustees,  and 
the  trustees  may  have  been  equally  honest  in 
applying  the  moneys,  and  this  was  all  which  the 
judgment  in  the  Common  Pleas  determined. 
Before  1880,  as  the  master  reports,  and  as  we 
think  the  evidence  fairly  shows,  a  large  portion 
of  these  loans  had  been  repaid  to  the  associa- 
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tion,  so  that  ^2,000,  the  purchase  money  which 
the  present  holder  paid .  in  that  year  for  the 
mortgage,  was  the  full  balance  of  the  indebted- 
ness. The  presumption  would  thereupon  be 
that  the  borrower  intended  to  repay  first  of  all 
the  indebtedness  which,  as  trustee,  he  had  law- 
fully contracted,  and  for  this  his  payments  were 
ample.  Both  on  this  presumption,  and  upon 
the  principle  that,  where  no  appropriation  of 
payments  is  directed  by  the  debtor,  the  pay- 
ments shall  go  towards  liquidating  the  debt^  in 
the  order  in  which  they  were  contracted,  this 
mortgage,  at  the  time  of  the  assignment,  must 
be  held  to  have  been  already  paid. 

Did  the  purchaser  then  take  a  valid  title? 
Notwithstanding  what  has  been  said  as  to  the 
peculiar  character  of  their  execution,  the  bond 
and  mortgage  may  be  fairly  conceded  to  be 
regular  upon  their  face,  and  they  came  directly 
from  the  custody  of  the  obligee  and  mort- 
gagee. But  while  the  transaction  was  described 
by  the  master  as  a  purchase,  it  was  nevertheless 
as  between  the  trustee  who  negotiated  it,  and 
the  present  holder  to  whom  it  was  assigned,  a 
loan  to  the  trustee,  and  a  loan  moreover,  to  him 
PS  an  individual.  Besides  the  trust  bond  and 
mortgage,  he  gave  other  securities,  including 
a  policy  of  life  insurance,  and  the  purchase 
was  made  and  the  assignment  taken  in  order  to 
relieve  him  from  his  personal  obligations  to  the 
mortgagee.  The  bond  and  mortgage  had  been 
running  eight  years.  If  these  circumstances 
did  not  put  the  last  holder  upon  inquiry,  it  is 
difficult  to  imagine  what  would ;  and  if  he  re- 
frained from  inquiry  in  order  to  avoid  notice, 
the  law  immediately  charged  him  with  con- 
structive notice:  Babcock  v.  Lisk,  57  Ills. 
329 ;  Boxheimer  v.  Gunn,  24  Mich.  379.  The 
corporation  purchaser  was  making  a  personal 
loan  upon  what  purported  to  be  a  trust  secur- 
ity ;  if  it  had  inquired  of  the  mortgagee,  it 
would  have  found  that  double  the  face  value  of 
the  pledge  had  been  already  loaned  to  the 
trustee,  and  that  more  than  its  face  value  had 
been  repaid.  The  mortgage  was  given  to  secure 
a  trust  debt,  and  it  was  not  only  discharged  as 
to  the  trust  estate  by  the  payment  of  that  debt, 
but  it  could  not  be  kept  alive  as  a  security  for 
the  individual  debt  of  the  obligors  to  the  mort- 
gagee even  as  against  their  personal  interests. 
This  was  distinctly  decided  in  Thomas'  Ap.,  6 
Cas.  378. 

We  have  discussed  the  question  at  this  length 
because  the  case  has  been  before  the  Courts, 
under  various  aspects,  for  a  decade  at  least,  and 
we  think  it  is  time  to  end  the  litigation.  The 
real  issue  is  a  narrow  one.  In  the  exercise  of 
equitable  jurisdiction,  which  undoubtedly  be- 
longs to  the  Orphans'  Court,  we  may  decree  the 
cancellation  of  the  mortgage  and  its  satisfac- 


tion of  record,  because  that  instrument  is  dead 
by  reason  of  its*  payment.  We  may  also,  we 
think,  enjoin  against  the  sale  of  the  mortgaged 
premises,  under  the  judgment  which  was  en- 
tered on  the  bond.  That  judgment,  althoogfa 
against  the  trustee  in  his  official  character, 
bound  him  also  as  an  individual. 

He  had,  it  is  true,  no  standing  as  a  trustee  to 
ask  that  it  should  be  opened,  on  the  ground 
that  it  had  been  paid  as  to  the  trust  estate,  b^ 
cause  its  opening  would  have  released  him  firom 
his  responsibility  as  an  individual  defendant. 
The  Common  Pleas  therefore  properly  rejected 
his  application  to  open ;  and  upon  the  verdict 
finding  that  the  trustees  were  free  from  fraud, 
and  that  the  use-plaintiff  had  no  notice,  prop- 
erly allowed  the  judgment  to  remain.  But  a 
very  different  question  was  presented  as  to  the 
execution.  That  writ  was  levied  upon  premises 
respecting  which  the  judgment  was  inoperative; 
the  condemned  property  belonged  to  the  trust 
estate,  and  the  debt  due  by  the  estate  to  the 
plaintiff  in  the  judgment  had  been  paid  by  the 
trustee.  The  substituted  trustee  thereupon  had 
its  choice  of  remedies ;  it  could  apply  to  the 
Common  Pleas  to  set  aside  the  execution,  or  it 
could  petition  this  Court,  as  it  has  done,  to  en- 
join against  a  sate  under  the  execution.  There 
is  no  clashmg  of  jurisdictions  in  granting 
this  prayer.  We  relieve  the  trust  estate, 
without  impairing  the  validity  of  the 
judgment  against  the  trustee  as  a  personal 
debtor.  Nor  is  there  any  hardship  to  the 
plaintiff.  It  dealt  with  the  defendant  as  an  in- 
dividual, and  it  placed  so  little  value  upon  the 
judgment  that  it  exacted  other  securities,  to 
which  it  may  now  fairly  be  remitted.  The  ac- 
countability which,  at  one  time,  the  estate  maj 
have  been  under  to  the  trustee,  has  lapsed  into 
a  matter  solely  of  conscience.  The  money 
realized  from  the  mortgage  was  paid  to  the  es- 
tate or  expended  for  its  benefit,  in  1872,  and 
the  mortgage  itself  was  extinguished  not  later, 
and  probably  considerably  earlier,  than  1876. 
The  interval  is  too  great  to  permit  the  trustee, 
or  those  standing  on  his  rights,  to  set  up  as  a 
valid  claim  against  the  estate  that  he  paid  the 
mortgage  out  of  his  private  funds. 

The  report  of  the  master  is  very  able;  but 
while  we  agree  in  the  main  with  his  statement 
and  finding  of  facts,  we  are  forced  to  differ  ^^ 
specting  some  of  the  technical  points  upon 
which  he  based  his  conclusions.  The  prayer  of 
the  petition,  so  far  as  it  asks  for  the  cancelling 
and  satisfaction  of  the  mortgage,  and  for  a  per- 
petual injunction  against  any  sale  of  the  prem- 
ises under  the  judgment,  is  acconUnglj 
granted. 


w.  L.  s. 
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Jtn.,  *94,  177.  March  21,  1894. 

In   re  City  Avenue  and  Germantown 

Bridge. 

Appeal  of  David  £.  Williams. 

Philadelphia — Ads  relating  to  counties —  County 
bridges^ Act  of  May  8,  1876, 

The  Act  of  May  8,  1876,  P.  L.  131,  and  its  supplement 
of  May  3,  1878,  P.  L.  41,  are  applicable  to  the  City  of 
Philadelphia,  and  proceedings  under  these  Acts  for  the 
taking  of  a  bridge  will  be  entertained  by  the  Courts. 

Appeal  of  David  E.  Williams,  from  the  decree 
of  the  Court  of  Quarter  Sessions  of  Philadelphia, 
setting  aside  proceedings  begun  under  the  Act 
of  May  8,  1876,  P.  L.  131,  for  the  taking  of  a 
bridge. 

The  facts  appear  by  the  opinion  of  the  Court 
below,  BiDDLE,  J.,  which  was  as  follows: — 

**It  appears  by  an  ordinance  passed  by  the 
City  of  Philadelphia,  June  8,  1888,  permission 
was  granted  to  *The  City  Avenue  and  German- 
town  Bridge  Co.*  to  erect  a  bridge  over  the  river 
Schuylkill,  with  a  proviso  that,  when  erected, 
the  bridge  company  should  file  a  sworn  state- 
ment of  the  cost  of  its  construction,  and  that 
the  city  should  within  the  period  of  two  years 
have  a  right  to  purchase  the  same  at  cost,  or  to 
lease  the  same  at  the  rate  of  five  per  cent,  on  the 
cost  of  construction.  That  the  construction  was 
commenced  in  April,  1889,  and  the  bridge  fin- 
ished and  opened  to  the  public  on  May  30,  1890, 
and  has  been  therefore  in  use  three  years  ending 
on  the  30th  of  May,  1893.  The  city  did  not, 
during  the  two  years,  exercise  its  option  to  buy 
it  at  cost,  or  to  lease  it  at  the  rate  of  five  per 
cent,  on  the  cost  of  its  construction.  And  now, 
after  a  thorough  examination  by  its  director  of 
public  works  and  its  board  of  surveys,  it  has  de- 
clined to  buy  it  and  to  appropriate  at  this  time 
the  very  large  amount  of  money  required  to  do 
so. 

"The  present  proceeding  is  instituted  to  com- 
pel the  city  to  buy  it  under  the  provisions  of  an 
Act  entitled  'An  Act  to  authorize  the  acquisition 
by  the  several  counties  of  this  Commonwealth, 
for  the  use  of  the  county,  of  bridges  erected  over 
rivers,  creeks,  and  rivulets,  and  for  the  abolition 


of  tolls  thereon,'  approved  May  8,  1876,  P.  L. 
131,  and  its  supplement  approved  May  3,  1878, 
P.  L.  41. 

"It  is  contended  on  behalf  of  the  city,  first, 
that  these  Acts  do  not  apply  to  bridges  of  muni- 
cipalities having  the  right  of  self-government, 
and,  second,  that  were  the  point  of  jurisdiction 
otherwise,  the  present  report  should  be  disap- 
proved by  the  Court  in  the  exercise  of  that  dis- 
cretion which  is  vested  in  it  under  the  terms  of 
the  Act. 

"The  application  contemplated  by  the  Act  of 
1876  and  its  supplement  is  to  lake  for  public  use 
a  bridge  erected  by  a  bridge  company  or  other 
corporation,  by  the  county  in  which  it  is  situ- 
ated and  by  adjoining  counties  when  the  bridge 
spans  a  stream  which  divides  two  counties.  The 
original  Act  expressly  provides  for  its  being 
taken  for  a  'county  bridge.'  This  purpose  is  in 
several  distinct  forms  of  statement  repeated  a 
number  of  times,  so  often,  indeed,  that  there  is 
no  escaping  the  conclusion  that  there  was  no 
other  purpose  contemplated  except  to  take  such 
structure  out  of  the  possession  of  the  bridge  com- 
pany and  make  it  thereafter  a  county  bridge, 
free  from  the  collection  of  toll.  The  damages 
are  required  to  be  paid  out  of  the  county  treas- 
ury, which  damages  were  authorized  to  be  col- 
lected by  the  counties  paying  the  same,  from  the 
tolls  taken.  This  clause  was  repealed  in  the  Act 
of  1878.  But  where  the  bridge  connected  two 
counties,  the  expense  to  each  was  limited  at 
^10,000,  subsequently  increased  to  |i5,ooo,  so 
that  by  no  possibility  could  a  bridge  between 
two  counties  taken  under  this  Act  exceed  in 
cost  ^30,000.  The  effort  here  is  to  make  one 
county  take  it  for  ^109,807.43.  It  is  upon  this 
manifest  purpose  contemplated  by  the  original 
Act,  and  not  changed  by  its  supplement,  that 
the  City  of  Philadelphia  rests  its  first  objec- 
tion. 

"For  certain  purposes  the  County  of  Philadel- 
phia still  exists  as  one  of  the  counties  of  the 
State.  This  is  declared  in  the  forty-first  section 
of  the  Act  of  February  2,  1854.  By  that  Act, 
known  as  the  'Consolidation  Act,'  the  entire 
territory  of  the  County  of  Philadelphia  was  in- 
corporated as  the  City  of  Philadelphia,  and  the 
machinery  of  county  government,  so  far  as  it 
related  to  the  performance  of  executive  and  ad- 
ministrative duties,  passed  into  the  hands  of  the 
enlarged  municipality.  The  reply  to  whatever 
objection  may  be  made  to  the  present  applica- 
tion on  that  ground  is  that  the  change  is  one  of 
name  rather  than  of  substance ;  that  the  county, 
having  a  bona  fide  existence,  has  only  lost  the 
power  of  doing  the  various  acts  of  local  admin- 
istration, which  were  formerly  obligatory  on  it, 
in  the  government  of  the  county ;  that  these  du- 
ties having  passed  to  the  municipality,  it  stands 
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in  the  place  of  the  county,  and  that  what  the 
^  county  may  have  been  able  to  do  and  was  re 
quired  to  do  now,  fall  on  the  City  of  Philadel- 
phia. 

"But  after  all  the  important  fact  remains  that 
when  the  Act  of  1876  was  passed  the  City  of 
Philadelphia  had  been  incorporated  as  it  now 
exists  as  to  extent  of  territorial  boundaries,  and 
possessed  substantially  like  power  as  a  municipal 
corporation  for  more  than  twenty  years,  and  yet 
in  the  Act  there  is  nothing  from  which  it  can  be 
inferred  that  it  was  intended  that  as  a  municipal- 
ity it  should  be  made  subject  to  its  provisions. 

«*If  such  was  the  purpose  of  the  Legislature, 
it  could  easily  have  been  made  to  appear.  This 
having  been  entirely  omitted,  the  inference  is 
reasonable  that  the  municipality  of  Philadelphia 
was  not  intended  to  be  brought  under  subjection 
to  the  provision  of  the  Act  or  Acts  in  ques- 
tion. 

"If  this  is  a  sound  construction,  it  follows 
that  the  law  is  special  in  its  application  to  coun- 
ties other  than  that  of  Philadelphia. 

"Entertaining  these  views,  it  is  not  necessary 
to  consider  the  second  objection  urged  by  the 
city. 

"The  rule  to  set  aside  the  proceedings  in  this 
case  is  made  absolute." 

David  E.  Williams,  one  of  the  petitioners, 
took  this  appeal,  assigning  as  error  the  finding 
of  the  Court. 

John  G.  Johnson^  {John  S.  Gerhard  with 
him),  for  appellant. 

The  Act  of  1876  was  passed  to  meet  a  case  of 
the  kind  before  the  Court.  It  was  the  only  Act 
by  which  within  the  City  and  County  of  Phila- 
delphia a  bridge  could  be  taken  for  public  use, 
and  is  the  only  one  by  which  the  citizens  of  the 
city  and  county  can  be  relieved  from  the  unjust 
burden  of  paying  tolls. 

The  County  of  Philadelphia  is  one  of  the 
counties  of  the  State. 

Act  of  February  2,  1854,  sec.  41,  P.  L.  21. 
CommoDwealth  v,  Oellers,  140  Pa.  457. 
Taggait  V.  Commonweallh,  102  Id.  354. 

If  it  be  held  that  the  Act  of  May  8,  1876,  ex- 
cludes the  County  of  Philadelphia,  we  should 
have  a  necessarily  unconstitutional,  because  spe- 
cial, law. 

£.   Spencer  Miller^    assistant  city  solicitor, 

f  Charles  F.  Warwick^  city  solicitor,  with  him), 
or  appellee. 

The  question  is  whether  the  statute  which  pro- 
vides for  the  acquisition  of  a  bridge  to  be  a 
county  bridge  by  a  mode  of  proceeding  involv- 
ing distinctively  county  machinery  alone,  was  in- 
tended to  apply  to  bridges  which  would  be  taken 
for  municipalities  if  taken  at  all. 
Tliere  are  many  examples  of  county  laws 


which  are  manifestly  unsuited  to  municipal  gov- 
ernments, e,  g,  : — 

Act  of  March  24,  1877,  P.  L.  40. 
Act  of  May  25,  1878   P.  L.  150. 
Act  of  June  ll,  1879,  P.  L  146. 
Act  of  April  17,  1866,  P.  L.  no. 
Act  of  April  9,  1868,  P.  L.  73. 

Though  cities  had  not  in  1876  power  to  con- 
demn a  bridge  for  public  use  (this  was  given 
them  by  the  Act  of  May  26, 1893,  ^-  L.  154),  they 
had  power  to  purchase  at  volition. 

It  is  submitted  that  statutes  for  general  appli- 
cation in  counties  of  the  State  must  be  excluded 
from  application  in  Philadelphia  County  in  all 
cases  in  which  it  is  palpable  from  their  terms 
that  they  belong  to  a  department  of  county  gov- 
ernment which  was  superseded  by  branches  of 
the  city  government. 

In  re  Twenty-eighth  St.,  I02  Pa.  140. 
Evans  v,  Phillipi,  117  Id.  226. 

October  22,  1894.  McCollum,  J.  The 
learned  Judge  of  the  Court  of  Quarter  Sessions 
thought  the  Act  of  May  8,  1876,  "authoriziDg 
the  acquisition  by  the  several  counties  of  this 
Commonwealth,  for  the  use  of  the  county,  of 
bridges  erected  over  rivers,  creeks  and  rivulets, 
and  for  the  abolition  of  tolls  thereon,"  was  not 
applicable  to  Philadelphia  County,  because  the 
Legislature  did  not  specifically  declare  it  to  be 
so.  This  thought  appears  to  have  hsul  its  origin 
in  a  supposition  that  the  Legislature,  having 
knowledge  of  the  change  effected  by  the  Consol- 
idation Act,  would  have  said  that  the  Act  of 
May  8,  1876,  was  applicable  to  Philadelphia,  if 
it  was  intended  that  it  should  be.  But  Philadel- 
phia then  was,  and  still  is,  one  of  "the  several 
counties  of  this  Commonwealth,"  and  inasmuch 
as  the  Act  in  question  relates  to  the  acquisition 
of  bridges  by  them,  there  is  no  room  on  the  face 
of  it  for  an  inference  which  denies  to  any  county 
the  privileges  and  powers  conferred  by  it.  An 
intention  to  exclude  Philadelphia  County  can- 
not  be  inferred  or  implied  from  the  non-exclu- 
sion of  it,  or  from  anything  in  the  title  or  body 
of  the  Act.  What  valid  reason  appeared  to  the 
Legislature  for  withholding  from  Philadelphia 
County  the  power  granted  to  other  counties  in 
relation  to  the  acquisition  of  toll  bridges?  It 
was  not,  by  any  previous  legislation,  clothed 
with  this  power  and  the  City  of  Philadelphia  was 
not.  It  was  qualified  to  exercise  the  power  in 
conformity  with  the  provisions  of  the  Act.  Why, 
in  the  presence  of  these  facts,  should  it  be  as- 
sumed that  the  Legislature  intended  to  exclude 
Philadelphia  County  when  it  was  obvious  that 
such  exclusion  would  materially  abridge  the 
powers  and  privileges  of  counties  adjoining  it  in 
respect  to  the  acquisition  of  bridges  over  streams 
constituting  boundary  lines  between  counties? 
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We  cannot  find  in  the  legislation  or  in  the  con- 
ditions then  existing  any  satisfactory  answer  to 
this  question  in  accord  with  the  conclusion 
reached  by  the  learned  Judge  of  the  Court  be- 
low. It  is  our  opinion,  therefore,  that  the  Act 
of  May  8,  1876,  was  intended  to  apply  to  aU 
the  counties  of  the  Commonwealth.  No  other 
view  can  be  taken  of  it  which  is  consistent  with 
its  title  or  its  provisions.  In  this  view  of  the 
case  we  do  not  deem  it  necessary  to  deter- 
mine whether  other  Acts  in  relation  to  counties, 
to  which  the  counsel  for  the  appellee  have  called 
our  attention,  are  or  are  not  applicable  to  Phila- 
delphia County,  or  whether  the  exclusion  of  it 
would  have  condemned  the  Act  in  question  as 
violative  of  the  Constitution. 

What  we  have  said  in  reference  to  the  Act  of 
May  8,  1876,  extends  and  applies  to  its  supple- 
ments. It  is  not  claimed  that  this  legislation  is 
in  any  respect  affected  by  the  Act  of  May  26, 
1893,  under  which  it  is  possible  that  the  City  of 
Philadelphia  may  condemn  a  bridge  for  public 
use.  The  system  provided  by  the  Act  of  1876 
and  its  supplements  still  remains  and  is  applica- 
ble to  Philadelphia  County.  It  follows  from 
these  views  that  the  learned  Court  below  erred 
in  making  absolute  the  rule  to  set  aside  the  pro- 
ceedings in  this  case.  It  had  jurisdiction  of  the 
subject  and  should  have  heard  and  disposed  of 
the  application  on  its  merits. 

The  order  setting  aside  the  proceedings  is  re- 
versed and  a  procedendo  awarded. 

J.  D.  B.,  jr. 


Oct,  '94,  114.  October  24,  1894. 

Com'th  ex  rel.   Boyle  v.   Mercer  et  al. 
Commissioners. 

County  Commissioners^  Allrgheny  County — 
Constitution,  Art  XIV.  %  S—Acts  of  May 
/,  1861,  P.  L.  4SO.  and  April  6,  1871,  P,  L, 
476^  considered— Acts  Feb.  20.  1873,  P,  L, 
137 1  March  6,  1872,  P.  Z.  208. 

In  counties  containing  more  than  1^0,000  inhabitants 
county  commissioners  are  salai  led  officcrii  and  the  number 
and  pay  of  the  c  erks  to  be  emplo  ed  by  them  are  to  be 
fixed  by  the  salary  board  of  the  county. 

The  county  commissioners  in  a  county  of  over  150,000 
inhabitants  have  no  right  to  lei  out  the  work  of  iran- 
sctibing  registry,  treasurer's,  tax  books,  etc. 

Appeal  of  Robert  E.  Mercer  and  James  G. 
Weir,  two  of  the  county  commissioners  of  the 
County  of  Allegheny,  respondents,  from  the  de- 
tree  of  the  Common  Pleas  No.  3,  of  Allegheny 


County,  in  an  application  by  Dennis  J.  Boyle, 
one  of  the  county  commissioners  of  said  county, 
for  a  mandamus. 

The  facts  are  fully  stated  in  the  opinion  of  the 
Supreme  Court. 

N,  S.  Williams y  for  appellants. 

The  question  is  whether  the  transcribing  of 
registry  books,  treasurer's  books,  tax  books,  etc., 
in  the  commissioners*  office  of  Allegheny  County 
should  be  done  by  contract  let  to  the  lowest 
bidder,  as  provided  in  the  seventeenth  section 
of  Act  of  Assembly  approved  May  i,  1861,  and 
the  twentieth  section  of  the  Act  of  Assembly  ap- 
proved April  15,  1834,  or  should  be  done  by 
clerks  employed  in  accordance  with  the  provi- 
sions of  the  Acts  of  Assembly  known  as  the 
**Sal^ry  Board  Acts.**  Our  contention  is  that 
the  salary  of  the  commissioners  being  fixed  by 
the  amendment  to  the  Act  of  1871,  (Act  of 
March  6,  1872,  P.  L.  208,)  it  has  the  same  force 
and  legal  effect  as  though  included  in  the  origi- 
nal Act  of  April  6,  1871,  P.  L.  476,  relating  to 
fees,  etc.,  in  Allegheny  County,  and  therefore, 
the  salary  board  has  jurisdiction  **to  ascertain 
and  determine  the  number  of  clerks  or  deputies 
required  for  the  proper  dispatch  of  business  as 
often  as  required  by  any  of  the  oflficers  whose 
salaries  are  established  by  this  Act,**  which  by 
virtue  of  the  amendment  above  referred  to,  in- 
cludes the  county  commissioners.  The  learned 
Court  in  the  opinion  filed,  wholly  over  looked 
the  Act  of  March  6,  1872.  The  Act  of  Febru- 
ary  20,  1873,  P.  L.  137,  provides,  ''That  from 
and  after  the  passing  of  this  Act  that  all  salaries 
payable  to  the  different  officers  of  Allegheny 
County  and  their  clerks  shall  be  payable  monthly, 
and  the  salaries  of  all  the  clerks  in  the  different 
county  offices  shall  be  fixed  in  like  manner,  as 
is  specified  in  Section  9  of  Act  approved  6th  of 
April,  A.  D.,  187 1,  entitled,  *An  Act  relating 
to  the  fees,*  '*  etc.,  that  is,  by  the  salary  board. 
Section  39  of  said  Act  expressly  repeals  all  Acts 
or  parts  of  Acts  not  in  conformity  with  this  Act. 
The  Salary  Board  Act  of  March  31, 1876,  P.  L. 
1 3,  is  a  mere  re-enactment  of  the  former  local  Act 
relating  to  Allegheny  County,  and  has  been  ad- 
judged to  be  in  force  in  Allegheny  County. 
(Com'th  V,  Mercer  et  aL^  41  Pitts.  Leg.  Jour., 
377,  November  i,  1893.) 

McCandlcss  v.    Bessemer  Steel  Company,  152  Pa. 

146. 
Com  th  ex  rel.  Richards  v.  Grier,  Controller.  C.  P. 

of  Allegheny  County,  decided  in  March,  1894. 

The  Act  of  1879,  P.  L.  72,  is  an  attempt  to 
repeal  the  Act  of  1876.  Section  2  of  the  Act 
approved  July  5,  1883,  P.  L.  183,  is  a  substan- 
tial re  enactment  of  section  9  of  the  Act  of  187 1, 
and  of  section  7  of  the  Act  of  1876.  The  em- 
ployment of  clerks  to  transcribe  the  books  abovfe 
imentioned,  should  be  done.^^^j^oi|i4e^^rtJ^ 


412 


WEEKLY  NOTES  OF  CASES. 


Salary  Board  Acts,  and  any  other  method  is  ille- 
gal. 

A  mandamus  will  not  lie  to  compel  the  per- 
formance of  an  unlawful  Act,  and  to  warrant  a 
writ  against  a  public  officer,  the  relator  must 
show  a  clear  right. 

High  on  Extra.  Rem.  Section  32,  etc 
The  Com'th  v,  Pittsburg,  10  Casey,  496. 
Easton  v.  The  Water  Co.,  97  Pa.  560. 

And  where  substantial  doubt  exists  as  to  the 
duty  whose  performance  it  is  sought  to  coerce 
or  as  to  the  right  or  power  of  the  officer  to  per- 
form the  duty  the  relief  will  be  withheld. 

State  V,  Grubb,  85  Ind.  213. 

Especially  when  it  is  apparent  that  the  inter- 
ests of  third  parties  not  before  the  Court  are  in- 
volved. 

Bracken  v.  Wells,  3  Tex.,  88. 
Tabor  v.  Commissioners  of  the  Land  Office,  29  Id. 
508. 

William  J,  Brennen^  ( William  Yost  with 
him),  for  appellee. 

A  general  affirmative  statute  will  not  repeal  a 
previous  particular  statute  upon  the  same  subject 
though  the  provisions  of  the  former  be  different 
from  the  provisions  of  the  latter. 

Bellt/.  Allegheny  County,  149  Pa.  381. 
Com'th  ex  rel,  Burleigh  v.  Grier,  152  Id.  176. 

To  repeal  a  statute  by  implication  there  must 
be  such  a  positive  repugnancy  between  the  pro- 
visions of  the  new  law  and  the  old  that  they 
cannot  stand  together  or  be  consistently  recon- 
ciled. 

Gty  of  Harrisburg  v,  Sheck,  104  Pa.  57. 
Township  of  Girard  v.  Borough  of  Girard,  86  Id. 

28. 
Brown  v.  The  Commissioners,  21  Id.  37. 

The  Act  of  Assembly,  approved  the  20th  day 
of  February,  A.  D.,  1873,  P.  L.  137,  has  no 
reasonable  relation  to  the  question  at  hand. 
While  it  is  not  admitted  that  the  county  com- 
missioners, under  what  are  known  as  the  **Salary 
Board  Acts,**  are  authorized  to  appoint  clerks 
without  limit  to  perform  the  duties  defined  in 
the  twentieth  section  of  the  Act  of  1834, 
this  question  is  not  material  or  involved.  The 
2olh  section  of  the  Act  of  1834,  defines  the  du- 
ties of  the  Commissioner's  clerks  and  that  the 
commissioners  are  not  authorized  to  employ 
persons  to  do  writing  by  the  day  as  was  done  in 
this  case. 

November  12,  1894.  Dean,  J.  Dennis 
Boyle,  Robert  E.  Mercer  and  James  G.  Weir, 
compose  the  board  of  county  commissioners  for 
Allegheny  County.     On   the  9th  of  January, 


1894,  by  a  vote  of  Mercer  and  Weir,  a  majority 
of  the  board,  (against  the  protest  of  Boyle) 
joined  by  James  A.  Grier,  county  controller, 
making  up  what  is  known  as  the  salary  board, 
the  following  resolution  was  passed  : 

<<Thatthey  employ  clerks  when  necessary  to 
do  the  transcribing  of  registry  books,  and  the 
treasurer's  books,  and  extending  taxes,  and  writ- 
ing shelve  and  school  books,  at  the  sum  of  I3.50 
per  day.     The  number  not  to  exceed  40  clerks." 

Mr.  Boyle,  believing  that  this  mode  of  hav- 
ing the  work  done  was  contrary  to  law,  petitioned 
the  Court  below  for  a  mandamus  directed  to  the 
other  two  commissioners,  commanding  them  to 
join  with  hinv^  in  letting  the  work  to  the  lowest 
bidder,  which  the  Court  awarded.  From  that 
decree  the  commissioners  take  this  appeal. 

There  is  but  a  single  question  in  the  case. 
Are  the  commissioners  to  have  this  work  done 
under  the  Act  of  May  i,  1 861,  or  under  the  Act 
of  April  6,  1871 ,  and  its  supplements? 

The  Act  of  1 86 1,  provides  that  all  contracts 
made  by  the  commissioners,  involving  an  expen- 
diture of  more  than  twenty  dollars,  shall  be  in 
writing,  and  that  all  contracts  involving  an  ex- 
penditure of  more  than  one  hundred  doUan 
shall  be  made  with  the  lowest  and  best  bidder) 
after  due  notice  to  be  published. 

The  9th  section  of  the  Act  of  1871,  enacts 
that  **the  county  controller  and  the  county  com- 
missioners, shall  be  and  they  are  hereby  con- 
strued a  board,  whose  duty  it  shall  be  to  meet 
together  from  time  to  time,  as  they  may  be  re- 
quired by  any  of  the  officers  whose  salaries  are 
established  by  this  Act,  for  the  purpose  of  ascer- 
taining and  determining  the  number  of  clerb 
and  deputies  required  for  the  proper  dispatch  of 
business  by  each  such  officer,  and  also  for  fixing 
the  salary  of  each  said  clerk  and  deputy." 

The  Act  further  provided  that  if  either  of  said 
officers  alleged  the  number  of  clerks  fixed  for 
his  office  was  too  few,  or  their  compensation  too 
small,  he  should  have  an  appeal  from  the  deci- 
sion of  the  salary  board  to  the  Court  of  Common 
Pleas. 

This  was  followed  by  the  supplement  of  the 
6th  of  March,  1872,  in  section  6  of  which,  it  is 
provided,  that  the  county  commissioners  shall 
each  receive  in  lieu  of  all  other  compensation  an 
annual  salary  oftj 2, 000.  Then  followed  another 
supplement,  that  of  20th  of  February,  1873, 
which  enacted  that  all  salaries  payable  to  the 
different  officers  of  Allegheny  County  and  their 
clerks,  should  be  payable  monthly,  and  the  sal- 
aries of  clerks  should  be  fixed  as  provided  by  the 
9th  section  of  Act  of  187 1. 

It  seems  to  us  clear,  that  the  Act  of  1871  di- 
rected that  the  salary  board  should  fix  the  num- 
ber of  clerks  to  be  employed  by  all  salaried  offi- 
cers, and  their  compensation ;  that  the  Act  of 
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1872  declared  the  office  of  the  county  commis- 
sioner a  salaried  office,  and  the  Act  of  1873,  in 
effect,  declared  the  number  of  clerks  in  that 
office  and  their  compensation  should  be  deter- 
mined by  the  salary  board  as  provided  in  sec- 
tion 9  of  the  Act  of  1871.  Then  came  the  gen- 
eral Act  of  1876,  and  supplements,  which,  in 
substance,  carried  into  effect  section  5,  Article 
XrV,  of  the  Constitution,  by  extending  over  the 
whole  State  the  provisions  of  the  local  Acts  for 
Allegheny  County.  And  the  general  Act  of 
1883,  is  a  re-enactment  of  the  material  provi- 
sions of  these  Acts  so  far  as  relates  to  clerks  and 
their  compensation. 

The  Act  of  2oih  of  February,  1873,  by  direct- 
ing that  all  salaries  should  be  paid  monthly  and 
all  clerk's  salaries  should  be  fixed  as  spedfied  in 
section  9  of  the  Act  of  187 1,  after  the  office  of 
county  commissioner  had  been  constituted  a 
salaried  office  by  section  6  of  the  Act  of  1872, 
took  the  clerks  of  this  office  out  of  the  provi- 
sions of  the  Act  of  1861^  and  placed  them  as  to 
number  and  compensation  under  the  decision  of 
the  salary  board. 

From  the  facts  established  by  the  petition  and 
answer,  it  is  very  doubtful  if  the  kind  of  work 
to  be  done  by  these  clerks  was  intended  to  be 
let  out  by  contract  under  the  1 7th  section  of  the 
Act  of  1 86 1,  even  if  subsequent  legislation  had 
not  clearly  taken  it  out  the  class  of  "other  writ- 
ing or  work"  therein  specified.  In  many  of  the 
counties  of  the  State  now,  where  the  population 
is  less  than  150,000,  without  being  directed  by 
law  so  to  do,  the  county  commissioners  let  out 
by  contract,  writing.  Transcribing  worn-out 
and  illegible  dockets,  records  and  papers  can  be 
let  out  advantageously  by  contract.  But  the 
character  of  this  work  in  question,  which  must 
be  done  within  a  limited  time,  its  uncertainty 
as  to  quantity ;  the  necessity  of  constant  super- 
vision while  in  progress,  all  point  to  the  neces- 
sity of  doing  it  by  clerks  appointed  for  that  spe- 
cial duty.  A  banker  might  as  well  let  out  to 
the  lowest  bidder  the  keeping  of  journals  and 
ledgers.  He  would  doubtless  get  lower  bids 
than  the  aggregate  salaries  of  his  clerks  amounted 
to,  but  he  would  hardly  find  there  was  much  of 
a  saving  in  the  end.  But  whether  the  Act  of 
186 1  could  be  held  to  include  this  work  or  not, 
subsequent  legislation  has,  in  tflistinct,  positive 
terms,  made  other  provisions  for  it,  and  to  this 
extent  that  Act  is  not  operative. 

The  learned  Judge  of  the  Court  below,  in  his 
opinion,  has  not  noticed  the  Acts  of  March  6, 
1872,  and  2oth  of  February,  1873.  They  were 
not  probably  brought  to  his  attention.  They 
are  conclusive  against  the  construction  and  effect 
given  by  him  to  the  Act  of  1861.  Therefore, 
the  decree  is  reversed  and  petition  dismissed  at 
costs  of  the  County  of  Allegheny.        w.  c.  s. 


Oct.  '94, 4. 


Craft's  Estate. 
Martin's  Appeal. 


October  i,  1894* 


IVill — Revocation  by  subsequent  marriage — 
Effect  of  probate — Ante-nuptial  agreement  by 
husband  binds  himself  only. 

A  woman*s  will  b  revoked  by  her  subsequent  marriage, 
absolutely,  for  all  testamentary  purposes. 

While  an  ante-nuptial  agreement  by  the  man  whom 
she  marries  may  in  equity  be  given  effect  to  sustain  the 
provisions  of  the  will  as  to  him,  such  an  agreement  has 
no  effect  whatever  upon  the  question  of  revocation  by 
marriage  in  regard  to  the  rights  of  third  parties.  The 
invalidity  of  such  an  instrument  is  not  cured  by  its  ad- 
mission to  probate. 

On  a  question  of  distribution  the  validity  of  testament- 
ary provisions  depending  on  facts  dehors  the  record  may 
be  inquired  into,  notwithstanding  probate. 

Appeal  of  H.  H.Martin,  guardian  of  Florence 
Mildred  Craft,  from  the  decree  of  the  Orphans' 
Court  of  Venango  County,  making  distribution 
upon  a  partial  account  of  the  administrator  c.  t. 
a.  of  the.  estate  of  Florence  Hopkins  Craft. 

Before  C.  A.  Myers,  Esq.,  auditor,  it  ap- 
peared that  Mrs.  Florence  Hopkins,  a  widow, 
being  about  to  marry,  on  September  27,  1886, 
made  a  will  in  which,  after  the  payment  of  cer- 
tain legacies,  she  bequeathed  her  estate  to  her 
three  children.  At  the  foot  of  this  paper  was  a 
written  agreement  signed  and  sealed  by  James 
N.  Craft,  stating  that  in  pursuance  of  agree- 
ments made  with  the  testatrix,  and  in  considera- 
tion of  a  contemplated  marriage  between  them, 
the  writer  gave  his  full  and  free  consent  to  the 
making  of  the  foregoing  will.  The  parties  were 
married  October  6,  1886.  On  September  15, 
1887,  a  child,  Florence  Mildred  Craft,  was  bom 
to  them,  and  on  October  12,  1887,  Mrs.  Craft 
died,  leaving  to  survive  her,  beside  the  child 
last  named,  her  husband,  James  N.  Craft,  and 
three  children  by  her  former  husband. 

On  October  2  7, 1 887 ,  the  will  of  Mrs.  Craft  was 
admitted  to  probate.  James  N.  Craft  acknowl- 
edged the  agreement  thereon,  and  W.  J. 
Bleakley  was  appointed  administrator  c.  t.  a.  on 
December  28,  1887.  On  December  27,  1889, 
a  first  and  partial  account  was  filed  by  the  ad- 
ministrator, showing  a  balance  in  his  hands  of 
143,472.28,  which  formed  the  subject  of  the 
audit.  On  April  15, 1892,  James  N.  Craft  filed 
with  the  auditor  a  disclaimer,  renouncing  and 
releasing  any  and  all  claim  and  interest  in  the 
estate  of  Florence  Hopkins  Craft  as  her  surviv- 
ing husband. 

The  auditor  found  that  the  will  had  been  re- 
voked by  the  subsequent  marriage  of  the  testa- 
trix, and  was  not  republished,  and  reported  dis- 
tribution among  the  four  children  as  in  case  of 
Digitized  by  LjOOQIC 


414 


WEEKLY  NOTES  OF  CASES. 


intestacy.  Exceptions  to  the  report  were  sus- 
tained by  the  Court,  and  the  entire  balance  then 
in  the  hands  of  the  accountant  awarded  to  the 
three  children  of  the  decedent  by  her  first  mar- 
riage. 

The  guardian  of  Florence  Mildred  Craft  took 
this  appeal,  assigning  as  error  the  action  of  the 
Court  in  sustaining  the  exceptions  to  the  audit- 
or's report  and  the  decree  entered. 

Robert  F.  Glenn  and  /.  H.  Osmer,  for  ap- 
pellant. 

The  consent  of  James  N.  Craft,  executed  at 
the  time  of  the  making  of  the  will,  affected  him- 
self only. 

Lant's  Appeal,  95  Pa.  279. 

The  will  was  revoked  by  the  subsequent  mar- 
riage. 

Act  of  April  8,  1833,  sec.  16,  Purd.  Dig.  1712. 

''Probating  does  not  create  a  will.  It  cannot 
make  a  will  out  of  a  writing  which  was  not  a 
will  before." 

Bowlby  V.  Thunder,  105  Pa.  173. 

To  the  argument  that  the  alleged  wHl  cannot 
be  attacked  collaterally,  we  reply  that  want  of 
jurisdiction  of  the  subject  matter  can  be  taken 
advantage  of  at  any  time. 


Wall  V.  Wall,  123  Pa.  545. 
Shoenberger's  Estate,  139  Id. 
Fowler  v.  Eddy,  no  Id.  117. 


132. 


C.  Heydrick  {Carl  L  Heydrick  with  him), 
for  appellee. 

The  presumption  invoked  by  the  counsel  for 
the  appellant  that  parties  know  the  law,  from 
which  it  is  argued  that  these  particular  parties 
knew  that  a  will  executed  by  a  single  woman 
would  be  revoked  by  her  subsequent  marriage,  is 
never  permitted  to  defeat  lawful  intentions.  It 
was  not  deemed  worthy  of  attention  in  Lant's 
Appeal,  95  Pa.  279,  and  this  is  a  much  stronger 
case  in  favor  of  an  ante- nuptial  settlement. 

Under  the  Act  of  1833  a  man's  will  was  not 
revoked  by  a  marriage  or  birth  of  children  (sec. 
15);  a  woman's  will  was  so  revoked  by  subse- 
quent marriage  (sec.  16). 

This  being  the  law,  the  disability  of  married 
women  to  make  wills  was  removed  by  the  Act  of 
April  n,  1848,  P.  L.  537.  If  then  the  instru- 
ment under  consideration  be  deemed  a  will  it 
seems  to  follow  : — 

1.  That  it  was  revoked  by  the  subsequent 
marriage. 

2.  That  republication  after  that  marriage 
was  necessary  to  give  it  validity  under  the  Act 
of  1848  and  entide  it  to  probate. 

3.  That  the  decree  of  the  register  is  in  this 
proceeding  conclusive  evidence  that  such  repub- 
lication was  made. 


4.  That  the  instrument  having  been  deter- 
mined by  the  decree  of  the  register  to  be  the 
will  of  Florence  Hopkins  Craft,  and  disposing 
of  her  whole  estate,  she  did  not  die  intestate  as 
to  any  part  of  that  estate. 

This  is  plainly  the  doctrine  of 

Broe  V,  Boyle,  108' Pa.  76. 

November  5,  1894.  Mitchell,  J.  The  will 
of  Mrs.  Hopkins  was  absolutely  inoperative  as  a 
will,  her  marriage  to  Craft  having  revoked  it 
under  the  express  language  of  section  16  of  the 
Act  of  8th  April,  1833,  P.  L.  250,  that  *'a  will 
executed  by  a  single  woman  shall  be  deemed 
revoked  by  her  subsequent  marriage."  Nor  is 
this  effect  defeated  as  to  the  appellant,  by  the 
probate.  In  Hegarty's  Appeal,  75  Pa.  503,  it 
was  held  that  on  a  question  of  distribution  the 
validity  of  testamentary  provisions  depending  on 
facts  dehors  the  record  may  be  inquired  into 
notwithstanding  probate.  And  in  Robenov. 
Marlatt,  136  Pa.  35,  the  will  devised  testator's 
whole  estate  to  his  widow  absolutely,  and  was 
duly  probated,  yet  after-born  children  were  held 
entitled  to  recover  in  ejectment  as  if  their  father 
had  died  intestate.  If  an  after-bom  child  can 
thus  claim  against  a  will  revoked  pro  tanto  only, 
there  should  be  no  difficulty  in  his  recovery 
against  a  will  revoked  altogether. 

The  learned  Court  below  considered  that  the 
will  and  the  written  consent  of  the  husband  must 
be  construed  as  one  instrument,  and  upheld  as 
an  ante-nuptial  agreement.  As  against  the  hus- 
band this  would  be  clearly  so  upon  the  prin- 
ciples of  equity,  and  was  expressly  decided  in 
Lant's  Appeal,  95  Pa.  279,butthequestioninthat 
case  was  between  the  husband  and  those  claim- 
ing under  the  will.  Here  the  husband  is  making 
no  claim  and  the  question  before  us  is  different 
The  will  is  not  in  form  a  marriage  settlement  at 
all.  It  is  only  treated  as  such,  in  connection 
with  the  husband's  written  assent,  by  equitaUe 
construction,  and  equity  will  never  carry  con- 
struction beyond  the  exact  purpose  for  which  it 
is  needed.  As  to  Mrs.  Hopkins  it  was  not  an 
irrevocable  settlement,  nor  is  there  any  reason  to 
suppose  that  she  regarded  or  intended  it  as  a 
settlement  at  all.  Its  sole  purpose  was  to  bar 
the  husband  from  the  marital  rights  which  he 
would  otherwise  acquire  in  her  property  by  the 
contemplated  marriage.  She  might  have  made  a 
deed  of  settlement  under  which  her  children  by 
her  first  marriage  would  have  acquired  rights 
even  against  herself,  but  she  did  not  do  so.  She 
chose  a  revocable  instrument,  effective  for  her 
purpose  to  bar  her  intended  husband,  but  other- 
wise leaving  her  in  free  control  of  her  property. 
She  might  at  any  time  have  made  a  later  will, 
and  her  children  would  have  no  standing  to  ob- 
ject.   The  instrument  she  did  make  was  revoked 
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as  matter  of  express  statutory  law  by  her  mar- 
riage, and  equity  is  not  called  upon  to  enforce  it 
for  a  purpose  for  which  it  was  never  intended. 
The  Act  of  1833  does  not  revoke  it  merely  as  to 
the  husband,  but  absolutely  for  all  testamentary 
purposes,  as  is  shown  by  the  provision  that  it 
*'shall  not  be  revived  by  the  death  of  her  hus- 
band." As  a  will  therefore  the  paper  executed 
by  Mrs.  Craft  was  void  at  the  time  of  her  death, 
and  it  is  only  as  a  will  that  her  children  it  pro- 
vides for  have  any  concern  with  it.  As  to  the 
appellant  in  right  of  his  ward,  Mrs.  Craft  must 
be  treated  as  dying  intestate,  and  the  distribu- 
tion reported  by  the  auditor  was  correct. 

Decree  reversed,  and  record  remitted  for  dis- 
tribution in  accordance  with  this  opinion. 

J.  D.  B.,  jr. 


Oct.  *94,  85.  October  2,  1894. 

Hart  V.  Stoyer. 

Wills — Construction  of — Repugnancy — To  be 
removed  where  practicable  by  considercUion  of 
the  whole  will. 

Where  two  clauses  in  a  will  are  absolutely  repugnant, 
the  latter  mnst  prevail  even  to  the  total  exclusion  of  the 
first ;  but  exclusion  for  repugnance  is  a  principle  of  con- 
struction only  to  be  invoked  as  a  last  resort,  after  all 
cfTorts  to  reconcile  and  give  harmonious  meaning  to  both 
have  failed. 

S.  by  his  will  made  provision  for  the  support  of  his 
wife  and,  inter  alia,  devised  to  her  <*the  dwelling  house 
in  which  we  are  now  living,  and  all  there  is  therein,  to 
have  and  to  hold  the  same  until  her  death,  when  it  shall 
go  to  my  two  daughters  M.  and  F.,  with  the  exception  of 
3ie  organ,  which  shall  go  to  my  son  C."  He  then  divided 
his  farm  between  his  sons  P.  and  G.,  charging  the  por- 
tions in  their  hands  with  specified  sums  in  favor  of  his 
other  children.  With  the  portion  of  the  farm  given  to 
P.  he  devised  **the  adjoining  dwelling  house  in  which  my 
son  G.  is  now  livmf^."  The  balance  of  the  farm  devised 
to  G  covered  the  dwelling  house  previously  given  to  his 
wife  as  above.  After  the  death  of  the  widow,  M.,  one  of 
the  daughters  of  S.,  brought  an  action  of  ejectment 
against  her  brother  G.  to  recover  her  interest  in  the 
dwelling  house  devised  to  the  widow  for  life : 

ffela,  that  the  bequest  over  to  the  daughters  was  only 
of  the  contents  of  the  house. 

Held,  also,  that  the  house  was  devised  to  G.  after  the 
life  estate  of  the  widow. 

Appeal  of  Mary  Etta  Hart,  plaintiff,  from  the 
judgment  of  the  Common  Pleas  of  Venango 
County,  in  an  action  of  ejectment,  brought  by 
Mary  Etta  Hart  against  George  W.  Stoyer,  to 
recover  a  dwelling  house,  with  the  curtilage  be- 
longing thereto,  situate  in  the  township  of  Canal, 
Venango  County. 

'  Upon  the  trial,  before  Taylor,  P.  J.,  the  fol- 
lowing facts  appeared:  Peter  Stoyer,  being 
seized  of  certain  lands  in  Venango  County,  of 


which  the  premises  in  question  formed  a  part, 
made  his  will,  of  which  the  following  clauses 
only  are  material : — 

'*Item  I.  I  give,  devise,  and  bequeath  to  mry 
beloved  wife  Susannah,  the  dwelling  house  in 
which  we  are  now  living  and  all  there  is  therein, 
to  have  and  to  hold  the  same  until  her  death, 
when  it  shall  go  to  my  two  daughters  Marietta 
and  Frances,  with  the  exception  of  the  organ, 
which  shall  go  to  my  son  Charles  Irwin.  I  also 
give  to  her  two  cows  and  one  horse,  to  have  and 
to  hold  the  same  forever.  I  further  give  and 
bequeath  to  her  one-fourth  of  all  the  grain  and 
fruit  raised  upon  the  farm  on  which  I  am  now 
living  and  also  a  garden,  the  product  of  which 
she  is  to  have ;  the  said  portion  of  grain  and 
fruit  and  garden  stuff  to  be  held  and  possessed 
by  her,  until  she  shall  no  longer  be  able  10  take 
care  of  herself,  and  must  be  kept,  cared  for  and 
boarded  by  my  son  George  Washington  as  here- 
inafter stated. 

'*Item  2.  I  give  and  bequeath  to  my  son  Peter 
Augustus  forty  acres  from  the  east  end  of  my  farm 
which  is  situated  in  Canal  Township,  Venango 
County,  Pa.,  and  is  bounded  as  follows :  .  .  .  . 
Said  Peter  Augustus  to  give  to  his  mother  as 
already  mentioned,  the  one-fourth  in  the  bushel, 
of  all  the  grain  and  fruit  raised  on  the  above 
forty  acres  imtil  the  time  herein  already  stated. 
I  further  give  and  bequeath  to  the  said  Peter 
Augustus,  the  adjoining  dwelling  house,  in 
which  my  son  George  Washington  is  now  living ; 
also  a  flock  of  sheep,  should  I  possess  such  at 
the  time  of  my  decease,  to  have  and  to  hold  the 
3ame  to  him,  his  heirs,  executors  and  administra- 
tors and  assigns  forever,  provided  he  pay  to  my 
daughter  Marietta  five  hundred  dollars  one  year 
after  my  death. 

'*Item  3.  I  give  and  bequeath  to  my  son 
George  Washington  the  remainder  of  my  farm, 
herein  already  described,  after  the  forty  acres  are 
cut  off;  also  all  machinery,  farming  utensils, 
wagons,  buggies,  etc.,  etc.,  that  may  be  here 
at  my  decease,  to  have  and  to  hold  the 
same  to  him,  his  heirs,  executors  and  admin- 
istrators and  assigns  forever — provided  the 
said  George  Washington  pay  to  my  son  Charles 
Irwin  five  hundred  dollars ;  to  my  son  William 
Henry  five  hundred  dollars,  and  to  my  daughter 
Frances  Christiana  two  hundred  dollars,  to  be 
paid  to  them  respectively  one  year  after  my 
death ;  and  be  it  further  provided  that  the 
said  George  Washington  give  to  his  mother  one* 
fourth  of  all  the  grain  and  fruit  in  the  bushel  raised 
on  the  above  mentioned  portion  of  the  farm  as 
long  as  already  herein  stated  ;  and  that  he  keep 
and  take  care  of  her  cows  and  horse,  and  that 
he  take  care  of  and  provide  all  things  needed 
for  the  comfort  of  his  mother  during  her  life- 
time* J 
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"Item  4.  I  give  and  bequeath  to  my  daughter 
Frances  Christiana,  in  addition  to  the  two  hun- 
dred dollars  she  is  to  receive  from  my  son 
George  Washington,  the  small  tract  of  land  situ- 
ated in  Wayne  Township,  Crawford  Co.,  Pa." 

Peter  Stoyer  died  shortly  after  making  this 
will,  leaving  a  widow,  since  deceased,  and  six 
children,  George  W.,  the  defendant,  Peter 
Augustus,  Charles,  William,  Frances  and  Mary 
Etta,  the  plaintiff.  Frances  died  shortly  after 
the  death  of  her  father.  Upon  the  death  of  her 
mother,  Mary  Etta  brought  this  action  of  eject- 
ment to  recover  her  interest  in  the  house  as  de- 
vised to  her  by  the  first  clause  of  the  will,  and 
ako  the  interest  devised  as  an  heir  of  her  sister 
Frances.  George  W.  Stoyer,  the  defendant, 
claimed  the  house  and  curtilage  as  passing  to  him 
by  the  devise  of  the  farm  in  the  third  clause  of 
the  will. 

On  motion  of  the  defendant  the  Court  granted 
a  compulsory  non-suit,  which  it  afterwards  re- 
fused to  take  off,  on  the  ground  that  the  third 
item  in  the  will,  relating  to  the  farm,  revoked 
the  former  devise  of  the  house  to  the  widow, 
with  remainder  to  the  plaintiff  and  her  sister,  as 
being  repugnant.  Whereupon  the  plaintiff  took 
this  appeal,  assigning  for  error  this  action  of  the 
Court. 

B.  H  Osborne  zx\d  John  O.  McCalmont^  for 
appellant,  cited  ^ 

Sheetz's  Api>eal,  82  Pa.  213. 

Newbold  v.  Boone,  52  Id.  167. 

Jones*  Appeal,  3  Grant,  169. 

Finney's  Appeal,  17  Weekly  Notes,  494. 

McFarland's  Appeal,  37  Pa.  300. 

Wilson  V,  McKeehan,  53  Id,  79. 

George  S.  Crt'swe//,  for  appellee. 

The  cardinal  rule  for  the  construction  of  a 
will  is  that  the  intent  of  the  testator  is  to  be 
gathered  from  the  four  corners  of  the  will  taken 
as  a  whole,  and  considered  in  the  light  of  all 
the  surrounding  circumstances  of  the  testator, 
his  family,  and  the  amount  and  character  of  the 
property  devised  or  bequeathed  in  the  will . 

Po«tlewait*8  Appeal,  68  Pa.  479. 
Thompson's  Appeal,  89  Id.  36. 
Koppenhaffer*s  Appeal,  87  Id.  196. 
Miller's  Appeal,  113  Id.  459. 
Baker's  Appeal,  115  Id.  590. 
Markley's  EsUte,  132  Id.  354. 
Blackmore  v,  Hickman,  32  Smith,  288. 
Thompson's  Appeal,  39  Leg.  Int.  328. 
Ferry's  Appeal,  105  Pa.  207. 
Middleswartb  v.  Blackmore,  74  Id.  414. 

The  will  clearly  shows  an  intention  to  dis- 
tribute the  testator's  property  equally  among  his 
children,  each  receiving  either  in  land  or  money, 
about  ^500. 

The  grammatical  construction  of  the  first  clause 
in  the  will  shows  that  it  was  only  household  ef- 


fects which  were  to  go  to  the  daughters  upon  the 
death  of  their  mother. 

November  5,  1894.  Mitchell,  J.  The  lan- 
guage of  the  will  in  items  one  and  three  taken 
literally  is  inconsistent,  as  the  first  gives  the 
dwelling  house  expressly  to  the  widow  for  life, 
followed  by  the  gift  to  the  daughters,  whatever 
may  be  its  extent,  while  the  other  gives  it  by 
description,  necessarily  inclusive,  to  his  son 
George.  But  it  is  manifest  that  no  such  incon- 
sistency was  in  the  mind  of  the  testator,  and 
hence  we  must  seek  his  intent  by  an  examination 
of  the  whole  will.  It  is  true  that  if  two  clauses 
in  a  will  are  absolutely  repugnant,  the  latter 
must  prevail,  even  to  the  total  exclusion  of 
the  first.  But  exclusion  for  repugnahce  is  a 
principle  of  construction  only  to  be  invoked  as 
a  last  resort,  after  all  efforts  to  reconcile  and  give 
harmonious  meaning  to  both  have  failed. 

Taking  the  whole  will  of  Peter  Stoyer  to- 
gether, it  is  clear  that  his  first  purpose  was  to 
make  provision  for  his  wife,  by  giving  her  the 
house  in  which  they  had  been  living,  and  every- 
thing therein,  for  her  life,  with  a  horse,  cows, 
and  a  share  of  the  grain,  fruit  and  garden 
stuff  for  her  support.  After  this  first  purpose  it 
is  reasonably  certain  that  his  general  intent  was 
to  divide  his  farm  between  his  sons  Peter  and 
George,  charging  the  portions  in  their  hands 
with  specified  sums  in  favor  of  his  other  chikl- 
ren.  In  carrying  out  this  scheme,  he  gives  forty 
acres  from  the  east  end  of  the  farm  to  Peter, 
together  with  <<  the  adjoining  dwelling  house  in 
which  my  son  George  Washington  is  now  liv- 
ing," and  **the  remainder  ....  after  the 
forty  acres  are  cut  off  "  to  George.  This  last  de- 
vise covers  the  dwelling  house  previously  given 
by  the  first  item,  in  these  words,  **  to  my  be- 
loved wife  the  dwelling  house  in  which  we  are 
now  living,  and  all  there  is  therein,  to  have  and 
to  hold  the  same  until  her  death,  when  it  shall 
go  to  my  two  daughters.  Marietta  and  Frances, 
with  the  exception  of  the  organ,  which  shall  go 
to  my  son  Charles.''  So  far  as  the  gift  to  fit 
widow  is  concerned,  there  would  be  little  dif- 
ficulty in  reconciling  the  two  devises  by  con- 
struing the  later  one  to  be  the  remainder  in  fee 
after  the  life  estate  previously  given  to  the 
widow.  But  what  did  the  testator  mean  by  **  it " 
which  is  to  go  to  the  daughters  on  the  mother's 
death  ?  Grammatically  **  it "  would  seem  to  refer 
to  the  house  ;  but  the  testator  certainly  did  not 
mean  the  house  alone,  for  he  excepts  the  organ, 
which  can  only  go  as  part  of  the  contents.  If 
he  meant  the  house  and  its  contents,  then  "it" 
was  an  incorrect  word  to  express  his  meaning. 
Did  he  intend  to  include  the  house  at  all?  "It** 
is  not  a  correct  word  to  describe  the  contents  of 
the  house,  but  it  is  no  worse  for  that  purpose 
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^han  lo  describe  both  house  and  contents.  The 
grammar  is  faulty,  whichever  meaning  we  give 
it.  Returning  to  the  general  intent  we  ob- 
serve that  there  were  two  houses  on  the  farm, 
one  in  which  testator  lived  and  the  other  in 
which  George  lived.  Both  were  upon  the  part 
devised  to  George,  but  the  one  in  which  he  was 
living  is  specifically  given  to  Peter.  If  the  other 
is  given  to  the  daughters  after  the  mother's  death, 
then  George  is  left  in  the  position  of  having  no 
house,  though  he  is  given  a  farm  which  has  two 
houses  upon  it.  But  the  objection  to  this  view 
does  not  rest  solely  on  the  improbability  of  such 
a  division  of  the  estate.  By  item  one  the  widow 
is  expressly  to  have  the  dwelling  house  for  life, 
and  a  share  of  the  crops,  etc.,  **  until  she  shall 
no  longer  be  able  to  take  care  of  herself,  and 
must  be  kept,  cared  for,  and  boarded  by  my  son 
George  as  hereinafter  stated,"  and  by  item  three 
George  is  to  give  his  mother  her  share  of  the 
crops  **  as  long  as  already  stated,  and  keep  and 
take  care  of  her  cows  and  horse,  and  take  care 
of  and  provide  all  things  needed  for  the  comfort 
of  his  mother  during  her  lifetime."  Where  is  he 
to  keep,  care  for,  and  board  his  mother,  except 
in  the  house  which  she  is  to  have  for  life,  but 
which  is  on  his  farm,  and  is  included  in  the  de- 
vise to  him  by  item  three? 

There  is  no  construction  of  this  will  which  is 
entirely  free  from  objection.  The  one  which 
would  make  the  word  **it"  in  item  first  refer  cor- 
rectly to  the  house  alone,  is  rendered  impossible 
by  the  next  clause,  which  by  express  mention  of 
the  organ  shows  conclusively  that  the  testator  did 
not  mean  the  house  alone ;  the  next,  which  refers 
"it"  to  both  house  and  contents,  is  opposed  to 
the  clear  general  intent  to  divide  the  farm  between 
Peter  and  George,  and  makes  no  better  grammar 
than  the  third,  which  refers  **it"  to  the  contents 
of  the  house  only,  and  is  supported  by  the  gene- 
ral intent  and  also  by  the  specific  provisions  in 
regard  to  the  widow  and  George's  care  of  her. 
We  are  of  opinion  that  this  last  presents  the  least 
difficulty,  and  must  be  adopted.  The  house  was 
the  widow's  for  life,  and  at  her  death  it  went  to 
George  in  fee,  while  its  contents  went  to  the 
daughters. 

Judgment  affirmed.  s.  h.  t. 


Oct.,  '94, 139.  October  4,  1894. 

Estate  of  Lot  Gardner. 

Lost  Will— Proof  of^^Issue — Revocation. 

Where  a  will,  which  is  shown  to  have  been  executed 
by  tbe  testator,  cannot  be  found,  and  it  is  sought  to  obtain 
vobate  thereof  by  the  production  of  a  copy,  the  burden 
II  upon  the  proponents  to  overcome  the  presumption  of 


revocation,  and  not  only  the  testator's  character,  condi- 
tion, acts  and  declarations,  but  the  conduct  and  interests 
of  those  around  him  from  and  after  the  dale  of  the  will, 
are  legitimate  subjects  of  inquiry. 

Where  a  will  has  disappeared  before  probate  thereof, 
and  it  is  alleged  to  have  been  concealed  or  destroyed  by 
persons  other  than  the  testator,  an  Issue,  whether  or  not 
it  had  been  revoked,  is  of  right,  unless  the  evidence  of 
the  fact  be  so  doubtful  and  unsatisfactory  that  a  verdict 
in  favor  of  the  will  would  not  be  permitted  to  stand. 

Appeal  of  Boston  Gardner  from  the  decree  of 
the  Orphans*  Court  of  Clarion  County,  dismiss- 
ing his  petition  for  the  probate  of  the  will  of 
Lot  Gardner,  deceased. 

Lot  Gardner,  of  West  Monterey,  Perry  town- 
ship, Clarion  County,  Pa.,  aged  about  70  years, 
died  early  on  the  morning  of  November  20, 
1889. 

On  the  3d  day  of  December,  1889,  letters  of 
administration  on  his  estate  were  granted  by  the 
register  of  said  county  to  Jesse  F.  Gardner,  who 
soon  thereafter  entered  upon  his  duties  in  the 
premises. 

On  June  20,  1890,  Boston  Gardner  presented 
a  petition  to  the  register,  setting  forth,  inter  alia^ 
that  he  was  a  brother  and  heir  of  Lot  Gardner, 
and  interested  in  his  estate ;  that  prior  to  his 
death  the  decedent  had  made  his  last  will  and 
testament,  dated  about  November  6,  1889, 
which,  after  diligent  search,  cannot  be  found, 
and  appears  to  be  lost ;  that  the  writing  attached 
to  the  petition,  written  on  three  pages  of  paper, 
had  been  made  by  one  J.  A.  Summerville,  Esq., 
as  a  true  copy  of  decedent's  will,  he  being  the 
scrivener  who  wrote  and  witnessed  it,  and  pray- 
ing the  register  that  this  writing,  alleged  to  be  a 
copy  thereof,  might  be  admitted  to  probate  as 
the  last  will  and  testament  of  Lot  Gardner,  de- 
ceased, and  that  the  letters  of  administration 
granted  to  Jesse  F.  Gardner  be  revoked. 

A  citation  was  issued  to  the  administrator  and 
other  next  of  kin  to  the  decedent,  who  filed 
answers  demanding  an  issue,  and  the  register 
certified  the  case  to  the  Orphans'  Court,  who  re- 
ferred the  matter  to  David  Lawson,  Esq.,  stand- 
ing auditor,  to  report  the  facts,  law  and  form  of 
an  issue,  if  any,  to  be  certified  to  the  Common 
Pleas.  The  auditor  found  the  facts,  as  appears 
by  the  following  extract  from  his  report : 

"In  the  fall  of  1889,  Lot  Gardner,  the  de- 
ceased, was  living  in  the  village  of  West  Mon- 
terey, in  Perry  township.  Clarion  County.  He 
was  at  that  time  about  70  years  of  age,  and  un- 
married. He  had  lived  in  West  Monterey  for 
more  than  twenty  years,  and  was  engaged  in  the 
mercantile  business  a  great  part  of  that  time. 
For  some  time  prior  to  his  death  he  was  a  stock- 
holderin  the  Miners'  Supply  Company  store  at 
that  place,  and  business  manager  for  the  com- 
pany.    Mrs.  Isabella  Crow  lived  in  a  house  be- 
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longing  to  him  for  about  a  year  and  eight 
months  prior  to  his  death,  and  he  lived  in  the 
same  house  and  boarded  with  her.  Mrs.  Crow 
was  his  niece,  being  a  daughter  of  a  deceased 
sister.  The  family  consisted  of  Mrs.  Crow,  her 
daughter,  Nancy  Crow,  and  Lot  Gardner,  and 
part  of  the  time  his  sister,  Mrs.  Nancy  Fulton. 
Mrs.  Fulton  was  there  during  the  last  month  of 
his  life. 

'<0n  the  6th  day  of  November,  1889,  J.  A. 
Summerville  w'ent  to  his  house  in  Monterey  for 
the  purpose  of  writing  a  will  for  him,  in  answer 
to  a  letter  he  had  received.  He  found  him  down 
stairs  in  the  kitchen,  and  after  speaking  to  him 
and  making  himself  known,  Gardner  invited 
him  to  his  room  upstairs.  They  were  but  slight- 
ly acquainted,  and  after  they  went  to  the  room 
Gardner  requested  him  to  keep  their  business 
secret,  saying  that  he  had  never  made  a  confi- 
dant of  anyone,  and  that  he  did  not  want  it 
known  what  disposition  he  had  made  of  his 
property  until  after  he  was  gone.  He  then 
opened  his  trunk  and  took  out  his  papers  and 
notes,  and  he  and  Summerville  looked  over  them. 
He  had  among  his  papers  what  represented  I27,- 
400,  and  he  said  he  did  not  want  to  dispose  of 
all  of  it  by  will ;  that  he  wanted  to  keep  enough  to 
set  Elmer  Gardner  up  in  business,  and  that  he 
had  some  gifts  about  Monterey  that  he  wanted  to 
make,  and  he  thought  he  would  be  able  to 
make  them  personally  before  he  died ;  and  he 
thought  he  would  have  strength  to  do  it  himself. 
He  wanted  to  dispose  of  1 18,000  by  will.  He 
first  told  Summerville  the  names  of  the  different 
persons  and  objects  that  he  intended  to  make 
bequests  to^  and  Summerville  made  a  list  of  the 
names.  He  then  had  him  put  down  the  amount 
he  intended  to  give  to  each  one;  when  the 
amounts  were  footed  up  it  fell  short  of  the 
amount  he  wished  to  bequeath.  Then  they  made 
another  list  of  the  same  names,  and  increased 
the  amounts  intended  to  be  given  to  some  of 
them.  The  total  amount  still  fell  short  of  the 
amount  he  intended  to  bequeath.  He  continued 
to  increase  the  amounts  until  they  had  four  or 
five  lists,  and  had  the  amounts*  they  wanted. 
The  last  time  he  only  added  to  the  amounts 
given  to  Boston  Gardner,  Lot  E.  Gardner  and 
Curtis  Armstrong. 

**  Summerville  then  prepared  a  will  from  this 
memorandum,  putting  in  the  names  of  the  lega- 
tees and  the  amounts  bequeathed  to  each  as  on 
the  list  or  memorandum.  Summerville  testifies 
that  he  wrote  it  just  as  Gardner  dictated  it. 

"After  he  had  completed  the  writing  Gardner 
read  it  and  signed  it.  P.  H.  Bailey  was  sent 
for,  and  when  he  came  in  he  and  Summerville 
witnessed  the  will.  After  the  will  was  signed 
and  witnessed  Lot  Gardner  put  it  among  a  pack- 
age of  deeds  that  was  in  his  trunk  and  put  a  gum 


band  around  them,  and  placed  them  in  the  up- 
per part  or  tray  of  his  trunk  which  was  in  the 
room. 

**  There  was  no  person  in  the  room  when  the 
will  was  written,  except  the  testator  and  Sum- 
merville ;  and  no  other  person  when  it  was  exe- 
cuted but  Bailey,  who  was  called  in  to  sign  as 
witness. 

**At  this  time  Gardner  was  in  failing  health, 
though  able  to  go  round  the  house.  He  contin- 
ued to  get  weaker,  until  the  morning  of  Wednes- 
day, the  2oth  day  of  November,  1889,  when  he 
died.  He  had  not  been  able  to  leave  his  room 
for  several  days,  and  for  some  three  or  four  days 
was  confined  to  his  bed.  On  the  following 
Friday  J.  A.  Summerville  was  called  on  to  go  to 
the  house  of  the  deceased  and  read  this  will,  but 
was  unable  to  find  it.  The  papers  in  the  trunk 
in  which  it  had  been  put  had  the  appearance  of 
having  been  rummaged  among,  and  the  will 
could  not  be  found,  and  has  never  been  found, 

* 'After  it  was  ascertained  that  the  will  could  not 
be  found,  Jesse  F.  Gardner  asked  Summerville 
if  he  had  any  memorandum  of  the  contents  of 
the  will,  and  was  informed  that  he  had  not.  Bat 
after  some  time — probably  a  month  after  the 
death  of  Lot  Gardner — Summerville  found  in 
his  coat  pocket  the  memorandum  made  at  the 
time  the  will  was  written.  He  then  informed 
Jesse  Gardner  that  he  had  found  the  memoran- 
dum, and  at  the  request  of  James  Craig,  Esq., 
he  made  the  copy  offered  for  probate.  He  tes- 
tified that  the  wording  of  the  copy  is  the  same 
in  substance  as  the  original  will ;  that  he  repro- 
duced that  from  memory;  but  that  the  names  of 
the  legatees  and  the  amounts  bequeathed  to  each 
was  taken  from  the  memorandum  made  when 
the  will  was  written.  He  says  that  W.  A.  Hind- 
man,  Esq.,  requested  him,  about  a  week  after 
the  death  of  Lot  Gardner,  to  furnish  a  copy  of 
the  will,  but  at  that  time  he  had  not  found  the 
memorandum — and  could  not  do  it.  That  with- 
out the  memorandum  he  could  not  have  remem- 
bered the  names  of  all  the  legatees  or  the 
amounts  given  to  each  of  them. 

''Respondents  in  their  answers  aver  that  if  any 
such  paper  or  writing  was  ever  executed  by  Lot 
Gardner  the  execution  thereof  was  procured  by 
duress,  fraud  and  imposition,  and  undue  in- 
fluence exercised  over  the  mind  of  said  Gard- 
ner, but  they  have  offered  no  evidence  in  sup- 
port of  this  position.  None  of  the  beneficiaries 
in  the  will  were  present  when  it  was  written  or 
executed,  and  so  far  as  appears  by  the  evidence, 
they  had  no  knowledge  of  his  intention  to  make 
a  wilk  The  scrivener  was  the  only  person  pres- 
ent when  it  was  written ;  he  was  but  slightly  ac- 
quainted with  Gardner,  and  wholly  disinter- 
ested ;  and  he  says  he  wrote  it  just  as  Gardner 
dictated  it,  and  that  Gardner  said  he  had  ful- 
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ly  matured  in  his  mind  whom  he  wanted  to  give 
to. 

**  Respondents  also  charge  that  at  the  time  of 
the  execution  of  the  alleged  will,  *  the  said  Lot 
Gardner,  deceased,  was  not  of  sound  mind  and 
disposing  mind  and  memory.*  A  large  amount 
of  the  testimony  taken  is  on  this  branch  of  the 
case,  but  the  evidence  is  not  such  as  would  jus- 
tify a  jury  in  finding  a  want  of  testamentary 
capacity 

"It  is  contended  that  there  is  no  certainty  that 
the  memorandum  from  which  Summerville  made 
the  copy  is  the  one  from  which  the  original  will 
was  written ;  that  he  had  no  recollection  of  pre- 
serving it,  and  that  having  made  several  in 
which  the  amounts  of  the  legacies  were  differ- 
ent, he  might  have  found  one  of  the  others,  and 
if  so,  the  paper  offered  is  not  a  correct  copy. 
He  would  have  no  difficulty,  however,  in  deter- 
mining that,  from  the  aggregate  amount  of  the 
legacies,  as  no  two  of  them'  were  the  same  in 
that  respect ;  and  if  the  same  evidence  that  is 
ordinarily  required  to  prove  the  contents  of  a 
lost  paper  is  sufficient  to  prove  the  contents  of  a 
lost  will,  the  testimony  in  this  case  is  sufficient ; 
and,  there  being  no  conflicting  testimony,  if 
sent  to  a  jury  the  Court  would  control  its  find- 
ing. 

**  Counsel  for  petitioners  cite  the  case  of  Eshel- 
man  r.  E^helman,  9  L.  Bar,  i,  to  show  that  one 
witness  is  sufficient;  but  that  case  only  rules 
that  one  witness  is  sufficient  to  prove  that  the  tes- 
tator knew  the  contents  of  the  will.  Vide  3 
Brightly 's  Digest,  part  2,  page  5000.  And  coun- 
sel for  respondents  refer  to  Jones  v.  Hartley,  2 
Wharton,  no,  and  Todd  p.  Rennick,  American 
Ingest,  3854.  Jones  v.  Hartley  is  as  to  proof 
of  re-publication  of  a  will,  and  the  decision  in 
Todd  V.  Rennick  is  under  a  statute  of  Colorado 
which  provides  that  a  lost  or  destroyed  will  may 
be  admitted  to  probate  when  its  execution  is  es- 
tablished, and  the  contents  thereof  shown  by 
the  testimony  of  two  or  more  witnesses. 

"Your  auditor  is  unable  to  find  any  Pennsyl- 
vania case  ruling  this  question,  but  is  of  opinion 
that  the  execution  of  the  will  having  been 
proven  by  two  witnesses  as  required  by  the  Act 
of  Assembly,  the  contents  are  sufficiently  proven 
by  one  witness.  If,  however,  the  Court  should 
be  of  a  different  opinion,  then  the  contents  of 
the  will  are  not  proven  so  as  to  entitle  the  copy 
to  be  admitted  to  probate,  and  there  is  nothing 
to  refer  to  a  jury. 

**  Respondents  further  claim  that  any  and  all 
wills  made  by  the  said  decedent  were  by  him  re- 
voked, cancelled  and  destroyed  before  his  death. 
The  will  having  been  left  in  the  possession  of  the 
decedent,  the  presumption  is  that  he  destroyed 
it  animo  revocandi,  but  this  presumption  may  be 
rebutted  by  competent  evidence. 


"Petitioners  have  offered  testimony  for  the  pur- 
pose of  proving  that  the  decedent  thought  the 
will  was  in  existence  until  after  he  was  so  feeble 
that  he  could  not  have  destroyed  it,  and  that  it 
must  have  been  destroyed  by  his  brother,  Dr. 
James  Gardner,  or  his  sister,  Mrs.  Nancy  Ful- 
ton. There  is,  however,  no  direct  evidence  of 
this.  They  depend  on  a  number  of  circum- 
stances which  they  say  sustains  their  position. 
Some  four  or  five  days  before  his  death  he  ex- 
pressed a  desire  to  have  Mr.  Summerville  come; 
he  said  he  had  some  business  he  would  like  to 
have  fixed,  or  changes  made  in  his  business  or 
will ;  and,  on  the  witness  offering  to  go  for  him, 
he  said  the  roads  were  muddy,  and  he  thought 
his  brother  James  would  be  there  that  night  and 
he  would  have  him  write.  James  Gardner  did 
come  that  night,  and  the  next  morning  asked 
him  if  he  had  his  business  finished,  and  if  he 
wanted  Mr.  Summerville.  He  replied  that  he 
did,  and  on  that  day  James  Gardner  wrote  to 
Summerville  to  come  up.  He  says  he  wrote  to 
"come  and  finish  Lot's  will  business,'*  and 
Summerville  says  he  wrote  to  "come  and  finish 
the  unfinished  portion  of  brother  Lot's  business 
which  you  have  already  commenced." 

"  Summerville  did  not  receive  the  letter  until 
after  the  death  of  Lot  Gardner,  and  the  letter 
cannot  be  found.  On  the  second  evening  before 
he  died  he  said  he  did  wish  Summerville  would 
come.  On  the  Saturday  before  his  death  L.  T. 
Baker  went  to  his  house  for  the  purpose  of  lift- 
ing a  note,  and  Dr.  James  Gardner  got  the  key 
of  his  trunk  to  get  the  note,  but  the  trunk  was 
not  opened.  The  key  remained  in  the  posses? 
sion  of  James  Gardner  and  Mrs.  Nancy  Fulton 
from  that  time  until  the  day  after  the  funeral, 
when  the  search  was  made  for  the  will.  When 
the  undertaker  was  there  to  lay  out  the  body, 
Dr.  Gardner  had  some  one  help  take  the  trunk 
to  another  room  to  look  for  clothes  to  dress  him 
in,  and  Mrs.  Fulton  opened  the  trunk  and  took 
out  a  suit  of  clothes.  On  the  same  morning  P. 
H.  Bailey  and  another  witness  saw  Dr.  Gardner 
standing  by  the  window  in  the  room  to  which 
the  trunk  was  carried,  reading  a  paper;  the 
paper  was  about^the  size  of  a  sheet  of  foolscap; 
he  was  there  fivfe  or  ten  minutes ;  and  could 
have  seen  the  persons  who  saw  him  if  he  had 
looked.  Part  of  the  time  there  was  an  old 
lady  standing  beside  him.  One  witness  says  it 
was  not  a  newspaper  he  was  reading ;  the  other 
says  he  cannot  tell  whether  it  was  a  newspaper 
or  writing  paper. 

"  On  the  same  morning  another  witness  says  he 
went  into  the  house  and  heard  some  persons  in 
the  room  overhead,  in  the  room  in  which  James 
Gardner  was  seen  standing  by  the  window  read- 
ing a  paper ;  he  heard  their  voices,  but  could 
not  tell  who  they  were,  and  does  not  knoiw 
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whether  it  was  the  voice  of  man  or  woman  that 
he  heard ;  he  also  says  that  he  heard  them  rum- 
maging among  papers. 

* 'Another  witness  says  that  before  the  death  of 
Lot  Gardner,  Dr.  Gardner  intimated  that  there 
were  some  of  the  people  Lot  had  forgotten  in 
his  will.  On  the  day  after  the  funeral,  when 
they  were  searching  for  the  will,  Mrs.  Fulton 
said  she  had  heard  many  stories  about  wills  being 
lost  and  destroyed,  and  that  she  almost  knew 
that  her  poor  brother's  will  was  lost ;  she  said 
that  if  it  should  not  be  found  she  did  not  want 
them  to  blame  her. 

"^  **  From  the  testimony  of  Summervilie  it  would 
appear  that  this  was  before  they  looked  for  tlie 
will ;  he  also  says  that  she  did  not  want  to  open 
the  trunk  because  she  felt  positive  that  the  will 
was  not  there ;  she  was  afraid  that  everything 
would  be  disturbed  in  the  trunk. 

"Jesse  F.  Gardner  also  testifies  that  she  spoke  of 
having  heard  of  wills  being  destroyed ;  but  he 
says  that  she  also  said  she  had  the  key  of  his 
trunk  and  would  open  it,  and  if  the  will  was 
there  they  could  have  it.  When  they  opened 
the  trunk  Summervilie  picked  up  a  note  or  check 
and  Mrs.  Fulton  said  she  had  seen  that  paper. 
Mrs.  Fulton  had  said  that  she  had  never  been  in 
the  trunk ;  but  in  her  testimony  she  says  she 
opened  the  trunk  to  get  a  suit  of  clothes,  and 
that  she  then  saw  a  check  for  J5i,ooo. 

'*  There  is  some  testimony  that  Mrs.  Crow  told 
a  witness  that  Dr.  James  Gardner  had  said  that 
he  had  a  notion  to  burn  the  will,  but  Mrs.  Crow 
denies  having  said  so  or  that  she  ever  heard  Dr. 
Gardner  say  anything  of  the  kind ;  and,  if  she 
did  tell  the  witness,  it  is  only  hearsay  and  enti- 
tled to  no  weight.  There  is  also  some  evidence 
that  Mrs.  Fulton  saw  some  one  have  a  paper 
which  was  said  to  be  Lot  Gardner's  will.  This 
is  too  indefinite  to  be  taken  into  considera- 
tion, and  besides,  it  is  contradicted  by  Mrs.  Ful- 
ton. 

"  This  is  a  pretty  full  synopsis  of  the  testimony 
relied  upon  by  the  petitioner  to  prove  that  the 
will  was  destroyed  by  Dr.  Gardner  and  Mrs. 
Fulton;  and  in  reply  both  Dr.  Gardner  and 
Mrs.  Fulton  deny  having  lost  or  destroyed  the 
will.  Dr.  Gardner  testifies  that  he  *  never  saw 
any  will  made  by  Lot  Gardner;  *  that  he  'never 
destroyed  Lot  Gardner's  will,'  and  that  he  has 
'no  knowledge  of  any  other  person  having  de- 
stroyed it.'  He  further  says,  *  I  never  knew  of 
the  existence  of  Lot  Gardner's  will  except  by 
report.' 

**  Mrs.  Fulton  says  she  *  never  saw  a  letter  of  a 
will  about  the  house ;  if  it  was  in  the  trunk  when 
she  took  the  clothes  out  she  did  not  see  it.'  She 
further  says  *  I  never  destroyed  a  will  that  Lot 
Gardner  made,  either  before  or  after  his  death.' 
She  says  that  she  did  not  know  that  he  had 


made  a  will,  but  that  she  knew  Summervilie 
was  there,  and  she  did  not  know  but  that  was 
what  he  was  doing. 

**  Dr.  Gardner  also  denies  that  he  told  anyone 
before  the  death  of  Lot  Gardner  that  he  had  for- 
gotten some  of  the  people. 

*'  If  the  evidence  on  part  of  petitioners,  uncon- 
tradicted by  the  testimony  of  respondents,  is 
sufficient  to  rebut  the  presumption  that  Lot 
Gardner  destroyed  his  will,  with  the  inten- 
tion of  revoking  it,  the  denial  of  Dr.  Gardner 
and  Mrs.  Fulton,  the  only  persons  who 
had  access  to  his  papers,  raises  an  issue  that 
should  be  referred  to  a  jury.  'How^  is  that? 
They  are  brother  and  sister  to  the  decedent  and 
would  receive  more  of  his  estate  under  the  in- 
testate laws  than  under  the  alleged  will ;  but 
that  being  the  case,  and  the  fact  that  they  had 
the  key  of  his  trunk,  unless  followed  by  evi- 
dence going  to  show  that  they,  or  one  of 
them,  destroyed  the  will,  is  of  but  little  or  no 
weight. 

**  That  Lot  Gardner  was  anxious  to  have  Mr. 
Summervilie  may  be  explained  by  the  fact  that 
he  was  not  strong  enough  to  make  the  gifts  that 
he  intended  to  make,  and  that  he  may  have 
wished  to  provide  for  them  in  his  will ;  and  docs 
not  prove  that  he  may  not  have  destroyed  the 
will  himself.  Neither  is  the  fact  that  Dr.  Gard- 
ner inquired  who  should  read  the  will  of  any 
weight,  unless  it  would  go  to  prove  that  hi 
thought  there  was  a  will. 

**  That  Dr.  Gardner  was  seen  reading  a  paper, 
and  that  a  witness  heard  persons  talking,  and  a 
noise  as  of  some  one  rummaging  among  papeis 
in  the  room  where  the  trunk  was  taken  to,  are 
not  evidence  on  which  a  jury  could  determine 
anything.  Mrs.  Fulton's  conversation  when 
looking  for  the  key  might  be  construed  to  iDdi- 
cate  that  she  knew  more  than  she  was  willing  to 
admit;  but,  unconnected  with  other  circum- 
stances, it  was  too  vague  and  unsatisfactory  to 
mean  anything  definite.  She  was  at  that  time 
an  old  lady,  and  was  evidently  nervous  and 
somewhat  excited." 

The  auditor  reported  that  there  was  no  such 
evidence  as  should  be  submitted  to  a  jury,  tnd 
that  under  all  the  testimony  in  the  case  the  pre- 
sumption  was  that  Lot  Gardner  destroyed  his 
will  animo  revocandi,  and  that  the  petition 
should  be  dismissed. 

Exceptions  were  filed,  which,  after  argument, 
were  dismissed  by  the  Court,  Clark,  P.  J.,  in 
the  course  of  his  opinion,  saying : 

**  In  the  consideration  of  the  questions  of  £ict 
raised  by  the  petition  and  answer,  and  of  the 
law  applicable  thereto,  the  learned  auditor  has 
sustained  the  petitioner  and  found  against  the  re- 
spondents every  issue  of  fact  except  his  finding, 
<  that  under  all  the  testimony  in  the  case  tie 
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presumption  is  that  Lot  Gardner  destroyed  his 
will  animo  revocandi,^  and  that  there  is  not 
such  evidence  as  should  be  submitted  to  a  jury, 
and  that  the  petition  should  be  dismissed.  Down 
to  this  point  the  petitioner  was  sustained,  and 
all  other  averments  in  respondents*  answers  were 
found  against  them. 

*•  It  is  therefore  unnecessary  to  discuss  the  audi- 
tor's  findings  of  facts,  and  his  application  of  the 
law,  except  those  bearing  upon  the  destruction 
or  concealment  of  the  will.  The  respondents 
say,  that  any  and  all  wills  made  by  the  said  Lot 
Gardner  were  by  him  revoked,  cancelled  or  de- 
stroyed before  his  death.  On  this  the  auditor 
finds  against  the  petitioner,  and  reports  the  facts 
very  fully.  We  will  consider  the  three  excep 
tions  together. 

'*  The  first  inquiry  is  whether,  in  all  the  evi 
dence,  there  are  disclosed  any  disputed  facts 
material  to  the  issue,  which  render  it  necessary 
to  certify  the  case  to  the  Court  of  Common 
Pleas  to  obtain  the  finding  of  a  jury  as  auxiliary 
to  this  Court  in  passing  upon  the  questions  pre- 
sented by  the  petition  and  answers. 

"It  is  clearly  established  and  uncontroverted 
that  the  will  in  question,  on  the  day  it  was  writ- 
ten and  executed,  was  put  by  the  testator  in  a 
package  of  deeds  and  placed  in  the  upper  part 
or  tray  of  his  trunk  in  the  room  in  which  it  was 
written  ;  thus  showing  that  at  its  execution  the 
will  was  left  in  his  possession.  A  few  days  after 
bis  death  a  diligent  search  was  made  for  the  will 
by  J.  A.  Summerville  and  others,  especially  in 
the  trunk  where  it  had  been  deposited,  but  no 
will  was  found.  From  these  facts  a  presumption 
arises  that  Ihe  testator  destroyed  his  will,  animo 
revocandi.  This  principle  is  fully  settled  by  a 
long  line  of  cases,  among  which  are  these :  Fos- 
ter's Appeal,  87  Pa.  67;  Baptist  Church  v.  Rob- 
barts,  2  Id.  no;  Deaves's  Estate,  140  Id.  242; 
ist  Redfield  on  Wills,  331,  and  2d  American 
Leading  Cases,  510. 

**The  burden  of  proof  is  upon  the  petitioner  to 
rebut  this  presumption  by  such  evidence  as  will 
produce  a  moral  conviction  to  the  contrary. 

"  The  counsel  for  the  petitioner  contend  that 
this  presumption  is  only  slight ;  that  it  is  not  a 
de  JurCf  but  merely  a  natural  one,  making  a 
prima  facie  case,  and  must  give  way  to  stronger 
evidence  of  the  continued  existence  of  the  will 
and  the  testator's  reliance  upon  it  as  the  dispo- 
sition he  had  made  of  his  property ;  citing  Fos- 
ter's Appeal,  supra,  and  Deave's  Estate,  supra, 
We  agree  with  their  contention  if  the  evidence 
shows  any  disputed  facts  material  to  the  matter 
io  issue,  and  if  sufficient  to  warrant  us,  as  a 
Judge  of  the  Court  of  Common  Pleas,  in  sub- 
>ttitting  the  case  to  a  jury. 

**They  further  contend  that  the  acts  and  decla- 
rations of  the  testator  from  the  time  he  executed 


the  will  down  to  within  a  day  or  two  of  his 
death,  together  with  other  statements  made  by 
some  of  his  near  relatives  (whose  interests  would 
be  adverse  to  the  will  and  who  would  receive 
more  money  if  he  had  died  intestate  than  they 
would  under  it),  within  a  few  days  before  and 
after  his  death,  would  be  competent  evidence  to 
rebut  the  presumption  claimed  by  the  respond- 
ents. There  can  be  no  doubt  that  the  acts  and 
declarations  of  a  testator  are  admissible  to  repel 
this  presumption.  This  principle  of  law  is  fully 
established  in  Youndt  v.  Youndt,  3  Grant,  140; 
Havard  v.  Davis,  2  Binn.  406;  Jones  v.  Mur- 
phy, 8  W.  &  S.  275,  and  Foster's  Appeal, 
supra. 

*  *  In  contests  over  lost  wills,  when  it  is  clearly 
established  by  the  evidence  that  the  will  was 
duly  executed,  and  the  contents  are  satisfactorily 
proven,  the  acts  and  declarations  of  a  testator 
tending  to  show  and  showing  his  conviction,  be- 
lief or  understanding  that  he  has  a  will  in  exist- 
ence, at  the  time  of  his  decease,  or  up  to  a  cer- 
tain point  of  time  immediately  before  he  became 
unconscious  and  loses  his  mind,  or  is  otherwise 
rendered  so  feeble  (and  so  continued  to  remain 
up  to  the  time  of  his  death)  that  he  could  not 
have  destroyed  it,  would  under  my  view  of  the 
law,  be  competent  and  relevant  to  repel  the  pre- 
sumption that  he  destroyed  his  will  animo  revo- 
candiy  even  if  there  was  no  sufficient  evidence  to 
show  that  some  other  particular  person  or  per- 
sons destroyed,  cancelled  or  secreted  it. 

•*It  is  well  settled  that  if  a  will  is  lost  or  de- 
stroyed without  the  agency  of  the  testator,  it 
does  not  cease  to  be  his  will  if  its  contents  can 
be  sufficiently  prgven,  unless  he  afterwards  ac- 
quired knowledge  of  such  loss  or  destruction  in 
a  reasonable  time  before  his  death,  and  declined 
or  neglected  to  reproduce  and  republish  its  con- 
tents :     Deave's  Estate,  supra, 

**  There  can  be  no  doubt  that  if  a  will  duly  exc- 
cuted  is  destroyed  after  the  death  of  the  testator, 
or  without  his  authority  during  his  lifetime,  it 
may  be  established  upon  satisfactory  proof  of  its 
having  been  so  destroyed  and  of  its  contents : 
Foster's  Appeal,  supra, 

**The  will  in  controversy  here  is,  under  the  evi- 
dence, traced  into  the  possession  of  the  testator 
on  the  day  of  its  execution,  and  there  is  no  evi- 
dence tracing  it  out  of  his  possession  after  that 
time ;  therefore  the  presumption  is  that  it  was 
revoked  by  him  by  destruction.  There  is  no  al- 
legation on  part  of  counsel  for  petitioner  that 
the  alleged  will  was  lost  or  destroyed  in  the  tes- 
tator's lifetime  by  the  testator  himself  through 
accident  or  mistake ;  but  they  do  contend  that 
if  the  will  was  destroyed  by  the  testator  during 
his  lifetime,  when  mentally  incompetent  to 
make  or  revoke  a  will,  it  would  still  be  a  valid 
will  after  his  death.     We  agree  with  them  in  the 
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latter  proposition  as  a  matter  of  law,  but  the 
facts  are  wanting.  There  is  no  testimony  to 
show  when  the  will  was  destroyed,  if  destroyed 
by  the  testator.  There  is  nothing  to  show  that 
the  will  was  in  existence  at  the  time  he  became 
mentally  incompetent  to  make  or  revoke  a  will, 
or  that  it  was  in  existence  at  the  time  he  became 
so  weak  and  feeble  that  he  could  not  have  de- 
stroyed it  himself.  Again  there  is  no  testimony 
showing  that  any  other  person  or  persons  de- 
stroyed the  will  during  his  lifetime  under  his 
directions  and  out  of  his  presence ;  nor  is  there 
any  sufficient  testimonyvto  show  that  any  other 
person  or  persons  (other  than  the  testator  him- 
self) destroyed  or  cancelled  the  will. 

'*  It  is  not  enough  to  show  that  some  other  per- 
son or  persons  than  the  testator  had  the  oppor- 
tunity to  destroy  it,  even  though  there  may  have 
been  a  motive  on  the  part  of  the  person  sus- 
pected:     Stewart's  Estate,  140  Pa.  124. 

"  In  the  latter  case  there  was  no  question  as  to 
the  execution  of  the  codicil,  and  that  it  was 
placed  in  the  safe  of  the  testator  to  which  one 
David  Canning  had  access ;  he.  Canning,  testi- 
fying that  he  never  saw  the  will  before  it  was 
found,  and  did  not  know  its  contents ;  and  it 
was  held  that  an  issue  to  determine  whether  or 
not  the  codicil  had  been  cancelled  by  the  testa- 
tor was  properly  refused.  Mere  circumstances 
of  a  suspicious  character  alone  are  certainly  not 
sufficient  to  rebut  the  presumption  that  the  tes- 
tator himself  destroyed  the  will. 

"  In  Youndt  v.  Youndt,  supra,  the  learned  Jus- 
tice says,  *  Thus  it  became  necessary  to  show 
that  the  testator  himself  did  not  destroy  the  will 
of  1859,  and  for  this  purpose  his  conduct  and 
declarations  concerning  it,  up  to  near  the  day 
of  his  death,  were  direct  evidence  in  establish- 
ing the  negative.  And  the  positive  allegations 
of  who  did  destroy  it  were  very  properly  made 
out  by  the  evidence  of  the  acts  and  declarations 
of  the  parties  charged  with  the  deed.  Each  of 
these  lines  of  proof  was  important  in  strength- 
ening the  other,  and  both  together  seem  neces- 
sary to  constitute  full  proof  that  the  second  will 
had  not  been  revoked ; '  but  the  facts  shown 
from  the  evidence  in  the  latter  case  to  negative 
the  presumption  that  the  testator  himself  did  not 
destroy  or  revoke  the  second  will  are  of  a  much 
clearer  and  satisfactory  character  than  is  shown 
by  the  testimony  in  the  case  in  hand.  So  in 
Foster's  Appeal,  supra,  which  rules  that  such  a 
presumption  may  be  removed  by  sufficient  evi- 
dence ;  but  how  different  was  the  evidence  in 
that  case  from  the  evidence  in  this. 

'*In  Foster's  Appeal  it  was  clearly  established 
by  the  evidence  of  a  number  of  witnesses  who 
had  conversations  with  the  testator  about  the 
will  in  controversy  for  a  considerable  period  of 
time  on  different  occasions  up  to  the  last  day 


that  he  was  conscious,  (after  which  he  could  not 
have  legally  revoked  his  will,)  showing  that  tbe 
testator  died  with  the  full  conviction  and  belief 
that  he  had  a  will  that  would  be  operative  after 
his  death,  and  rendered  it  highly  improbabk 
that  he  should  have  destroyed  it,  and  therebj 
removing  or  negativing  the  presumption  of  de- 
struction of  the  will  by  the  testator  himself  a«^ 
mo  revocandu 

"Under  the  evidence  which  is  fully  referred 
to  by  the  learned  auditor,  and  which  we  haw 
carefully  read  over  from  the  notes  of  testimony, 
we  think  the  finding  of  the  auditor  should  be 
sustained. 

**  It  is  true,  there  were  a  few  circumstances 
occurred  that  might  be  viewed  with  suspicioiL 
But  with  all  that,  we  could  not,  under  all  tbe 
evidence,  submit  the  case  to  a  jury;  or,  in  other 
words,  if  the  same  evidence  was  given  on  a  trill 
of  the  matter  in  controversy  before  a  jury,  we 
feel  that  it^  would  be  our  duty  to  instruct  Ae 
jury  that  their  verdict  should  be  for  the  respon- 
dent and  against  the  validity  of  the  will. 

**We  give  this  as  our  view  of  the  evidena 
and  of  the  law  in  support  of  the  order  and  d^ 
cree  we  have  heretofore  made  dismissing  tbe 
appeal,  and  confirming  the  report  of  the  audi- 
tor." 

Boston  Gardner  took  this  appeal. 

B.  /.  Reid,  (with  him  F,  /.  Maffett  and 
James  Craig),  for  the  appellant. 

/.  E,  Wood  and  John  IV.  Reed,  (with  them 
Harry  R,  Wilson,  Frank  R,  Hindman  and  /. 
A.  F.  Hoy),  for  appellees. 

October  22,  1894.  Sterrktt,  €.  J.  The 
burden  having  been  on  the  proponents  in  this 
case  to  overcome  the  presumption  of  revocatioft 
which  sprang  out  of  the  fact  that  the  will,  which 
Lot  Gardner  admittedly  executed,  could  not  be 
found  at  his  death,  made  not  only  testator's 
character,  condition,  acts  and  declarations,  bat 
the  conduct  and  interests  of  those  who  were 
around  him,  from  and  after  the  date  of  his  wiH, 
legitimate  subjects  of  inquiry.  "Each  of  these 
lines  of  proof  was  important  in  strengthening 
the  other,  and  both  together  seem  necessary  to 
constitute  full  proof:  "  Youndt  v,  Youndt,  3 
Grant,  140. 

The  theory  of  proponents  being  that  of  con- 
cealment or  destruction,  the  latitude  of  proof 
must  have  been  necessarily  wide.  Fraud  is  rare- 
ly capable  of  proof  in  a  direct  way.  "  It  is  the 
chain  of  less  direct  circumstances,"  all  pointing 
in  the  same  way  until  there  seems  no  other  rea- 
sonable mode  of  reconciling  them,  that  mod 
usually  be  depended  on  in  reaching  a  concta- 
sion  :     Eichenlaub  v.  Hall,  163  Pa.  201. 

The  issue  demanded  here  was  whether  or  not 
there  had  been  a  revocation  of  the  will  of  W 
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Gardner,  and  was  of  right  unless  the  whole  evi- 
dence  of  the  fact  alleged  was  so  doubtful  and 
unsatisfactory,  that  a  verdict  in  favor  of  the 
validity  of  the  will  would  not  be  permitted  to 
stand.  The  question  was  one  of  sufficiency  of 
evidence. 

The  facts  that  Lot  Gardner's  long  settled  plan 
of  testamentary  disposition  was  expressed  in 
this  will ;  that  he  was  a  man  of  strong  character 
and  tenacity  of  purpose ;  that  so  short  a  time 
elapsed  from  the  date  of  the  will  until  he  died ; 
that  after  he  found  he  would  be  unable  to  dis- 
tribute the  rest  of  his  estate  as  he  had  intended 
during  his  lifetime,  and  up  to  the  point  of  time 
when  his  physical  condition  rebutted  any  pre- 
sumption of  access  to  the  trunk  in  which  he  had 
placed  his  will,  he  repeatedly  expressed  a  wish 
that  the  scrivener  who  had  drawn,  would  come 
and  make  ''changes"  in  his  "will,"  and  the 
suspicious  conduct  of  those  who  surrounded  him 
and  whose  interests  would  plainly  be  subserved 
by  intestacy  would,  standing  unexplained  and 
uncontradicted,  have  amply  justified  submission 
to  the  jury.  Against  these  facts  stand  the  pre- 
sumption of  revocation  arising  from  non-pro- 
duction of  thie  will,  and  the  testimony  of  the 
witnesses  whose  suspicious  conduct  had  put  them 
on  the  defensive,  and  whose  explanation  was  for 
the  jury.  No  one  claimed  to  have  seen  or  heard 
the  testator  speak  of  the  cancellation;  it  rests 
solely  upon  the  rebuttable  presumption  arising 
from  non -product ion. 

The  whole  evidence  was  such  as  plainly  re- 
quired an  issue,  and  the  case  must  be  sent  back 
for  that  purpose. 

The  decree  refusing  the  issue,  etc. ,  is  reversed 
and  set  aside  at  the  appellees'  costs,  and  it  is 
now  ordered  that  the  record  be  remitted  to  the 
Court  below,  with  instructions  to  direct  an  issue 
to  the  Court  of  Common  Pleas,  in  due  form, 
for  the  purpose  of  determining  the  disputed 
questions  of  fact. 

H.  B. 


M»  '94,  37.  May  9,  1894- 

Packer,   Admin'r   d.  b.    n.  c.  t.   a.,  v. 
Owens,  Eze'r,  et  al. 

Exfcutors — Survivor — Power  of— Grant  of 
letters  of  administration  d,  b.  n,  c.  /.  a, — 
Effect  of — Practice — Appeal^  when  it  lies — 
Terre  tenants^  when  proper  parties. 

Bither  one  of  two  co-executorg  has  the  right  to  receive 
^  give  a  discharge  of  a  debt  due  to  the  testator  and 
that  right  is  not  impaired  by  the  death  of  his  co-execu- 
tor. 


Nor  does  the  grant  by  the  register  of  letters  of  admin- 


istration d.  b.  n.  c.  t.  a.  to  another  in  place  of  the  deceased 
executor  affect  the  grant  to  the  original  executors  or  the 
right  of  the  survivor  thereunder. 

A  residuary  bequest  of  *'  all  bonds,  mortgai^es,  judg- 
ments, single  bills,  or  other  evidences  of  debt  in  the 
Counties  of  Union  and  Northumberland,*'  is  not  a  specific 
bequest  of  a  particular  mortgage  on  land  in  such  coun- 
ties. 

A  decree  refusing  to  set  aside  a  levari  facias  is  a  final 
decree  and  an  appeal  lies  therefrom.  The  terre  tenants 
of  the  mortgaged  premises  are  proper  parties  to  such  ap- 
peal, although  the  judgment  is  in  rem  and  they  are  not 
parties  to  the  mortgage  or  judgment.  Their  ri^ht,  how- 
ever, to  resist  the  sale  upon  showing  that  they  had  paid 
the  amount  of  the  mortgage  to  one  of  the  executors  is  un- 
doubted. 

Appeal  of  John  A.  Owens,  executor  of  Adam 
Gundy,  and  Abraham  Gundy  et  al,,  terre  ten- 
ants,  from  the  decree  of  the  Common  Pleas  of 
Union  County,  overruling  the  motion  of 
Owens,  to  strike  off  the  substitution  of  James  C. 
Packer  as  administrator  d.  b.  n.  c.  t.  a.  of  Wil- 
liam Cameron,  deceased,  as  plaintiff  in  a  sci.  fa. 
and  a  lev.  fa.,  issued  against  said  Owens,  as  exe- 
cutor of  Adam  Gundy,  deceased,  and  in  dis- 
charging his  rule  to  quash  and  strike  off  the  lev. 
fa.  issued  at  the  instance  of  said  James  C. 
Packer. 

The  facts  of  the  case,  as  they  appeared  before 
McClure,  p.  J.,  are  fully  stated  in  the  opinion 
of  the  Supreme  Court,  infra. 

The  Court  was  of  opinion  that  James  C. 
Packer,  as  administrator  d.  b.  n.  c.  t.  a.,  was 
the  only  person  entitled  to  receipt  for  the  money 
due  on  the  judgment  obtained  on  the  mortgage 
and  hence  refused  to  strike  off  his  substitution  as 
plaintiff  and  discharged  the  rule  to  strike  off  the 
levari  facias  issued  by  him. 

Defendants  thereupon  appealed,  assigning  for 
error  this  action  of  the  Court. 

Andrew  A,  Leiser,  for  appellants. 

There  was  no  evidence  of  the  grant  of  letters 
to  James  C.  Packer  and  profert  of  same  was 
essential  to  any  action  brought  as  administrator. 

McDonald  v.  Browning,  4  Phila.  21. 
2  Trou.  &  H.  Practice  sec.  2156. 
Lewis  V,  Ewing,  3  S.  &  R.  44. 

Upon  the  death  of  his  co-executor  the  sole 
right  to  administer  upon  the  estate  was  cast  upon 
the  survivor. 

2  Woemer's  Law  of  Adm.,  733. 
I  Lewin  on  Trusts  &  Trustees,  251. 

The  survivorship  of  executors  is  recognized  by 
the  Acts  of  March  12,  1800,  §  i,  and  February 
24i  1834,  §  14. 

Zebach  v.  Smith,  3  Bin.,  72. 
Miller  v.  Meetch,  8  Pa.  417. 
Gallagher  v,  Gallagher,  6  Watts,  473. 
7  Am.  &  Eng.  Ency  Law,  200. 
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Harrison  having  qualified,  his  renunciation 
must  be  by  matter  of  record. 

I  Lewin  on  Trusts,  251. 
Miller  v.  Meetch,  8  Pa  417. 
Heron  v,  Hoffner,  3  Rawie,  393. 
Bowman's  App.,  62  Pa.  166. 
Beebcr's  App.,  99  Id,  596. 

A  removal  can  only  be  made  in  the  Orphans' 
Court  by  direct  proceeding  and  for  cause 
shown. 

Webb  ».  Dietrich,  7  W.  &  S.,  401. 
3  Rhones*  O  C.  Practice,  sec.  346. 
G>hen's  App.,  2  Walts,  175. 

The  executor  gets  his  authority  from  the  will 
and  not  from  the  register,  hence  the  latter  could 
not  remove  him. 

Miller  v.  Meetch,  8  Pa.  417. 
Bowman  s  App.,  62  Id.  166. 
To  ler*s  Law  of  Ex*rs.,  41. 
Williams*  Ex*rs.,  160. 
Miles  V.  Cook,  i  Grant,  (Pa.)  58. 

The  register  having  once  issued  letters  had  no 
power  to  revoke  them. 

Shomo's  App.,  57  Pa.  356. 
Brubakers  App.,  98  Id.  21. 
Hostetter's  App.,  6  Watts,  244. 

The  power  of  removal  after  grant  of  letters  is 
in  the  Orphans'  Court  alone. 

3  Rhones'  O.  C.    Practice,  sec.  40,  and  cases  cited. 

There  being  no  vacancy  the  register  had  no 
power  to  make  a  second  appointment. 

Woemer's  Law  of  Adm.,  sec.  179,  and  cases  cited. 

When  there  is  no  vacancy  in  the  administra- 
tion, evidence  is  admissible,  even  in  a  collateral 
proceeding,  to  show  the  fact,  and  in  such  event 
the  second  grant  is  void. 

Matthews  v.  Donthitt,  27  Ala.  233. 

Gray  v  Cruise,  36  Id.  559. 

Coltart  V.  Allen,  40  Id.  155. 

Nelson  v  Boynton,  54  Id.  358. 

Quidort's  Admin'r  v.  Pergeaux,  18  N.  J.  £q.,  477. 

Ryno's  Exe'r  v.  Ryno's  Adm  r,  27  N.  J.  Eq.,  522. 

James  Scarlet,  (with  him  Wm,  A,  Sober ^  E, 
Mi.  Beale,  /.  M,  Linn,  P.  B.  Linn  and  /.  C 
Bucher),  for  appellees. 

The  terre  tenants  being  strangers  to  the  record 
have  no  standing  in  Court. 

The  judgment  was  regular  and  the  writ  of 
levari  followed  and  was  warranted  by  it. 

Kneib  v.  Graves,  72  Pa.  104. 

Day  r.  Sharp,  4  Wh.  338 

Barr  and  Doogherty  v,  Boyles,  96  Pa.  31. 

The  execution  was  in  rem,  and  the  terre  ten- 
ants were  not  parties. 

Prcsby.  Cong,  v,  Johnson,  I  W.  &.  S.  9. 
Kennedy  v.  Fury,  i  Dal.,  72 

The  practice  of  substituting  the  adm'r  d.  b.  n. 


c.  t.  a.  is  authorized  by  Act  of  March  24, 1S18, 

§7. 

Lea  V,  Hopkins,  7  Pa.  385. 

Reist  V.  Heilbrenner,  11  S.  &  R.,  131. 

Gemmill  v,  Butler,  4  Pa.  232. 

The  writ  cannot  be  attacked  collaterally. 

Chew's  Est.,  2  Parsons,  155. 

Schoulers'  Exe'rs  &  Adms. ,    (2  Ed.)  sec  160. 

Carpenter  «/.  Cameron.  7  Watts,  51. 

Loy  V,  Kennedy,  i  W.  &  S..  396. 

Van  Fleet  on  Collateral  Attack,  sec.  799. 

The  payment  of  the  debt  to  Harrison  wis  in 
improper  payment  and  therefore  did  not  dis- 
charge it. 

Meiser  v.  Eckhart,  19  Pa.  201. 
Baer  v,  Kistler,  4  Rawle,  364. 

By  the  terms  of  the  will  the  mortgage  io 
question  passed  directly  to  the  residuary  legatee 
and  the  executors  had  no  right  of  control  or 
power  over  it. 

Holman*s  App.,  24  Pa.  174. 
Sheets'  Estate,  52  Id.  2;7. 
Wheatley  v.  Badger,  7  Id.  459. 
Carlisle's  App.,  9  Watts,  333. 
Kay  V.  Scates,  37  Pa.  40. 
Rush  V.  Lewis,  21  Id.  72. 
Schouler  on  Exe'rs,  sec.  153. 

The  presumption  is  that  the  grant  to  the  id* 
ministrator  c.  t.  a.  was  correct. 

Bain  v.  Funk,  61  Pa.  187. 

The  refusal  to  strike  ofif  the  writ  of  ler.  fii 
was  not  error. 

Nicholas  r.  Wolfeerberger,  5  S.  &  R.,  172. 
Brown,  Adm'r  v.  Thompson,  156  Pa.  297. 

Where  the  interests  of  an  executor  or  adminis- 
trator are  opposed  to  those  of  other  parties  in 
interest  and  it  is  manifest  that  he  is  obstnictiDg 
their  steps  in  the  pursuit  of  their  rights,  nothing 
but  some  controlling  necessity  will  justify  his  re- 
tention. 

Scott  on  Int..  Law,  268. 
Kellberg's  Appeal,  86  Pa.  129. 
Hassinger's  Appeal,  10  Id.  454. 
Ellmakers Estate,  4  Watts,  34. 

Andrew  A,  Leiser,  in  reply. 
An  appeal  Hes  in  this  case. 

Com'th  V.  Judges,  3  Bin.,  273. 
Cassell  V,  Duncan,  2  S.  &  R.  57. 
Harger  v.  Comm'rs,  12  Pa.  251. 
Mackahess  v.  Long,  85  Id.  158. 

The  terre  tenants  have  a  right  to  be  heard  oa 
the  appeal. 

Wickersham  v.  Fetrow,  5  Pa.  260. 
Reiger  v.   Ellmaker,  6  S  &  R.  44. 
Rol^rts  V.  Williams,  5  Wh.  170. 
Mevey's  App.,  4  Pa.  80. 
Fraley  v.  Steinmetz,  22  Id.  437. 
Cadmus  v.  Jackson,  52  Id.  295. 
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Read  v.  Husulton,  27  Leg.  Int.,  198. 
Williams  v,  Morgan,  11 1  U.  S.,  684. 

The  residuary  legatee's  right  to  her  legacy  can 
only  be  worked  out  through  the  executor. 

Guthrie  v.  Kerr,  85  Pa.  303. 

October  i,  1894.  Dean,  J.  On  the  8th  of 
November,  1866,  Adam  Gundy  delivered  to 
William  Cameron  a  mortgage  on  a  tract  of  im- 
proved land  containing  about  92  acres  in  East 
Buffalo  Township,  Union  County.  The  mort- 
gage was  to  secure  to  Cameron  a  debt  of  |2,ooo, 
which  Gundy  owed  to  him.  Both  mortgagor 
and  mortgagee  died  before  payment,  leaving  last 
wills  \  Cameron  appointed  John  B.  Packer  and 
F.  C.  Harrison,  executors  of  his  will,  and  Gundy, 
John  A.  Owens,  executor  of  his,  and  letters  tes- 
tamentary were  duly  issued  to  them.  On  Sep- 
tember 5,  1888,  Packer  and  Harrison,  execu- 
tors of  Cameron,  had  sci.  fa.  issued  on  the  mort- 
gage, to  which  Owens,  executor  of  Gundy,  ap- 
peared, and  confessed  judgment  to  John  B. 
Packer  and  F.  C.  Harrison,  executors  of  William 
Cameron,  in  the  sum  of  ^2,882.30,  debt  and  in- 
terest.    On  August  3,  1893,  the  death  of  John 

B.  Packer,  one  of  the  executors  of  Cameron, 
was  suggested,  and  James  C.  Packer,  adminis- 
trator, with  the  will  of  Cameron  annexed,  was 
substituted.  The  same  day,  James  C.  Packer, 
without  being  joined  by  Harrison,  the  surviving 
executor  of  Cameron,  directed  the  issuing  of 
lev.  fa.  on  the  mortgage.  On  September  4, 
Abraham  V.  Gundy  and  Elizabeth  V.  Gundy, 
representing  themselves  as  terre  tenants  of  the 
land  bound  by  the  mortgage,  and  that  they  had 
paid  the  full  amount  of  the  debt,  interest  and 
costs  of  the  judgment  thereon,  to  F.  C.  Harri- 
son, the  surviving  executor  of  Cameron,  who  had 
duly  receipted  to  them  for  the  same,  and  agreed 
to  satisfy  the  mortgage  of  record,  prayed  the 
Court  to  quash  or  set  aside  the  writ  of  lev.  fa. 
Thereupon,  the  Court  granted  a  rule  on  James 

C.  Packer  to  show  cause  why  decree  should  not 
be  made  as  prayed  for,  returnable  i8th  Septem- 
ber, 1893.  ^^  t^^  9^^  ^^  September,  F.  C. 
Harrison,  as  surviving  executor,  formally  satis- 
fied the  judgment  of  record.  On  the  return  day 
of  the  rule  to  show  cause,  Owens,  executor  of 
Gundy,  asked  and  was  granted  leave  to  be  made 
a  party,  and  to  join  in  the  prayer  to  set  aside 
the  writ.  Packer,  the  substituted  executor,  de- 
nied :  I .  The  right  of  Harrison  to  receive  the 
money.  2.  Averred  an  exclusive  authority  in 
himself  to  receive  it.  3.  Denied  the  jurisdiction 
of  the  Common  Pleas  to  inquire  into  the  valid- 
ity of  the  letters  testamentary  issued  to  him  on 
the  will. 

The  Court,  after  hearing,  discharged  the  rule 
to  set  aside  the  writ,  and  further,  afterwards,  on 
motion  of  Packer,  struck  off  the  satisfaction  of 


record  entered  by  Harrison,  surviving  executor. 
Separate  appeals  were  taken  from  these  decrees 
by  Owens,  executor,  and  the  terre  tenants.  The 
questions  raised  on  each  appeal,  are  so  blended, 
that  we  consider  them  together. 

The  contention  turns  on  Harrison's  authority 
to  receive  the  money  and  satisfy  the  record.  It 
was  Cameron's  debt;  he  had  the  sole  right  in  his 
lifetime  to  collect  and  receive ;  by  his  will,  he 
delegated  this  right  to  his  executors,  John  B. 
Packer  and  Harrison,  to  be  exercised  after  his 
death;  for  they  were  named  executors,  and 
there  is  not  a  word  in  the  will  which  restricts 
their  authority  or  responsibility  in  the  office. 
Certain  trusts  were  created,  of  which  John  B, 
Packer  was  appointed  trustee,  and  specific  direc- 
tions were  given  as  to  beneficiaries  under  the 
will,  but  the  responsibility  of  the  executors  was 
general  and  unlimited  in  the  collection,  receipt 
and  management  of  the  funds,  that  they  might 
reach  the  objects  of  the  testator's  bounty. 
Packer's  responsibility  as  to  certain  funds  was 
greater  than  that  of  an  executor,  but  Harrison's 
was  not  less.  No  specific  directions  were  given 
as  to  this  particular  mortgage.  The  15th  item 
of  the  will  is  not  a  specific  bequest  of  it  to  Mary 
M.  Packer,  as  argued  by  appellee.  That  item 
only  designates  her,  as  a  residuary  legatee  of  all 
bonds,  mortgages,  judgments,  single  bills,  or 
other  evidences  of  debt  in  the  Counties  of 
Union  and  Northumberland.  The  duty  of  the 
executor  remained;  and  all  parties  so  under- 
stood it,  for  this  mortgage  was  not  assigned  to 
the  residuary  legatee;  John  B.  Packer,  in  his 
lifetime,  along  with  Harrison,  obtained  judg- 
ment upon  it ;  James  C.  Packer,  since  his  death, 
has  undertaken  to  collect  it.  Of  course,  the 
money,  if  it  be  residuary,  after  carrying  out  the 
other  directions  of  the  will,  goes  eventually  to 
Mary  M.  Packer,  but  this  affects  not  the  right 
of  the  plaintiff  executor,  in  this  particular  judg- 
ment, to  receive  it.  The  duty  of  the  executors 
then  as  to  this,  was  to  collect  and  account  for  it 
as  part  of  the  general  funds  of  the  estate ;  there- 
fore, they  jointly  brought  suit  on  the  mortgage, 
and  judgment  was  confessed  to  John  B.  Packer 
and  F.  C.  Harrison,  executors  of  Cameron. 
Whatever  conflict  there  may  be  in  the  authori- 
ties, as  to  the  liability  of  co-executors  for  money 
received  by  one  of  them,  the  law  is  settled,  that 
one  of  them  has  a  right  to  receive  and  give  a 
discharge  of  the  debt :  2nd  Kent's  Com.,  519; 
De  Haven  v,  Williams,  80  Pa.  480 ;  Wood  v. 
Smith,  92  Pa.  379.  So  that,  even  in  the  life- 
time of  John  B.  Packer,  Harrison,  his  co-execu- 
tor and  co-plaintiff,  had  a  right  to  receive  this 
money  and  satisfy  the  record.  His  authority, 
certainly,  was  not  impaired  or  extinguished  by 
Packer's  death.  He  had  the  legal  title  to  the 
judgment,  of  which  he  could  not  be  divested  ex- 
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cept  by  death,  renunciation  or  removal  from 
office.  He  did  not  die,  and  did  not  renounce ; 
he  could  not  be  removed  from  office  but  for  the 
statutory  causes,  and  then  only  by  the  Orphans' 
Court,  on  notice  to  him,  and  due  proof  of  mis- 
management, intemperance  or  dishonesty. 

He  did  not  get  his  appointment  from  any 
Court,  but  from  the  testator ;  he  qualified  before 
the  register  of  wills,  but  was  not  appointed  by 
him ;  the  oath  administered  by  the  register,  to 
perform  his  duty,  and  account  faithfully,  was  no 
more  an  appointment  than  the  register's  oath 
to  perform  the  duties  of  his  office  with  fidelity 
was  his  appointment.  With,  then,  an  appoint- 
ment by  the  will  of  the  owner  of  the  mortgage ; 
a  suit  brought  upon  it,  and  judgment  confessed 
to  him  and  his  co-executor;  by  the  death  of  his 
co-executor,  a  survivorship  to  him  of  the  title  to 
the  judgment,  how  is  his  authority  to  collect  the 
money  and  satisfy  the  mortgage  denied  ? 

It  is  answered,  James  C.  Packer  was  substi- 
tuted, with  the  will  annexed,  for  the  dead  exe- 
cutor. It  is  argued,  that  the  grant  of  letters  by 
the  register  to  James  C,  vacated  the  letters  to 
Harrison,  and  this  being  a  judicial  act,  the  Court 
of  Common  Pleas  cannot,  in  a  collateral  pro- 
ceeding, inquire  into  the  regularity  of  it.  But 
it  is  clear,  the  register  has  no  such  power  as  is 
claimed  here.  We  do  not  undertake  to  say  that 
James  C.  Packer  has  no  authority  under  the 
grant  of  letters  to  him  ;  a  decision  of  that  ques- 
tion is  not  necessary  to  a  decision  of  this,  there- 
fore we  do  not  pass  upon  it.  But  we  do  hold, 
that  there  could  be  no  appointment  to  Harrison's 
place  until  he  was  legally  ousted.  As  we  have 
seen,  he  did  not  die  or  renounce,  and  he  was 
not  removed  by  the  Orphans'  Court  under  any 
statutory  proceeding.  While  for  causes  existing 
before  the  grant  of  letters,  the  register  may  re- 
voke, and  issue  others,  that  is  not  the  case  here. 
The  executors  took  out  letters,  and  for  years  ad- 
ministered ;  then,  on  account  of  the  death  of 
John  B.  Packer,  letters  testamentary  were  issued 
to  James  C.  If  there  was  a  vacancy,  it  was  oc- 
casioned by  the  death  of  John  B.,  long  after  the 
letters  issued  ;  there  was  no  vacancy  as  to  Harri- 
son, and  the  register  had  no  jurisdiction  to  oust 
him,  even  in  a  proceeding  directly  against  him. 
The  Orphans'  Court  alone  could  take  cognizance 
of  such  proceedings.  If  he  could  not  vacate  the 
letters  to  Harrison  by  a  direct  proceeding  against 
him,  his  decree  appointing  James  C,  cannot 
have  the  same  effect  by  implication.  The  error 
pervading  the  entire  proceeding,  is  the  unwar- 
ranted assumption,  that  a  vacancy  in  the  office 
of  executor  was  created  by  the  mere  qualification 
of  James  C.  Packer ;  such  a  method  of  ousting 
an  executor,  and  giving  his  place  to  another,  is 
wholly  unknown  to  statute  or  practice ;  it  is  a 
baid  usurpation  of  power,  lacking  every  element 


of  judicial  procedure,  and  the  register  being 
wholly  without  jurisdiction  to  perform  such  an 
act,  in  so  far  as  it  attempts  to  oust  Harrison,  it 
is  not  entitled  to  recognition  as  the  judgment  of 
another  Court,  which  cannot  be  inquired  into 
collaterally. 

We  do  not  certainly  know  that  the  register 
intended  to  go  so  far  as  this,  for  his  decree  does 
not  say  so;  inferentially,  appellees'  counsel ar. 
gues,  it  must  have  that  effect,  and  on  this  infer- 
ence rests  the  whole  case  of  James  C.  Packer; 
but  for  the  reasons  stated,  it  must  fail.  The 
fact,  if  it  be  a  fact,  that  during  the  lifetime  of 
John  B.  Packer,  he  was  the  acting  executor,  and 
performed  all,  or  nearly  all  the  duties  of  the  of- 
fice, is  not  important.  It  is  generally  the  case, 
where  there  are  two  or  more  executors,  that  the 
active  management  is  entrusted  to  one  of  them; 
and  not  seldom,  this  is  intended  by  the  testator. 
It  may  also  be  presumed,  he  intended,  by  the 
very  appointment  of  more  than  one,  to  provide 
by  a  survivorship  for  the  contingency  of  death 
or  removal.  But  being  passive  in  the  manage- 
ment does  not  create  a  vacancy,  or  even  wholly 
shield  from  responsibility. 

As  to  argument  of  appellee,  that  an  appeal 
does  not  lie,  we  need  only  say,  that  the  decree 
of  the  i8th  of  September,  1893,  refusing  to  set 
aside  the  lev.  fa.  was  a  final  decree ;  it  was  equi- 
valent to  that  of  a  chancellor,  that  the  judgment 
was  due  and  unpaid,  and  directing  the  ^e  of 
the  land  subject  to  the  lien  of  it.  A  writ  of  er- 
ror lies  in  all  cases  in  which  a  Court  of  record 
has  given  a  final  judgment,  or  made  an  award 
in  the  nature  of  a  judgment,  or  has  awarded  ex- 
ecution :  Pontius  v.  Nesbit  <f/  ///.,  40  Pa.  309. 
* 'There  can  be  no  doubt  that  error  lies  on  an 
award  of  execution" :  Harger  v.  Commission- 
ers, 12  Pa.  251. 

And  the  terre  tenants  were  proper  parties  to 
the  appeal.     They  were  aggrieved  by  the  final 
decree,  for  they  had  paid  the  amount  of  the 
mortgage  to   Harrison,  yet  the  decree  of  tht 
Court  still  held  their  land  bound  for  its  payment 
The  judgment  being  in  rem^  althougb  not  par- 
ties to  the  mortgage  or  judgment,  their  right  to 
intervene  as  parties,  to  resist  the  sale  of  this  par- 
ticular   tract    of   land,    cannot    be    doubted: 
Mevey's  Appeal,  4  Pa.  80;  Fraley  v,  Steinmetz, 
22  Pa.  437.     In   Mevey's  Appeal,   decided  as 
early  as  1846,  Judge  Grier,  whose  opinion  was 
approved  by  this  Court  says :     * 'Where  a  terre 
tenant  has  not  been  noticed  in  the  proceedings 
(on  a  mortgage),  the  practice  has  been  to  permit 
him  to  make  himself  a  party  pro  inter  esse  suf, 
and  to  have  the  benefit  of  any  equitable  or  legal 
defence,  to  which  he  may  be  entitled."    And 
such  has  been  the  settled  practice  for  more  than 
fifty  years. 

The  decree  of  the  i8th  September,  1893,  dis- 
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charging  the  rule  to  strike  off  the  levari  facias, 
is  reversed,  and  it  is  now  directed  that  said  rule 
be  made  absolute.  Costs  to  be  paid  by  appel- 
lee. 

w.  M.  s.,  jr. 

(NoTK :—  Quatrt :  Where  did  the  rcRister  of  Union 
County  get  jurisdiction  to  grant  letters  of  administration 
d.  b.  n.  c.  t.  a.  in  the  above  case  ?  The  Act  of  March 
'5*  1832,  sees.  18  and  19,  seem'^  to  give  such  jurisdiction 
only  when  ali  the  executors  shall  refuse  or  renounce  or 
"whenever  the  sole  executor  or  the  survivor  of  several 
executors  shall  die,  leaving  goods,''  etc.    Rep.) 


July,  »94,  24.  May  10,  1894. 

Packer,  Admin'r,   d.   b.    n.  c.  t.  a.,  v. 
Owens,  Exc'r,  et  al.,  tcrrc  tenants. 

Surviving  executor — Power  of -^Practice, 

A  surviving  executor,  who  has  full  authority  to  receive 
money  due  to  decedent's  estate,  can  have  formal  satisfac- 
tion entered. of  record. 

Quaere,  Whether  the  lower  G>urt  has  power  to  strike 
off  a  formal  entry  of  satisfaction,  entered  by  an  executor, 
on  the  ground  that  it  had  been  decided  that  his  appoint 
ment  as  executor  was  superseded  by  a  subsequent  ap- 
pointment of  an  administrator  d.  b.  n.  c.  t.  a.,  when 
there  is  an  appeal  pending  from  this  decision. 

Appeal  of  John  A.  Owens  et  al.y  from  the  de- 
cree of  the  Common  Pleas  of  Union  County, 
striking  from  the  record  a  formal  entry  of  satis- 
faction made  by  Harrison,  executor. 

For  the  facts  see  preceding  case. 

Andrew  A.  Leiser^  for  appellants. 

/.  C.  Bucher  and  Wm.  A.  Sober,  (with  them 
James  Scar  let ,  E.  Af.  Beale  and  /.  M.  and  P. 
B,  Linn),  for  appellees. 

October  i,  1894.  Dean,  J.  It  is  not  neces- 
sary to  discuss  the  regularity  of  the  proceedings 
resulting  in  the  decree  of  March  19,  1894,  strik- 
from  the  record  the  formal  entry  of  satisfaction 
made  by  F.  C.  Harrison,  executor.  Whether 
the  proceeding  was  regular  because  of  the  appeal 
pending  in  this  Court  in  37,  January  term, 
1894,  is  at  least  doubtful.  But,  as  we  have  de- 
cided in  that  case,  Harrison,  the  executor,  had 
fuU  authority  to  receive  the  money,  it  follows  he 
had  authority  to  enter  formal  satisfaction  of  re- 
cord. For  the  reasons  in  that  case  given,  the 
decree  of  19th  of  March,  1894,  striking  off  the 
entry  of  satisfaction,  is  reversed,  at  costs  of  ap- 
pellee. 

w.  M.  s.,  jr. 


Otpljans'  Court. 


April,  1881, 187^ 
Bradley's  Estate. 

Act  of  April  8,  1B33 — Act  of  May  6,  1844 — 
Devise  to  lineal  descendant — When  devisee 
dies  in  testator's  lifetime — Vested  qr  contin- 
gent interest. 

Where  a  bequest  is  made  for  life  and  over  to  "all" 
testator's  grandchildren,  the  grandchildren  take  a  vested 
interest  subject  to  being  opened  to  let  in  after-bom 
grandchildren. 

Under  such  a  will  the  child  of  a  grandchild  would 
take  though  its  parent  died  in  testator's  lifetime. 

Gross's  Estate,  10  Pa.  360,  distinguished. 

Sur  exceptions  to  adjudication. 

The  facts  as  they  app!eared  at  the  adjudication 
were  as  follows :  Patrick  Bradley  died  testate, 
leaving  issue.  He  bequeathed  1 10,000  to  his- 
executors  in  trust  for  his  daughter  for  life,  and 
provided :  "Should  the  said  Annie  E.  Deehan 
die  leaving  lawful  issue  surviving,  then"  part  of 
the  f  10,000  to  be  divided  among  such  issue. 
<*A11  the  rest,  residue  and  remainder  of  the  said 
principal  sum  ....  shall  be  equally  divided 
among  all  my  grandchildren,  ....  share  and 
share  alike."  One  of  testator's  grandchildren 
died  in  testator's  lifetime,  leaving  issue.  The 
auditing  Judge  excluded  this  child  from  sharing 
in  her  great-grandfather's  estate,  to  which  the 
child  excepted. 

Peirce  Archer  and  yohn  T.  Greene,  for  ex- 
ceptions. 

Charles  T.  Quin,  contra. 

June  9,  1894.  Ferguson,  J.  The  testator 
bequeathed  to  his  executors  1 10,000  in  trust 
to  pay  the  income  to  his  daughter,  Annie  £. 
Deehan,  free  from  her  debts  and  for  her  sepa- 
rate use  for  life,  and  he  further  provided  that 
' 'should  the  said  Annie  E.  Deehan  die  leaving 
lawful  issue  surviving,  then  the  said  principal 
sum  of  ^0,000  shall  be  divided  from  and  im- 
mediately after  her  decease,  as  follows: 
13,000  to  such  child  or  children  or  issue  of 
deceased  child  or  children  of  the  said  Annie  E. 
Deehan  as  shall  survive  her  share  and  share 
alike.  All  the  rest,  residue  and  remainder  of 
the  said  principal  sum  of  1 10,000  shall  be 
equally  divided  among  all  my  grandchildren, 
including  the  children  of  the  said  Annie  E. 
Deehan,  share  and  share  alike ;  should,  how- 
ever, the  said  Annie  E.  Deehan  die  leaving  no 
lawful  issue  surviving  then,  and  in  such  case^ 
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the  said  principal  sum  of  1 10,000  shall  from 
and  immediately  after  the  decease  of  the  said 
Annie  E.  Deehan  be  equally  divided  among  all 
my  grandchildren,  share  and  share  alike." 

We  fully  agree  with  the  auditing  Judge  that 
the  grandchildren  took  a  vested  estate  from  the 
time  of  the  death  of  the  testator,  subject  to  be- 
ing opened  to  let  in  after  born  grandchildren, 
and  if  this  were  the  only  question  raised  by  the 
exceptions  they  might  well  be  dismissed ;  but 
it  appeared  that  one  of  the  testator's  grand- 
children died  in  his  lifetime,  leaving  a  child, 
and  the  question  was  raised  whether  this  child 
took  its  parent's  share. 

After  the  death  of  the  life  tenant  the  bequest 
was  to  *'air'  the  grandchildren. 

In  Gross's  Est.,  10  Pa.  360,  it  was  held  that 
under  a  bequest  to  children  as  a  class  only  those 
who  are  in  being  at  the  time  of  testator's  death 
can  take,  and  this  decision  was  followed,  ap- 
parently reluctantly,  in  Guenther's  Ap.,  4  W. 
N.  C.  41,  where  the  Supreme  Court  say  that 
Gross's  Estate  had  been  a  rule  of  property  for 
so  many  years  that  they  did  not  like  to  disturb 
it,  and  that  if  it  operated  unjustly  and  disap- 
pointed the  intention  of  testator,  the  remedy 
must  be  found  in  the  Legislature.  In  Diemer's 
Est.,  2  District  Reps.  543,  and  in  other  cases, 
the  doctrine  of  Gross's  Estate  has  been  applied 
by  this  Court,  but  it  will  be  observed  that  in  all 
these  cases  the  bequest  was  to  collaterals  and 
not  to  lineals,  to  brother's  or  sister's  children, 
and  not  to  the  children  or  grandchildren  of 
the  testator,  and  therefore  the  question  was  not 
considered  or  passed  upon,  whether  the  rights 
of  lineals,  notwithstanding  the  bequest  may  be 
to  them  as  a  class,  are  not  preserved  by  the  Act 
of  April  8,  1833.  This  Act  provides  that  "no 
devise  or  legacy  in  favor  of  a  child  or  other 
lineal  descendant  of  any  testator  shall  be 
deemed  or  held  to  lapse  or  become  void  by 
reason  of  the  death  of  such  devisee  or  legatee 
in  the  lifetime  of  the  testator  if  such  devisee  or 
legatee  shall  leave  issue,  etc.,"  but  shall  be 
good  and  available  for  the  issue  of  such  devisee 
or  legatee.  And  the  Act  of  May  6,  1844, 
which  extended  the  provisions  of  this  Act  to 
brothers  and  sisters  and  their  children,  ex- 
pressly provided  that  it  was  to  apply  only  in 
cases  where  the  testator  left  no  lineal  descen- 


dants. Thus  is  shown  a  clear  intention  to  pr^ 
serve  the  rights  of  lineal  descendants  to  tbdr 
ancestor's  property,  whether  the  bequest  was 
to  them  as  a  class  or  by  name.  Why  should 
there  be  a  difference  in  the  result,  beoause  one 
testator  gives  his  estate  to  be  divided  equally 
among  all  his  children^  and  another  gives  it  to 
them  by  name^  or,  why  should  a  grandchild  be 
excluded  from  participation  in  its  grandfather'i 
estate  because  its  father  happened  to  die  in  his 
grandfather's  lifetime,  while  all  the  other 
grandchildren  take  their  shares?  In  a  recent 
case  in  this  Court  the  testator  left  hb  whole 
estate  to  his  wife  for  life,  and  after  her  death  to 
be  equally  divided  among  his  children.  One 
of  the  children  died  in  his  lifetime  and  another 
during  the  life  tenancy,  both  leaving  children. 
If  Gross's  Estate  is  to  be  followed  in  a  case  like 
this,  one  set  of  grandchildren  take  their  parent's 
share  and  the  others  take  nothing,  simply  be- 
cause their  father  happened  to  die  a  few  months 
sooner  than  the  father  of  their  cousins.  Such 
a  result  is  manifestly  unjust  and  inequitable, 
and  while  we  must  follow  Gross's  Estate  in  cases 
like  it,  we  do  not  feel  obliged  to  do  so  in  cases 
from  which  it  can  be  distinguished.  The  Act 
of  Legislature  before  referred  to  provides  that 
"no"  devise  or  legacy  to  a  lineal  descendant 
in  the  case  mentioned  shall  lapse,  and  makes 
no  exception  even  where  the  gift  is  to  a  class. 

The  case  as  presented  to  us  does  not  appear 
to  have,  ever  been  passed  upon  by  the  Supreme 
Court.  It  was  fully  considered  by  Judge 
Gibson,  of  York  County,  in  Shelter's  Est.,  1 
District  Reps.  284,  and  in  an  able  opinion  he 
concludes  that  the  doctrine  laid  down  in 
Gross's  Estate  and  Guenther's  Appeal,  has  no 
application  in  a  devise  or  bequest  'Mn  £&vor  of 
a  child  or  other  lineal  descendant,"  a  conclu- 
sion which  ought  to  receive  genetal  approval 

But  it  is  to  be  observed  in  the  present  case 
that  the  gift  is  not  simply  to  a  class  composed 
of  grandchildren,  but  to  ^^ all  my  grandchfl- 
dren,"  thus  individualizing  them  quite  as  much 
as  if  each  had  been  named,  and  taking  the  case 
altogether  out  of  the  principle  of  Gross's 
Estate. 

The  exception  to  the  decision  of  the  auditing 
Judge  excluding  Mary  Ritchie  from  her  moth- 
er's share  is  sustained ;  all  others  are  dismissed. 

F.  B.  N. 
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Decedents  estates — Orphans*  Court-^/urisdic- 
Hon  of — Decree  of  distribution — Effect  of  upon 
subsequent  judgment  creditor  of  decedent — 
Notice, 

Where  it  is  sought  to  have  property,  conreyed  by  A.  to 
a  trustee  to  be  held  for  her  and  others,  declared  applic- 
able to  a  judgment  recovered  against  her  as  executrix,  it 
should  appear  on  the  face  of  the  bill  that  the  property  so 
sought  to  be  applied  w2A^  prima  facie  at  least,  an  asset  of 
the  estate  and  liable  for  its  debts. 

6.  died  in  1876.  An  action  was  brought  in  1886 
against  his  executrix  mpon  which  judgment  was  obtained: 

Heldy  that  under  sec.  24  of  Act  of  February  24,  1834, 
plaintiff  had  lost  all  lien  against  the  real  estate  of  B. 

The  claim  not  being  founded  upon  a  mortgage  or 
secured  by  judgment,  the  lien  was  lost  nearly  five  years 
before  action  was  brought. 

Where  there  is  an  award  under  an  absolute  decree  of 
the  Orphans*  Court,  a  payment  in  conformity  with  the  de- 
cree protects  the  executor  and  also  the  distributees, 
although  no  refunding  bond  is  given  by  the  latter. 

A  creditor  who  obtains  judgment  some  six  years  after 
the  distribution  has  no  right  to  have  the  assets  of  the  es- 
tate which  have  been  distributed  applied  to  his  judgment. 

The  jurisdiction  of  the  Orphans'  G>urt  is  exclusive  to 
ascertain  the  amount  of  a  decedent's  property  and  to 
make  distribution  among  those  entitled,  and  its  decrees 
are  conclusive  until  reversed  on  appeal  or  opened  by  it. 

An  allegation  of  want  of  actual  notice  of  the  settlement 
of  an  account  or  of  a  decree  of  distribution  is  unavailing 
where  it  appears  that  notice  has  been  given  by  publication 
as  required  by  the  Act  of  Assembly,  and  a  decree  founded 
upon  such  notice  is  not  ex  parte  nor  made  null  by  the 
omission  to  exact  a  refunding  bond  from  the  distributees. 

Appeal  of  Joseph  C.  Ferguson,  assignee  of  the 
Shackamaxon  Bank  for  the  benefit  of  creditors, 
from  the  decree  of  the  Common  Pleas  No.  2, 
of  Philadelphia  County,  sustaining  demurrer  «to 
his  bill  to  subject  the  property  to  liability  to  a 
judgment  obtained  against  a  decedent  after  the 
same  had  been  awarded  to  a  distributee  by 
decree  of  the  Orphans'  Court. 
The  following  is  a  copy  of  the  bill : — 
"Joseph  C.  Ferguson  brings  this  his  bill  of  com- 
plaint against  Benjamin  H.  Yard  and  Mary  £. 
Yard  and  the  Guarantee  Trust  and  Safe  Deposit 


Company  and  Alma  H.  Murphy,  and  thereupon 
your  orator  avers : — 

**I.  He  is  the  surviving  assignee  of  the  Shacka- 
maxon Bank  under  an  assignment  made  for  the 
benefit  of  the  creditors  of  the  bank  in  the  month 
of  May,  1885. 

**II.  On  the  30th  January,  1886,  your  orator 
and  his  then  co-assignee  brought  an  action  in 
this  Court,  December  Term,  1885,  No.  703, 
against  the  defendants,  Mary  £.  Yard  and  her 
husband  Benjamin  H.  Yard,  executors  of  the 
will  of  one  Charles  S.  Murphy.  In  this  action 
a  judgment  was  recovered  by  the  plaintiffs  on 
th^  5th  of  October,  1891,  in  the  Supreme 
Court  of  this  State  upon  appeal  and  certiorari. 

"III.  This  action  was  brought  upon  a  bond 
given  by  said  Murphy  for  the  faithful  perform- 
ance of  duty  by  one  Huggard.  The  bond  was 
dated  May  i ,  1873,  and  the  breach  was  unknown 
saving  to  the  parties  to  a  fraud  upon  the  bank 
until  the  assignment  of  the  bank  above  men- 
tioned.    The  amount  recovered  was  I5000. 

**IV.  Charles  S.  Murphy  (who  was  a  surety) 
died  June  8,  1876.  His  will  was  proved  before 
the  register  of  Philadelphia.  The  defendant, 
Mary  £.  Murphy,  settled  an  account  as  execu- 
trix of  this  will  in  the  Orphans'  Court  of  Phila- 
delphia, and  the  personal  estate  was  awarded  to 
her  as  the  legatee  by  a  decree  absolute  Novem- 
ber 8, 1879.  The  amount  thus  awarded  consisted 
of  securities  and  cash  of  the  value  of  1537,809.- 
II. 

"V.  In  1883  the  said  defendant,  then  bearing 
the  name  Mary  E.  Murphy,  being  ,  about  to 
marry  with  the  defendant  Benjamin  H.  Yard, 
joined  with  him  in  conveying  by  three  several 
indentures  all  her  real  and  personal  property  to 
the  defendants,  the  Guarantee  Trust  and  Safe 
Deposit  Company,  in  trust  as  to  the  personal 
property  for  herself,  the  said  Mary,  for  life,  re- 
mainder to  Alma  H.  Murphy,  her  daughter,  for 
life,  remainder  to  the  children,  issue  of  the  said 
daughter,  and  if  there  is  no  issue,  to  the  persons 
entitled  to  the  estate  of  the  daughter  under  the 
intestate  laws,  with  power  to  the  trustee  to 
change  the  investments.  The  trusts  as  to  the 
real  estate  were  the  customary  trusts  in  a  mar- 
riage settlement. 

**VI.  By  one  of  these  deeds,  dated  November 
6,  1883,  personal  property  to  the  value  of  |i8,- 
000  was  thus  conveyed.  By  other  deeds  of  the 
same  date  real  property  of  great  value  was  con- 
veyed on  similar  trusts.  In  one  there  is  a  power 
of  revocation  given  to  the  said  M.  E.  Murphy, 
and  in  the  other  a  power  to  sell  is  given  the  trus- 
tee. The  value  of  the  personal  property  thus 
conveyed  far  exceeds  the  amount  recovered 
against  the  defendants  by  the  judgment  above 
recited  as  executors  of  Charles  S.  Murphy,  and 
inasmuch  as  the  defendant,  Mary  E.,  had  re- 
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ceived  assets  which  were  and  are  liable,  and 
more  than  sufficient  to  pay  this  debt  and  the 
costs  of  the  suit,  the  conveyance  by  her  to  the 
Guarantee  Trust  and  Safe  Deposit  Company  was 
a  legal  fraud  on  your  orator  as  a  creditor  of 
Charles  S.  Murphy,  the  testator.  The  settlement 
on  Alma  H.  Murphy  and  her  issue  was  volun- 
tary. At  no  time  did  Mary  E.  Yard  give  a  re- 
funding bond,  as  required  by  the  Act  of  As- 
sembly. 

'*V1I.  Inasmuch  as  the  legal  title  to  the 
assets  has  been,  as  your  orator  is  advised,  trans- 
ferred to  the  Guarantee  Trust  and  Safe  Deposit 
Company,  and  as  the  securities  have  all  been 
changed  your  orator  is  advised  and  avers  that  he 
requires  the  aid  of  a  Court  of  equity  to  compel 
an  application  of  so  much  of  the  prop)erty  re- 
ceived from  the  said  Mary  E.  Murphy,  now 
Mary  E.  Yard,  by  the  said  Guarantee  Trust 
and  Safe  Deposit  Company  to  the  payment  of 
the  debt  due  by  her  testator,  Charles  S.  Murphy, 
and  to  the  costs  of  the  action. 

"VIII.  Your  orator  therefore  requires  the  de- 
fendants, as  directed  by  the  memorandum 
agreement,  to  answer  specifically : — 

"I.  Whether  in  an  action  on  a  bond  of  Charles 
S.~~Mttrphy,  deceased,  your  orator  recovered  a 
judgment  for  I5000  and  costs  in  the  Supreme 
Court  upon  a  writ  of  error  to  the  judgment  of 
this  Court  in  the  action  brought  in  December 
Term,  1885,  No.  703. 

**2.  Whether  Mary  E.  Yard,  then  being  Mary 
E.  Murphy,  and  the  executrix  and  legatee  of 
Charles  S.  Murphy,  did,  on  the  8th  of  Novem- 
ber, 1879,  obtain  a  final  decree  of  the  Orphans* 
Court  for  the  City  and  County  of  Philadelphia, 
awarding  the  balance  in  her  hafids  as  executor 
on  the  final  settlement  of  her  account  as  execu 
trix  of  the  said  Charles  S.  Murphy  to  herself  as 
the  widow  and  sole  legatee  of  the  said  Charles  S. 
Murphy. 

'*3.  Whether  the  assets  thus  awarded  and  re- 
ceived or  retained  did  not  consist  of  cash  and 
personal  securities  of  the  value  of  137,809.11. 
If  the  value  was  different,  what  was  the  value 
of  the  said  securities. 

"4.  Whether  the  said  Mary  E.  Yard,  then 
being  Mary  E.  Murphy,  did  not  join  in  three 
deeds  conveying  her  real  and  personal  estate,  or 
the  bulk  of  said  estates,  to  the  Guarantee  Trust 
and  Safe  Deposit  Company  in  trust  for  herself 
upon  her  intended  marriage  with  Benjamin  H. 
Yard,  the  defendant. 

"5.  Whether  by  the  said  conveyance  of  the 
personal  estate  the  trustsdeclared  of  the  property 
so  conveyed  were  as  stated  in  the  bill,  and,  if 
not,  in  what  respect  do  they  differ  from  that 
statement,  and  what  were  the  trusts  that  were 
declared. 

"6.  Whether  the  property  thus  conveyed  con- 


sisted in  whole  or  in  part  of  property  derived  by 
her  under  the  said  adjudication  either  specifically, 
or  was  the  proceeds  of  property  so  derived,  or 
was  purchased  with  said  proceeds. 

"7.  Whether  the  said  Mary  at  the  time  of 
conveying  the  property  awarded  by  the  said  de- 
cree, or  at  any  time,  entered  into  any  and  what 
bond  for  refunding  the  property  awarded  her  in 
case  debts  of  the  testator  should  be  made  to 
appear. 

**8.  What  was  the  age  of  Alma  H.  Murphy  it 
November,  1883,  and  what  value  or  considera- 
tion was  given  by  her  for  the  settlement  on  her 
in  the  deed  of  that  date  mentioned  in  the  bill 

*'And  that  the  defendant  may  answer  the 
premises,  and  especially  the  specific  interrogat- 
ories above  mentioned  as  required  by  the  mem- 
orandum annexed,  and  that  your  orator  maybe 
declared  to  be  entitled  to  be  paid  the  debt,  in- 
terest and  costs  of  the  judgment  recovered  by 
him  out  of  the  assets  of  the  said  Charles  S. 
Murphy. 

*«2.  That  the  funds  held  by  the  Guarantee 
Trust  and  Safe  Deposit  Company  under  the  in- 
dentures above  recited,  and  which  were  received 
from  the  said  Mary  E.  Murphy  may  be  declared 
applicable  to  pay  the  said  debt,  interest  and 
costs. 

'*3.  That  the  said  trust  company  be  directed 
to  sell  so  much  thereof  as  may  be  required  for 
this  purpose  and  apply  the  proceeds  to  the  pay- 
ment of  the  said  debt,  interest  and  costs. 

*'4.  And  that  your  orator  may  have  such  fur- 
ther and  other  relief  as  to  your  honorable  Court 
shall  seem  meet. 

"5.  And  that  process  may  issue  to  compel  Ac 
defendants  to  appear  and  answer  the  premises." 

Defendants  demurred  to  the  whole  bill  for  the 
following  reasons : — 

Firs^,  Because  Benjamin  H.  Yard  is  improp- 
erly joined  as  a  party  to  said  suit,  inasmuch  as 
he  is  not  interested  in  any  way  in  this  litigation, 
nor  is  any  relief  sought  as  against  him. 

Second.  Because  said  bill  is  drawn  in  direct 
violation  of  section  17  and  39  in  the  equity  rules. 

Third.  Because  it  does  not  appear  that  judg- 
ment has  been  recovered  against  any  of  the  de- 
fendants individually,  and,  therefore,  plaintiff 
has  no  standing  to  ask  that  he  be  decreed  to  have 
a  lien  upon  the  property  referred  to  in  the  bill 

Fourth.  Because  it  does  not  appear  that  the 
judgment  recovered  against  said  Mary  E.  Yard, 
as  executrix,  cannot  be  paid  out  of  the  undis- 
tributed assets  of  the  estate  of  said  Charles  S» 
Murphy,  deceased. 

Fifth.  Because  there  is  no  averment  that  any 
of  the  assets  conveyed  to  the  Guarantee  Trutf 
and  Safe  Deposit  Company  were,  or  ever  had 
been,  assets  of  the  estate  of  Charles  S.  MaIpby^ 
deceased. 
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Sixth.  Because  the  real  estate  conveyed  to 
said  Guarantee  Trust  and  Safe  Deposit  Com- 
pany,, even  if,  at  one  time,  it  had  been  part  of 
the  assets  of  the  estate  of  Charles  S.  Murphy, 
deceased,  was  at  the  time  it  was  conveyed,  and 
is  now,  freed  and  discharged  from  all  claims 
upon  the  part  of  said  Shackamaxon  Bank,  or  on 
the  part  of  plaintiff  as  its  assignee. 

Seventh,  Because  the  personal  estate  conveyed 
to  said  Guarantee  Trust  and  Safe  Deposit  Com- 
pany, even  if,  at  one  time,  it  had  been  part  of 
the  assets  of  the  estate  of  Charles  S.  Murphy, 
deceased,  was  at  the  time  it  was  conveyed,  and 
is  now,  freed  and  discharged  from  all  claims 
upon  the  part  of  said  Shackamaxon  Bank,  or  on 
the  part  of  plaintiff  as  its  assignee. 

Eighth,  Because  a  distributee  who  has  person- 
ally received  assets  under  an  absolute  decree  of 
the  Orphans'  Court  is  not  required  to  repay  the 
same  because  of  a  judgment  recovered  against 
the  estate  of  the  decedent. 

Ninth,  Because  no  refunding  bond  is  required 
on  a  decree  absolute  on  a  distribution  by  the 
Orphan^  Court. 

The  Court,  Pennypacker,  J.,  after  argu- 
ment on  bill  and  demurrer,  entered  the  follow- 
ing decree  : — 

**And  now,  January  8,  1894,  this  cause  came 
on  to  be  heard  at  this  term,  and  was  argued  by 
counsel,  and  the  Court  being  of  opinion  that 
under  section  24  of  the  Act  of  24th  February, 
1834,  all  claim  of  plaintiff  against  the  real  estate 
of  said  Charles  S.  Murphy,  deceased,  has  been 
lost  by  lapse  of  time ;  and  that  the  distribution 
actually  made  of  the  personal  estate  of  said  de- 
cedent, under  and  by  virtue  of  the  absolute 
decree  of  the  Orphans'  Court,  dated  November 
8,  1879,  which  said  decree  to  this  day  stands 
unappealed  from  and  unreversed,  protects  the 
personal  property  now  in  the  hands  of  the  Guar- 
antee Trust  and  Safe  Deposit  Company,  as  trus- 
tee, no  part  whereof  ever  belonged  to  said  de- 
cedent, from  any  claim  thereon  by  plaintiff  in 
this  proceeding.  It  is  ordered  and  decreed  that 
the  demurrer  be  sustained,  and  that  plain tiff^s 
bill  be  and  the  same  is  hereby  dismissed  at  his 
costs." 

Plaintiff  thereupon  appealed,  assigning  for 
error : — 

1.  Because  the  Court  erred  in  sustaining  the 
demurrer. 

2.  Because  the  Court  erred  in  deciding  that 
the  decree  of  the  Orphans*  Court,  awarding  per- 
sonal property  to  a  legatee  without  exacting  a 
refunding  bond,  discharged  that  property  in  the 
hands  of  the  legatee,  or  of  volunteers  under  him, 
from  liability  to  a  creditor  in  the  situation  of  this 
creditor  at  the  time  of  the  distribution. 

3.  Because  the  Court  erred  in  declaring  that 
the  property  sought  to  be  subjected  to  liability 


to  debts  was  at  no  time  the  property  of  the  de- 
cedent. 

4.  Because  the  Court  ought  to  have  overruled 
the  demurrer. 

5.  Because  the  Court  should  have  decreed 
that  the  property  in  the  hands  of  the  Guarantee 
Company,  whether  belonging  to  Murphy  in  his 
lifetime,  or  being  the  proceeds  of  such  property 
while  owned  by  Mrs.  Murphy,  or  by  the  trustee 
for  her,  were  liable  for  the  debts  of  the  testator 
due  the  appellant. 

Richard  C.  McMurtrie^  for  appellant. 

A  decree  awarding  a  fund  to  a  distributee  is 
not  res  judicata  as  to  a  creditor  who  subse- 
quently obtains  judgment  against  the  decedent. 
Such  decrees  are  of  necessity  ex  parte ^  the  per- 
sons in  interest  being  unknown  service  of  pro- 
cess is  impossible.  See  opinion  of  Nelson,  J., 
in 

Williams  v.  Gibbes,  17  How.  (U.  S.)  254. 

The  creditor  has  his  right  to  sue  (Hammett's 
Estate,  83  Pa.  392),  and  if  such  a  decree  were 
res  judicata,  the  creditor  would  have  his  consti- 
tutional right  of  suit  yet  within  a  year  from  the 
date  of  the  contract,  and  while  the  creditor  may 
be  kept  quiet  by  the  payment  of  interest,  volun- 
tary distributees  may  secure  the  whole  fund  and 
set  creditors  at  defiance. 

A  proceeding  to  settle  an  executor's  account 
is  not  in  rem,  nor  does  an  order  to  sell  carry  any , 
other  title  than  that  of  decedent. 

Braman's  Appeal,  89  Pa.  78. 

There  can  be  no  res  judicata  except  as  to 
parties  to  the  record. 

Williams  v.  Gibbes,  17  How.  256. 
David  V,  Frowd,  i  My.  &  K.  200. 

Until  1832  distribution  was  made  under  the 
direction  of  the  Court  and  all  known  claims 
were  retained  by  the  executor,  and  others  secured 
by  a  refunding  bond. 

See  Act  1794.     3  Sm.  Laws,  143. 

This  has  not  been  changed  by  subsequent  leg- 
islation. Sec.  19,  of  Act  of  1832,  P.  L.  194, 
simply  authorizes  the  appointment  of  auditors 
to  apportion  the  assets  among  creditors  of  an 
insolvent.  This  excludes  creditors  from  divi- 
dends after  failure  to  appear  on  twelve  months' 
notice.  Section  34  of  same  Act  (P.  L,  200) 
authorizes  auditors  to  ascertain  the  debts  on  ap- 
plication to  sell  real  estate.  Section  i  of  Act  of 
1835  authorizes  a  reference  to  auditors  of  ac- 
counts when  excepted  to  if  requested.  This, 
however,  does  not  apply  to  Philadelphia  County. 
All  these  Acts  refer  to  insolvent  estates. 

In  1840  the  Court  was  authorized  to  appoint 
auditors  to  make  distribution  in  such  cases  on 
behalf  of  creditors  or  heirs  or  other  persons  in- 
terested. There  is  nothing  in  this  Act  to  war- 
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rant  the  inference  that  distributees  were  thus  ex- 
empt from  giving  refunding  bonds.  The  Acts 
of  1842  and  1843  impose  the  duty  of  giving  re- 
funding bonds  upon  all  who  take  a  legatee's  share, 
as  a  creditor  by  attachment  or  execution,  and  it 
is  absurd  to  say  that  a  creditor  who  takes  the 
share  of  a  legatee  must  give  bond  while  the  leg- 
atee can  take  without  giving  bond. 

It  is  impossible  to  assSert  such  an  intention,  or 
such  an  effect,  except  by  paying  no  attention  to 
the  statute  which  changed  the  jurisdiction  only 
in  respect  of  the  suitors,  leaving  it  in  both  in- 
stances to  be  exercised  in  the  same  way,  and 
leaving  in  full  force  the  forty-first  section  of  the 
Act  of  1834,  P.  D.,  553,  section  222,  providing 
that  before  any  one  shall  receive  his  share  in  dis- 
tribution, he  shall  give  security  to  refund  if  any 
debt  or  demand  shall  afterwards  be  recovered 
against  the  estate. 

The  remark  in  the  opinion  filed  in  Shaeffer's 
Appeal,  119  Pa.  640,  that  refunding  bonds  were 
not  required  was  an  unnecessary  dictum,  the  case 
did  not  call  for  it. 

A  legatee  must  refund  to  a  creditor  or  another 
legatee,  and  though  the  executor  cannot  compel 
this,  the  creditor  or  legatee  can,  but  in  equity 
only. 

Noell  V.  Robinson,  2  Ventres,  358. 
Hodges  V.  Waddington,  2  Vent.  360. 
Anon,  I  Vern.  162. 

This  is  the  common  law  rule  and  has  never 
been  changed  by  statute. 

It  is  only  necessary  to  refer  to  the  American 
cases,  as  there  can  be  no  dispute  about  the  equity 
rule. 

Davis  V,  Newman,  2  Robb.  Va.  664. 

Gallego  9.  Atty.  General,  3  Leigh,  450. 

McLure  v,  Aslcew,  5  Richard,  162. 

Walker  t/.  Hill,  17  Mass.  384-5. 

Alexander  v.  Fox,  2  Jones  £q.  106. 

Stuart  V.  Kissam,  2  Barb.  493. 

Tripp  V.  Talberd,  I  Hill,  Ch.  142. 

McMuUen  v.  Brown,  2  Id.  457. 

Lupton  V.  Lnpton,  2  Johns.,  Ch.  614-26-27  (see  the 

note). 
Demere  v,  Scranton,  8  Geo.  43. 
Stephenson  v,  Axson,  i  Bailey  Eq.  274. 
McKinzey  v.  Smith,  2  Murphy,  ^f.  C.  92. 

Alexander  Simpson,  Jr.  (^Arthur  W.  Mor- 
ton with  him),  for  appellee. 

The  decedent  having  died  more  than  five 
years  prior  to  the  beginning  of  the  suit,  the  real 
estate  was  not  subject  to  any  lien. 

Act  of  Feb.  24,  1834,  sec.  24. 
Kerper  v,  Hoch,  i   Watts,  9. 
Oliver's  Appeal,  loi  Pa.  299. 

The  cash  and  securities  awarded  to  the  legatee 
by  decree  of  Court  are  not  subject  to  such  lien 
because — 

I.  They  were  awarded  to  her  by  an  absolute 


decree  of  the  Court  which  has  exclusive  jurisdic- 
tion. 

Hammett's  App.,  8j  Pa.  392. 

ShindePs  App.,  57  Id  45. 

Lex's  Appeal,  97  Id.  289. 

Otterson  v.  Gal  agher,  88  Id.  357. 

App  V.  Dreisbech,  2  Rawle,  305. 

Priestley's  App.,  127  Pa  420. 

Act  March  29,  1832,  sec.  2. 

Report  of  Comrors.  on  Civil  Code,  at  page  64. 

Miller  v.  Hulme,  126  Pa.  277. 

Canon  v,  McFarland,  2  Rawle,  119. 

Edgar  v.  Shields,  i  Grant,  361. 

Montgomery's  App.,  92  Pa.  206. 

2.  The  statute  of  limitations  is  also  a  bar. 

Montgomery's  App.,  92  Pa.  206. 
Act  of  Oct.  13,  1840. 
Act  June  30,  1885. 
Ashhurst's  Appeal.  60  Pa.  290. 
Neely's  App^,  85  Id.  387. 

3.  The  Orphans'  Court  alone  has  jurisdiction. 

Kettera*s  Estate,  17  Pa  422. 
Welting  V.  Nissley,  6  Id.  142. 
Whiteside ».  Whiteside,  20  Id.  473. 
Ashford  v.  Ewing,  25  Id.  213.  • 

Mussleman's  App.,  65  Id.  480. 

In  England  a  creditor  can  in  equity  compeU 
distributee  to  refund,  but  the  jurisdiction  of  our 
Orphans'  Court  is  governed  by  Acts  of  Assembly,  * 
and  no  refunding  bond  is  required  where  the 
fund  is  distributed  under  an  absolute  deaee  of 
the  Orphans'  Court. 

This  question  of  the  right  to  compel  a  distri- 
butee to  refund  has  twice  been  decided  against 
such  claim. 

Carson  z/.  McFarland,  2  Rawle,  119. 
Hoban's  App.,  102  Pa.  405. 

That  no  refunding  bond  is  required  in  soch 
cases  has  been  many  times  decided  by  the  vari- 
ous Orphans*  Courts. 

Moorhead's  Estate,  i  Chest  Co.  Rep.  435. 
Woodward's  Estate,  2  Id.  9. 
Gunkel's  Estate,  6  lane.  L.  Rev.  217. 
AJtinger's  EsUte,  18  Phila.  666. 
Clark's  Estate,  I  Kulp,  32. 
Barlet's  Estate,  3  id.  242. 

An  examination  of  all  the  Acts  will  dcarij 
show  that  in  such  a  case  no  refunding  bond  is 
necessary. 

The  property  upon  which  the  bill  seeks  to  ob- 
tain a  lien  has  been  conveyed  for  a  valuable  con- 
sideration, and  this  will  prevail  against  creditofs. 
Frank's  Appeal,  59  Pa.  190. 

The  bill  is  defective  because  drawn  in  direct 
violation  of  sections  17  and  39  of  the  equity 
rules. 

November  12,  1894.  McCollum,  J.  White 
the  bill  in  this  case  was  prepared  and  filed  for 
the  purpose  of  having  the  real  andpersonal  p(0- 
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perty  which  Mrs.  Yard  conveyed  to  the  Guaran- 
tee Trust  and  Safe  Deposit  Company  declared 
applicable  to  a  judgment  recovered  against  her 
as  executrix  of  the  estate  of  Charles  S.  Murphy, 
deceased,  there  was  no  averment  in  it  that  any 
portion  of  such  property  formerly  belonged  to 
his  estate,  or  was  derived  direcdy  or  indirectly 
from  it  or  from  the  proceeds  of  it.  The  com- 
plainant did  not  even  allege  that  he  was  informed 
and  believed  and  expected  to  be  able  to  prove 
that  the  property  thus  sought  to  be  charged  with 
the  judgment  constituted  legal  or  equitable  as- 
sets of  the  estate  in  the  hands  of  the  executrix 
or  her  trustee  under  the  conveyances  mentioned 
in  the  bill.  As  the  whole  purpose  of  the  pro- 
ceeding was  to  apply  to  the  judgment  against 
Murphy's  estate  the  property  which  the  Guaraix- 
tee  Trust  and  Safe  Deposit  Company  held  for 
Mrs.  Yard  and  her  daughter  under  deeds  from  the 
former,  it  was  of  the  first  importance  that  it 
should  appear  on  the  face  of  the  bill  that  the 
property  sought  to  be  so  applied  vt^s^  prima  facie 
at  least,  an  asset  of  the  estate  and  liable  for  its 
debts.  The  learned  Judge  of  the  Court  below 
was  therefore  fully  justified  in  saying  in  sub- 
stance as  he  did  in  the  decree  dismissing  the  bill, 
that  there  was  nothing  on  this  record  showing 
that  the  trust  property  ever  belonged  to  Mur- 
phy's estate.  He  was  also  clearly  right  in  his 
conclusion  that  under  section  24  of  the  Act  of 
February  24,  1834,  the  claim  of  plaintiff  against 
the  real  estate  of  Charles  Murphy,  deceased, 
was  lost  by  lapse  of  time.  Murphy  died  on  the 
8th  of  June,  1876,  and  the  suit  in  which  the 
judgment  was  obtained  was  commenced  on  the 
30th  of  January,  1886.  As  the  claim  was  not 
founded  upon  or  secured  by  a  mortgage  or  judg- 
ment the  lien  of  it  was  lost  nearly  five  years 
before  suit  was  brought  for  the  recovery  of  it : 
Bindley's  Appeal,  69  Pa.  297,  and  Oliver's  Ap- 
peal, loi  Id.  299.  The  Act  referred  to  and  the 
cases  cited  relate  to  debts  not  secured  by  mort- 
gage or  judgment,  and  to  the  lien  of  such  debts 
on  the  real  estate  of  a  decedent. 

Assuming  what  was  not  alleged  in  the  bill,  to 
wit,  that  all  or  part  of  the  fund  held  by  the 
Guarantee  Company  in  trust  as  aforesaid,  repre- 
sented cash  and  securities  which  Mrs.  Yard  re- 
ceived as  distributee  under  the  will  of  Charles 
S.  Murphy,  deceased,  was  it  an  asset  of  his 
wtate  and  applicable  to  the  judgment  in  ques- 
tion ?  The  cash  and  securities  mentioned  were 
awarded  to  her  by  an  absolute  decree  of  the  Or 
phans'  Court  more  than  six  years  before  suit  was 
brought  upon  the  claim  and  more  than  twelve 
years  before  this  bill  was  filed.  This  decree  re- 
mains unreversed,  it  has  never  been  directly  as- 
sailed, and  it  cannot  be  successfully  attacked 
collaterally.  An  executor  or  administrator  who 
makes  payments  in  conformity  with  such  a  de- 


cree is  unquestionably  protected  by  it:  Stew- 
art's Appeal,  86  Pa.  149,  and  Charlton's  Ap- 
peal, 88  Pa.  476.  But  it  is  contended  that  the 
decree  affords  no  protection  to  the  distributee 
because  a  refunding  bond  was  not  required  by 
it.  We  cannot  assent  to  this  proposition.  A 
voluntary  payment  by  an  administrator  to  a  dis- 
tributee  cannot  be  recovered  back  in  the  absence 
of  fraud  or  an  agreement  to  refund  in  case  it 
should  prove  to  be  an  over-payment  or  it  should 
be  needed  to  satisfy  after  discovered  claims 
against  the  estate ;  and  further,  the  statute  of 
limitations  runs  against  the  payment  from  the 
time  it  was  made :  Montgomery's  Appeal,  92 
Pa.  202,  and  Miller  v.  Hulme,  Exr.,  126  Id.  277, 
That  a  distributee  who  receives  money  from  an 
administrator  under  and  in  pursuance  of  an 
absolute  decree  of  the  Orphans'  Court  is  in  a 
worse  position  than  one  who  receives  it  without 
the  sanction  of  such  a  decree  is  a  proposition 
which  has  neither  reason  nor  authority  to  sup- 
port it.  Nothing  is  better  settled  than  that  the 
Orphans'  Court  has  exclusive  jurisdiction  to  as- 
certain the  amount  of  a  decedent's  property 
and  to  order  its  distribution  among  those  en- 
titled to  it :  Whiteside  v.  Whiteside,  20  Pa.  473. 
Its  decrees  until  reversed  on  appeal  or  opened 
by  the  tribunal  in  which  they  were  entered  are 
oonclusive:  Lex's  Appeal,  97  Pa.  289.  An 
allegation  of  want  of  actual  notice  of  the  settle- 
ment of  the  account  of  an  administrator,  or  of 
the  decree  of  distribution,  is  unavailing  where  it 
appears  that  the  notice  provided  by  the  Act  of 
Assembly  has  been  given.  App  v,  Dreisbach,  2 
Rawle,  305;  Priestley's  Appeal,  127  Pa.  420. 
At  all  events  such  allegation  will  not  be  consid- 
ered in  a  collateral  attack  upon  the  decree.  We 
think  it  is  clear  from  the  Acts  relating  to  distri- 
bution and  from  the  decisions  under  them  that 
the  absolute  decree  of  the  Orphans'  Court 
founded  upon  the  notice  prescribed  by  the  stat- 
ute is  not  made  null  by  the  omission  to  exact  a 
refunding  bond.  In  Schaeffer's  Appeal,  119  Pa. 
640,  Clark,  J.,  in  referring  to  distribution  un- 
der the  Act  of  13th  April,  1840,  said  :  **In  this 
form  of  distribution,  notice  to  creditors  being 
provided  for,  refunding  bonds  are  not  required." 
It  is  true  that  in  that  case  this  question  was  not 
squarely  raised,  inasmuchas  refunding  bonds  had 
been  given,  but  it  is  also  true  that  the  statement 
was  in  accord  with  the  construction  placed  on  the 
Act  in  Scott  on  the  Intestate  Law,  p.  431,  and 
with  the  decision  of  this  Court  in  Hoban's  Ap- 
peal, 102  Pa.  405.  In  view  of  the  principles 
stated  and  the  cases  cited  we  concur  in  the  con- 
clusion reached  by  the  learned  Court  below  and 
approve  the  reasons  assigned  for  it  in  the 
decree.  This  renders  it  unnecessary  to  consider 
other  objections  to  the  bill  which  are  in  their 
nature  technical.     We  may  add  that  in  the  con 
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sideration  of  the  case  we  have  received  material 
assistance  from  the  carefully  prepared  and  ex- 
haustive brief  presented  by  the  learned  counsel 
for  the  appellee. 

The  specifications  of  error  are  overruled. 

Decree  affirmed  and  appeal  dismissed  at  the 
costs  of  the  appellant.  w.  m.  s.,  jr. 


Oct.,  '94, 109 


Pullerton'8  Appeal 


Oaobcr  3, 1894. 


Judgments-Priority  of  lien — Distribution, 

F.,  a  jadgment  creditor  of  one  R.  McC,  as  for  his  part 
of  a  transaction  satisfied  of  record  his  judgments;  the 
transaction  failing  of  completion  his  satisfaction  was  on 
rule  taken,  stricken  off.  C.  McC.  entered  judgment 
against  the  same  defendant  pending  the  disposition  of  the 
mle  to  strike  oflf  satis&ction.  Execution  was  had  against 
R.  McC/s  refldty  upon  a  judgment  junior  to  F.*8  but  sen- 
ior to  McC.'s,  and  in  distributing  tiie  fund  the  sheriff  ap- 
plied it  first  to  the  satis&ction  of  F.*s  judgments,  the  fund 
not  being  sufiicient  to  cover  F.'s  judgments  and  cer- 
tain judgments  entered  before  F.*s  judgments  were  satisfied 
but  junior  thereto. 

Held,  that  as  F.*s  judgments  were  entided  to  precedence 
over  all  the  judgments  except  C.'s;  C.  had  no  equity 
against  any  judgment  except  that  of  F.,  and  C.'s  only 
claim  would  be  in  case  he  was  prevented  from  sharing 
in  the  fund  by  reason  of  the  appropriation  to  F.'s  judg- 
ments. 

Appeal  of  John  Fullerton,  administrator  of 
William  Fullerton,  deceased,  from  the  judgment 
and  decree  of  the  Court  of  Common  Pleas  of 
Westmoreland  County,  dismissing  exceptions  to 
and  confirming  the  report  of  an  auditor  ap- 
pointed to  determine  exceptions  to  the  schedule 
of  distribution  of  the  sheriff  of  a  fund  arising 
from  the  sale  of  real  estate  of  Robert  McCune, 
defendant,  in  a  judgment  wherein  John  McCune 
was  plaintiff. 

The  facts  of  the  case  seem  to  be  sufficiently 
set  forth  in  the  opinion  of  the  Supreme  Court. 

John  Lattay  for  appellant. 

The  entry  of  satisfaction  of  Fullerton's  judg- 
ments did  not  postpone  his  right  to  participate 
in  this  fund. 

The  other  judgment  creditors  were  not 
harmed. 

Nor  were  they  entitled  to  notice  of  the  rule  to 
strike  off  the  satisfactions. 

Harner's  Appeal,  94  Pa.  489. 

Denna  C.  Ogden  {S.  A,  Kline  and  A. 
Richer  with  him),  for  appellees. 

November  12,  1894.  Wiluams,  J.  Fuller- 
ton,  the  appellant,  was  the  holder  in  April,  1889, 
of  three  judgments  against  the  defendant  which 
were  at  that  time  the  only  liens  upon  the  real 


estate  sold  by  the  sheriff  in  this  case.  After- 
wards and  before  the  thirteenth  day  of  Mardi, 
1893,  five  other  judgments  were  entered  against 
the  same  defendant  amounting  together  to  about 
eighteen  hundred  dollars.  The  judgment  of 
John  McCune  on  which  the  real  estate  was  soW 
was  one  of  these.  On  the  thirteenth  day  of 
March,  1893,  as  part  of  an  arrangement  for  the 
sale  of  the  real  estate  to  Baker,  the  appellant 
made  an  entry  of  satisfaction  on  the  record  of 
each  of  his  judgments.  The  arrangement  for  the 
sale  was  not  consummated  and  nothing  was  paid 
to  Fullerton  on  his  judgments.  He  afterwards 
obtained  a  rule  on  the  defendant  to  show  cause 
why  the  entry  of  satisfaction  should  not  be 
stricken  off,  and  on  the  fourth  day  of  November, 
1893,  the  rule  was  made  absolute,  with  a  provi- 
so ''that  the  rights  of  other  lien  creditors  should 
not  be  impaired."  Pending  this  rule  Charles 
McCune,  a  son  of  the  defendant,  entered  a 
judgment  against  his  father  for  two  hundred  and 
sixty-eight  dollars.  The  sale  by  the  sheriff  took 
place  on  the  i8th  of  November,  1893,  and  real- 
ized seven  hundred  and  thirty  dollajs.  This  is 
the  fund  for  distribution. 

The  general  rule  is  that  liens  are  entitled  to 
payment  in  the  order  of  their  priority,  but  it  is 
alleged  that  this  rule  has  been  modified  in  this 
case  by  the  erroneous  entry  of  satisfaction  by 
Fullerton  on  his  judgments. 

We  are  to  inquire  therefore  into  the  effect  of 
that  entry  and  the  order  of  the  Court  by  which 
it  was  stricken  off,  upon  the  rights  of  the  holden 
of  junior  judgments,  and  upon  the  rights  of 
Charles  McCune,  whose  judgment  was  entered 
after  the  entry  of  satisfaction  and  before  the  or- 
der  of  the  Court  striking  it  off.  It  should  be 
borne  in  mind  that  distribution  requires  an  ad- 
justment of  the  equities  between  the  claimants 
and  must  be  made  "according  to  law  and 
equity"  :  Tindle*s  Appeal,  77  Pa.  201;  Landell's 
Appeal,  105  Pa.  152.  A  prior  lien  will  be  post- 
poned to  a  junior  when  this  is  necessary  to  do  jus- 
tice to  the  holder  of  the  junior  lien,  otherwise 
the  order  of  priority  will  be  followed.  The  five 
lien  creditors  whose  judgments  were  entered 
while  the  judgments  of  the  appellant  were  stand- 
ing in  full  force,  and  before  the  entry  of  satis- 
faction was  made  upon  them,  have  not  been  mis- 
led by  the  appellant's  mistake  in  entering  satis- 
faction upon  them.  They  have  not  suggested 
any  reason  for  supposing  that  they  have  been 
prejudiced  in  any  manner  by  his  act  or  by  the 
order  of  the  Court  relieving  him  from  it.  They 
show  no  intervening  rights  acquired  while  the 
judgments  appeared  on  the  record  to  be  satisfied. 
They  have  therefore  no  equity  to  set  up  again^ 
the  appellant  that  ought  in  good  conscience  to 
deprive  him  of  the  benefit  of  the  correction  of 
his  mistake  in  making  the  entry  of  satisfiMrtion 
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in  advance  of  payment.  His  judgments  were  in 
fiill  life  when  theirs  were  obtained,  and  when 
the  sheriff's  sale  was  made,  and  we  can  see  no 
reason  why  he  is  not  entitled  to  the  benefit  of 
his  priority  of  lien. 

The  case  of  Charles  McCune  stands  on  some- 
what different  ground.  His  judgment  was  en- 
tered  pending  the  rule  to  strike  off  the  entry  of 
satisfaction,  and  if  it  should  appear  that  he  was 
misled  by  the  entry,  and  had  advanced  money 
or  given  credit  to  the  defendant  upon  the  state 
of  die  record,  then  an  equitable  right  to  priority 
over  the  satisfied  judgment  might  be  asserted. 
But  if  the  existence  of  such  a  right  be  shown  it 
could  not  affect  the  intermediate  judgments. 
They  were  in  full  force,  and  Charles  McCune 
had  notice  by  the  record  of  their  priority,  and 
amount,  when  his  own  judgment  was  entered. 
He  cannot  be  paid  out  of  the  fund  until  these 
judgments  are  first  satisfied.  How  then  can  his 
equitable  right  against  Fullerton  be  enforced  ? 
It  cannot  be  unless  the  fund  is  large  enough  to 
pay  the  judgments  that  have  priority  over  him ; 
and  in  that  case  as  Fullerton  is  entitled  to  prior- 
ity over  these  intermediate  judgments,  the  fund 
must  be  distributed  to  the  liens  in  their  order  be- 
ginning with  those  of  Fullerton.  But  if  the  fund 
is  large  enough  to  pay  the  intermediate  judg- 
ments and  leave  a  surplus  that  would  have  gone 
to  McCune  if  Fullerton's  judgments  had  been 
actually  paid,  as  they  appeared  to  be,  McCune 
may  ask  the  application  of  the  surplus  to  his  lien 
as  against  Fullerton. 

Let  us  suppose  for  purposes  of  illustration  that 
the  fund  was  two  thousand  dollars,  and  the  liens 
were  twenty-two  hundred,  divided  as  follows : 
Fullerton,  three  hundred  dollars ;  intermediate 
liens,  sixteen  hundred  dollars;  McCune,  three 
hundred  dollars.  The  order  of  appropriation, 
following  the  order  of  the  liens  would  give  Ful- 
lerton three  hundred  dollars,  the  intermediate 
judgments  sixteen  hundred,  leaving  one  hundred 
dollars  only  for  McCune.  But  as  between  Mc- 
Cune and  Fullerton,  the  former,  if  his  equitable 
right  of  priority  be  established,  is  entitled  to  take 
from  the  latter  so  much  of  the  money  awarded 
to  him  as  may  be  necessary  to  pay  the  balance 
of  his  judgment.  The  result  would  be  that  two 
hundred  dollars  of  the  money  appropriated  to 
Fullerton  would  be  transferred  to  McCune  and 
his  judgments  would  be  paid  in  full,  and  that  but 
one  hundred  dollars  would  remain  applicable  to 
FuUerton's  judgments.  If  we  suppose  the  fund 
to  be  sixteen  hundred  dollars  or  less,  this  would 
all  be  required  to  pay  the  intermediate  judgments 
of  which  McCune  had  notice,  and  he  would 
have  no  claim  on  the  fund ;  while  Fullerton  hav- 
ing priority  over  these  creditors  would  have  a 
Tight  as  against  them  to  the  benefit  of  his  posi- 
tion as  the  holder  of  the  first  liens,  and  the 


money  so  awarded  to  him  would  not  be  affected 
by  McCune's  equity. 

The  decree  of  the  Court  below  is  reversed, 
and  the  record  remitted  that  distribution  may 
be  made  in  accordance  with  this  opinion.  The 
costs  to  be  paid  by  the  appellees. 

w.   D.   N. 


Oct.  *94,  i6. 


October  22,  1894. 
Wilson  V.  Black. 


Partnership — Assets — Articles  of  Agreement, 

Where  articles  of  partnership  provide  that  on  a  dis- 
solution certain  personal  property  shall  become  the  prop- 
erty of  the  party  of  the  first  part ;  and  that  the  interest  of 
the  party  of  the  second  part  shall  be  ascertained  by  taking 
the  gross  receipts  of  a  certain  department  of  the  partner- 
ship business  for  the  twelve  months  prior  to  dissolution, 
the  property  specified  does  not,  on  dissolution,  become 
partnership  assets  for  the  purpose  of  settlement,  and  the 
case  is  not  changed  by  the  fact  that  more  than  twelve 
months  before  dissolution,  the  partners  sold  the  depart- 
ment whose  receipts  were  to  determine  the  interest  of  the 
party  of  the  second  part. 

Appeal  of  Samuel  W.  Black,  defendant,  from 
the  decree  of  the  Common  Pleas  No.  2,  of  Alle- 
gheny County,  in  a  suit  in  equity  brought  by  H. 
C.  Wilson. 

The  bill  in  this  case  was  filed  to  settle  accounts 
between  two  partners.  After  answer  filed,  the 
case  was  referred  to  R.  B.  Petty,  Esq.,  as  master, 
before  whom  the  facts  appeared  as  follows: — 

S.  W.  Black  and  H.  C.  Wilson,  on  July  i, 
1889,  entered  into  a  partnership  for  the  carrying 
on  of  a  real  estate  business  in  the  city  of  Pitts- 
burgh, which  had  previously  been  conducted  by 
Black,  under  the  name  of  Samuel  W.  Black  & 
Co.,  which  name  was  retained  by  the  firm.  The 
agreement  provided  that  the  partnership  should 
continue  until  dissolved  at  the  request  of  either 
party ;  that  Black's  interest  should  be  two-thirds 
and  that  of  Wilson  one-third ;  that  Black  con- 
tributed all  unexecuted  orders  in  his  hands,  in- 
eluding  his  rent-collection  business,  and  also  all 
maps,  plans,  papers,  office  furniture,  and  buggy 
used  by  him  in  the  business ;  that  Wilson  should 
pay  to  Black  eight  thousand  dollare  with  interest 
for  his  one-third  of  the  partnership,  this  not  to 
be  a  personal  liability,  but  to  be  paid  out  of  his 
share  of  the  profits ;  that  each  party  should  re- 
ceive a  salary,  to  be  considered  part  of  the  ex- 
penses of  the  office.  Black's  salary  to  be  three 
thousand  dollars,  and  Wilson's  salary  two  thou- 
sand dollars ;  that  in  the  event  of  a  dissolution, 
all  personal  property,  books,  papers,  maps,  plans, 
and  unexecuted  orders  of  firm  should  become 
property  of  Black,  for  the  purpose  of  enabling 
him  to  continue  the  business,  previously  done  by 
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the  partnership,  in  his  own  name  and  for  his  own 
benefit ;  in  the  event  of  a  dissolution,  the  value 
of  the  interest  of  Wilson  at  that  time  to  be  ascer- 
tained as  follows,  to  wit :  **  The  interest  is  con- 
sidered as  valued  at  |8,ooo,  based  on  annual  gross 
receipts  from  the  rent-collecting  department  of 
^8,000.  At  the  time  of  dissolution,  therefore, 
the  said  interest  shall  be  valued  by  the  gross  re- 
ceipts from  said  department  for  the  twelve 
months  previous  to  the  dissolution.  If  the 
gross  receipts,  therefore,  are  greater  than  eight 
thousand  dollars  for  that  period,  the  valuation 
of  the  second  party's  interest  is  to  be  increased 
accordingly ;  if  the  gross  receipts  therefrom  are 
less  than  eight  thousand  dollars  for  that  period, 
the  valuation  is  to  be  decreased  accordingly. 
When  the  valuation  is  ascertained  in  the  fore- 
going manner,  then  from  said  valuation  is  to  be 
deducted  the  amount  still  owing  by  Wilson  on 
account  of  his  interest  and  the  balance,  if  any, 
paid  to  him." 

After  the  partnership  had  lasted  about  six 
months  the  partners  sold  the  rent-collecting  de- 
partment of  their  business,  with  the  good-will 
thereof,  to  the  firm  of  Black  &  Baird,  for  the 
sum  of  1 20,000,  and  bound  themselves  not  to 
engage  in  the  renting  business  for  five  years.  The 
proceeds  of  this  sale  were  treated  as  profits,  and 
divided  by  Black  and  Wilson  according  to  their 
interests  in  the  firm.  The  parties  continued  the 
business  of  buying  and  selling  real  estate  until 
August  31, 1 89 1,  when  the  plaintiff  withdrew  and 
opened  an  office  of  his  own  for  the  purpose  of 
carrying  on  the  same  character  of  business  in  his 
own  name.  The  defendant  continued  in  busi- 
ness as  Samuel  W.  Black  &  Co.  The  plaintiff 
claimed  before  the  master  one-third  part  of  the 
value  of  the  assets  of  the  firm  at  the  time  of  the 
dissolution,  which  consisted  of  the  books,  plans, 
office  furniture,  etc.,  the  lease  of  the  office  build- 
ing on  Fourth  avenue,  and  two  other  leases,  the 
bills  receivable,  and  the  good- will. 

The  master  sustained  the  claim,  but  held  that 
the  good  will  was  of  no  value.  He  valued  the 
books,  papers,  plans,  etc.,  at  I700,  and  the  lease- 
holds at  11,500 ;  and  as  to  the  bills  receivable, 
that  the  defendant  had  already  paid  1 105. 89  in 
excess  of  their  value,  and  was  entitled  to  credit 
for  that  amount.  He  accordingly  made  a  decree 
in  favor  of  the  plaintiff  for  I698.  Both  sides  filed 
exceptions,  which,  after  argument,  were  dismiss- 
ed by  the  Court,  and  a  decree  entered  for  the 
amount  found  by  the  master,  and  that  defendant 
pay  the  costs. 

The  defendant  took  this  appeal,  and  filed,  in- 
Ur  alia,  the  following  assignments  of  error : 

I.  The  Court  erred  in  not  sustaining  the  de- 
fendant's third  exception  to  the  master's  report, 
as  follows :  "3.  The  master  erred  in  finding 
that  the  plaintiff  had  a  one- third  interest,  and 


should  be  paid  their  fair  value  for  the  other  assets 
of  the  partnership,  to  wit,  books,  papers,  maps, 
plans,  office  furniture,  etc." 

2.  The  Court  erred  in  its  decree  that  the  de- 
fendant pay  to  the  plaintiff  the  sum  of  $698, 
and  pay  the  costs. 

James  C,  Doty^  (with  him  P,  C.  Knox,  Jama 
H,  Reed  and  Edwin   W,  Smith,')  for  appellant 

A,  M,  Brown,  {John  D.  Brown  with  him,) 
for  appellee. 

November  5, 1894.  Sterrett,  C.  J.  One  of 
the  items  constituting  "  the  sum  of  ^2,094.11," 
found  by  the  learned  master  **as  the  net  value  of 
the  firm  assets  received  by  the  defendant,"  is  seven 
hundred  dollars  for  books,  papers,  maps,  plans, 
office  furniture,  etc.,  mentioned  in  the  first  spec- 
ification of  error.  We  are  unable  to  see  how, 
upon  a  proper  construction  of  the  co-partnership 
agreement  of  July  i,  1889,  these  articles  can  be 
regarded  as  firm  assets.  As  to  them,  the  agree- 
ment provides  thus :  **  In  the  event  of  the  disso- 
lution of  the  firm,  from  any  cause,  all  the  personal 
property,  books,  papers,  maps,  plans  and  unex- 
ecuted orders,  belonging  to  or  in  the  possession 
of  such  partnership,  shall  become  the  property 
of  the  said  first  party,  for  the  purpose  of  enabling 
said  first  party  to  continue  the  business,  previous- 
ly done  by  said  partnership,  in  his  own  nanieand 
for  his  own  benefit."  In  the  next  succeeding 
clause  of  said  agreement,  provision  is  made  for 
ascertaining  the  second  party's  interest  in  the 
partnership,  in  the  event  of  a  dissolution  thereof, 
by  taking  as  a  basis  **the  gross  receipts  from" 
the  rent-collecting  «* department  for  the  twelve 
months  previous  to  dissolution,"  etc.,  as  therein 
specified.  When  the  firm  business  had  been  pros- 
ecuted for  about  six  months,  both  partners  united 
in  effecting  a  sale  of  their  rent-collecting  depart- 
ment for  |2o,ooo ;  which  sum  they  treated  as 
profits  and  divided  according  to  their  respective 
interests  in  the  firm,  plaintiff  receiving  one-third 
and  defendant  the  ressdue.  They  thenceforth 
confined  their  efforts  to  buying  and  selling  real 
estate.  While  the  effect  of  disposing  of  the  rent- 
collecting  department  of  their  business  vras  to 
render  inop'erative  the  provision  aforesaid  for  as- 
certaining plaintiffs  interest  in  the  firm,  it  did 
not  in  any  manner  interfere  with  defendant's 
right  to  the  books,  papers,  maps,  plans,  etc., 
which,  under  the  clause  above  quoted,  were  to 
become  his  "property"  "in  the  event  of  a  dis- 
solution of  the  firm,  from  any  cause."  That 
provision  was  not  altered  or  annulled  by  the  sale 
aforesaid.  It  was  never  contemplated  that  d^ 
fendant  should  account  for  the  value  of  the  books, 
papers,  maps,  plans,  etc.,  specified  in  the  clause 
referred  to.  Those  articles  were  to  be  used  in  the 
prosecution  of  the  firm's  business  until  a  dissohi- 
tion  took  place ;  and  thereupon  they  reverted  to 
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defendant,  for  the  purpose  of  enabling  him  ' '  to 
continue  the  business  ...  in  his  own  name  and 
for  his  own  benefit."  We  are  therefore  of  opin- 
ion that  there  was  error  in  treating  said  articles, 
valued  by  the  master  at  1 700,  as  partnership  as- 
sets; and  the  decree  should  be  modified  accord- 
ingly. As  to  the  other  items  of  assets,  we  are 
not  prepared  to  say  there  was  any  error.  We  are 
also  of  opinion  that  defendant  should  not  be  re- 
quired to  pay  more  than  two-thirds  of  the  costs. 
The  proceedings  appear  to  have  been  necessary 
to  the  settlement  of  matters  in  dispute  between 
the  parties  respectively,  and  each  should  there- 
fore bear  his  proportionate  share  of  the  costs, 
etc. 

Decree  reversed,  and  it  is  now  adjudged  and 
decreed  that,  in  lieu  of  the  sum  specified  in  said 
decree,  the  defendant  pay  to  the  plainti£f  the  sum 
of  four  hundred  and  sixty«four  dollars  and  sixty- 
seven  cents  (^464.67),  with  interest  from  Sep- 
tember 16,  1893;  21^^  i^  ^s  further  ordered  that 
the  costs,  including  the  master's  fee,  (f  200), 
stenographer's  bill,  (^125),  and  costs  of  this  ap- 
peal, be  paid,  one-third  by  plaintiff,  and  remain- 
ing two-^irds  by  the  defendant.  h.  b. 


Jttly,  '94,  58.  May  21,  1894. 

Patterson  et  al.,  v.  Graham  et  al. 

Trespass —  Cutting  timber —  Contract — Rescis- 
sion of — Assertion  of  right  within  reasonable 
time. 

In  a  contract  for  the  sale  of  timber  where  the  parties 
intend  a  severance  and  no  time  is  fixed  within  which  the 
timber  is  to  be  removed,  the  law  implies  that  the  vendee 
is  to  remove  it  within  a  reasonable  time,  and  if,  after  no- 
tice from  the  vendor,  the  vendee  neglects,  for  an  unrea- 
sonable time,  to  remove  the  timber,  he  loses  his  right  un- 
der the  contract. 

What  is  a  reasonable  time  for  the  exercise  of  a  right  to 
cut  timber,  after  notice,  depends  upon  circumstances, 
such  as  quantity  of  timber,  character  of  it,  facilities  for 
manufacturing  and  marketing  it. 

Boultsv.  Mitchell,  15  Pa.  371,  distinguished. 

Where  an  interval  of  eleven  years  elapses  between 
ceasing  to  cut  and  remove  timber,  and  a  return  to  prose- 
cute the  work,  it  must  be  concluded  that  the  grantee  had 
relinquished  his  rights  under  the  contract,  and  he  became 
a  tresspasser  when  he  entered  upon  the  land  for  the  pur- 
pose of  removing  the  timber. 

Appeal  of  R.  H.  Patterson  et  aL,  plaintiffs, 
from  the  judgment  of  the  Common  Pleas  of  Ju- 
niata County,  in  an  action  of  trespass  against  G. 
M.  Graham  et  cU. 

The  facts  of  this  case  are  fully  stated  in  the 
opinion  of  the  Court,  infra. 


Atkinson^  {Pennell  with  him),  for  appellant. 

There  being  no  time  limited  in  the  agreement, 
within  which  the  timber  was  to  have  been  re- 
moved,  Graham  was  bound  to  remove  it  within 
a  reasonable  time,  as  the  agreement  to  sell  the 
timber  contemplates  that  it  shall  be  taken  off  by 
the  purchaser.  When  an  agreement  to  do  a 
thing  is  made  and  no  time  is  fixed  for  its  per- 
formance, the  law  annexes  a  reasonable  time. 

19  Am.  &  Eng.  Ency.  of  Law,  1090,  &  note. 

2  Parsons  on  Contracts,  535,  sec.  8,  and  660,  sec.  2. 

Saltonstall  v.  Little,  90  Pa.  425. 

Andrew  v.  Wade,  4  Central  Rep.,  689. 

Boults#/a/.  V.  Mitchell,  15  Pa.  371. 

Andrew  v.  Wade,  4  Cent.  Rep.  689. 

Hillard  on  Sales,  (3rd  Edition)  Chapter  XL,  sec.  2, 

page  217. 
Shepler  v.  Scott,  85  Pft.  329. 
Wagenseller  v.  Simmers,  97  Id.  465. 
Nunan  v,  Bourquin,  7  Phila.  239. 

What  is  a  reasonable  time  is  a  question  of  law 
for  the  Court  when  the  facts  are  undisputed.  In 
this  case  there  is  no  dispute  about  the  facts. 

Muney  Sch.  Dist  v,  Com'th,  84  Id.  471. 
Hockman  v,  Shimp,  109  Id.  20. 
19  Am.  &  Eng.  Ency.  of  Law,  64. 

Notice  does  not  change  the  ordinary  rule  of 
law  that  reasonable  time  is  allowed  in  all  con- 
tracts where  no  time  is  fixed. 

2  Parsons  on  Contracts,  671. 

/.  Howard  Neefy,  {£.  F,  Junkin  with  him), 
for  appellees. 

A  sale  of  standing  timber  not  to  be  immedi- 
ately cut  and  removed  b  an  interest  in  the  land 
itself  and  can  only  be  created  by  writing,  be- 
cause it  is  within  the  Statute  of  Frauds.  A  con- 
tract for  standing  timber  to  be  taken  off  at  dis- 
cretion as  to  time  is  an  interest  in  land,  and  is 
within  the  Statute  of  Frauds  and  must  be  in  writ- 
ing. 

Pattison's  Appeal,  61  Pa.  294. 
McClintock's  Appeal,  71  Id.  365. 
Huff  V,  McCauley,  53  Id.  206. 

A  recorded  paper  title  to  land  cannot  be  lost 
by  abandonment  nor  by  non-user ;  nothing  less 
than  an  adverse  possession  hostile  to  the  paper 
title  for  twenty-one  years  can  impair  or  over- 
throw the  prima  facies  of  ownership. 

Putman  v.  Tyler,  117  Pa.  570. 

The  purchase  of  the  timber  growing  upon 
land  without  limitation  as  to  time  of  removal 
does  not  differ  from  the  purchase  of  the  soil  it- 
self, except  in  this,  that  the  fee  or  ultimate  re- 
version is  in  the  vendor  and  as  it  would  be 
unreasonable  for  the  owner  of  the  timber  to 
hold  his  right  indefinitely,  the  reasonable  rule 
has  been  adopted  that  the  vendor  shall  have 
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the  right  to  quicken  the  vendee  by  requiring  him 
to  remove  the  timber  in  a  reasonable  time. 

Boiilts  V,  Mitchell,  15  Pa.  371. 

Shiffer  v.  Broadhead,  126  Id.  260. 

Dexter  v,  Lathrop,  136  Id.  565. 

Here  no  notice  to  remove  was  ever  given  by 
the  appellants  and  the  appellees  could  remove 
the  timber  as  they  wished  until  quickened  by  the 
peremptory  order  of  the  appellants  to  close  the 
business  in  a  reasonable  time. 

October  i,  1894.  Dsak,  J.  The  plaintiffs 
sued  defendants  in  trespass  for  cutting  timber  on 
their  land.  The  land,  in  quantity  about  750 
acres,  some  years  before  was  owned  by  Ellen  V. 
Patterson,  who  devised  it  to  her  husband,  John 
Patterson,  for  his  own  and  their  children's  use, 
during  his  life,  with  power  to  him  of  testament- 
ary disposition.  At  the  death  of  testatrix  in 
1865,  he  took  possession  under  the  will.  On 
the  3rd  of  August,  1872,  for  himself,  and  as 
trustee  for  his  children,  he  made  an  agreement 
with  G.  M.  Graham,  one  of  defendants,  to  sell 
to  him  all  the  white  oak  and  pine  timber  on  the 
land ;  Graham  agreed  to  pay  therefor  the  sum  of 
^3,000,  in  three  equal  annual  payments,  com- 
mencing on  ist  of  April,  1873.  It  was  further 
agreed,  that  if  there  was  built  within  eight  miles 
of  the  land,  a  railroad  station,  before  Graham 
commenced  sawing,  or  during  the  time  he  was 
sawing,  then  he  was  to  pay  fifty  per  cent,  addi- 
tional to  the  contract  price,  either  for  the  whole 
or  that  portion  delivered  to  the  station ;  Graham 
to  have  all  needful  privileges  on  the  land  for 
successful  operations  in  the  lumber  business.  It 
was  further  stipulated  that  the  contract  was  not 
to  prevent  Patterson  from  selling  the  land,  sub- 
ject to  Graham's  rights.  No  time  was  fixed  for 
the  removal  of  the  timber.  Graham  paid  the 
fhll  amount  of  the  purchase  money  on  and  be- 
fore March  i,  1876.  About  the  fall  of  1878,  he 
put  up  a  saw-mill  on  the  land,  and  commenced 
cutting  the  timber,  and  continued  until  the  spring 
of  1 88 1,  when,  having  manufactured  about  all 
the  saw  timber,  he  moved  his  mill  away  and 
ceased  operations.  In  1886,  John  Patterson 
died,  and  by  his  will  and  sundry  conveyances  by 
and  among  his  children,  the  tiUe  to  the  land  be- 
came vested  in  these  plaintiffs.  In  the  summer 
of  1892,  about  twenty  years  after  the  agreement 
was  made,  and  eleven  years  after  he  had  stopped 
cutting  and  had  taken  away  his  mill,  G.  M.  Gra- 
ham, with  his  son  Joseph,  again  put  their  mill 
on  the  land,  and  cut  and  manufactured  about 
350,000  feet  of  oak  and  pine.  For  this,  the 
plaintiffs  brought  suit.  They  claimed,  that  un- 
der the  agreement  and  evidence,  there  was  a 
sale  of  the  timber  with  a  reasonable  time  for  re- 
moval; that  after  abandoning  the  land  in  1881, 
defendants'  right  to  cut  and    remove  timber 


ceased  within  a  reasonable  time ;  that  eleven  yean 
was  not  an  assertion  of  right  within  a  reasonable 
time,  and  this  was  a  question  for  the  Cooit  to 
decide.  The  defendants  contended  that  the 
rule,  that  where  there  is  a  grant  of  the  land,  f^ 
serving  timber,  the  grantor  must  remove  the 
timber  within  a  reasonable  time,  upon  notice, 
does  not  apply  where  there  is  an  absolute  sale  of 
the  timber  without  limit  as  to  time.  That  is 
case  of  such  absolute  sale,  the  right  to  remove  ii 
indefinite  as  to  time. 

The  Court  submitted  the  evidence  to  the  jmy, 
instructing  them,  that  if  they  found  that  Graham 
had  not  abandoned  the  land  when  he  removed 
his  mill,  but  nevertheless  on  his  return,  had  cot 
and  removed  oak  and  pine  timber,  not  of  suffi- 
cient size  for  sawing  in  1872,  when  the  agre^ 
ment  was  made,  plaintiffs  were  entitled  to  re- 
cover the  value  of  this  timber,  but  were  not  en- 
titled to  recover  for  that  which  was  sawn  timber 
in  1872.  And  further,  tW  it  was  the  duty  of 
Patterson  to  notify  Graham  to  remove  the  tim- 
ber within  a  reasonable  time  if  he  desired  to 
terminate  his  right,  and  as  no  such  notice  had 
been  given,  Graham  had  a  right  to  re-enter  and 
cut  such  timber  as  was  fit  for  sawing  at  the  date 
of  the  agreement  in  1872.  The  verdict  was  for 
plaintiff  for  f  157.32.  As  plaintiffs'  evidence 
tended  to  show  the  timber  was  worth  from  %%  to 
|4  per  thousand  stumpage,  the  jury  evidentij 
found  that  only  a  small  part  of  that  taken,  was 
of  a  growth  which  had  become  large  enough  for 
sawing  after  the  agreement  was  made  in  187a. 

From  the  judgment  entered  on  the  verdict, 
the  plaintiffs  appeal,  assigning  for  error  the  in- 
struction of  the  Court  in  the  general  charge  and 
answers  to  points. 

No  time  was  expressly  fixed  in  the  agreement, 
within  which  the  timber  was  to  be  cut  and  re- 
moved. But  the  intention  of  the  parties  may 
be  ascertained  from  other  stipulations  in  die 
agreement  ahd  facts  dehors  the  agreement,  sod 
as  the  situation  of  the  parties,  and  the  circum- 
stances surrounding  them  at  the  time  they  en- 
tered into  it  Patterson  was  a  fiarmer,  Graham 
was  a  lumber  manufacturer  and  dealer  in  lumber. 
No  provision  is  made  as  to  payment  of  taxes  by 
the  purchaser  on  any  interest  in  the  land ;  pro- 
vision is  made  for  increased  price,  should  a  rail- 
road station  be  built  within  eight  miles  of  the 
land,  either  before  Graham  commenced  sawing, 
or  before  he  had  finished.  Patterson  grants 
privileges  on  his  land  to  Graham  necessary  to 
carrying  on  the  lumber  manufacturing  business. 
It  is  very  clear,  that  Patterson  sold  and  Graham 
bought,  with  the  intention  on  part  of  both,  that 
the  timber  was  to  be  manufactured  into  lumber. 
That  is,  it  was  not  bought  as  land  to  be  heki  in- 
definitely, or  to  be  sold  as  land  when  it  suited 
the  purchaser.  A  purchaser  may  buy  growing 
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timber,  wkh  no  intention  of  manufacturing  it 
into  lumber,  and  hold  it,  just  as  he  might  buy 
and  hold  the  land,  if  he  so  frame  his  contract. 
In  such  case,  he  could  remove  it  when  he  chose, 
and  the  vendor  would  have  no  right  to  quicken 
him  by  notice.  But  here  the  parties  intended, 
not  a  sale  and  purchase  of  the  timber,  to  be  held 
as  land,  but  a  sale  for  purpose  of  manufacture 
within  a  reasonable  time;  not  an  immediate 
severance,  but  not  one  indefinitely  remote ;  and 
this  is  evidenced  by  the  agreement  and  their  sur- 
roundings. That  they  so  understood  it,  is  also 
shown  by  their  subsequent  conduct.  In  about 
five  years,  Graham  moved  hfe  saw-mill  upon  the 
land,  and  commenced  cutting  and  removing  the 
timber;  he  continued  manufacturing  nearly 
three  years,  severing  nearly  all  then  suitable  for 
lumber ;  then  removed  his  mill,  and  for  eleven 
years  did  not  go  back  or  exercise  a  single  act  in- 
dicating any  claim  to  the  timber.  Undoubtedly, 
in  a  contract  for  the  sale  of  timber,  where  the 
parties  intend  a  severance,  and  no  time  is  fixed 
within  which  it  is  to  be  removed,  the  law  implies 
that  the  grantee  will  remove  it  within  a  reason- 
able time.  And  the  grantor  can  quicken  action 
by  notice.  If,  after  such  notice,  the  grantee 
neglects  for  an  unreasonable  time  to  exercise  his 
right,  he  loses  it.  The  question  then,  of  what  is 
a  reasonable  time,  is  not  determined  by  the  will 
of  the  grantor,  or  alone  by  the  fact  of  notice, 
but  by  all  the  circumstances.  The  attention  of 
the  grantee  having  been  directed  to  the  right  and 
claim  of  the  grantor,  the  grantee  is  the  one  to 
move ;  and  if  he  be  indifierent  and  passive  then, 
for  an  unreasonable  time,  the  entire  interest  in 
the  land  revests  in  the  grantor. 

What  is  a  reasonable  time  for  the  exercis^  of 
the  right,  after  notice,  depends  on  circumstances, 
such  as  quantity  of  timber,  character  of  it,  facili- 
ties for  manufacturing  and  marketing  it ;  and  in 
case  of  dispute,  this  becomes  a  question  for  ad- 
judication by  the  Court.  To  this  effect  are 
Boults  tf.  Mitchell,  15  Pa.  371;  Shiffer  v.  Broad- 
head,  1 36  Pa.  260,  and  all  the  authorities.  But 
the  fkcts  of  this  case  are,  in  an  essential  particu- 
lar, different  from  those  in  the  cases  cited.  If, 
after  the  purchase  in  1872,  Graham  had  made 
no  move  to  cut  and  take  away  the  timber,  and 
P&tterson  had  notified  him  to  remove  it,  and 
Graham  had  delayed  in  commencing  work,  or 
had  been  slow  in  finishing  it,  the  question  of 
''reasonable  time"  would  have  become  one  for 
determination,  under  the  authorities,  by  the 
Court,  or  by  the  Court  and  jury  at  the  trial. 

But  no  such  question  arises  here ;  for  there 
will,  not  be  implied  two  reasonable  distinct  times, 
eleven  years  apart.  The  timber  was  sold  to  be 
removed  within  a  reasonable  time ;  between  five 
tnd  six  years  after  the  sale,  and  three  after  the 
last  payment,  Graham  moved  his  mill  upon  the 


land,  and  commenced  manufacturing  and  re- 
moving the  timber ;  he  continued  his  operations 
for  three  years.  Both  parties,  by  their  conduct, 
deemed  this  a  reasonable  time  in  which  to  com- 
mence operations,  as  it  evidently  was.  Then 
Graham,  after  cutting,  apparently,  all  worth  cut- 
ting under  his  purchase,  stopped,  took  away  his 
mill,  and  nothing  is  heard  of  any  claim  by  him 
for  eleven  years.  In  the  meantime,  there  has 
grown  into  merchantable  lumber,  trees,  which 
were  valueless  when  he  made  his  contract ;  these, 
with  others  that  he  had  neglected  to  fell  in  his 
first  operation,  he  cuts  and  removes,  claiming 
the  right  to  do  so  under  his  contract  made  twenty 
years  before.  At  the  date  of  this  second  entry, 
the  grantor  has  been  in  his  grave  for  several 
years ;  the  land  has  passed  to  his  children  and 
their  grantees.  This  second  entry  of  Graham, 
under  the  undisputed  facts,  was  clearly  a  tres- 
pass. Within  a  reasonable  time,  in  1878,  he 
entered  upon  the  land,  and  exercised  the  right 
granted  him  under  the  agreement;  at  the  end  of 
three  years,  by  a  distinct,  unequivocal  act,  stop- 
ping operations  and  removing  his  mill,  he  relin- 
quished to  the  grantor  the  full  possession  of  his 
land ;  and  this  intention  is  emphasized  by  his 
silence  for  eleven  years.  Nothing  less  than  dis- 
tinct notice  to  the  grantor,  when  he  removed  his 
mill,  that  he  intended  to  return  within  a  reason- 
able time  to  remove  timber  still  standing,  could 
have  served  to  weaken  the  significance  of  this 
act,  and  it  is  doubtful  if  that  would  have  been 
sufficient,  in  view  of  his  long  inaction.  But  no 
notice  by  the  grantor  to  him,  after  such  conduct, 
was  required.  He  had  a  right  to  assume  that 
Graham  had  taken  all  the  timber  that  passed  to 
him  as  the  consideration  of  the  contract,  and 
that  he  had  no  further  claim.  After  he  is  through 
with  his  present  operation,  he  has  as  much  right 
to  return,  when  another  eleven  years'  growth 
has  made  more  timber  valuable,  as  to  return  now 
after  an  abandonment  eleven  years  ago. 

We  think,  on  the  undisputed  facts,  the  plain- 
tiffs were  entitled  to  recover  the  value  of  the 
timber  cut.  The  measure  of  damages,  in  view 
of  the  circumstances,  was  correctly  stated  by  the 
Court. 

The  plaintiffs'  second  point  should  have  been 
affirmed  without  qualification,  and  the  assign- 
ment of  error  in  this  particular  is  sustained. 
This,  and  the  opinion  herewith  filed,  necessarily 
disposes  of  the  whole  case.  The  judgment  is 
reversed,  and  a  venire  facias  de  novo  awarded. 

w.  c.  s. 
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May,  '94,  17.  May  29,  1894' 

Citizens'  P.  R.  Co.  v.  East  Harrisburg 
P.  R.  Co. 

/Railways  J  laying  of  rails — Crossing  at  grade 
diagonally — Act  of  Assembly  14th  May, 
1889. 

Both  a  diagonal  and  a  transverse  crossing  are  expressly 
allowed  by  the  i8th  section  of  the  Act  of  1889,  and  there 
is  nothing  therein  contained  which  prohibits  such  a  rea- 
sonable elongation  of  the  connecting  track  as  is  essential 
to  reach  the  opposite  point  of  the  crossing. 

Appeal  of  the  East  Harrisburg  Passenger  Rail- 
way Company,  defendant,  from  the  decree  of 
the  Common  Pleas  of  Dauphin  County,  in  a 
suit  wherein  the  Citizens'  Passenger  Railway 
Company  was  plaintiff. 

The  bill  stated  that  the  Citizens'  Passenger 
Railway  Company  was  a  corporation  created 
under  the  Act  of  Assembly  of  14th  May,  1889, 
and  authorized  to  build  and  operate  by  electric- 
ity a  street  railway  on  and  over  certain  streets  in 
the  City  of  Harrisburg  and  the  Borough  of  Steel- 
ton  ;  that  the  said  borough  had,  on  the  17th  day 
of  March,  1892,  given  it  permission  to  construct 
and  operate  its  railway  on  certain  of  its  streets, 
including  Front  street  from  Adams  to  Trewick ; 
that  it  had  already  built  its  line  of  road  to  Adams 
street  on  the  one  side  of  Front  street  and  to 
Trewick  street  on  the  other  side  of  said  street ; 
that  the  East  Harrisburg  Passenger  Railway 
Company  had  a  double  track  of  railway  running 
along  and  over  said  Front  street,  between  Adams 
street  and  Trewick  street;  that  the  Citizens' 
Passenger  Railway  Company  desired  to  make  a 
diagonal  crossing  of  the  double  line  of  tracks  of 
that  company  for  the  distance  of  240  feet  on 
Front  street,  between  Adams  and  Trewick  streets, 
and  that  it  believed  this  to  be  the  best,  safest, 
most  convenient  and  only  practicable  way  of 
crossing  that  street.  The  prayer  of  the  bill  was 
for  a  decree  to  permit  this  diagonal  crossing  to 
be  made  and  for  an  injunction  to  prevent  the 
East  Harrisburg  Passenger  Railway  Company 
from  interfering  with  the  construction  of  that 
crossing  and  for  general  relief. 

The  answer  of  the  East  Harrisburg  Railway 
Company  averred  that  Front  street  between 
Adams  and  Trewick  streets  belonged  to  the  Mid- 
dletown  and  Harrisburg  Turnpike  Road  Com- 
pany; that  it  was  a  narrow  street  occupied  by 
two  parallel  lines  of  track  of  the  East  Harris- 
burg Railway  Company,  upon  which  nearly  two 
hundred  cars,  propelled  by  electricity,  passed 
daily,  and  that  this  number  of  cars  was  greatly 
increased  on  the  holidays  and  on  special  occa- 
sions; that  it  had  constructed  a  switch  or  cross- 
over on  Front  street,  between  Adams  and  Tre- 


wick streets  to  enable  its  cars  going  from  Hanis- 
burg  to  Steelton  to  pass  from  one  track  to  the 
other  and  thus  retiun  to  Harrisburg;  that  to  ob- 
tain the  right  to  lay  down,  construct  and  oper- 
ate said  line  of  double  track,  and  said  switch  or 
cross-over,  the  East  Harrisburg  Passenger  Rafl- 
way  Company  had  been  compelled  to  pay  the 
Borough  of  Steelton  and  the  Middletown  and 
Harrisburg  Turnpike  Road  Company  the  sum  of 
f  15,000;  that  the  proposed  approach  by  tbe 
Citizens'  Passenger  Railway  Company  to  Froot 
street  upon  both  Adams  and  Trewick  streets  was 
at  such  grades  as  would  make  the  crossing  dan- 
gerous to  the  lives  and  limbs  of  passengers  and 
employ^  of  the  East  Harrisburg  Passenger  Rail- 
way Company,  and  would  interfere  with  the 
safe  and  convenient  operation  of  the  lines  of  tbe 
latter  company ;  that  the  proposed  crossing  was 
not  necessary,  safe  or  practicable  and  that  it  was 
possible  and  practicable  for  the  Citizens'  Passen- 
ger Railway  Company  to  complete  its  line  of 
road  by  other  methods  and  routes. 

The  following  decree  was  entered  by  the 
Court : 

* *[i .  That  the  plaintiff,  the  Citizens*  Passenger 
Railway  Company  be,  and  hereby  is,  authorised 
and  empowered  to  construct  and  operate  at  its 
own  expense  a  single  track  railway  at  grade 
crossing  the  roadway  and  tracks  of  the  East  Har- 
risburg Railway  Company,  defendant,  from  the 
intersection  of  Adams  and  Front  streets  to  the 
intersection  of  Front  and  Trewick  streets  in  the 
Borough  of  Steelton,  in  the  manner  proposed 
and  shown  in  the  plan  filed  in  this  case;  with 
overhead  electrical  trolley  wires  to  be  constructed 
and  arranged  in  the  manner  proposed  and  shown 
in  the  paper  filed  herein  and  marked  <<PIan." 
And  the  defendant,  its  officers  and  agents,  is  en- 
joined from  interfering  with  the  construction  or 
operation  of  said  crossing.] 

'  <  2 .  It  is  further  ordered,  adjudged  and  decreed 
that  said  plaintiff  shall  keep  and  employ  at  its 
own  expense  a  watchman  at  said  crossing  at 
Adams  and  Front  streets,  whose  duty  it  shall  be 
to  guard  said  crossing,  keep  the  rails  and  frogs 
of  the  track  of  both  plaintiff  and  defendant  at 
said  crossing  free  from  obstructions  of  every 
kind,  and  enforce  the  regulations  herein  pre- 
scribed as  to  the  manner  in  which  said  crossing 
is  to  be  operated. 

«*3.  The  cars  of  the  East  Harrisburg  Passenger 
Railway  Company  shall  have  the  right  of  way  at 
said  crossing,  and  all  cars  of  the  Citizens'  P^ 
senger  Railway  Company  shall  come  to  a  fuH 
stop  before  entering  on  Front  street  from  Adams 
street  or  from  Trewick  street ;  and,  #hen  the 
proper  signal  is  given  by  the  watchman  inchaijge, 
shall  proceed  at  a  speed  not  exceeding  four  miles 
an  hour,  without  stopping  to  set  down  or  takenp 
passengers  between  Adams  and  Trewick  street. 
Digitized  by  LjOOQIC 


WEEKLY  NOTES  OF  CASES. 


441 


"[It  is  further  ordered,  adjudged  and  decreed 
that  the  costs  of  this  suit  be  paid  one-half  by  said 
plaintiff  and  the  other  by  said  defendant.]" 

The  defendant  took  this  appeal  and  assigned  as 
error  the  portions  of  the  decree  above  enclosed  in 
brackets. 

Louis  W.  Hall  and  Lyman  D,  Gilbert  (with 
them  Wolfe^  Bailey^  John  H.  Weiss  and 
Francis  Jordan)^  for  appellant. 

"The  time  for  grade  crossings  in  this  State  has 
passed.  They  ought  not  to  be  permitted  except 
in  cases  of  imperious  necessity." 

Pcny  Co.  Extension  Co.  v.  Railroad  Co.,  150  Pa  193. 
Pa.  R.  R.  Co.  V.  Braddock  Electric  Ry.  Co.,  152  Id. 

116. 
P.  &  C.  R.  R.  Co.  V.  S.  W.  Ry.  Pa.  Co.,  77  Id.  173. 
Appeal  of  Cornwall  &  Lebanon  R.  R.  Co.,  125  Id. 

232. 
Commonwealth  v,  Erie  &  North-East  R.  R.  Co.,  27 

Id.  350. 

Priority  in  time  gives  priority  of  right  as  be- 
tween licensees  seeking  to  occupy  the  same 
streets  for  the  same  purpose.  When  two  or  more 
companies  are  authorized  to  lay  tracks  over  a 
particular  route,  the  one  which  first  begins  and 
diligently  prosecutes  the  work  of  construction 
acquires  the  right  of  occupation  on  the  line  oc- 
cupied by  it  to  the  exclusion  of  the  others. 

Booth  on  Street  Railways,  sec.  122,  p.  179. 
Railway  Co.  v.  Railway  Co.,  3  Mont.  199. 
Omnibus  R.  R.  Co.  v,  Baldwin,  57  Cal.  160. 
Indianapolis  Cable  Street  Ry.  Co.  v.  Citizens'  Street 

Ry.  Co.,  127  Ind.  569. 
Pittsburgh  &  Connellsville  R.    R.   Co.   v.  The  S. 

West  Pa.  Ry.  Co.,  77  Pa.  173. 

The  law  of  1889  was  intended  to  prohibit,  and 
does  prohibit  rival  street  car  companies  from  oc- 
cupjring  the  same  street.  The  same  section  of 
the  Act  which  thus  limits  the  power  of  the  second 
company,  previously  confined  such  company  to 
streets  and  highwa>'S  distinctly  named.  They 
were  not  authorized  to  extend  their  tracks  or  in- 
crease their  business  by  occupying  streets  al- 
ready occupied  by  other  companies.  And  there 
was  everything  in  this  case  as  shown  by  the  un- 
denied  facts  in  defendant's  answer,  why  the 
statutory  prohibitions  should  be  enforced  here. 
We  submit  that  the  necessity  for  the  occupation 
of  this  part  of  Front  street  by  the  plaintiff,  is  not 
only  not  apparent  from  existing  facts,  but  that 
the  reason  for  enforcing  the  statutory  prohibi- 
tion is  plain  and  evident.  The  right  to  cross  as 
a  matter  of  right,  simply  because  of  the  words  in 
section  18  of  the  Act  of  1889,  as  argued  by  the 
learned  Judge  of  the  Court  below,  is  not  sound. 
There  should  be  (he  says)  *'an  end  of  contro- 
versy  when  it  arises  between  two  companies, 
both  of  whom  derive  their  existence  from  the 
Act  in  quesdon ;  and  we  are  unable  to  see  how 
the  defendant,  claiming  to  exist  by  virtue  of  the 


Act  of  1889,  ca*^  be  heard  to  say  that  it  is  not 
bound  by  the  provision  of  this  Act." 

A  sufficient  answer  to  this  is  to  quote  from 
the  opinion  of  this  Court  in  the  Braddock  case, 
cited  supra  :  **We  have  no  doubt  that  electric 
railways  are  within  the  purview  of  the  Act  of 
1871."  The  distinction  drawn  by  the  learned 
Judge  between  this  case  and  the  Braddock  case, 
we  submit,  is  not  warranted.  If  this  were  a 
grade  crossing,  properly  so  called  and  in  fact, 
under  the  facts  here,  the  plaintiff  company  should 
not  be  permitted  to  cross  the  tracks  of  the  de- 
fendant company  at  grade,  for  such  crossings  are 
only  permitted  when  justified  by  the  circum- 
stances as  prescribed  by  the  Act.  Then  it  is 
the  duty  of  a  Court  of  equity  to  first  ascertain 
and  define  **the  mode  of  such  crossing  which 
will  inflict  the  least  practical  injury  upon  the 
rights  of  the  company  owning  the  road  intended 
to  be  crossed,**  and  to  avoid  a  grade  crossing 
if  practicable.  Nothing  of  that  kind  was  **as- 
certained  or  defined  ;**  nor  was  any  effort  ma^e 
to  avoid  a  grade  crossing.  While  it  is  not  a 
grade  crossing  alone,  it  is  that  in  its  most  offen- 
sive sense,  coupled  with  a  power  to  lay  a  track 
along  the  turnpike  close  to  and  parallel  with  the 
tracks  of  the  defendant  already  there,  from 
Adams  to  Trewick  street,  a  power  not  only  not 
given,  but  prohibited  by  the  plainest  provisions- 
of  the  statute. 

J.  C,  Durbin  and  C  H,  Bergner^  for  appel- 
lee. 

The  locus  in  quo  is  the  only  place  where  a 
grade  crossing  or  in  fact  any  kind  of  a  crossing 
can  be  effected  in  order  to  connect  and  complete 
ready  for  operation  the  line  of  appellee's  rail- 
way. Without  a  crossing  our  railway  is  doomed , 
and  it  being  admitted  that  the  locus  in  quo  is 
the  only  point  where  such  crossing  can  be  made, 
because  of  the  conformation  of  the  ground,  it 
follows  that  without  a  crossing  at  the  point  ap- 
proved by  the  Court  below  the  rtiilway  line  of 
appellee  will  be  a  failure  and  the  capital  invested 
in  the  enterprise  will  be  lost. 

There  are  only  two  material  questions  in- 
volved in  this  controversy: 

1.  Has  the  Citizens*  Passenger  Railway  Com- 
pany the  right  to  build  its  railway  across  appel- 
lant's railway  tracks  on  Front  street,  Steelton^ 
between  Adams  and  Trewick  street,  so  as  to  con- 
nect its  railway  system  and  to  reach  its  power 
house,  car  shops  and  terminus  by  means  of  a 
diagonal  crossing  ? 

2.  Did  the  Court  err  in  ascertaining  and  de- 
fining by  its  decree  the  mode  of  such  crossing  so 
as  to  inflict  the  least  practical  injury  upon  the 
rights  of  the  company  owning  the  road  which  is^ 
intended  to  be  crossed  ? 

The  eighteenth  section  of  the  Act  of  May  14,. 
1889,  P.  L.  217,  (under  which  Act  both  coni- 
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panies  are  incorporated)  provides  that  "any 
company  incorporated  under  the  provisions  of 
this  Act  shall  have  the  right  in  its  construction 
to  cross  at  grade  diagonally  or  transversely  any 
railroad  operated  by  steam  or  otherwise  now  or 
hereafter  built." 

This  Court  said  in  Pittsburgh  Junction  R.  R. 
Co.'s  Appeal,  122  Pa.  529 :  **The  right  of  a  rail- 
road company  to  corporate  rights  being  estab- 
lished or  admitted,  the  right  to  cross  if  necessary 
or  convenient  in  reaching  its  terminus  is  abso- 
lute." 

Again,  this  Court  has  decided  that  it  was 
proper  to  restrain  by  injunction  a  railroad  from 
preventing  a  railway  from  crossing  it  at  grade. 

Buffalo  Passenger  Ry.  Co.  v.  Dubois  Traction  Co., 
149  Pa.  I. 

It  was  decided  in  the  case  of  Braddock  and 
Turtle  Creek  Ry.  Co.  t?.  Braddock  Ry.  Co.,  49 
Leg.  Intel.  25,  that  one  street  railway  can  cross 
another  diagonally  in  a  case  like  this  where  the 
opposite  streets  to  be  connected  were  165  feet 
apart,  and  that  it  was  not  a  question  of  priority 
of  right. 

Booth's  Street  Railway    Law,   161,  sec.    no  and 
notes. 

The  appellee  could  not  build  an  overhead 
structure,  but  must  keep  upon  the  streets. 

Quaker  City  Road  Co.  and  the  North  Eastern  Co , 
34  Weekly  Notes,  261  and  267. 

If  the  proviso  as  to  infliction  of  injury  is  con- 
strued literally,  either  it  or  the  grant  must  yield 
and  the  rule  is  that  a  proviso  or  exception  con- 
trary to  the  grant  is  void. 

Ensworth  v.  Commonwealth,  52  Pa.  323. 

The  law  must  have  such  a  construction  as  will 
make  it  consistent  and  beneficial  to  the  public. 
Newbold  v.  Mead,  57  Pa.  491. 

The  Act  of  1889  does  not  contemplate  that  a 
crossing  shall  inflict  no  injury  upon  the  com- 
pany crossed.  The  Court  shall  define  by  its  de- 
cree the  mode  that  shall  inflict  the  least  practica- 
ble injury.  This  the  Court  did  and  the  appellant 
ought  not  to  complain. 

October  i,  1894.  Green,  J.  The  master  in 
this  case  found  that  the  proposed  crossing  of  the 
plaintiff"  over  the  tracks  of  the  defendant  was 
practicable  and  safe  and  without  danger,  if  it 
was  properly  constructed  and  was  kept  in  rea- 
sonably good  order.  The  learned  Court  below 
after  having  made  a  visit  to  the  place  of  the 
<:rossing,  and  after  considering  the  testimony  on 
both  sides  upon  this  subject,  concurred  with  the 
master  and  confirmed  his  finding.  There  was 
conflicting  testimony,  the  witnesses  for  the  plain- 
tiff" testifying  there  was  no  danger  and  the  wit- 


nesses for  the  defendant  testifying  to  the  con- 
trary, but  there  was  ample  testimony  to  sustain 
the  finding  of  the  master,  and  we  therefore  treat 
the  finding  of  this  controverted  fact  as  the  ver- 
dict of  a  jury.  Moreover  we  are  satisfied  that 
upon  the  merits  of  the  contention  the  finding 
was  correct. 

We  also  agree  with  the  Court  below  in  find- 
ing  that  the  piece  of  track  proposed  to  be  laid  on 
Front  street  between  Adams  and  Trewick  streets, 
is  not  an  "extension  or  branch  constructed  on 
any  street  or  highway  upon  which  a  track  is  hud, 
or  authorized  under  any  existing  charter,"  and 
is  a  bona  fide  crossing  at  grade  diagonally  or 
transversely,  and  proposed  to  be  built  for  that 
purpose,  under  the  express  authority  of  the  18th 
section  of  the  Act  of  May  14,  1889,  P.  L.  211. 
The  plaintiffs  were  obliged  to  build,  and  did 
build,  their  power  plant  at  Ewington,  under  the 
ordinance  granting  permission  to  use  the  streets. 
In  order  to  reach  this  plant  it  was  necessary  that 
the  plaintiff'  should  build  a  crossing  from  the  end 
of  its  line  at  the  end  of  Adams  street  where  it 
connects  with  Front  street.  Adams  street  ex- 
tended no  farther  in  that  direction  and  the  con- 
nection could  only  be  made  by  traversing  on 
Front  street  the  short  distance  of  220  feet  from 
Adams  street  to  Trewick  street.  The  original 
proposition  of  the  plaintiff*  was  to  make  this  con- 
nection by  a  diagonal  line  extending  across  the 
tracks  of  the  defendant's  road  on  Front  street, 
but  the  Court  below  thought  the  same  par- 
pose  would  be  subserved  with  much  less  incon- 
venience to  the  defendant  by  crossing  the  de- 
fendant's tracks  in  a  curved  line  from  the  end  of 
Adams  street,  and  then  running  along  Front 
street  parallel  with  the  defendant's  tracks  until 
the  connection  at  Trewick  street  was  reached. 
We  see  no  objection  to  this.  It  is  a  crossing  of 
defendant's  tracks,  somewhat  elongated,  it  is 
true,  owing  to  the  physical  condition  of  the 
grade  surface,  but  none  the  less  a  crossing.  We 
cannot  discover  that  it  works  any  harm  to  the 
defendant  to  construct  the  crossing  in  this  way. 
It  certainly  is  far  less  prejudicial  to  the  defend- 
ant, than  would  be  a  long  diagonal  crossing 
track  from  the  foot  of  Adams  street  to  Trewid 
street.  Both  a  diagonal  and  a  transverse  cross- 
ing are  expressly  allowed  by  the  i8th  section  of 
the  Act  of  1889,  and  there  is  nothing  therein 
contained  which  prohibits  such  a  reasonable 
elongation  of  the  connecting  track  as  is  essential 
to  reach  the  opposite  point  of  the  crossing.  The 
decree  made  by  the  Court  below  is  most  ouc- 
fuUy  drawn  with  special  reference  to  the  protec- 
tion of  the  cars  of  the  defendant  company  from 
any  possible  collision.  We  do  not  see  how  it 
could  be  improved  in  this  respect.  If  it  is 
obeyed  any  collision  is  impossible,  and  if  it  is 
not  obeyed  the  remedy  available  to  the  defend- 
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ant  is  short  and  sharp.    We  are  of  opinion  that 
the  assignments  of  error  are  not  sustained  and 
they  are  therefore  dismissed. 
X  Decree  afilrmed  and  appeal  dismissed  at  the 
cost  of  the  appellant. 

w.  c.  s. 


M*y,  *94,  19-  May  29,  1894. 

Commonwealth  v.  Wilkesbarre  &  Scran- 
ton  Railway  Co. 

Taxation  of  corporate  loans — Loan  held  by 
Pennsylvania  corporations — Loan  held  by 
non-residents — Act  of  June  S,  iSpi,  not  un- 
constitutional^Act  of  June  30,  iSSjt  section 
4,  still  in  force — Duties  of  treasurer  of  cor- 
poration. 

So  mach  of  the  indebtedness  of  a  corporation  as  is 
held  in  their  own  right  by  Pennsylvania  corporations,  and 
so  much  as  is  held  by  non-residents  of  this  Common 
wealth,  is  not  taxable. 

The  Act  of  June  8,  1891,  P.  L.  229,  is  not  nnconsti 
(ntional  because  of  defect  in  its  title,  or  for  any  other 
reason. 

The  fourth  section  of  the  Act  of  June  30,  1885,  P.  L. 
194,  was  not  repealed  by  the  Act  of  June  8,  1 89 1,  but  is 
still  in  force  and  unrepealed. 

This  section  makes  it  the  duty  of  the  treasurer  of  a 
corporation  to  assess  and  retain  and  pay  over  to  the  State 
the  tax  imposed  by  the  first  section  of  the  Act  of  June  8, 
1891,  on  so  much  of  its  indebtedness  as  is  held  and 
owned  by  residents  of  Pennsylvania,  and  the  corporation 
is  liable  for  his  failure  to  do  so. 

Appeal  of  the  Wilkesbarre  &  Scranton  Rail 
way  Company,  defendant,  from  the  judgment  of 
the  Common  Pleas  of  Dauphin  County,  in  favor 
of  the  Commonwealth,  plaintiff. 

The  facts  are  stated  in  the  opinion  of  the 
Court  below,  Simonton,  P.  J.,  which  was  as 
follows: — 

"This  is  an  appeal  by  the  corporation  defend- 
ant from  the  settlement  of  an  account  against  it 
by  the  auditor-general  and  State  treasurer  for  tax 
on  loans  for  the  year  1892,  and  it  was  tried  by 
the  Court  without  a  jury  under  the  Act  of  April 
22,  1874. 

"FINDINGS  OF  FACT. 

"I.  Defendant  is  a  corporation  of  and  doing 
business  within  the  State  of  Pennsylvania.  Its 
treasurer,  on  November  15,  1892,  reported  to 
the  auditor-general  that  its  total  indebtedness 
was  1500,000  j  that  f  316,000  of  this  amount 
was  due  to  corporations  of  this  State  and  <sup- 
posed  to  be  held  in  their  own  right;'  f 91,000 
was  due  to  and  held  by  individual  residents  of 
this  State,  or  by  Pennsylvania  corporations  as  | 


trustees;  and  193,000  was  due{to  and  held  by 
persons  whose  residence  could  not  be  ascer- 
tained. 

"2.  Thereupon  the  auditor-general  and  State 
treasurer  settled  an  account  against  defendant  for 
the  four  mills  tax  on  loans  imposed  by  the  Act 
of  June  8,  1891,  section  i,  on  all  of  said  in- 
debtedness except  the  193,000  held  by  persons 
whose  residence  could  not  be  ascertained ;  and 
defendant  appealed  from  said  settlement  to  this 
Court. 

"3.  We  find  from  the  evidence  produced  on 
the  trial  that  of  the  1316,000  reported  to  be 
held  by  corporations  as  above,  |86,ooo  was  held 
and  owned  by  the  Pennsylvania  Company  for 
Insurance  on  Lives  and  Granting  Annuities; 
1130,000  by  the  Fidelity  Insurance,  Trust  and 
Safe  Deposit  Company,  both  corporations  of 
this  State,  and  f  100,000  by  a  citizen  and  resi- 
dent of  New  Jersey ;  and  that  f  10,000  of  the 
$91,000  reported  to  be  owned  and  held  in  this 
State  was  in  fact  owned  by  a  resident  of  Italy, 
and  that  no  tax  was  deducted  by  defendant's 
treasurer  when  the  interest,  which  accrued  on  all 
of  said  indebtedness  during  the  year  1892,  was 
paid. 

'*The  amount  of  defendant's  indebtedness 
held  and  owned  by  Pennsylvania  corporations  in 
their  own  right  is  not  taxable.  See  third  pro- 
viso to  section  21,  Act  of  June  i,  1889  (P.  L. 
430)  ;  neither  are  the  amounts  held  and  owned  by 
a  resident  of  New  Jersey,  or  of  Italy.  This  ex- 
cludes from  taxation  all  of  defendant's  indebted- 
ness, except  the  $81,000  held  and  owned  by 
residents  of  this  State.  Defendant's  treasurer, 
as  we  have  found,  did  not  deduct  the  tax  due 
when  he  paid  the  interest  on  this  indebtedness, 
and  we  must  therefore  decide  whether  defendant 
can  be  required  to  account  to  the  Common- 
wealth for  the  tax  which  its  treasurer  thus  failed 
or  refused  to  collect. 

**One  of  the  objections  filed  with  the  appeal 
is  that  *The  title  of  the  Act  of  June  8,  1891, 
containing  no  expression  of  a  purpose  to  in- 
crease the  rate  of  taxation  for  State  purposes  on 
bonds,  mortgages,  etc.,  nor  to  compel  corpora- 
tions or  their  officers  to  deduct  from  interest  paid 
thereon  four  mills  or  any  other  rate  for  State 
taxation,  the  said  Act,  and  particularly  the  first 
section  thereof,  is  void,  because  in  conflict  with 
section  3  of  Article  III.  of  the  Constitution  of 
Pennsylvania;'  and  it  is  contended  by  defend- 
ant's counsel  in  his  brief,  that  'Nowhere  in  the 
title  nor  in  the  preamble  is  there  any  expression 
of,  or  reference  to,  a  purpose  to  increase  the 
State  tax  on  moneyed  capital ;  and  nowhere, 
either  in  the  title  or  in  the  preamble  or  in  the 
body  of  the  Act  is  there  the  slightest  indication 
of  a  purpose  to  make  corporations  responsible 
for  the  collection  of  any  State  tax  whatever  on 
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bonds  issued  by  them  ;'  and  by  counsel  for  an- 
other corporation,  having  an  appeal  pending  on 
the  same  subject  that  *The  title  to  the  Act  of 
1 89 1  is  clearly  misleading.  It  gives  notice  that 
the  capital  stock  tax  is  to  be  raised  to  five  mills, 
but  no  notice  whatever  that  the  personal  property 
tax  is  to  be  raised  to  four  mills,  and  especially 
no  notice  to  corporations  that,  under  the  provi- 
sions of  the  Act  of  1 885  they  are  to  be  respon- 
sible for  the  four  mills  tax  on  their  bonded  in- 
debtedness.* 

**We  do  not  understand  the  language  and 
effect  of  the  title  to  the  Act  of  1891  to  be  as 
thus  claimed.  The  title  in  full  is  as  follows : 
*An  Act  to  provide  increased  revenues  for  the 
purpose  of  relieving  the  burden  of  local  taxation, 
being  supplementary  to  the  Act  entitled  an  Act 
to  provide  revenue  by  taxation,  approved  June 
7,  1879,  amending  the  ist,  14th,  i6th,  20th, 
2 1  St,  25  th  and  26th  sections  of  an  Act  supple- 
mentary thereto,  which  became  a  law  on  the 
first  day  of  June,  1889,  entitled  *'A  further  sup- 
plement to  an  Act  to  provide  revenue  by  taxa- 
tion, approved  June  7,  1879,"  and  providing  for 
greater  uniformity  of  taxation  by  taxing  all  the 
property  of  corporations,  limited  partnerships 
and  joint  stock  associations  having  capital  stock 
at  the  rate  of  five  mills  on  each  dollar  of  its  ac- 
tual value.' 

"It  will  be  seen  that  this  title  expressly  de- 
clares that  the  Act  amends  the  first  section  of  the 
Act  of  June  i,  1889.  But  it  was  this  first  sec- 
tion which  imposed  the  tax  on  loans  at  the  rate 
of  three  mills  on  the  dollar  on  their  nominal 
value;  therefore,  when  the  title  declared  that 
this  section  was  amended,  it  clearly  gave  notice 
that  the  rate  of  the  tax  on  loans  might  be 
changed  by  the  Act.  We  are  therefore  unable 
to  see  that  the  constitutional  provision  above 
referred  to  has  been  violated. 

**It  is  true  there  is  no  reference  in  the  title  to 
section  4  of  the  Act  of  1885,  which  requires  the 
treasurer  of  the  corporation  to  deduct  the  tax. 
But  the  Act  of  1891  does  not  deal  with  the  sub- 
ject of  the  collection  of  the  tax,  and  therefore 
there  was  no  necessity  for  such  reference.  It 
simply  fixes  the  rate  of  the  tax  on  loans,  leaving 
the  method  for  its  collection  provided  by  the  Act 
of  1885  ^^  ^"^^  force.  This  method  is  that  the 
treasurer  of  the  corporation  is  required  *to  assess 
the  tax  imposed  and  provided  for  State  purposes 
upon  the  nominal  value*  of  all  the  indebtedness 
of  the  corporation,  due  to  and  owned  by  resi- 
dents of  the  State  ;  and  it  is  *his  further  duty  to 
deduct  three  mills  on  every  dollar  of  the  interest 
paid,'  and  'return  the  same  into  the  treasury.' 

**When  the  Act  of  1885  was  passed  the  tax  on 
loans  was  imposed  by  its  first  section.  This  sec- 
tion was  repealed  and  supplied  by  the  first  sec- 
tion of  the  Act  of  1889,  which  continued  the 


tax  at  the  same  rate ;  but  the  fourth  section  of 
the  Act  of  1885  was  left  in  full  force  and  un- 
changed, and  the  tax  imposed  by  the  first  section 
of  the  Act  of  1889  was  collected  under  it  with- 
out question  until  this  first  section  was  repealed 
by  the  first  section  of  the  Act  of  1 891,  which 
changed  the  rate  of  taxation  from  three  mills  to 
four ;  and  if  this  change  had  not  been  made  we 
do  not  think  it  would  have  been  questioned  that 
the  tax  is  still  to  be  collected  under  the  fourth 
section  of  the  Act  of  1885.  But  it  is  now  con- 
tended that  the  fourth  section  of  the  Act  of 
1885  is  repealed  by  this  change  of  rate  ;  or  that 
if  not  repealed,  it  does  not  require  or  authorize 
the  treasurer  of  the  corporation  to  assess,  retain, 
and  pay  over  to  the  State  treasurer  more  than  a 
three  mills  tax. 

"The  section  in  question  is  certainly  not  ex- 
pressly repealed  by  the  Act  of  189 1,  for  it  is  not 
even  referred  to  therein.  And  on  well  under- 
stood principles  it  cannot  be  repealed  by  impli- 
cation unless  the  two  Acts  are  so  inconsistent 
with  each  other  that  they  cannot  stand  together. 
We  fail  to  find  any  such  inconsistency.  The 
subject  of  the  Act  of  1885  is  the  collection  of 
the  tax.  But  the  Act  of  1891  does  not  touch 
this  subject ;  therefore,  as  we  view  it,  it  does  not 
affect  the  former  Act.  It  is  true,  there  is  an  ap- 
parent inconsistency  between  the  tax  rate  of 
four  mills  in  the  Act  of  1891,  and  the  direction 
to  retain  and  pay  to  the  State  treasurer  three 
mills  in  the  Act  of  1885.  But  this  is  rather  a 
discrepancy  between  different  parts  of  a  system 
of  legislation  on  the  general  subject  of  taxation 
of  corporations,  than  a  conflict  between  different 
Acts  on  the  same  specific  subject ;  and  it  is  to 
be  dealt  with  as  a  matter  for  construction  and 
reconciliation,  rather  than  as  a  question  of 
repeal. 

"Passing  to  the  question  of  construction,  it  is 
contended  on  behalf  of  defendant  that  the  Act 
of  1885  does  not  require  or  authorize  its  treas- 
urer to  assess,  or  retain  from  the  interest  paid, 
and  pay  to  the  State  treasurer  a  tax  of  four  mills. 

"We  do  not  see  how  there  can  be  any  serious 
question  with  respect  to  the  assessment.  The 
treasurer  is  required  by  the  Act  'upon  the  pay- 
ment of  any  interest  on  any  scrip,  bond  or  ce^ 
tificate  of  indebtedness  issued  by  said  corpora- 
tion to  residents  of  this  Commonwealth  and  held 
by  them,  to  assess  the  tax  imposed  and  provided 
for  State  purposes  upon  the  nominal  value  of 
each  and  every  said  evidence  of  debt.'  This 
language  is  certainly  comprehensive  and  flexible 
enough  to  apply  to  the  tax  imposed  from  time  to 
time  under  any  existing  law,  and  it  was,  as  we 
have  already  said,  held  to  apply  to  the  tax  im- 
posed by  the  Act  of  1889,  during  all  the  time  it 
was  in  force. 

"The  only  real  difficulty  arises  when  we  come 
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to  the  next  clause  of  the  section,  which  requires 
the  treasurer  to  deduct  the  tax  on  the  payment 
of  interest.  By  the  letter  of  the  section  it  is 
made  'his  further  duty  to  deduct  three  mills  on 
every  dollar  of  the  interest  paid  as  aforesaid, 
and  return  the  same  into  the  State  treasury.* 
But  the  tax  under  the  Act  of  1891  is  four  mills, 
and  it  is  therefore  contended  that  this  cannot  be 
construed  to  require,  or  even  authorize,  the 
treasurer  to  deduct  this  tax. 

"The  question  thus  raised  is  certainly  not  free 
from  doubt,  and  it  would  have  been  well  if  the 
Legislature,  when  it  changed  the  rate  of  the  tax, 
had  made  a  corresponding  change  in  section  4 
of  the  Act  of  1885  ;  or  if  it  had,  when  exacting 
it,  made  its  language  so  general  as  to  apply  to 
any  rate  existing  for  the  time  being. 

**We  are,  however,  unable  to  convince  our- 
selves that  the  Legislature  intended  by  permit- 
ting this  discrepancy  to  occur  either  to  abolish 
altogether  the  mode  of  collecting  the  tax  pro- 
vided in  the  Act  of  1885,  or  to  so  legislate  that 
part  of  the  tax  is  to  be  collected  under  it  and 
another  part  through  the  local  assessors  and  col- 
lectors; we  cannot  doubt  that  its  general  intent 
was  that  the  four  mills  should  be  collected  ynder 
the  Act  of  1885  ;  and  we  think  the  only  ques- 
tion }s  whether  this  intent  can  prevail  over  the 
letter  of  the  Act. 

"When  the  Act  of  1885  was  passed  the  Leg- 
islature undoubtedly  intended  in  section  4  to 
require  the  treasurer  to  deduct  the  tax  imposed 
by  section  i ;  and  three  mills  was  named  simply 
because  that  was  the  rate  at  that  time ;  and  we 
see  no  sufficient  reason  why  we  may  not  under- 
stand the  clause  according  to  its  practical  effect, 
which  was  that  it  required  the  treasurer  to  deduct 
the  tax  imposed  by  law. 

"If  we  do  so  understand  it  we  shall  be  taking 
it  in  the  sense  which  was  put  upon  it  by  judicial 
decision  soon  after  it  was  enacted.  For  it  is  to 
be  noted  that  the  words  are  :  *It  shall  be  his  fur- 
ther duty  to  deduct  three  mills  on  every  dollar  of 
the  interest  paid.'  But  the  tax  imposed  by  the 
first  section  was  'three  mills  on  the  dollar  of  the 
value'  of  the  indebtedness,  or  in  other  words, 
three  mills  per  cent,  on  the  principal,  and  not  on 
the  interest.  Hence,  if  the  words  had  been 
taken  literally,  they  would  not  have  authorized 
the  retention  of  the  tax  imposed  by  the  first  sec- 
tion, and  by  the  first  clause  of  section  four  re- 
quired to  be  assessed  when  interest  was  paid. 
But  it  was  plain  that  the  Legislature  intended  that 
the  same  tax  which  was  assessed  should  be  re- 
tained and  paid  to  the  State,  and  therefore,  in 
Del.  Div.  Canal  Co.  v*  Commonwealth,  123  Pa. 
594,  the  Court  decided  that  the  words  must  be 
so  construed  as  to  reach  this  result. 

**The  way  in  which  this  was  done,  it  is  true, 
was  apparently  so  simple  as  hardly  to  amount  to 


a  question  of  construction.  Mr.  Justice  Clark, 
adverting  to  the  fact  that  deducting  three  mills 
on  the  dollar  of  interest  paid  would  not  collect 
the  tax,  said  at  page  625  :  *The  word  of  (on)  in 
the  4th  section  was  doubtless  intended  for  off; 
this  is  a  manifest  blunder,  and  cannot  be  per- 
mitted to  change  the  plain  meaning  of  the 
Legislature.*  But  this  reading  would  not  cor- 
rect the  'manifest  blunder,'  for  three  mills  off 
every  dollar  of  the  interest  paid  would  not  real- 
ize a  tax  of  three  mills  on  the  principal.  There- 
fore, while  this  is  given  by  the  learned  Justice  as 
the  mode  of  reaching  the  decision  that  the  spirit 
of  this  language  and  the  'plain  meaning  of  the 
Legislature'  was  to  authorize  and  require  tlie 
treasurer  to  deduct  the  three  mills  tax  upon  tne 
principal,  it  was  really  reached  by  reading  into 
the  Act  that  the  treasurer  was  authorized  and 
required  to  deduct  *the  tax  imposed  by  law ;' 
and  we  need  not  read  anything  more  into  it  now 
to  make  it  apply  to  the  tax  imposed  by  the  Act 
of  1 89 1.  In  other  words,  the  letter  of  the  law 
required  the  treasurer  to  deduct  three  mills  on 
every  dollar  of  interest  paid ;  the  tax  imposed 
by  law  and  required  to  be  assessed  was  a  tax  of 
three  mills  on  every  dollar  of  the  principal,  and 
the  Court  decided  that  the  treasurer  was  bound 
to  deduct  the  tax  imposed.  The  principle  of  the 
decision  is,  that  he  must  deduct  the  amount  of 
'the  tax  imposed  and  provided  for  State  pur- 
poses,' which  he  is  required  in  the  same  section 
to  assess  on  the  nominal  value  of  each  evidence 
of  debt. 

"We  are  therefore  of  the  opinion  that,  while 
the  Act  of  1 89 1  changes  the  rate  of  taxation 
from  three  to  four  mills,  it  neither  repeals  nor 
supplies  section  4  of  the  Act  of  1885,  relative  to 
the  collection  of  the  tax  from  the  holders  of  cor- 
poration bonds  within  the  State.  The  language 
of  the  section  as  to  the  amount  of  tax  to  be  de- 
ducted on  payment  of  interest  by  the  treasurer, 
cannot  be  taken  literally  as  applied  to  the  Act  of 
1 89 1,  but  neither  could  it  be  as  applied  to  the  Act 
of  1885,  or  the  subsequent  Act  of  1889;  and  meet- 
ing this  difficulty,  under  the  Act  of  1885,  the 
Supreme  Court,  in  the  case  above  cited,  in  effect 
decided  that  the  spirit  of  the  Act  was  to  require 
the  treasurer  to  deduct  the  same  amount  which 
he  was  required  to  assess,  which  was  and  still  is, 
'the  tax  imposed  and  provided  for  State  pur- 
poses.' The  only  change  that  has  been  made  is 
that  now,  by  the  Act  of  1891  the  tax  so  'im- 
posed and  provided'  is  a  tax  of  four  mills  instead 
of  three,  as  it  was  by  the  Act  of  1885  ^"^  ^^^ 
Act  of  1889;  and  we  think  the  principle  of  this 
decision  as  well  as  the  necessity  of  preserving  the 
symmetry  of  the  taxing  statutes  warrant  us  in  hold- 
ing that  the  Act  of  1885  authorizes  and  requires 
this  tax  to  be  assessed,  retained  from  the  interest, 
and  paid  to  the  State  by  defendant's  treasurer. 
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"But  it  is  contended  on  behalf  of  defendant, 
'that  the  Act  of  1885  does  not  impose  any  tax 
upon  corporations  in  respect  of  their  bonds ;  it 
simply  requires  the  corporate  treasurer  to  act  as 
the  agent  of  the  Commonwealth  in  the  assess- 
ment and  collection  of  the  tax.  The  liability  of 
the  corporation  is  in  the  nature  of  a  penalty  for 
refusing  to  permit  or  compel  its  treasurer  to 
withhold  the  tax  ;'  and  that  the  Act  is  therefore 
penal  in  its  character,  and  must  be  strictly  con- 
strued. 

**We  think  a  distinction  must  be  taken  here. 
The  part  of  the  Act  which  requires  the  treasurer 
to  assess  and  collect  the  tax  is  certainly  not 
penal,  but  simply  provides  a  method  of  collect- 
ing the  tax  on  corporation  indebtedness.  The 
only  part  of  the  Act  which  is  penal  is  the  clause 
which  provides  that  *for  every  failure  to  assess 
and  pay  said  tax,  and  make  report  as  aforesaid, 
the  auditor-general  shall  add  ten  per  centum  as  a 
penalty  to  the  amount  of  the  tax.*  There  is  no 
ambiguity  in  the  language  of  this  clause,  and 
therefore  no  question  of  construction  arises  on 
it ;  and,  as  part  of  the  section  which  it  has  be- 
come necessary  to  construe  is  not  penal  in  its 
character,  we  see  no  room  for  the  application  of 
the  principle  invoked  by  counsel. 

'•It  has  frequendy  been  decided,  whatever 
may  be  the  ground  on  which  the  decisions  are 
based,  that  the  corporation  can  be  held  for  the 
payment  of  the  tax  where  its  treasurer  neglects 
or  refuses  to  assess,  or  collect,  or  pay  it  over  to 
the  State.  This  was  held  in  Commonwealth  v, 
Delaware  Div.  Canal  Co,  y  supra,  where  it  is  said, 
'The  Act  constitutes  the  company,  or  its  treas- 
urer as  such,  the  collector  of  the  tax,  and  upon 
failure  to  discharge  the  duty  imposed  bylaw,  the 
setdement  is  properly  made  against  the  company 
whose  servant  he  is,  as  in  case  of  the  default  of 
any  other  officer  of  the  government  upon  whom 
a  like  duty  is  imposed.  The  obligation  rests 
upon  the  company,  but  as  the  company  can  only 
act  through  its  officers,  the  default  of  the  officer 
is  esteemetl  the  default  of  the  company,  and  the 
penalty  is  visited  upon  them.* 

"The  liability  of  the  corporation  is,  indeed, 
in  the  nature  of  a  penalty,  but  it  is  a  penalty  for 
neglect  of  duty  on  the  part  of  its  treasurer,  with 
which,  as  the  findings  of  facts  show,  he  is  clearly 
chargeable. 

"CONCLUSIONS  OF  LAW. 

"I.  The  corporation  defendant  is  not  liable 
for  tax  on  so  much  of  its  indebtedness  as  is  held 
and  owned  by  Pennsylvania  corporations  in 
their  own  right,  or  by  persons  not  citizens  of  or 
residing  in  Pennsylvania. 

"2.  The  Act  of  June  8,  1891,  is  not  in  con- 
flict  with  the  Constitution  of  Pennsylvania  be- 


cause of  defect  in  its  title,  or  for  any  other 
reason. 

"3.  The  fourth  section  of  the  Act  of  1885 
was  not  repealed  by  the  Act  of  June  8,  1891, 
but  is  still  in  force  and  unrepealed. 

"4.  It  was  made  the  duty  of  the  treasurer  of 
defendant,  by  the  fourth  section  of  the  Act  of 
1885,  to  assess  and  retain  and  pay  over  to  the 
State  the  tax  imposed  by  the  first  section  of  the 
Act  of  June  8,  1891,  on  so  much  of  its  in- 
debtedness as  was  held  and  owned  by  residents 
of  Pennsylvania,  and  defendant  is  liable  for  his 
failure  or  neglect  so  to  do. 

"5.  The  Commonwealth  is  entitled  to  recover 
from  defendant  the  amount  of  said  tax,  as  fol- 
lows : — 

Tax  on  f  8 1,000,  at  4  mills,       .     .     .  I324  00 
Interest  April  24th  to  Dec.  22d,  at  12 

per  cent,  per  annum,  ....  25  70 
Attorney-general*s    commission,  5  per 

cent,         16  10 


Total,         I365  90 

"For  which  amount  judgment  is  directed  to  be 
entered  in  favor  of  plaintiff  and  against  defend- 
ant, jf  exceptions  be  not  filed  according  to 
law." 

Defendant  appealed,  assigning  as  error  the 
findings  of  the  Court. 

Af,  £,  Olmstedy  for  appellant. 

W.  U,  Hensely  attorney-general  {James  A. 
Stranahatiy  deputy  attorney-general,  with  him), 
for  appellee. 

July  II,  1894.  Per  Curiam.  This  case  was 
tried  by  the  Court  below  without  the  interven- 
tion of  a  jury,  under  the  provisions  of  the  Act 
of  April  22,  1874. 

In  the  opinion  sent  up  with  the  record  we 
have  a  clear  and  concise  statement  of  the  facts 
found  by  the  learned  Court,  together  with  a  full 
discussion  and  satisfactory  disposition  of  the 
legal  questions  arising  thereon.  A  careful  con- 
sideration of  the  record  has  satisfied  us  that 
there  is  no  error  therein  of  which  the  defendant 
has  any  just  reason  to  complain.  The  Court 
was  clearly  right  in  holding  (i)  that  the  Act  of 
June  8,  1891,  under  which  the  Commonwealth 
claims,  is  not  unconstitutional  because  of  alleged 
defects  in  its  title,  or  for  any  other  reason ;  (2) 
that  section  4  of  the  Act  of  June  30,  1885,  is  still 
in  full  force ;  and  (3)  that  by  virtue  of  said  last 
mentioned  section,  it  was  the  duty  of  defendant 
company's  treasurer  to  assess,  retain  and  pay 
over  to  the  Commonwealth  the  tax  imposed  by 
the  first  section  of  the  Act  of  June  8,  1 891,  on 
so  much  of  its  indebtedness  as  was  held  and 
owned  by  residents  of  Pennsylvania ;  and,  for 
his  failure  or  neglect  to  do  so,  said  company  is 
liable. 
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The  Act  of  June  8,  1891,  was  rightly  con- 
strued, and  judgment  is  affirmed  on  the  opinion 
of  the  learned  President  of  the  Court  below. 

J.  D.  B.,  jr. 


©rpfjans'  €ourt. 


April,  1894,  442. 

Lare's  Estate. 

WiUs — Interpretation  of-— Gift  altered  by  sub- 
sequent wards — Intention  must  be  clear. 

It  is  an  elementary  rale  in  the  interpretation  of  wilb 
that  a  clear  gift  will  not  be  cnt  down  or  altered  by  any 
subsequent  words  unless  they  show  an  equally  clear  in- 
tention. 

A  testator  gave  to  bis  wife,  for  life  or  during  widow- 
hood, "all  the  rents,  issues,  and  incomes"  of  his  "estate, 
real  and  personal,"  .  .  .  "she  paying  thereout  all  the 
ground  rents  and  taxes  charged  or  chargeable  thereon 
and  the  expenses  of  keeping  the  said  real  estate  in  good 
order  and  repair": 

Held,  equivalent  to  a  gift  of  the  property  itself  during 
the  period  mentioned. 

And  afterwards  the  testAtor  provided,  iftter  alia^  as 
follows  :  *'.  .  .  .  and  in  case  it  should  become  desirable 
or  necessary  to  change  any  investments  that  I  have  made 
or  that  I  may  hereafter  make  or  that  any  ground  rent 
which  I  now  hold  or  that  I  may  hereafter  acquire  should 
be  released  or  extinguished,  I  do  hereby  give  and  pant 
uto  my  said  executrix  and  executor,  and  the  survivors 
of  them,  power  and  authority  to  make  such  change  of 
such  investments  or  release  or  extinguish  such  ground 
rent  and  for  that  purpose  to  make,  execute  and  acknow- 
ledge such  deed  or  deeds  or  instrument  or  instraments  of 
writing  as  may  be  necessary  and  requisite  in  the  prem- 
ises, without  any  liability  or  responsibility  on  the  part  of 
the  purchaser  or  purchasers  to  see  to  the  application  of 
the  purchase  or  extinguishment  money,  and  re-invest  the 
money  arising  therefrom  for  the  same  object  and  purpose 
u  aforesaid  to  be  secured  upon  good  real  estate  security 
or  securities*': 

Heli^  to  give  executor  no  color  of  right  to  collect  rents 
during  continuance  of  widow's  estate. 

[Note  :  The  widow,  this  petitioner,  was  named  exe- 
cutrix, but  renounced.] 

Petition  and  answer. 

The  petition  of  Catharine  F.  Lare,  the  widow 
of  George  A.  Lare,  Sr.,  sets  out  the  portions  of 
the  latter's  will  quoted  above,  avers  that  a  con- 
troversy has  arisen  as  to  whether,  under  the  said 
^1  the  executor  or  the  petitioner  is  entitled  to 
collect  the  rents  of  the  real  estate,  that  the  exe- 
cutor claims  the  ri^ht,  and  has  exercised  the 
right  and  that  he  mtends  to  continue.  The 
prayer  is  that  the  Court  determine  the  matter, 
^d  if  favorable  to  the  petitioner,  enjoin  and 
restrain  the  said  executor,  etc.  In  his  answer 
the  executor  expresses  his  willingness  to  submit 
to  the  determination  of  the  Court. 


The  question  as  to  whether  the  Orphans' 
Court  had  jurisdiction  to  interfere  by  injunc- 
tion, in  such  a  case  was,  therefore,  not  consid- 
ered. 

Richard  P.  White ^  for  petitioner. 

There  is  a  gift  of  a  vested  remainder  to  the 
executor  for  conversion,  but  this  remainder  is 
perfectly  consistent  with  a  life  estate  in  the 
widow  clear  of  the  trust. 

There  is  a  power  given  to  the  executor  to 
change  investment  during  the  life  estate  of  the 
widow,  but  even  supposing  real  estate  would  be 
included  in  the  term  ''investments"  the  power 
is  merely  discretionary  and  not  peremptory, 
and  the  legal  estate  of  the  wife  will  run  on  until 
the  exercise  of  the  power. 

Blight  V,  Wright,  I  Phila.  Rep.,  549. 
Est.  John  Myers,  9  Phila.  Rep.,  310. 

An  executor  merely  collects  the  personal  es- 
tate and  has  no  right  to  collect  rents  of  real  es- 
tate without  some  trust  for  the  purpose. 

IscMc  Gerhartf  contra. 

October  27,  1894.  Penrose,  J.  It  is 
frankly  conceded  in  this  case  that  if  any  author- 
ity on  the  part  of  the  executor  to  collect  rents 
of  real  estate  during  the  life  or  widowhood  of 
the  testator's  wife  can  be  found,  it  must  arise 
by  implication  from  the  power  given  to  change 
investments  or  to  extinguish  ground  rents  and 
re-invest  the  money  thus  arising :  but  if  this 
power  embraces  real  estate  other  than  ground 
rents — which  is  far  from  clear — it  gives  no  right 
in  the  meantime  to  collect  rents  (Blight  v. 
Wright,  I  Phila.,  549;  Watt's  Est.,  51  Leg.  In- 
^cll*i  i53)>  besides  which,  as  was  said  by  Judge 
Thompson,  in  Parker's  Ap.,  11  Smith,  485, 
' 'implications  often  yield  to  counter  implica- 
tions, and  always  to  positive  and  clear  direc- 
tions." Here  the  testator  has,  in  the  most  ex- 
press and  unequivocal  language,  excluded  all 
possibility  of  implication.  He  gives  to  his 
wife,  for  life  or  during  widowhood,  ''all  the 
rents,  issues,  and  income"  of  his  "estate,  real 
and  personal,"  subject  to  a  legacy  of  I500; 
"she  paying  thereout  all  the  ground  rents  and 
taxes  charged  or  chargeable  thereon  and  the 
expenses  of  keeping  the  said  real  estate  in  good 
order  and  repair."  This  is  equivalent  to  a  gift 
of  the  property  itself  during  the  period  men- 
tioned (France's  Ap ,  25  Smith,  220;  Cooper 
V.  Pogue,  II  Norris,  254;  Parker's  Ap.,  supray, 
and  there  is  no  suggestion  of  a  trust  to  be  per- 
formed by  any  third  person.  On  the  contrary, 
thegift  isof  **all  the  rents,"  etc.,  and  "xV  (the 
tenant  for  life)  is  to  pay  the  annual  charges  and 
see  to  "keeping  the  said  real  estate  in  good  or- 
der and  repair." 

It  is  an  elementary  rule  in  the  interpretation 
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of  wills  that  a  clear  ^ft  will  not  be  cut  down  or 
altered  by  any  subsequent  words  unless  they 
show  an  equally  clear  intention:  (Kiver  v.  Old- 
field,  4  De  G.  &  J.,  30;  Sheetz's  Ap.,  i  Norris, 
313,  etc.,  etc.,  etc.)  Here  there  are  no  such 
words.  So  far  as  the  real  estate  is  concerned — 
and  this  is  all  that  at  present  we  have  to  do 
with — a  trust  was  wholly  unnecessary.  There 
are  no  future  interests  which  can  be  affected  by 
any  disposition  within  the  power  of  the  tenant 
for  life,  and  the  only  consequence  of  requiring 
or  permitting  a  trustee  to  collect  the  rents  would 
be  to  give  him  commissions  at  the  expense  of 
the  principal  object  of  the  testator's  bounty. 
Something  more  thian  implication  would  be  re- 
quired to  accomplish  such  a  result,  even  if  the 
will  did  not,  as  it  does,  exclude  it  in  the  clear- 
est terms.  The  case  is  much  stronger  even 
than  Parker's  Appeal,  where  the  trust  asserted 
was  with  regard  to  personalty. 

We  are  of  opinion  that  the  respondent  has 
no  color  of  right  to  interfere  with  the  collection 
of  rents  so  long  as  the  estate  given  to  the  widow 
continues  :  whether  we  have  jurisdiction  to  re- 
strain such  interference  by  injunction  is  a  ques- 
tion we  are  relieved  from  considering  by  the 
assurance  given  by  his  counsel  at  the  argument. 

F.    B.    N. 


October,  1892,  238. 

Carr's  Estate. 

Eights  of  a  decedenfs  creditors — Widow*  s  ex- 
emption— Decree  fixing,  may  not  be  attacked 
collaterally. 

The  right  of  a  creditor  of  a  decedent  is  fixed  by  the 
mmoiint  unpaid  at  the  time  of  the  decedent's  death ;  and 
it  cannot  be  reduced  by  what  he  may  have  received  from 
a  fund  appropriated  as  collateral. 

Where  a  decree  has  fixed  a  widow's  right  to  her  ex- 
emption in  cash,  such  decree  caimot  be  attacked  collater- 
ally in  a  subsequent  proceeding. 

Exceptions  to  re-adjudication. 

The  account  of  John  P.  McCoy,  administra- 
tor, showed  that  the  estate  of  John  Carr  was  in- 
solvent. In  the  appraisement,  inter  alia,  ap- 
peared a  debt  from  one  Guinand,  amounting  to 
^210.49,  which,  through  inadvertence,  the  ad- 
ministrator included  in  the  estate  as  having 
been  actually  paid  to  him.  In  point  of  fact  it 
never  was.  An  effort  was  made  to  surcharge 
him  with  this  item.  The  auditing  Judge  was 
led  to  believe  that  this  money  was  due  by  said 
Guinand  to  the  decedent,  and  might  have  been 
collected  by  the  administrator.  Upon  re-audit, 
however,  it  appeared  that  the  debt  was  not  due 
to  decedent,  but  was  due  to  one  Manning.  It 
is  unnecessary  to  go  further  into  the  somewhat 
intricate  facts. 


The  exceptions  can  be  summarized  and 
briefly  stated  as  being  objections  to  the  follow- 
ing: 

First.  To  the  failure  to  surcharge  the  admin- 
istrator with  the  money  in  the  ha^ds  of  Henij 
Guinand. 

Second.  To  the  refusal  to  surcharge  the  ad- 
ministrator with  the  money  paid  out  for  the  r^ 
pairs  to  real  estate. 

TTiird.  To  the  giving  of  a  preference  to 
Michael  Manning  in  the  distribution  and  to  the 
finding  that  the  money  in  the  hands  of  Henry 
Guinand  was  the  property  of  some  one  other 
than  John  Carr. 

Lincoln  L.  Eyre^  for  accountant. 

y.  W.  Logue  and  A.  H.  Gangewer,  for 
certain  creditors,  and  the  exceptions. 

October  27,  1894.  Penrose,  J.  The  a- 
ceptions  in  this  case  relate  purely  to  qnes- 
tions  of  fact,  and  it  has  not  been  shown  that  the 
findings  of  the  auditing  Judge  are  erroDeoos. 
It  seems  very  clear  that  Guinand  was  insolvent, 
and  that  the  accountant  could  not  with  pro- 
priety have  been  held  responsible  for  the  non- 
recovery  of  the  moneys  in  his  hands,  even  if 
they  had  belonged  to  the  decedent :  but  they 
appear  to  have  been  given  by  him  to  Guinand 
for  the  express  purpose  of  making  payment  to 
Manning.  The  amount,  therefore,  ceased  in 
the  lifetime  of  the  decedent  to  belong  to  him, 
and  its  subsequent  payment  hj  Guinand  to 
Manning  relates  back  to  the  date  of  its  receipt, 
so  far  as  concerns  the  question  of  ownership 
We  need  not  consider  whether  Manning  was  1 
competent  witness  to  prove  that  his  debt,  origi- 
nally, was  larger,  by  what  was  so  paid,  tlum 
the  sum  upon  which  he  has  been  awarded  a  div- 
idend. His  right  was  fixed  by  the  amount  un- 
paid at  the  time  of  the  decedent's  death  (Nice's 
Ap.,  4  Smith,  202  j  Katef  v.  Steinrook,  4 
Wright,  501),  and  was  not  reduced  by  what  be 
may  subsequently  have  received  from  a  fiind 
appropriated  as  collateral  (Shunk's  Ap.,  t 
Barr,  304 ;  Miller's  Ap.,  11  Casey,  481 ;  Hca's 
E^t.,  19  Smith,  272;  Caimes's  Est.,  13  Phila., 
350).  His  testimony  was  not  permitted  to  in- 
crease the  original  award. 

The  widow's  right  to  her  exemption  in  ctffa 
was  fixed  by  the  decree  upon  her  petition  for  its 
allowance.  Proof  that  she  had  in  her  posses 
sion  furniture  or  specific  articles  belonging  to 
the  estate  was,  therefore,  inadmissible  in  the 
present  proceeding.  The  decree  could  not  be 
attacked  collaterally.  There  was  no  allegation 
that  this  property  ever  came  into  the  hands  of 
the  accountant :  on  the  contrary,  it  appeaid 
to  have  been  retained  by  the  widow  claiming  it 
as  owner. 

The  exceptions  are  dismissed.       f.  b.  h. 
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Spencer  v.  Reese  et  ux. 

Married  woman — Defective  acknowledfrment  of 
deed— Act  of  May  25,  1878,  P.  Z.  149— 
Certificate — Evidence. 

To  render  the  acknowledgment  of  a  deed  by  a  married 
-woman  sufficient,  she  mu5t  haye  been  separately  exam- 
ined by  the  officer  taking  the  acknowledgment,  must  have 
full  knowledge  of  the  contents  of  the  deed  and  volaniar- 
ily  consent  to  the  execution  of  it,  and  these  facts  must  ap- 
pear by  the  certificate  of  the  officer. 

Where  an  acknowledgment  has  been  in  fact  made  as 
required  by  law,  but  the  certificate  thereof  is  defective, 
the  certificate  may  be  cured  by  proceedings  under  the 
Act  of  May  25.  1878,  P.  L.  149,  but  where  the  acknow- 
ledgment itself  is  defective  no  life  can  be  given  to  it  by 
subsequent  proceedings. 

A  certificate  is  evidence  only  of  what  it  contains  and 
gives  rise  to  no  presumption  that  any  thing  else  took 
place  before  the  officer. 

When  upon  proceedings  under  the  Act  of  1878,  the 
plaintiff  testifies  that  the  acknowledgment  was  made  in 
due  form  of  law,  and  the  defendants,  the  married  wo- 
man whose  acknowledgment  it  is  sought  to  establish  and 
her  husband,  deny  the  same,  a  decree  for  reformation  is 
properly  refused. 

Appeal  of  George  W.  Spencer,  plaintiff,  from 
the  decree  of  the  Common  Pleas  of  Clarion 
County,  dismissing  his  bill  against  Isaiah  Reese 
and  M.  C.  Reese,  his  wife,  praying  for  a  refor- 
mation of  the  certificate  of  acknowledgment  of  a 
mortgage  executed  by  the  defendants. 

The  bill  in  this  case  get  up  that  on  February 
15,  1886,  the  defendants,  Isaiah  Reese  and  M. 
C.  Reese,  his  wife,  executed  and  delivered  to 
the  plaintiff  a  mortgage  upon  the  separate  prop- 
erty of  the  wife  to  secure  a  loan  ;  that  the  certi- 
ficate of  acknowledgment  appended  to  the  mort- 
gage was  as  follows : 

State  of  Pennsylvania,  County  of  Clarion,  SS :  Be  it 
remembered,  thai  on  the  15th  day  of  February,  A.  D., 
1886,  before  me,  a  Justice  of  the  Peace,  in  and  for  said 
county,  came  the  above-named  Isaiah  Reese  and  M.  C. 
Reese,  his  wife,  and  acknowledged  the  foregoing  inden- 
ture of  mortgage  to  be  their  act  and  deed,  and  desired 
that  the  same  might  be  recorded  as  such.  She,  the  said 
M.  C  ^  Reese,  being  examined  separate  and  apart  from 
her  said  husband,  declared  that  she  signed  the  indenture 


without  any  coercion  or  compulsion  from  her  said  hus- 
band. Witness  my  hand  and  seal,  the  day  and  year 
aforesaid. 

[Seal.]  R.  Laughun,  J.  P. 

That  said  acknowledgment  was  defective  in 
not  setting  out  that  the  full  contents  of  the  deed 
had  been  made  known  by  the  Justice  to  M.  C. 
Reese;  that  the  mortgage  was,  in  fact,  really 
and  properly  acknowledged,  in  due  form  of  law, 
by  the  said  defendants,  but  the  said  Justice, 
through  inadvertence  or  otherwise,  neglected  or 
omitted  to  so  certify  the  same. 

The  bill  prayed  a  decree  reforming  said  certi- 
ficate of  acknowledgment  in  accordance  with 
the  actual  facts. 

The  answer  denied  that  mortgage  had  been  in 
fact  properly  acknowledged.  The  case  was  re- 
ferred to  a  master  and  examiner,  Francis  R. 
Hindman,  Esq.,  before  whom  the  plaintiff  testi- 
fied that  Mr.  and  Mrs.  Reese  both  signed  the 
mortgage  and  then  Laughlin,  the  Justice, 
picked  it  up  and  started  with  her  into  the  back 
room.  Isaiah  Reese  testified  that  the  mortgage 
was  not  read  or  explained  to  his  wife ;  that  he 
was  with  her  all  the  time  they  were  in  Callens- 
burg  and  that  the  Justice  did  not  explain  to  her 
the  mortgage  or  the  effect  of  it;  that  he  did  not 
take  her  separate  and  apart  into  any  room  at 
any  time  while  they  were  there.  Mrs.  M.  C. 
Reese  testified  that  she  signed  a  paper  while  at 
Laughlin's  office ;  that  it  was  not  read  to  her ; 
that  the  contents  of  it  were  not  made  known  to 
her  and  that  she  was  not  examined  apart  from 
her  husband. 

Mrs.  Mary  E.  Spencer,  wife  of  plaintiff,  tes- 
tified that  on  the  morning  of  the  day  the  mort- 
gage was  signed  and  the  loan  made,  defendants 
came  to  her  husband's  office ;  that  Mrs.  Reese 
did  all  the  talking,  beginning  by  saying,  * 'Doc- 
tor, I  came  down  to  see  about  this  money  and 
fix  the  mortgage;**  that  the  Doctor  said,  "Fm 
afraid  you  won't  be  any  better  prepared  to  pay  at 
the  end  of  a  year  than  now;*'  to  which  Mrs. 
Reese  replied  that  she  wouldn't  let  a  mortgage 
rest  over  her  home  for  a  year,  she  would  sell  a 
horse  and  pay  it.  Mrs.  C.  M.  Hutchinson  tes- 
tified :  * 'Several  years  ago,  a  cold,  wet  day  in 
winter,  Mrs.  M.  C.  Reese  came  into  our  house 
and  commenced  talking  about  her  business,  say- 
ing that  her  husband  was  a  very  good  worker, 
but  not  a  good  manager  and  she  had  to  do  so 

many  things She  said  she  had  come 

down  to  borrow  and  get  one  hundred  dollars 

from  Dr.  Spencer She  went  over  to 

'Squire  Laughlin's  oflfice  just  across  the  street 

from  our  place  and  came  back  again 

After  she  came  back  she  said  she  had  got  the 
money." 

It  appeared  that  the  Justice  was  a  member  of 
the  bar. 
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On  this  testimony  the  master  found  that  a 
proper  acknowledgment  had  been  made,  and  re- 
ported a  decree  in  favor  of  plaintiff.  Exceptions 
were  filed,  which  after  argument  were  susuined 
by  the  Court,  Clark,  P.  J.,  and  a  decree  was 
made  dismissing  the  bill  at  the  costs  of  the  plaintiff. 

The  plaintiff  took  this  appeal. 

John  W,  Reed,  {Harry  JR.  Wilson  with 
him),  for  appellant. 

tV.  A.  Hindman,  {M.  A.  K.  Weidner  with 
him),  for  appellee. 

January  7,  1895.  Fell,  J.  This  is  a  pro- 
ceeding under  the  Act  of  2Sth  of  May,  1878,  to 
reform  a  defective  certificate  of  the  acknowledg- 
ment of  a  mortgage  by  a  married  woman.  The 
defect  in  the  certificate  which  it  is  sought  to 
remedy  is  that  it  does  not  appear  that  upon  her 
separate  examination  by  the  magistrate  he  read 
or  otherwise  made  known  to  her  the  full  con- 
tents of  the  mortgage  and  that  she  thereupon  de- 
clared that  she  did  voluntarily  and  of  her  own 
free  will  and  accord  sign  and  seal  and  as  her  act 
and  deed  deliver  the  same.  It  is  alleged  in  the 
bill  that  the  mortgage  was  in  fact  properly  ac- 
knowledged in  due  form  of  law,  and  that  the 
the  magistrate  through  inadvertence  or  other- 
wise neglected  or  omitted  so  to  certify  the  same. 
The  answer  denies  that  the  acknowledgment  was 
otherwise  than  as  shown  by  the  certificate  or 
that  there  was  any  omission  through  inadvert- 
ence or  neglect.  Section  i  of  the  Act  of  1878 
confers  upon  the  Common  Pleas  the  power 
when  it  is  satisfactorily  shown  that  "a  certificate 
of  acknowledgment  defective  in  form  was  in  fact 
really  and  properly  acknowledged  in  due  form 
of  law"  to  make  a  decree  for  the  reforming  of 
such  certificate  in  accordance  with  the  actual 
facts.  And  section  2  provides  that  the  proceed- 
ing ''shall  be  by  bill  in  equity  as  in  other  cases 
for  the  reformation  of  a  written  instrument." 

The  first  inquiry  is,  what  is  essential  to  consti- 
tute the  valid  acknowledgment  by  a  married 
woman  of  a  conveyance  or  mortgage  of  her  real 
estate  ?  In  this  State  her  right  to  convey  or 
charge  her  real  estate  is  derived  solely  from  the 
Act  of  February  24,  1770.  Having  no  power 
to  contract  or  convey  except  by  virtue  of  this 
statute,  it  has  been  uniformly  held  that  its  re- 
quirements must  be  strictly  complied  with  and 
that  this  must  appear  in  the  certificate  of  the 
officer  taking  her  acknowledgment :  Watson  v* 
Bailey,  i  Binney,  470;  Evans  v.  Common- 
wealth, 4  S.  &  R.  272 ;  Thompson  v.  Morrow, 
5  S.  &  R.  289 ;  Watson  v.  Mercer,  6  S.  &  R. 
49;  Jourdan  v.  Jourdan,  9  S.  &  R.  268;  Bar- 
net  t^.  Barnet,  15  S.  &  R.  71 ;  Trimmer  v. 
Heagy,  16  Pa.  484;  Glidden  v.  Strupler,  52 
Pa.  400;  Graham  v.  Long,  65  Pa.  383.  In 
Trimmer  v.  Heagy,  supra ^  it  was  said :     "The 


only  legitimate  evidence  of  consent  is  the  execu- 
tion of  the  deed  in  the  manner  and  form  pointed 
out  by  the  Act."  In  Glidden  v.  Struppler. 
"The  policy  of  the  Act  which  denies  the  capac- 
ity to  do  the  act  as  clearly  denies  the  capacity 
to  confirm  it  except  in  the  legal  mode."  And 
in  Bamett  9.  Bamett :  "It  does  not  appear  by 
the  certificate  of  this  acknowledgment  that  the 
contents  of  the  deed  were  made  known  to  the 
wife  by  the  Justice  who  took  her  acknowledg- 
ment, or  that  she  did  in  fact  know  them.  It 
has  been  expressly  decided  by  this  Court  thit 
this  is  an  incurable  defect." 

This  rule  has  been  announced  in  an  unbroken 
line  of  decisions  and  has  not  been  affected  by 
the  rulings  in  Miller  v.  Wentworth,  82  Pa.  280; 
Hornbeck  v.  Mutual  Building  and  Loan  Asso- 
ciation, %%  Pa.  64,  or  the  other  cases  in  which 
it  has  been  held  that  a  certificate  of  acknowledg- 
ment is  good  which  shows  a  substantial  compli- 
ance with  the  statute. 

Where  acknowledgments  not  in  the  language 
of  the  Act  have  been  held  good  the  certificates 
have  shown  that  what  was  done  was  equivalent 
to  what  was  in  terms  required,  that  the  compli- 
ance was  substantial,  and  that  the  essentials  of  a 
valid  acknowledgment — the  separate  examina- 
tion of  the  wife,  her  full  knowledge  of  the  con- 
tents  of  the  instrument,  and  her  voluntary  con- 
sent to  the  execution  of  it — in  fact  existed. 
The  rule  first  stated  in  Watson  v.  Bailey,  supra^ 
that  parol  evidence  is  not  admissible  to  supply 
defects  in  a  certificate  of  acknowledgmeDt  ex- 
cept in  cases  of  fraud  or  duress  has  been  rigidly 
adhered  to.  If  what  is  certified  fails  to  show  a 
substantial  compliance,  the  defect  is  incurable. 
The  Act  of  1878  does  not  change  the  law,  bat 
provides  only  for  reforming  the  certificate  so 
that  it  shall  conform  to  the  facts.  It  furnishes  a 
remedy  where  the  acknowledgment  was  made  in 
due  form  of  law  and  the  certificate  is  defective 
in  not  stating  what  did  actually  occur.  It  cures 
a  defective  certificate,  but  can  give  no  life  to  a 
defective  acknowledgment. 

The  question  of  the  suflSciency  of  the  testi- 
mony, as  to  which  the  yiaster  and  the  Court  dif- 
fered, was,  we  think,  properly  decided.  The 
proceeding  was  in  equity  and  the  well-recog- 
nized rules  of  evidence  in  relation  to  the  refor- 
mation of  written  instruments  apply.  Tlic  an- 
swer was  responsive  to  the  bill.  The  certificate 
was  evidence  only  of  what  it  contained,  and  no 
presumption  arose  that  anything  took  place  b^ 
fore  the  magistrate  except  that  to  which  he  cer- 
tified. As  was  said  by  McCollum,  J.,  in  Hand 
V.  Weidner,  151  Pa.  362,  "The  certificate  of 
acknowledgment  is  in  the  absence  of  fraud  or 
duress  conclusive  of  the  facts  therein  stated,  but 
it  does  not  tend  to  establish  the  existence  d 
other  facts." 
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There  were  no  corroborating  circumstances 
which  threw  light  on  the  material  facts  in  issue. 
They  were  to  be  determined  directly  from  the 
testimony.  Of  the  four  persons  who  were  pres- 
ent when  the  acknowledgment  was  ^ken,  one, 
the  plaintiff,  testified  to  the  facts  which  would 
establish  its  validity.  Two,  the  defendant  and 
her  husband,  squarely  and  directly  contradicted 
him.  The  fourth,  the  magistrate,  was  dead. 
The  learned  Judge  of  the  Common  Pleas  was 
clearly  right  in  holding  that  the  testimony  was 
insufficient. 

The  decree  is  affirmed  at  the  costs  of  the  ap- 
pellant. 

H.  B. 


Oct  94,  25- 


October  2, 1894. 


Paul  V.  Grimm. 


Sa/e  agent — Acceptance  of  payment  by — Proce- 
dure Act  of  j88j — Pleading, 

An  agent  to  sell  has  no  right  to  take  payment  in  any- 
thing bat  money,  unltss  specially  authorized  so  to  do, 
and  if  without  special  authorization,  he  take  in  payment 
for  the  property  of  his  principahanything  else,  he  at  once 
becomes  liable  to  the  principal  for  the  money  value  of  the 
thing  sold. 

A  letter  of  attorney  authorizing  an  agent  to  sell^prop- 
erty  **forsuch  sum  or  price  and  on  such  terms  as  to  him 
shall  seem  meet,"  and  to  receive  ab  sums  of  money  due  on 
account  of  the  sale  and  *<to  compound  and  agree  on  the 
same,"  does  not  authorize  the  attorney  to  take  payment  in 
bonds ;  *'terms"  in  such  connection  means  the  tiroes  and 
amounts  of  payment  and  if  any  payments  are  deferred 
it  may  embrace  stipulations  as  to  how  i>uch  payments  are 
to  be  secured.  **Price*'  in  the  same  connection  does  not 
differ  in  its  meaning  from  *'sum  *' 

An  action  for  money  had  and  received,  even  before  the 
Procedure  Act  of  1887  could  be  maintained  for  money 
which  the  defendant  ought  to  have  received,  and  since 
the  Act,  the  statutory  assumpsit  may  be  maintained  tore 
cover  from  an  agenf  the  price  of  land,  the  payment  for 
which  he  has,  without  authority,  accepted  in  articles  or 
things  other  than  money. 

Appeal  of  John  L.  Paul,  administrator  of 
Sarah  Paul,  Jane  Adair,  Samuel  Thompson  and 
others,  plaintiffs,  from  the  judgment  of  theCom- 
nion  Pleas  of  Westmoreland  County,  in  an  ac- 
tion of  assumpsit  against  Simon  H.  Grimm,  ad- 
ministrator of  James  L.  Thompson,  deceased. 

This  case  was  tried  by  agreement  before  Doty, 
P.  J.,  without  a  jury.  The  facts  found  by  the 
Court  were  as  follows:  The  plaintiffs  were 
owners  of  a  certain  tract  of  land  in  Westmore- 
land County  and  executed,  on  December  23, 
1882,  a  power  of  attorney  to  James  L.  Thomp- 
son, defendant's  decedent,  authorizing  him, 
**For  us  and  in  our  names,  place  and  stead  to 
enter  into  and  take  possession  of,  make  sale  and 


convey  all  such  messuages,  lands,  tenements  and 
real  estate,  whatsoever,  in  Washington  township, 
county  and  State  aforesaid,  being  bounded  and 
described  as  follows,  to  wit,  ....  containing 
151  acres,  and  152  perches,  to  or  in  which  we 
are  or  may  be  in  any  way  entitled  or  interested, 
and  to  grant,  bargain  and  sell  the  same,  or  any 
part  or  parcel  thereof,  for  such  sum  or  price  and 
on  such  terms  as  to  him  may  seem  meet,  and  for 
us  and  in  our  names,  to  make,  execute,  acknowl- 
edge and  deliver  good  and  sufficient  deeds  and 
conveyances  for  the  same,  with  covenants  and 
warranty;  and  until  the  sale  thereof,  to  let  and' 
demise  the  said  real  estate  for  the  best  rent  that 
can  be  procured  for  the  same  and  to  ask^  demand^ 
recover  and  receive  all  sums  of  money  which 
shall  become  due  and  owing  to  us,  by  means  of 
such  bargain,  sale  or  lease,  and  to  take  all  law- 
ful ways  and  means  for  such  recovery  thereof, 
etc." 

By  virtue  of  said  letter  of  attorney,  the  said 
James  L.  Thompson  in  his  lifetime  sold  the  coal 
underlying  said  tract  of  land  to  one  R.  C. 
McCurdy,  by  deed  dated  30th  January,  1883, 
for  the  expressed  consideration  of  six  thousand 
dollars,  lawful  money  of  the  United  States. 

The  sale  in  fact  was  made  and  deed  delivered 
in  consideration  of  the  payment  to  the  attorney- 
in-fact  by  the  purchaser  of  ^6,000  in  the  first 
mortgage  bonds  of  the  Westmoreland  County 
Coal  and  Coke  Co. 

Thompson  died  on  the  5th  day  of  September, 
A.  D.,  1888,  intestate.  At  the  time  of  his  de- 
cease he  had  in  his  custody  twelve  bonds  of  the 
Westmoreland  County  Coal  and  Coke  Co.,  of  the 
par  value  of  |6, 000;  with  coupons  attached  due 
and  unpaid  January  i,  1888,  and  July  i,  1888. 
The  said  bonds  were  the  proceeds  of  the  said 
sale  by  the  intestate,  as  attorney-in-fact  for  the 
heirs  of  Alex.  Thompson,  deceased,  of  the  real 
estate  aforementioned. 

The  said  bonds  have  no  market  value.  The 
Westmoreland  County  Coal  and  Coke  Company 
became  insolvent  and  defaulted  in  the  payment 
of  the  interest  on  the  bonds.  Some  coupons, 
however,  were  paid  by  the  company  to  the  said 
James  L.  Thompson  and  the  proceeds  were  paid 
by  him  to  the  heirs  of  Alex.  Thompson  and 
their  receipt  taken  therefor  on  14th  August, 
1886. 

During  the  trial  the  defendant  offered  to  prove 
that  the  property  was  conveyed  to  McCurdy 
for  a  consideration  of  |6, 000,  payable  in  bonds 
of  the  Westmoreland  County  Coal  and  Coke 
Company.  Objected  to.  Objection  overruled. 
(Sixth  assignment  of  error.) 

The  plaintiffs  presented,  inter  alia^  points 
which  with  their  answers  were  as  follows  : 

**2.  That  the  above  named  parties,  wiih  Wil- 
liam Thompson,  made  and  executed  f-Sf^^\^ 
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attorney,  dated  23rd  December,  A.  D.  1882,  in 
which  they  authorized  James  L.  Thompson  to 
sell  the  said  premises  as  in  said  power  of  attor- 
ney set  forth ;  by  virtue  and  in  pursuance  where- 
of the  said  James  L.  Thompson  sold  the  said 
premises,  for  the  consideration  of  six  thousand 
(^6,000)  dollars,  lawful  money  of  the  United 
States  of  America." 

Answer.  The  first  part  of  the  proposition  is 
correct.  But  we  cannot  report  that  James  L. 
Thompson  sold  the  said  premises  for  the  consid- 
eration of  |6,ooo  lawful  money  of  the  United 
States.  The  fact  is  otherwise.  (First  assign- 
ment of  error.) 

"3.  The  plaintiffs  in  this  action  are  entitled 
to  judgment  against  the  said  defendant,  Simon 
H.  Grimm,  administrator  of  the  estate  of  James 
L.  Thompson,  deceased,  for  their  respective 
shares  of  the  consideration  money  received  by 
said  Thompson,  in  his  lifetime,  to  wit,  ^6,000, 
that  is  to  say,  in  the  proportions  set  out  in  the 
first  paragraph,  subject  to  the  credits,  as  shown 
by  the  receipts  offered  by  defendant  to  the 
amounts  in  said  receipts  set  forth,  with  interest 
from  13th  January,  A.  D.  1883." 

Answer.  This  point  is  refused.  (Second  as- 
signment of  error.) 

The  Court  entered  judgment  for  the  defend- 
ant, saying  in  the  course  of  its  conclusions  of 
law: 

*<The  letter  of  attorney  authorized  James  L. 
Thompson  to  'grant,  bargain  and  sell  the  same, 
or  any  part  or  parcel  thereof,  for  such  sum  or 
price  and  on  such  terms  as  to  him  may  seem 
meet.'  There  was  no  other  authority  to  make 
the  sale.  Both  parties  are  bound  by  the  lan- 
guage of  the  power  of  attorney.  If  the  language 
be  doubtful,  it  would  be  taken  most  strongly 
against  the  plaintiffs,  whose  language  it  is.  There 
was  a  clear  authority  to  sell.  The  only  question 
is,  whether  there  was  any  authority  to  make  a 
sale  for  other  consideration  than  lawful  money. 
The  word  *sum'  naturally  imports  a  sum  of 
money,  and  so  does  the  word  *price,'  as  ordi- 
narily understood.  The  latter  word,  however, 
has  not  necessarily  such  a  restricted  meaning. 
It  is  sometimes  used  in  the  sense  of  'reward* 
or  'equivalent.'  But,  without  basing  a  decision 
on  the  technical  meaning  of  these  words,  there 
is  a  clause  which  seems  to  give  to  the  attorney 
ample  discretionary  power.  *And  on  such 
terms  as  to  him  may  seem  meet.*  This  clause 
does  not  necessarily  refer  to  the  time  of  payment, 
but,  we  take  it,  it  gives  some  discretion  also  as 
to  the  manner  of  payment.  'Terms'  are  the 
equivalent  of  'conditions'  in  contracts.  Web- 
ster defines  'terms'  as  'propositions  stated  or 
promises  made,  which  when  assented  to  or  ac- 
cepted by  another,  settle  the  contract  and  bind 
the  parties.'    The  letter  of  attorney,  therefore, 


if  this  view  be  correct,  empowered  James  L 
Thompson  to  negotiate  for  the  sale  of  the  fann 
and  to  sell  for  such  price  and  on  such  conditions 
as  to  him  might  seem  meet. 

"Of  coOrse,  if  there  was  any  bad  faith  on  the 
part  of  the  attorney-in-fact,  the  case  would  be 
different,  and  he  would  have  been  liable  on  an- 
other principle.  But  there  is  no  allegation  of 
bad  faith,  or  negligence,  on  his  part.  The 
transaction  was  in  good  faith.  The  uncontra- 
dicted evidence  shows  that  the  coal  was  sold  at 
the  best  price  and  the  best  terms  obtainable  at 
the  time*.  The  attorney-in-fact  sold  his  own 
coal  on  the  same  terms  and  an  offer  was  naadc  to 
show  that  three  thousand  acres  of  adjoining  coal 
was  purchased  about  the  same  time  and  on  like 
terms  as  to  price  and  payment.  It  is  true,  this 
offer  was  excluded,  as  it  did  not  seem  pertinent 
under  the  issues,  but  on  the  question  of  good 
faith,  it  would  have  been  material.  Coal  fields 
are  not  infrequently  taken  up  in  this  way.  The 
money  actually  received  by  Thompson  was 
promptly  paid  to  the  parties  in  interest  and  re- 
leases taken  therefor.  Part  of  this  was  the  pro- 
ceeds of  coupons  paid  by  the  Westmoreland 
County  Coal  and  Coke  Company  before  the  d^ 
fault  was  made. 

"We  have  then  an  action  for  money  had  and 
received.  The  evidence  shows  that  defendant's 
intestate  held  no  money  received  for  the  use  of 
the  plaintiffs;  that  if  there  is  any  liability  it  is  by 
holding  him  responsible  for  what  he  ought  to 
have  received.  The  consideration  mentioned 
in  the  deed  as  J6,ooo  lawful  money  of  the  Uni- 
ted States  is  not  conclusive.  The  fact  is,  that 
money  was  not  received  but,  instead,  |6,ooo 
bonds  of  the  Westmoreland  County  Coal  and 
Coke  Company.  That  James  L.  Thompson 
acted  in  perfect  good  faith  is  apparent,  as  he 
sold  his  own  coal  on  the  same  terms  and  condi- 
tions. Under  these  circumstances  we  are  not  to 
construe  the  letter  of  attorney  most  favorably  to 
the  plaintiffs.  The  letter  admits  of  the  construc- 
tion we  have  already  given  it,  and  it  would  be  a 
great  hardship  to  otherwise  hold.  All  were 
confident  of  the  success  of  the  undertaking  at 
the  time,  and  that  the  company  afterwards  failed 
cannot  be  charged  to  the  attorney-in-fact.  He 
was  constituted  attorney  with  full  discretionary 
powers,  and  having  acted  in  good  faith,  there 
ought  to  be  no  responsibility  in  this  or  any  other 
form  of  action." 

Exceptions  were  filed,  which  were  dismissed. 

The  plaintiffs  took  this  appeal,  and  filed,  inUr 
alia^  the  assignments  of  error  above  indicated. 

John  F,  Wentling,  David  A.  Miller  and 
Edrvard  B,  McCormick,  for  appellants. 

An  agent  to  sell  has  the  right  to  sell  for  money 
only  and  has  no  right  to  barter  the  subject  o( 
sale,  or  exchange  it  for  anything. 
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Crevelingv  Wood,  95  Pa.  152. 
Ives  V,  Davenport,  3  Hill,  373. 
Guerreirov.  Peile,  3  B.  &  Aid.  616. 

Nothing  but  money  can  be  received  by  an 
agent  for  sale  or  collection  in  the  absence  of  a 
special  authorization. 

Bank  v,  Ashworth,  123  Pa.  2^2. 
Bank  v.  Goodman,  109  Id.  422. 
McCulloch  V.  McKee,  16  Id.  289. 

An  agent  who  exceeds  his  authority  even  un- 
intentionally or  in  the  bona  fide  belief  that  his 
authority  extends  further  than  it  does  is  liable 
for  any  loss  resulting  to  his  principal. 

Schrack  v,  McKnight.  84  Pa.  26. 
Kroegerz/.  Pitcairn,  loi  Id.  311. 
Opie  «/.  Serrill,  6  W.  &  S.  264. 

No  authority  to  take  anything  but  money  can 
be  found  in  the  use  of  the  word  **price"  and 
"upon  such  terms  as  to  him  may  seem  meet." 

The  word  * 'price"  and  the  phrase  **upon  such 
terms  as  to  him  may  seem  meet,"  as  both  used 
here,  are  used  in  every  power  of  attorney  fc*-  the 
sale  of  lands,  which  follows  the  usual  legal  forms. 
(See  DuTilap's  book  of  forms,  page  586.)  If 
the  forced  construction  given  by  the  Court  in 
this  case  be  correct,  it  would  seem  to  be  scarcely 
possible  for  an  attorney-in-fact  in  such  case  to 
exceed  his  powers  in  Pennsylvania. 

Further,  prior  to  the  time  the  attorney-in-fact 
made  the  unwarranted  exchange  for  coal  bonds,' 
for  which  he  is  to  be  held  liable  in  this  action, 
the  sale  and  conveyance  had  been  made  for  law- 
ful money  of  the  United  States,  and  the  terms 
were  thus  fixed  at  that  time. 

V,  E.  Williams,  (with  him  A.  Af,  Sloan  and 
W.  A,  Griffith),  for  appellee. 

The  action  is  assumpsit  upon  an  implied  prom- 
ise to  pay  to  plaintiffs  any  moneys  received  by 
defendant  for  their  use.  Between  them  there 
was  no  express  contract,  nor  is  any  such  express 
contract  alleged  or  proved.  Bad  faith  or  negli- 
gence is  not  imputed  to  the  defendant.  In  this 
aspect  of  the  case  the  plaintiff  is  not  entitled  to 
recover. 

Lee  V,  Gibson,  14  S.  &  R.  105. 

Rush  V,  Good.  Id.  230. 

App  V,  Lutheran  Congregation,  6  Pa.  201. 

The  letter  of  attorney  authorized  the  agent  to 
receive  the  bonds  in  payment.  **Sum"  imports 
a  sum  of  money. 

U.  S.  V.  Van  Auken,  96  U.  S.  368. 

"Price"  being  used  in  the  disjunctive  must 
mean  something  other  than  **sum," — a  reward, 
value,  equivalent. 

Hudson  Iron  Co.  v  Alger,  54  N.  V.  177. 

"On  such  terms"  etc.,  gave  the  agent  absolute 
discretion  as  to  the  time  and  manner  of  payment, 
and  the  words  **to  ask,  demand,  recover  and  re- 


ceive all  sums  of  money  which  should  become 
due  and  owing  to  plaintiffs  by  means  of  such 
bargain  and  sale,  and  to  compound  and  agree 
for  the  same,**  allowed  him  to  take  payment  in 
something  else  than  money. 

Huffmans  v.  Walker,  26  Gratt,  316. 

January  7,  1895.  Green,  J.  In  2  Benjamin 
on  Sales,  sec.  1099,  note  26,  it  is  thus  stated : 
**  Payment  to  an  agent  must  be  in  money.  This 
is  the  general  principle  in  the  absence  of  express 
authority  to  the  agent  to  receive  something  else 
than  money,"  citing  a  large  number  of  cases. 

In  the  case  of  Catterall  v,  Hindle,  L.  R.  i  C. 
P.  186,  Keating,  J.,  delivering  the  opinion,  said, 
"That  a  broker  or  agent  employed  to  sell,  has 
prima  facie,  no  authority  to  receive  payment 
otherwise  than  in  money,  according  to  the  usual 
course  of  business,  has  been  well  established,  and 
it  seems  equally  clear  that  if,  instead  of  paying 
money,  the  debtor  writes  off  a  debt  due  to  him 
from  the  agent,  such  a  transaction  is  not  payment 
as  against  the  principal,  who  is  no  party  to  the 
agreement,  though  it  may  have  been  agreed  to 
by  the  agent,"  citing  several  cases. 

In  Underwood  v.  Nicholls,  17  C.  B.  239,  (84 
E.  C.  L.  Rep.,)  the  facts  were  that  A.,  as  agent 
for  B.,  sold  wine  to  C,  who  paid  for  it  by  return- 
ing to  A.  his  own  check  which  C.  had  cashed  for 
him  a  few  days  previously,  and  which  it  appeared 
had  never  been  presented  by  C.  Held  that  this 
was  not  as  between  B.  and  C.  payment  of  C.'s 
debt,  although  the  jury  found  that  the  transaction 
was  bona  fide.  Welles,  J.,  said,  * ^ Prima  facie ^ 
an  agent  should  receive  debts  for  his  principal  in 
money.  A  payment  by  a  check  the  jury  would 
no  doubt  find  to  be  a  payment  in  the  ordinary 
course  of  business.  The  transaction  here  merely 
amounts  to  the  giving  back  of  the  agent's  check, 
which  in  his  hands  was  a  piece  of  waste-paper." 

In  McCulloch  v.  McKee,  16  Pa.  289,  we  held 
that  an  agent  having  authority  only  to  collect  a 
debt,  has  no  right  to  take  a  note  for  the  amount 
of  it  from  the  debtor  to  himself  and  thus  substi- 
tute himself  as  creditor.  Chambers,  J.,  deliv- 
ering the  opinion,  said,  **  Carpenter's  authority 
by  the  order  of  McKee  was  to  pay  the  money  to 
McCulloch.  McCulloch  was  a  special  agent  to 
receive  the  money  from  McKee,  and  as  such  he 
had  not  authority  to  substitute  anything  else  for 
the  money  so  as  to  discharge  McKee.  An  agent 
specially  employed  to  receive  payment  in  money 
cannot  vary  from  his  authority  in  receiving  a 
bill." 

Fifth  National  Bank  v.  Ashworth,  123  Pa.  212. 
If  a  bank  receiving  a  check  upon  another  bank 
for  collection,  surrender  the  check  to  the  drawee 
and  receive  a  cashier's  check  in  lieu  thereof,  its 
liability  to  its  depositor  becomes  fixed,  as  much 
as  if  it  had  received  the  cash.    *'  It  has  no  right 
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unless  specially  authorized  to  do  so,  to  accept 
anything  in  lieu  of  money."    Paxson,  J. 

In  Opie  V.  Serrill,  6  W.  &  S.  264,  Sergeant, 
J.,  delivering  the  opinion,  said,  **  An  agent  un- 
dertaking to  collect  a  debt  placed  in  his  hands, 
who  releases  it  and  takes  from  the  debtor  a  new 
note  to  himself,  does  in  law  receive  payment  of 
the  debt,  and  is  at  once  liable  to  the  principal  as 
if  he  had  received  the  money.  ...  He  must  be 
considered  as  having  made  himself  liable  for  the 
money  he  ought  to  have  received.*'  In  Wilson 
V.  Wilson,  26  Pa.  393,  Lewis,  C.  J.,  said,  *'  The 
primary  obligation  of  an  agent  whose  authority 
is  limited  by  instructions,  is  to  adhere  faithfully 
to  those  instructions  in  all  cases  to  which  they 
ought  properly  to  apply :  Story  on  Agency,  sec. 
192.  He  is  in  general  bound  to  obey  the  orders 
of  his  principd  exactly^  if  they  be  imperative 
and  not  discretionary ;  and  in  order  to  make  it 
the  duty  of  a  factor  to  obey  an  order  it  is  not 
necessary  that  it  should  be  given  in  the  form  of 
a  command.  The  expression  of  a  wish  by  the 
consignor  may  fairly  be  presumed  to  be  an  order. 
....  To  justify  a  departure  from  instructions, 
where  a  loss  has  resulted  from  such  deviation,  the 
case  must  be  brought  within  some  of  the  recog- 
nized exceptions." 

The  foregoing  authorities  are  not,  and  cannot 
be,  controverted,  and  it  is  only  necessary  to  show 
that  they  are  applicable  to  the  present  case.  The 
letter  of  attorney  under  which  the  defendant's 
intestate  sold  the  plaintiffs'  land,  authorized  him 
to  sell  the  same,  **  for  such  sum  or  price  and  on 
such  terms  as  to  him  shall  seem  meet  .  .  .  and 
to  ask,  demand,  recover  and  receive  all  sums 
of  money  which  shall  become  due  and  owing  to 
us  by  means  of  such  bargain,  sale  or  lease,  and 
to  taJce  all  lawful  ways  and  means  for  such  recov- 
ery thereof."  By  virtue  of  the  authority  thus 
conferred,  the  attorney-in-fact,  James  L.  Thomp- 
son, very  shortly  after  the  date  of  the  letter  of 
attorney,  which  was  December  23,  1882,  sold 
and  conveyed  the  coal  underneath  the  land  of 
the  plaintiffs,  by  deed  dated  January  13,  1883, 
to  one  R.  C.  McCurdy  for  the  sum  of  '*six 
thousand  dollars,  lawful  money  of  the  United 
States,"  as  recited  in  the  deed.  In  point  of  fact, 
the  agent,  instead  of  requiring  money  from  the 
purchaser,  took  from  him  six  thousand  dollars  of 
bonds  of  the  Westmoreland  County  Coal  and 
Coke  Company,  which  proved  to  be  utterly 
worthless  and  of  no  value  whatever. 

The  learned  Court  below  was  of  opinion  that 
because  the  letter  of  attorney  granted  authority 
to  the  attorney  to  sell  "  on  such  terms  as  to  him 
shall  seem  meet,"  it  was  competent  for  him  to 
take  the  bonds  in  payment  of  the  purchase  mon- 
ey instead  of  money.  We  cannot  assent  to  that 
proposition.  The  word  "  terms  "  in  such  a  con- 
nection in  ordinary  acceptation  means  the  times 


and  amounts  of  the  pa3rments,  if  there  are  any 
deferred  payments  it  may  also  embrace  stipula- 
tions as  to  how  such  payments  shall  be  secured. 
It  certainly  does  not  import  that  the  attorney  has 
license  to  take  anything  he  pleases  as  payment, 
whether  it  has  value  or  not.  Nor,  we  apprehend, 
does  the  use  of  this  word  authorize  the  attorney 
to  subvert  the  rule  of  law  applicable  in  such  cases 
and  substitute  for  money,  which  the  law  implies, 
specifically  property  of  any  kind.  The  Court 
also  thought  that  because  the  word  *'  price  "  was 
used,  it  might  authorize  the  acceptance  of  some 
other  form  of  payment  than  money,  though  the 
decision  was  not  put  upon  that  ground.  As,  how* 
ever,  counsel  for  the  appellee  has  pressed  this 
ground  in  the  argument,  we  only  stop  to  say  that 
we  regard  it  as  altogether  untenable.  In  the 
connection  in  which  it  is  used  here,  we  cannot 
recognize  any  distinction  between  it  and  the 
word  **  sum." 

A  point  was  also  suggested  by  the  Court,  and 
insisted  upon  by  appellee's  counsel  in  argument, 
that  this  is  an  action  for  money  had  and  received, 
and  therefore  nothing  can  be  recovered  but 
money  actually  received  by  the  defendant  This 
was  not  really  true  even  before  the  practice  Act 
of  1887  was  passed;  Opie  v,  Serrill,  6  W.  &  S. 
269,  in  which  it  was  held  that  the  action  included 
all  money  which  the  defendant  ought  to  have  r^ 
ceived.  But  since  assumpsit  has  become  a  statu- 
tory remedy  its  scope  has  been  vasdy  enlarged, 
and  without  any  doubt  embraces  every&mg 
claimed  in  this  action. 

The  findings  of  the  Court  below  do  not  in- 
form us  as  to  whether  the  plaintiffs  ever  had  any 
knowledge  that  the  bonds  in  question  were  taken 
in  payment  for  their  coal,  nor  whether  they  ever 
assented  to  that  kind  of  payment,  but  certain  it 
is  the  bonds  were  never  delivered  to  the  plaintiff 
because  they  were  found  among  the  papers  of  the 
attorney  after  hi^  death.  Nor  is  there  any  find- 
ing or  evidence  that  the  bonds  were  ever  tendered 
to  the  plaintiffs.  If  they  ever  did  have  any  vahie 
and  had  been  delivered  or  tendered  to  the  plain- 
tiffs at  the  time  they  were  taken  in  January,  1S83, 
there  would  have  been  an  opportunity  to  realize 
on  them  at  least  what  they  were  worth  in  the 
market.  Where  the  attorney  chose  to  keep  them 
in  his  own  possession,  he  is  certainly  chargeable 
with  the  loss  which  resulted  during  his  retention 
of  them.  So  fiar  as  this  record  shows,  he  never 
gave  his  principals  for  their  coal  except  a  few 
dollars  which  he  paid  some  of  them  in  1886,  and 
for  which  sums  he  took  their  releases. 

If  the  attorney  had  exercised  the  commoner 
and  most  ordinary  prudence,  and  had  taken  from 
the  purchaser,  bonds  secured  by  a  mortgage  00 
the  property  sold,  with  a  suitable  agreement  as  to 
the  removal  of  the  coal,  he  could  doubdess  have 
secured  the  payment  of  all  the  purchase  money 
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for  his  principals,  and  saved  himself  from  any 
ulterior  liability.  But  for  the  Court  to  sanction 
the  degree  of  license  in  dealing  with  tl\e  property 
rights  entrusted  to  him  by  his  principals,  which 
he  practiced  in  this  instance,  would  be  so  wide  a 
departure  from  the  law  as  we  understand  it,  that 
we  cannot  give  it  any  sanction.  We  cannot 
agree  that  an  attorney-in-fact,  with  power  to  sell 
the  lands  of  his  principal  for  lawful  money,  may 
accept  as  payment  the  worthless  bonds  of  an  in- 
solvent company,  and  thereby  discharge  himself 
of  all  liability  to  his  principals. 

All  the  assignments  of  error  except  the  fourth 
and  seventh  are  sustained. 

The  judgment  of  the  Court  below  is  reversed 
and  the  record  is  remitted  with  instructions  to 
the  Court  below  to  enter  judgment  in  favor  of  the 
several  plaintiffs  for  such  sums  as  are  due  them 
after  deducting  all  money  payments  received 
by  them  respectively  with  costs.  h.  b. 


Ott  '94,  45.  October  21,  1894* 

Seanor  v.  McLaughlin. 

Contract  —  Bailment  —  Collateral  security — 
Remedies  of  bailor — Rescission^  or  enforce- 
ment of  bond — Remedies  not  cumulcUive. 

Where  A.  delivers  to  B.  a  chattel  under  a  contract  of 
bailment  which  provides  for  payment  at  specified  times, 
and  in  default  of  payment  confers  npon  A.  the  right  to 
re-take  the  chattel,  and  at  the  same  time  B.  gives  to  A. 
his  bond  as  collateral  security  for  the  performance  of  the 
contract,  upon  B.'s  default  A.  may  proceed  either  to  re- 
take the  chattel,  thus  rescinding  the  contract,  or  he  may 
elect  to  stand  by  the  contract  and  proceed  against  B.  on 
the  bond,  but  the  remedies  are  not  cumulative. 

Appeal  of  Seanor '&  Bierer,  plaintififSy  from 
the  judgment  of  the  Common  Pleas  of  West- 
moreland County  in  favor  of  Samuel  McLaugh- 
lin, defendant. 

At  the  trial,  Doty,  P.  J.,  directed  a  verdict 
for  the  defendant.  The  facts  are  stated  in  the 
opinion  of  the  Supreme  Court  Plaintifis  ap- 
pealed. 

V.  E.  Williams  (with  him  A.  M.  Sloan  and 
W,  A.  Griffith)^  for  appellants. 

fohn  M.  Peoples  (Z>.  S.  Atkinson  with  him), 
for  appellee. 

January  7, 1895.  Dean,  J.  The  plaintiffs  were 
manufacturers  of  agricultural  implements.  The 
defendant  travelled  from  place  to  place  threshing 
formers'  crops.  On  the  second  of  September, 
1S89,  ^^c  plaintiffs  put  in  defendant's  possession 
a  traction  engine  and  thresher,  he  to  use  the 
same  with  care  and  keep  in  good  order.  The 
-contract  was  one  of  hiring  or  bailment.    As  the 


parties  evidently  intended  the  event  should  be 
an  absolute  purchase,  for  security  the  venders 
retained  the  title  until  final  payment  of  the  hire. 
The  sum  of  the  hire  was  the  price  of  the 
machine,  1 1700,  to  be  paid  as  follows:  on  de- 
livery ^750 ;  on  the  ist  of  January,  1890,  ^316.- 
67,  with  interest ;  and  a  like  sum  on  the  ist  of 
January,  1891  and  1892,  with  interest.  As  col- 
lateral, **to  secure  the  payment  of  said  rental," 
the  defendant  executed  and  delivered  to  plaintifife 
a  judgment  bond  of  same  date,  in  the  penal  sum 
of  f  1900,  conditioned  for  the  payment  of  the 
three  installments  with  interest;  and  further 
stated :  "This  bond  is  given  as  collateral  to 
secure  the  rental  for  certain  machines  leased  by 
obligor  from  obligees."  The  first  payment  of 
1 750  was  made,  and  the  defendant  took  posses- 
sion of  the  machine  and  used  it  in  threshing  the 
crop  of  1889. 

Some  time  before  the  ist  of  January,  1890, 
the  defendant  informed  Seanor,  one  of  the 
plaintiffs,  that  he  would  be  unable  to  pay  the  first 
installment  of  I316.67. 

On  that  day  Seanor  called  on  defendant  and 
demanded  payment,  who  again  told  him  he  was 
not  able  to  pay,  and  that  Seanor  should  take  the 
machine  away;  Seanor  then  examined  it  and 
the  same  evening  arranged  to  have  it  removed. 
Defendant  demanded  his  bond,  or  a  receipt  for 
it,  before  the  machine  was  taken  away,  but 
Seanor  refused  to  give  either,  and  early  on  the 
morning  of  the  3d  of  January  removed  it. 
After  taking  the  machine,  on  the  same  day, 
plaintiffs  confessed  judgment  on  the  bond,  and 
issued  execution  for  the  first  installment.  On 
petition  and  affidavit  of  defendant,  the  Court 
opened  the  judgment  and  awarded  an  issue.  At 
the  trial,  the  facts  were,  in  substance,  as  we  have 
stated  them.  The  Court  below  was  of  the 
opinion  that :  i.  The  rights  of  the  parties  were 
to  be  determined  by  the  written  contract  be- 
tween them,  the  lease  and  the  bond.  2.  That 
on  default  of  payment  of  any  installment  plain- 
tiffs could  enter  judgment  and  collect  by  execu- 
tion, or  rescind  the  contract,  and  repossess 
themselves  of  the  machine,  but  could  not  adopt 
both  remedies.  3.  That  the  undisputed  evidence 
showed  a  rescission  of  the  contract,  and  there- 
after defendant  was  no  longer  answerable  on  the 
bond.  Therefore,  a  verdict  was  directed  for  de- 
fendant. From  the  judgment  entered  plaintifib 
press  this  appeal. 

The  merit  of  the  assignments  of  error  depends 
solely  on  whether  the  construction  given  by  the 
learned  Judge  of  the  Court  below  to  the  written 
contract,  as  set  out  in  the  lease  and  bond,  was 
right.  The  contract  was  to  pass  the  possession 
of  the  machine  to  the  defendant,  and  to  make 
secure  the  pa3rment  of  its  value  to  the  plaintifi. 
Its  value,  as  fixed  by  both  parties,  was  f  1700. 
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It  is  fair  to  presume  the  plaintiffs  intended  by 
the  contract  to  get  this  sum  once,  and  that  de- 
fendant did  not  intend  to  pay  it  or  any  part  of 
it  twice.  Parties  may,  in  contracting,  provide 
penalties  for  non-performance,  but  unless  they 
do  so  in  unmistakable  language,  courts  will  not 
insert  them.  In  the  lease,  after  specifying  the 
three  instalments  and  their  dates  of  payment, 
the  defendant  immediately  said :  **And  as  col- 
lateral to  secure  the  payment  of  said  rentals,  I 
have  executed  and  delivered  ....  my  judg- 
ment bond  of  even  date  herewith."  Then 
almost  the  last  words  of  the  bond  are :  "This 
bond  is  given  as  collateral  to  secure  the  rentak." 
The  principal  obligation  by  the  contract  was  to 
pay  for  the  machine,  ^316.67,  with  the  interest, 
on  the  I  St  of  January  of  the  three  following 
years;  and,  **If  default  be  made  in  said  pay- 
ments ....  they,  said  Seanor  &  Bierer,  or 
their  agents,  may  resume  actual  possession  of  the 
same ;  and  I  hereby  further  authorize  and  em- 
power the  said  Seanor  &  Bierer  ....  to 
enter  the  premises  wherever  said  machines  may 
be,  and  take  and  carry  them  away." 

This  was  primarily  the  obligation  to  pay,  and 
the  remedy  to  enforce  payment.  Plaintiffs  re- 
tained title  to  the  chattel,  with  the  right  to 
resume  possession  in  default  of  payment  of  the 
hire.  Then  the  judgment  bond  is  given,  in  ex- 
press terms,  as  a  security  collateral  to  the  per- 
formance of  this  principal  obligation.  There  is 
no  technical  legal  definition  of  the  word  collat- 
eral, distinct  from  its  common  signification ;  it 
is  an  additional  security  for  the  performance  of 
the  principal  obligation,  and  on  the  discharge  of 
the  latter  it  is  to  be  surrendered.  Therefore  the 
plaintiffs  had  two  distinct  remedies,  either  of 
which  they  might  adopt  to  enforce  their  right. 
They  parted  with  the  possession  of  the  machine 
at  the  price  of  I1700;  1750  of  this  to  be  paid 
in  hand,  which  they  received ;  they  still  retained 
title,  with  the  right  to  resume  possession  on  de- 
fault in  either  payment  of  ^316.67.  But  the 
subject  of  the  contract  being  a  movable  chattel, 
and  this  security  being  at  best  little  more  than  a 
chattel  mortgage,  they  took  a  personal  judgment 
bond  with  power  of  attorney  to  enter  it  and  con- 
fess judgment  in  any  Court  of  record  of  the 
United  States  or  elsewhere,  as  collateral  to  the 
original  obligation.  Either  remedy  was  com- 
plete in  itself,  and  the  plaintiffs,  on  default, 
could  adopt  either ;  but  they  were  not  cumula- 
tive, they  could  not  adopt  both,  unless  it  was 
plainly  expressed  in  the  contract,  or  a  necessary 
implication  from  its  terms.  The  words  of  this 
contract  negative  such  a  construction ;  the  de- 
fendant stipulates  that  **if  default  be  made  in 
said  payments,  or  any  of  them,  ,  .  .  .  then,  in 
that  case,  I  hereby  covenant  and  agree  to  return 
said   machines  to  said  Seanor  &  Bierer,    and 


that  they  ....  or  their  agents  may  resume  ac- 
tual possession  of  the  same."  That  .was  the 
penalty  for  default  of  the  primary  obligation,  and 
repossession  of  the  machines  the  discharge  of 
it.  On  default  of  payment  the  plaintiffe  were 
not  bound  to  accept  the  machine  or  take  posses- 
sion of  it ;  they  could  have  entered  judgment 
on  the  bond,  levied  on  the  machine  and  any 
other  property  of  the  defendant,  in  satisfaction 
of  their  demand.  But  they  rescinded  the  con- 
tract by  retaking  into  their  possession  the  subject 
of  it,  which  they  had  a  right  to  do,  and  then 
immediately  entered  their  bond  and  issued  exe- 
cution to  levy  on  other  property  of  defendant, 
which  they  had  no  right  to  do,  for  the  contract 
or  obligation  to  which  the  bond  was  collateral, 
no  longer  existed.  It  ought  to  have  been  sur- 
rendered to  defendant  when  he  demanded  it  at 
the  time  plaintiffs  took  away  the  machine.  The 
contract  in  this  case  is  not  essentially  different 
from  those  in  Campbell  v.  Hickok,  140  Pa. 
290,  and  Scott  v.  Hough,  151  Id.  630,  in  both 
of  which  cases  we  held  that  the  remedies  were 
distinct  and  not  cumulative.  If  the  bailor  re- 
scinded by  repossessing  himself  of  the  property, 
the  right  of  personal  action  against  the  bailee 
was  at  an  end.  That  the  words  * 'rescission"  or 
* 'rescind"  do  not  occur  in  this  contract  is  not 
material.  Rescission  is  a  fact ;  the  word  itself 
may  be  used  by  the  contracting  parties  to  indi- 
cate the  right,  but  other  words  may  be  adopted 
to  point  out  that  course  of  conduct  of  the  part- 
ies, which  shall  constitute  the  fact  of  rescission. 

The  decision  in  Campbell  v,  Hickok,  w/ra, 
was  based  on  the  stipulation  of  the  contract,  that 
the  lessor  had  the  right,  on  lessee's  failure  to  pay 
any  installment,  to  repossess  himself  of  the  prop- 
erty, and  having  exercised  this  right,  the  con- 
tract was  rescinded  in  fact,  and  there  was  an  end 
of  personal  obligation  on  part  of  lessee.  While 
the  word  ''rescinded"  is  used  in  that  contract, 
the  right  to  rescind  and  the  act  necessary  to  a 
rescission  are  plainly  expressed  without  it,  and 
the  interpretation  was  fully  warranted  even  if 
the  word  had  not  been  used. 

Here  the  plaintiffs  in  effect,  in  their  contract, 
stipulated  that  in  default  of  payment  of  rental 
they  should  have  the  right  to  take  the  machine 
back  to  make  good  the  default ;  there  was  d^ 
fault,  and  because  of  it  they  took  back  the 
machine.  This  was  both  a  right  to  rescind  and 
the  exercise  of  the  right  or  a  rescission  in  fact. 
The  construction  put  upon  the  whole  contract  by 
the  learned  Judge  of  the  Court  below  was  right 
Therefore  the  assignments  of  error  are  overruled, 
and  the  judgment  is  affirmed,      j.  d.  b.,  jr. 
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Oct.,  '94,  69.  October  3,  1894. 

Kennedy     v.    Agricultural    Insurance 
Company. 

Foreign  Insurance  Companies — Service  upon 
— Atiiuhment  execution — State  agent — Acts 
of  April  4^  i^73y  and  June  20 ^  1883, 

Foreign  insurance  companies  licensed  to  transact  busi- 
ness in  this  State  have  always  been  considered  and  are 
in  &ct  essentially  a  distinct  class  of  corporations,  justify- 
ing and  requiring  legislation  appropriate  to  the  class  it- 
seBl 

The  Act  of  April  4,  1873,  as  amended  by  the  Act  of 
June  20,  1883,  P.  L.  134,  was  designed  to  place  such 
companies  within  easy  and  convenient  reach  of  process, 
and  the  terms  of  the  Act  are  very  comprehensive.  <*  Any 
and  every  writ*'  in  the  Act  clearly  comprehends  an  attach- 
ment execution,  and  service  upon  the  **State  agent*'  any- 
where within  the  State  is  a  good  service  upon  the  com- 
pany. 

Appeal  of  M.  J.  Kennedy,  plaintiff,  from  the 
judgment  of  the  Common  Pleas  of  Westmore- 
land County,  striking  off  judgment  entered  by 
default  against  the  Agricultural  Insurance  Com- 
pany of  Watertown,  N.  Y.,  garnishee,  and  set- 
ting aside  the  service  of  an  attachment  execution 
upon  the  said  garnishee. 

The  facts  are  fully  stated  in  the  opinion  of  the 
Supreme  Court.  Doty,  P.  J.,  having  stricken  off 
the  judgment  for  plaintiff  and  having  set  aside  the 
service  upon  the  garnishee,  plaintiff  appealed,  as* 
signing  this  action  as  error. 

V.  E,  Williams,  (with  him  A.  Af.  Sloan  and 
W.  H,  Griffith),  for  appellant. 

/.  R.  Smithy  (^John  C.  Robinson  with  him), 
for  appellee. 

January  7,  1895.  Sterrett,  C.  J.  Judg- 
ment A'as  obtained  in  the  Court  below  by  the 
plaintiff  against  Charles  Haney,  whose  dwelling 
house  was  covered  by  a  fire  insurance  policy  of 
the  Agricultural  Insurance  Company  of  Water- 
town,  New  York,  the  defendant  above  named. 
Shortly  afterwards,  the  house  was  totally  de- 
stroyed by  fire,  and  thereupon  the  plaintiff  is- 
sued an  attachment  execution  on  the  judgment 
and  caused  the  same  to  be  served  on  Frederick 
Theis,  the  designated  State  agent  of  the  insur- 
ance company  at  his  office  in  the  City  of  Wilkes- 
Barre,  Pa.  The  attachment  was  served  person- 
ally on  said  agent  by  the  Sheriff  of  Luzerne 
County,  who,  for  that  purpose,  was  specially  de- 
putized by  the  Sheriff  of  Westmoreland  County 
to  whom  the  same  was  directed.  The  writ,  in 
usual  form,  after  reciting  the  judgment  of  ^400, 
etc.,  contains  a  clause  of  summons  commanding 
said  insurance  company,  garnishee,  to  be  and 
appear,  etc. ,  on  the  first  Monday  of  May,  then 
next,  to  show  cause,  if  any  it  has,  why  the  judg- 


ment aforesaid  should  not  be  levied  of  the  effects 
of  said  defendant  in  its  hands,  agreeably  to  the 
Acts  of  Assembly,  etc.  Neither  the  insurance 
company  nor  its  said  agent  appeared  in  person 
or  by  attorney,  and  on  August  26,  the  Court, 
being  advised  of  the  company's  default,  gave 
judgment  against  it  in  the  form  approved  by  this 
Court  in  Layman  v»  Beam,  6  Whart.  181,  and 
Jones  z^.  Tracy,  75  Pa.  417.  Subsequently,  the 
defendant  garnishee  moved  the  Court  to  strike 
off  the  last  mentioned  judgment,  set  aside  the 
service  of  the  attachment,  etc.,  because:  (a) 
**The  Court  has  no  jurisdiction  over  the  said 
garnishee**  \  {b)  **There  is  no  Act  of  Assembly 
authorizing  the  issuing  and  serving  of  such  writ, 
or  requiring  the  insurance  company  to  come 
into  this  Court  and  make  answer";  {c)  "The 
State  agent  of  said  insurance  company  does  not 
reside  within  the  County  of  Westmoreland" ; 
{d)  **A  person  or  corporation  not  a  resident  can 
only  be  attached  in  the  county  where  it  can  be 
properly  served";  and  {e)  **The  said  service  is 
illegal  and  void."  The  Court,  recognizing  the 
reasons-  thus  assigned  by  the  defendant  gar- 
nishee, as  sufficient,  struck  off  the  judgment  en- 
tered against  it  in  default  of  appearance,  and  set 
aside  the  service  of  the  attachment  execution. 
This  action  of  the  Court  is  the  subject  of  com- 
plaint in  the  specification  of  error. 

The  Act  of  April  4,  1873,  as  amended  by  the 
Act  of  June  20,  1883,  declared:  **No  insur- 
ance company,  not  of  this  State,  nor  its  agents, 
shall  do  business  in  this  State,  until  it  has  filed 
with  the  insurance  commissioner  of  this  State  a 
written  stipulation,  duly  authenticated  by  the 
company,  agreeing  that  any  legal  process  affect- 
ing the  company,  served  on  .  .  .  the  agent  speci- 
fied by  the  company  to  receive  service  of  pro- 
cess for  said  company,  shall  have  the  same  effect 
as  if  served  personally  on  the  company  within 

this  State The  term   process  shall  be 

construed  to  mean  and  include  any  and  every 
writ,  rule,  order,  notice  or  decree,  including 
any  process  of  execution  that  may  issue  in  or 
upon  any  action,  suit  or  legal  proceeding  to- 
which  said  company  may  be  a  party,  by  them- 
selves, or  jointly  with  others,  whether  the  same 
shall  arise  upon  a  policy  of  insurance  or  other- 
wise, by  or  in  any  Court  of  this  Commonwealth 
having  jurisdiction  of  the  subject  matter  in  con- 
troversy, and  all  writs,  rules,  orders,  notices  or 
decrees  aforesaid  shall  be  directed  to  the  sheriff, 
constable  or  other  officer,  authorized  by  law  to 
serve  similar  writs,  of  the  county  wherein  the 
same  shall  be  issued,  who  is  hereby  authorized 
to  serve  the  same  on  any  and  every  person  or 
persons,  body  politic  or  corporate,  named  in 
said  process  with  said  company,  either  as  plain- 
tiff", defendant  or  otherwise,  or  who  may  be  im- 
pleaded in  said  action,  suit  or  proceeding  with 
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said  company,  found  in  said  county,  ....  as 
may  be  directed  by  the  plaintiff  or  person  issu- 
ing said  process  or  his  attorney,  and  in  the  ab- 
sence of  such  direction,  as  shall  be  most  con- 
venient, the  officer  to  whom  said  process  may 
be  directed,  shall  by  writing  indorsed  on  or  at* 
tached  to  said  process,  deputize  the  sheriff,  con- 
stable or  other  officer  of  the  county  where  the 
State  agent  designated  by  any  company, 
as  provided  by  law,  to  receive  service  of  process 
for  said  company  may  reside,  to  serve  the  same 
osk  him ;  and  each  and  every  service  so  made, 
shall  have  the  same  force  and  effect  to  all  in- 
tents and  purposes  as  personal  service  on  said 
company,  in  the  county  where  said  process  is- 
sued." 

While  this  Act  is  somewhat  involved  and  not 
as  clearly  expressed  as  it  might  have  been,  we 
think  it  was  intended  to  authorize  service  of  an 
attachment  execution  on  the  State  agent  of  a 
foreign  insurance  company,  garnishee,  whether 
the  agent  has  his  office  in  the  county  whence  the 
writ  issued  or  not.  In  other  words,  we  are  of 
opinion  that,  in  the  circumstances  of  this  case, 
the  service  of  the  writ,  on  the  garnishee  com- 
pany's State  agent,  was  made  according  to  the 
provisions  of  the  Act,  and  its  legal  effect  is  the 
same  as  if  it  had  been  served  personally  on  his 
principal,  within  this  State.  For  the  purpose  of 
being  served  with  any  **writ,  rule,  order,  notice 
or  decree,"  authorized  by  the  Act,  the  State 
agent  is  pro  hac  the  company  itself,  and  is  to  be 
constructively  regarded  as  a  resident  of  each  and 
every  county  in  the  State. 

The  Act  is  not  obnoxious  to  the  objection 
that  it  is  special  legislation  and  therefore  uncon- 
stitutional. Foreign  insurance  companies,  li- 
censed to  transact  business  in  this  State,  have 
always  been  considered  and  are  in  fact  essen- 
ti^ly  a  distinct  class  of  corporations,  justifying 
and  requiring  legislation  appropriate  to  the  class 
itself.  If  such  companies,  owing  their  existence 
to  some  authority  outside  and  not  having  their 
principal  offices  within  the  State,  are  permitted 
to  transact  business  here,  it  must  necessarily  be 
upon  such  terms  and  conditions  as  will  enable 
the  insurance  department  of  the  Commonwealth 
to  supervise  their  business  operations,  etc.,  and 
place  them  within  easy  and  convenient  reach  of 
process  at  the  suit  of  the  Commonwealth  or  any 
of  its  citizens.  Hence  the  provision  requiring 
them  to  appoint  a  State  agent  on  whom  <'any 
and  every  writ,  rule,  order,  notice  or  decree," 
etc.,  may  be  served  with  the  same  effect  as  if 
served  personally  on  the  company  within  this 
State.  The  specified  forms  of  process  are  very 
comprehensive.  **Any  and  every  writ"  clearly 
comprehends  an  attachment  execution,  which  is 
of  a  two-fold  nature.  As  to  the  defendant  in 
the  judgment  on  which  it  issues,  it  is  a  species 


of  execution  process,  but  as  to  the  garnishee  who 
becomes  a  party  defendant  therein,  it  is  an  or- 
iginal process — a  summons  commanding  him  to 
appear  and  show  cause,  if  any  he  has,  why  the 
judgment  in  favor  of  the  plaintiff  should  not  be 
levied  of  the  goods  and  effects  of  the  defendant 
in  his  hands.  In  form  as  well  as  in  effect,  the 
summons  clause  of  an  attachment  execution,  re- 
quired to  be  served  on  the  garnishee,  is  in  every 
proper  sense  of  the  term  a  "writ,"  and  there- 
fore within  the  provision  of  the  Act. 

We  are  therefore  of  opinion  that  the  leaned 
president  of  the  Common  Pleas  erred  in  holding 
<*that  the  attachment  execution  was  not  property 
served  upon  the  garnishee." 

The  order  of  December  ii,  1893,  striking  off 
"the  judgment  and  setting  aside  the  service  of 
the  attachment  execution  upon  said  garnishee," 
is  reversed  and  set  aside,  and  said  judgment  and 
service  are  hereby  re-instated,  with  costs  to  be 
paid  by  the  garnishee  defendant. 

J.  D.  B.,  jr. 


Oct.  *94,  108.  October  3, 1894. 

Berwald  v.  Ray,  Sheriff. 

Trespass — Attaehmeni  under  Act  of  March  ij, 
1869 f  and  supplement  of  May  24,  iSSj^Btnii 
— Measure  of  dctmages. 

Where  an  attachment  execution  is  issued,  and  onder 
proceedings  had  upon  it,  goods  of  a  third  person  are  lold 
by  the  sheriff  as  the  goods  of  the  debtor,  the  sheriff  ii 
liable  in  trespass  to  the  owners  of  the  goods,  and  the  rem- 
edy  for  such  sale  is  not  confined  to  an  action  npoo  ^ 
bond  given  when  the  attachment  issues. 

The  liability  of  the  obligor  on  the  bond  given  in  attadi- 
ment  proceedings  is  limited  to  costs,  fees,  and  dama^ 
sustained  by  reason  of  the  attachment ;  and  such  damagei 
must  be  such  as  are  the  natural  and  usual  result  of  the 
seizure  of  goods,  but  not  such  as  are  indirect  or  coiiM> 
quential,  or  punitive. 

Appeal  of  Benjamin  Ben^ald,  by  his  next 
friend,  A.  H.  Michaels,  plaintiff,  from  the  judg- 
ment of  Common  Pleas  of  Venango  Coaoty,  in 
an  action  of  trespass  against  L.  L.  Kay,  sheriff 
of  Venango  County. 

The  facts  of  the  case  are  sufficiently  stated  in 
the  opinion  of  the  Supreme  Court,  if^ra.  The 
Court  at  nisi  prius,  Taylor,  P.  J.,  charged  the 
jury  as  follows : 

**  For  the  reasons  we  have  stated  herctrfore, 
we  will  say  the  plaintiffs'  right  to  recover  should 
have  been  upon  the  bond  given  in  this  casCi 
If  there  was  any  defect  in  the  bond,  they  ought 
to  have  called  it  to  the  attention  of  the  Court 
before,  but  having  acquiesced  in  it  until  final 
judgment  in  the  case,  it  is  too  late  then  to  raise 
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the  question  as  to  the  validity  of  that  bond.  In 
otir  opinion  suit  upon  the  bond  would  be  the 
proper  remedy  of  the  plaintiff  instead  of  an  ac- 
tion of  trespass'." 

Verdict  for  defendant. 

The  plaintiff  took  this  appeal,  and  assigned  as 
error  the  above- quoted  charge. 

/.  H,  Osmer,  (with  him  Osmer,  Osmer^  Breen 
and  Murphy^)  for  appellant. 

The  owner  of  goods  seized  as  those  of  anoth- 
er, is  not  obliged  to  intervene  pro  interesse  suo 
on  pain  of  forfeiting  his  rights  of  property  or 
action.  Unless  he  be  called  upon  to  make  good 
his  claim  by  virtue  of  statutes  relating  to  inter- 
pleader, he  may  sue  the  officer  and  recover 
cbunages. 

Megee  v.  Beime,  39  Pa.  50. 

A  sheriff  who  in  attachment  seizes  goods  of 
any  person  other  than  the  defendant,  is  liable  in 
trespass,  irrespective  of  the  event  of  the  suit  be- 
tween plaintiff  and  defendant. 

Rothennel  v,  Marr,  98  Pa.  285. 

Robert  T.  GUnn,  for  appellee. 

The  refusal  to  dissolve  the  attachment  stamped 
the  transaction  by  which  the  defendants  therein 
obtained  them,  as  fraudulent,  and  authorized  the 
sheriff  to  hold  the  goods  for  the  purpose  of  satis- 
faction. 

Walls  V.  Campbell,  125  Pft.  546. 

The  plaintiffs'  remedy  is  on  the  bond. 

Rothennel  v.  Marr,  98  Pb.  285. 
Plnnkett  v,  Sauer,  101  Id.  356. 
Gunnis  v.  Claff»  ill  Id.  512. 

That  the  sheriff,  prior  to  making  sale  of  the 
goods  attached,  upon  the  writ  of  fi.  fa.  issued  to 
him,  received  from  plaintiffs  a  bond  of  indem- 
nity, can  avail  appellant  nothing.  Such  bond 
does  not  change  the  legal  status  of  the  parties  in 
this  action. 

January  7,  1895.  Fell,  J.  This  action  was 
against  the  sheriff  for  selling  the  goods  of  the 
plaintiff  under  an  execution  against  another  per- 
son. The  learned  Judge  directed  a  verdict  for 
the  defendant,  and  this  is  the  error  assigned. 
H.  &  C.  Wise  caused  an  attachment  under  the 
Act  of  March  17,  1869,  to  issue  against  R.  Ber- 
wald  and  B.  Berwald,  under  which  certain  goods 
contained  in  a  store  conducted  in  the  name  of 
B.  Berwald,  and  claimed  by  him  as  his  property, 
were  seized.  A  rule  to  dissolve  the  attachment 
was  discharged,  and  a  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defence  was  made  ab- 
solute as  to  a  part  of  the  claim  against  R.  Ber- 
wald and  discharged  as  to  B.  Berwald,  the  plain- 
tiff here.  Execution  was  issued  upon  the  judg- 
ment against  R.  Berwald,  and  the  goods  attached 
were  levied    upon.      B.  Berwald  notified  the 


sheriff  that  the  goods  were  his,  but  the  sheriff, 
on  being  indemnified  by  the  plaintiff  in  the  at* 
tachment,  sold  them.  The  attachment  pro- 
ceedings were  subsequently  discontinued,  no 
judgment  having  been  obtained  against  B.  Ber- 
wald. The  reason  assigned  by  the  Court  for 
the  peremptory  instruction  to  find  for  the  de- 
fendant was  that  the  plaintiff's  only  remedy  was 
by  action  on  the  bond  given  when  the  attach- 
ment issued. 

An  action  may  be  maintained  on  a  bond  given 
in  an  attachment  proceeding  under  the  Act  of 
March  17,  1869,  as  am^ded  by  the  Act  of  May 
24,  1887,  where  there  has  been  a  failure  to 
prosecute  the  attachment  with  effect,  or  if  the 
attachment  has  been  quashed,  dissolved  or 
ended ;  and  recovery  in  such  an  action  is  limited 
to  legal  costs,  fees  and  damages  sustained  by 
reason  of  the  attachment.  It  is  a  statutory 
bond,  and  liability  under  it  cannot  be  extended 
beyond  its  terms.  The  damages  which  may  be 
recovered  are  such  as  are  the  natural  and  usual 
result  of  the  seizure  of  goods,  as  loss  of  sales 
and  interruption  of  business,  but  not  such  as  are 
indirect  or  consequential,  or  punitive.  Com- 
monwealth ex  reL  Cord  v.  Magnolia  Land  and 
Imp.  Co.,  163  Pa.  99.  The  sale  of  the  plain- 
tiff's goods  was  not  the  result  of  an  attachment 
against  him,  but  of  a  judgment  and  execution 
against  another.  It  was  not  in  violation  of  the 
condition  of  the  bond,  but  of  his  rights  entirely, 
irrespective  of  the  bond.  An  action  on  the 
bond  could  be  maintained  only  for  a  breach  of 
its  condition,  and  any  recovery  would  be  limited 
to  loss  resulting  from  the  seizure  of  the  goods. 
For  the  unlawful  sale  of  the  property  his  remedy 
was  in  trespass,  and  on  the  issue  raised,  it  was 
his  right  to  go  to  the  jury. 

The  assignment  of  error  is  sustained,  and  the 
judgment  revereed  with  a  venire  facias  de  novo. 

H.  t. 


Oct.  '94,  155. 


October  3, 1894. 


Mofiitt  V.  Ljrtle. 


Right  of  way — Deed^Reservation  or  exception 
— Use  of  servient  tenement  by  owner, 

A  clause  in  a  deed  for  land,  «Said  party  of  the  first  part 
reserves  the  right  of  road  or  lane  from  said  F.  road  along 
said  west  line  and  M's.  east  line,  18  feet  wide,  to  said 
party  of  the  first  part's  fields  or  orchards"  is  a  reservation 
of  a  right  of  way  and  not  an  exception  of  a  strip  of  land 
from  the  grant,  and  the  grantee  may  make  any  ose  of  the 
strip  which  does  not  interfere  with  the  grantor's  use 
thereof  for  the  purposes  of  a  way. 

A  grantor  who  has  reserved  a  way  over  part  of  the 
land  granted  has  no  right  to  erect  a  fence  along  the  satte 
on  the  said  land. 

Where  a  right  of  way  exists,  the  owner  of  the  servient 
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tenement  may  plow  up  the  ground,  provided  that  by  so 
doinj;  he  do  not  interfere  with  the  right  of  way,  and 
whether  he  has  so  interfered  is  a  question  for  the  jary. 

Appeal  of  Samuel  S.  Lylle  and  Charles  Lytle, 
defendants,  from  the  judgment  of  the  Common 
Pleas  of  Venango  County,  in  an  action  of  tres- 
pass brought  by  Richard  Moffilt. 

This  was  an  action  brought  to  recover  dam- 
ages for  interference  witli  a  right  of  way  and  for 
removing  a  fence  erected  to  protect  the  same. 

On  the  trial,  before  Taylor,  P  J.,  the  follow- 
ing facts  appeared :  Richard  Moffitt,  the  plain- 
tiff, owning  a  strip  of  land,  conveyed  by  deed  to 
one  Henderson  a  piece  of  four  acres,  the  western 
line  of  which  was  identical  with  the  eastern  line 
of  land  of  one  Elizabeth  McElhinney.  The  deed 
contained  the  following:  **Said  party  of  the 
first  part  reserves  the  right  of  road  or  lane  from 
said  Franklin  and  Mercer  road  along  said  west 
line  and  McElhinney's  east  line,  eighteen  feet 
wide,  to  said  party  of  first  part's  fields  or  or- 
chard.'* In  1892  Samuels.  Lytle,  one  of  the  de- 
fendants, bought  the  four  acre  piece  at  sheriff's 
sale,  upon  an  execution  against  Henderson.  The 
sheriff's  sale  was  made  subject  to  the  reservation 
of  the  right  of  way  above  mentioned.  At  the 
time  Lytle  became  possessed  of  the  land  a  barn 
was  situated  thereon  within  about  three  feet  of 
the  strip  over  which  the  right  of  way  extended, 
and  it  had  been  so  situated  since  a  time  long 
before  Lytle  became  the  owner  of  the  land. 
The  main  entrance  to  the  barn  was  from  said 
strip  ;  and  Lytle  from  the  time  he  took  posses- 
sion of  the  land  was  accustomed  to  have  ingress 
and  egress  to  and  from  the  barn,  for  himself,  his 
horses  and  cattle,  by  that  entrance  and  over  said 
strip.  About  June  20,  1892,  Charles  Lytle,  one 
of  the  defendants,  by  the  direction  of  his  father, 
San\uel  S.  Lytle,  the  other  defendant,  plowed 
and  harrowed  a  part  of  the  land  over  which  the 
right  of  way  extended. 

Shortly  after  said  plowing  and  harrowing  was 
done,  plaintiff  erected  a  fence  on  a  part  of  said 
strip  and  along  and  near  the  eastern  line  thereof, 
so  as  to  prevent  appellants  from  having  access  to 
the  bam  by  its  main  entrance.  Thereupon  de- 
fendants took  down  and  removed  enough  of  the 
fence  to  enable  them  to  get  into  and  out  of  the 
barn  with  teams  and  cattle. 

Counsel  for  defendant  proposed  to  ask  one  of 
the  defendants  whether  the  erection  of  a  fence 
along  the  interior  line  of  the  right  of  way  would 
interfere  with  the  use  of  the  barn.  Objected  to. 
Objection  sustained.  (First  assignment  of 
error.) 

The  Court  charged  as  follows:  **This  is  an 
action  of  trespass  brought  by  Mr.  Moffitt  against 
the  defendant  here  for  interfering  with  his  alleged 
rights.     It  is  not  contended  upon  the  part  of  the 


plaintiff  that  there  is  any  serious  amount  of 
damage  done,  but  they  got  into  a  controversy 
which  it  seemed  they  had  to  have  settled  in 
Court,  if  the  uncontradicted  evidence  is  b^ 
lieved.  The  defendant  claimed  he  had  the  right 
to  plow  up  the  road  or  use  it  in  any  way  he 
pleased,  and  finally  Mr.  Moffitt  was  compelled 
to  bring  this  action  to  test  the  right.  Under 
those  circumstances  there  is  no  wonder  the  case 
got  into  Court.  It  is  always  better  to  keep  these 
little  cases  out  of  Court.  [Under  this  reserva- 
tion in  the  deed  the  defendant  was  bound  to 
take  notice  of  it.  The  deed  in  which  the  reser- 
vation was  contained  was  made  to  Mofl&tt  on  the 
25th  day  of  March,  1876.  It  was  upon  record 
upon  the  first  day  of  April,  1876,  almost  twenty 
years  ago.  Being  so,  the  defendant  purchased 
with  notice  of  what  was  in  the  deed.  He  was 
bound  to  know  if  there  was  a  reservation  in  it, 
and  was*  bound  by  that  reservation.  It  seems 
there  has  never  been  any  controversy  about  it 
till  lately.  I  will  not  decide  whether  this  reser- 
vation is  exclusive  or  not.  Sometimes  there  are 
pretty  nice  questions  raised  by  reservations  and 
exclusions  in  deeds,  but  this  is  not  necessary  for 
the  decision  of  this  case.]  (Second  assignment 
of  error.) 

**lt  you  believe  the  uncontradicted  evidence 
that  this  land  was  interfered  with,  and  plowed 
up  in  the  way  testified  to  by  the  plaintiff,  and 
the  fence  torn  down  that  was  built  by  Mr.  Mof. 
fitt  within  the  line  of  this  right  of  way,  as  he 
has  stated  here,  it  is  unnecessary  to  decide 
whether  that  right  of  way  is  exclusive  in  him  or 
not.  The  defendant  had  no  right  to  interfere 
with  it.  He  had  the  right  to  go  over  it  at  any 
and  all  times,  and  without  any  interference  upon 
the  part  of  the  defendant.  And  [if  you  find 
that  he  has  plowed  it  up  and  left  it  in  the  shape 
that  is  testified  to,  or  has  taken  down  a  fence 
that  had  been  erected  on  that  right  of  way,  they 
had  no  right  to  do  it,  and  your  verdict  would  be 
for  the  plaintiff.  The  plaintiff  don't  ask  for 
anything  here ;  it  is  not  an  item  of  dollars  and 
cents.  They  merely  want  a  small  item  of  dam- 
ages.] (Third  assignment  of  error.)  If  yoo 
find  nothing  has  been  done  to  interfere  with  it 
then  you  would  find  a  verdict  for  the  defendant." 

The  plaintiff  presented,  tn/er  alia,  certain 
points,  which  with  their  answers  were  as  fol- 
lows:— 

**i.  The  reservation  in  the  deed  gives  to  the 
plaintiff  the  exclusive  right  to  this  road  or  lane 
and  the  defendant  would  have  no  right  to  go 
upon  it  to  plow  it  up  for  sowing  in  buckwheat  or 
any  other  purpose  and  the  verdict  should  be  for 
the  plaintiff.*'  Answer.  "With  the  word  ex- 
clusive stricken  out,  we  affirm  that  point" 
(Fourth  assignment  of  error.) 

"2.  If  the  jury  finds  that  the  reservation  was 
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for  a  road  or  lane,  it  is  a  reservation  separate 
and  apart  from  the  grant  of  the  balance  of  the 
land,  land  to  individuate  it  from  the  balance  of  the 
land  by  a  fence,  and  if  defendant  tore  down  the 
fence  so  erected  he  is  a  trespasser  and  their  ver- 
dict must  be  for  the  plaintiff."  Answer,  ^^ki- 
firmed."     (Fifth  assignment  of  error.) 

"3.  If  the  right  of  way  was  not  exclusive  in 
plaintiff,  then  the  defendants  would  not  be  war- 
ranted in  entering  upon  the  right,  and  without 
the  consent  of  plaintiff  plow  it  up,^or  tear  down 
the  fence  erected,  and  their  verdict  should  be 
for  the  plaintiff."  Answer,  "Affirmed."  (Sixth 
assignment  of  error.) 

The  defendants  presented,  inter  alia,  certain 
points,  which  with  their  answers  were  as  fol- 
lows:— 

**2.  That  if  the  jury  believe  that  the  fence 
was  erected  on  the  land  of  defendants  or  either 
of  them,  without  their  or  his  consent  or  against 
their  or  his  will,  after  the  plowing  complained 
of  by  the  plaintiff  was  done,  their  verdict  must 
be  for  the  defendants,  as  to  the  trespass  alleged 
by  the  plaintiff  in  tearing  down  said  fence." 

Answer,  **That  would  be  true  if  there  was  a 
shadow  of  evidence  to  warrant  it.  There  is  no 
evidence  at  all  that  the  fence  was  erected  there 
except  upon  the  right  of  way."  (Seventh  assign- 
ment of  error.) 

**3.  That  the  plaintiff's  right  of  way  in  ques- 
tion was  not  exclusive,  and  the  defendant  S.  S. 
Lytle  or  defendant  Charles  Lytle,  acting  under 
the  direction  of  said  S.  S.  Lytle,  had  a  right  to 
enter  upon,  occupy  and  use  the  ground  over 
which  said  right  of  way  extended,  for  every  pur- 
pose not  inconsistent  with  the  plaintiff's  said 
right  of  way,  and  might  in  doing  so  lawfully 
taie  down  and  remove  said  fence." 

"This  point,  as  made,  answered  in  the  nega- 
tive."    (Eighth  assignment  of  error.) 

Verdict  for  plaintiff  for  $6  and  judgment  there- 
on. 

The  defendants  took  this  appeal  and  filed  the 
assignments  of  error  above  indicated. 

W,  C.  Rheem,  for  appellants. 

The  clause  in  the  deed  is  a  reservation  of  a 
right  of  way,  not  an  exception  from  the  convey- 
ance, therefore  the  defendant,  Lytle,  was  entitled 
to  travel  an)rwhere  he  pleased  within  his  own 
lines,  and  in  so  doing  might  lawfully  remove  the 
fence  erected  within  the  same  by  the  plaintiff. 

Kister  v,  Reeser,  98  Pa.  i. 
Dietrich  v.  Berk,  24  Id.  470. 

The  plowing  and  harrowing  was  at  most  dam- 
num  absque  injuria,  and  the  jury  should  have  been 
allowed  to  have  found  whether  the  same  was  in- 
jury to  the  way. 

Robert  IV.  DunnXJ.  S.  Carmichael  with 
him),  for  appellee. 


January  7,  1895.  Green,  J.  That  the  reser- 
vation contained  in  the  deed  from  Moffitt  to 
Henderson,  is  not  an  exception  of  a  part  of  the 
land  conveyed,  but  is  only  a  reservation  of  a 
right  of  way  over  the  surface  of  the  land,  is  so 
manifest,  that  it  is  not  really  denied  by  the  plain- 
tiff. The  very  point  was  decided  by  tiiis  Court, 
of  Kistler  v,  Reeser,  98  Pa.  i,  where  the  reser- 
vation was  made  in  terms  almost  precisely  similar 
to  the  reservation  in  this  case.  Mr.  Justice 
Trunkey  delivering  the  opinion,  said,  ''Where 
land  is  granted  and  the  right  of  way  reserved, 
that  right  becomes  a  new  thing  derived  from  the 
land ;  and  although  before  the  deed  the  grantor 
had  the  right  of  way  over  the  land  whenever  he 
chose  to  exercise  it,  yet  when  he  conveyed  the 
land  the  reservation  was  a  thing  separate  from  the 
right  of  the  grantee  in  the  land :  State  v,  Wilson, 
46  Me.  9.  A  reservation  is  the  creation  of  a 
right  or  interest  which  had  no  prior  existence  as 
such  in  a  thing  or  part  of  a  thing  granted.  It  is 
distinguished  from  an  exception  in  that  it  is  of  a 
new  right  or  interest.  An  exception  is  always  of 
part  of  the  thing  granted  it  is  of  the  whole  of  the 
part  excepted." 

In  the  present  case,  the  whole  of  the  land  was 
conveyed  in  fee  by  Moffitt  to  Henderson,  and  the 
reservation  was  in  these  words:  ''Said  party  of 
the  first  part  reserves  the  right  of  road  or  lane 
from  said  Franklin  and  Mercer  road  along  said 
west  line  and  McElhinny*s  east  line  eighteen  feet 
wide  to  said  party  of  the  first  part's  fields  or  or-  ' 
chard."  After  the  conveyance,  Henderson  was 
the  owner  of  the  fee  of  the  whole  four  acres  con- 
veyed, including  the  land  embraced  within  the 
right  of  way,  and  Moffitt  was  the  owner  of  a  right 
of  way  over  the  surface  to  the  extent  of  a  strip 
eighteen  feet  wide.  There  was  nothing  in  the  reser- 
vation to  exclude  Henderson  from  also  passing 
over  the  strip  or  from  such  use  of  it  as  did  not 
interfere  with  Moffitt^s  use  of  it  for  his  right  of 
way. 

The  plaintiff's  statement  of  his  cause  of  action 
included  two  distinct  acts  of  trespass,  one  the 
plowing  and  harrowing  of  the  surface,  and  the 
other,  the  tearing  down  of  a  short  piece  of  fence 
which  was  erected  by  the  plaintiff  on  the  reserva- 
tion, but  so  as  to  cut  off  the  defendants'  access  to 
their  bam.  The  plaintiff's  right  of  way  over 
the  land  gave  him  no  right  to  build  the  fence, 
and  the  defendants  were  not  guilty  of  any  tres- 
pass when  they  tore  it  down.  The  first  specifica- 
tion of  error  complains  of  the  rejection  of  a 
question  to  Charles  Lytle,  whether  the  erection 
of  a  fence  along  the  interior  line  of  the  right  of 
way  would  interfere  with  the  use  of  the  bam. 
This  was  a  proper  subject  of  proof,  and  the  ques- 
tion should  have  been  allowed.  The  first  speci- 
fication is  therefore  sustained.  The  second  is  sus- 
tained because  the  reservation  was  not  exclusive, 
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and  the  Court  should  have  so  instructed  the  jury. 
The  third  specification  is  sustained,  because  the 
charge  is  manifestly  erroneous,  so  far  as  taking 
down  the  fence  was  concerned,  and  it  would  be 
erroneous  as  to  the  plowing,  if  the  plowing  did 
not  interfere  with  the  plaintiff's  right  of  way. 
The  fourth  specification  is  sustained,  because  the 
plaintiff's  first  point  asked  for  a  binding  instruc- 
tion to  find  for  the  plaintiff,  and  this  was  affirmed 
without  qualification.  The  defendant's  right  t6 
plow  the  land  would  depend  upon  whether  the 
plowing  interfered  with  the  plaintiff's  right  of 
way.  The  fifth  assignment,  as  to  the  fence,  is 
sustained  for  the  reasons  already  stated.  The 
sixth  is  sustained  because  the  plaintiff's  third 
point  asked  for  a  binding  instruction  to  find  for 
the  plaintiff,  and  this  was  affirmed.  Whether  the 
defendants  could  enter  and  plow  on  the  right  of 
way  would  depend  upon  whether  the  plowing 
would  interfere  with  the  right  of  way,  and  as  to 
tearing  down  the  fence,  as  we  have  already  said, 
it  was  not  a  trespass.  The  seventh  assignment  is 
sustained,  because  the  plaintifi*  had  no  right  to 
build  the  fence,  even  on  the  right  of  way,  so  as  to 
shut  off  access  to  the  defendant's  barn.  The 
land  on  which  it  was  built  was  the  land  of  one  of 
the  defendants,  the  plaintiff  having  nothing  but 
a  right  of  way  over  the  surface,  which  did  not 
need  a  fence  in  order  that  the  plaintiff  might  en- 
joy his  right. 

The  eighth  assignment  is  sustained,  because  the 
defendants'  third  point  should  have  been  affirmed 
just  as  it  stood. 

Judgment  reversed,  and  new  venire  awarded. 

H.  B. 


Oct.  '94,  206.  October  4,  1894. 

Johnson  et  al.  v.  Smith,  Executrix. 

Landlord  and  tenant — Lease — Evidence, 

In  an  action  upon  a  lease  to  recover  rental  for  premises, 
in  this  case  a  water-right  held  or  used  by  the  defendant, 
it  is  competent  for  the  defendant  to  show,  notwithstand- 
ing the  lease,  signed  by  the  lessors  only,  that  he  did  not 
occupy  the  premises  under  the  lease,  or  pay  rent  there- 
under, but  occupied  by  virtue  of  another  and  oral  contract. 

Appeal  of  Mary  Smith,  executrix  of  D.  S. 
Smith,  deceased,  surviving  partner  of  D.  S.  Smith 
&  Co.,  defendants,  from  the  judgment  of  the 
Common  Pleas  of  Venango  County,  in  favor  of 
S.  W.  Johnson,  A.  B.  Maynard,  M.  L.  Bostwick, 
L.  E.  Johnson,  and  M.  L.  Steanes,  co-partners, 
trading  as  Johnson  &  Co.,  plaintiffs. 

This  was  an  action  to  recover  rent  alleged  to 
be  due  upon  a  lease  of  certain  water  power.  On 
the  trial,  before  Taylor,  P.  J.,  the  plaintiffs  gave 
in  evidence  a  lease  of  said  power  for  the  term  of 


twenty-fiveyearsfrom  J.A.  DewarandZ.  O.Smidi 
to  Dewoody,  Smith  &  Co.,  of  which  firm  die 
defendant's  decedent  was  a  member.  The  lease 
was  dated  January  25,  1866,  was  signed  by  the 
lessors  only,  and  the  power  was  recited  therein 
to  be  for  use  in  the  machine  shops  of  the  lessees. 
This  was  followed  by  a  deed  from  Dewoody  to 
one  Brashear,  dated  October  i,  1868,  conveying, 
inter  alia^  one  undivided  fourth  of  the  tract  of 
land  on  which  was  the  machine  shop,  and  dte 
grantor's  interest  in  the  machine  shop,  with  ways, 
waters,  water  courses,  etc.;  a  deed  <Wed  April 
12, 1866,  from  Z.  O.  Smith  to  J.  A.  Dewar,  con- 
veying one  undivided  half  of  the  above  mentioned 
land  and  the  tenements,  hereditaments  theretmto 
belonging ;  and  a  deed  dated  January  31, 1871, 
from  J.  A.  Dewar  and  wife  to  D.  S.  Smkh  and 
A.  Brashear  for  one-half  of  the  land  and  one- 
half  of  the  business  of  the  machine  works;  dus 
deed  contained  an  express  grant  of  the  grantor's 
interest  in  the  water  right. 

Parol  evidence  was  also  given;  inter  aUa^^ 
of  D.  T.  Lane,  who  testified  that  he  had  put  in 
the  machine  works  using  the  water  in  1864,  and 
had  made  a  verbal  agreement  with  Dewar  for  die 
privilege  of  the  water  power  for  twenty-five  years 
at  |ioo  per  annum,  and  in  1865  sold  out  to  D^ 
war.  The  rent  claimed  was  that  accruing  since 
June  I,  1886.  The  defendant  called  D.  G.D^ 
woody,  who  testified  that  he  was  the  head  of  the 
firm  of  Dewoody,  Smith  &  Co.,  and  knew  under 
what  arrangement  the  firm  operated  the  water 
power  for  the  machine  shop.  The  following  col- 
loquy then  took  place : — 

Mr.  McCalmont,  for  defendant. — We  offer  to 
prove  by  the  witness  that  the  water  power  was 
operated  by  Dewoody,  Smith  &  Co.  up  until  the 
fall  of  1868,  when  that  firm  ceased  to  do  busi- 
ness, under  the  arrangement  which  Mr.  Dewar 
had  formerly  made  with  D.  T.  Lane,  as  testified 
to  by  him ;  that  the  alleged  lease  on  which  this 
suit  is  brought  was  never  accepted  or  entered  into 
by  the  firm  of  Dewoody,  Smith  &  Co.,  or  rait 
paid  by  them  thereunder. 

By  the  Court When  did  you  leave  them? 

A.     I  sold  out  in  1868. 

Q.  You  left  the  firm  in  1868  ?  A.  Yes, sir,! 
left  the  firm  in  1868. 

Counsel  for  plaintiff  objects  to  the  offer  made 
by  the  defendant. 

By  the  Court. — I  don't  think  it  lays  in  yoor 
mouth  for  you  to  come  in  and  say  that  the  lease 
was  not  valid,  after  paying  him  the  rent  upon  it 

Mr.  McCalmont,  for  defendant.— We  never 
paid  the  rent  upon  it  from  the  beginning. 

By  the  Court. —  I  think  we  will  overrule  the 
offer.     (Sixth  assignment  of  error.) 

The  defendant  requested  the  Court  to  chaip, 
inter  alia^  (i)  that  the  verdict  must  be  for  defen- 
dant;  (5)  that  there  was  no  suflScient  evidence 
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of  the  acceptance  of,  or  entry  under,  the  paper 
in  suit,  by  the  partnership  of  Dewoody,  Smith  & 
Co.,  or  D.  S.  Smith  &  Company,  or  D.  S.  Smith, 
and  the  plaintiffs  could  not  recover. 

The  Court  refused  both  of  these  points.  (Fourth 
and  fifth  assignments  of  error.) 

Verdict  for  plaintiffs  and  judgment  thereon. 

The  defendant  took  this  suit,  and  filed  assign- 
ments of  error  as  above  indicated. 

J^hn  O.  McCalmont^  {B.H.  Osborne  with 
him,)  for  appellants 

Thomas  McGough,  for  appellee. 

January  7,  1895.  Green,  J.  The  lease 
under  which  the  plaintiffs  claim  to  recover  the 
rent  in  controversy,  bears  date  January  25, 
1866,  and  was  made  by  J.  A.  Dewar  and  Z.  O. 
Smith,  to  a  firm  called  Dewoody,  Smith  &  Co. 
David  S.  Smith  was  a  member  of  that  firm,  and 
the  executors  of  his  will  are  the  defendants  in 
the  present  suit.  David  S.  Smith,  or  the  dif- 
ferent firms  of  which  he  was  a  member,  con- 
tinued to  pay  rental  at  the  rate  of  one  hundred 
dollars  annually  for  the  use  of  the  water  power 
in  question,  up  until  1886,  the  last  payment  be- 
ing made  June  3, 1886.  In  that  year  the  factory 
using  the  water  power  burned  down  and  was  not 
rebuilt,  and  this  action  was  brought  to  recover 
rent  for  the  remainder  of  the  term  of  twenty- 
five  years,  commencing  October  12,  1865,  and 
ending  October  15,  1890.  The  lease  was  re- 
borded  in  June,  1868.  From  the  brief  statement 
of  the  leading  facts  of  the  case  it  would  seem 
that  there  could  be  no  question  as  to  the  liability 
of  D.  S.  Smith  and  his  estate  for  the  rent 
claimed.  But  on  the  trial  the  defendants  offered 
to  prove  by  David  G.  Dewoody,  a  member  of 
the  firm  of  Dewoody,  Smith  &  Co.,  who  were 
the  lessees  named  in  the  written  lease,  that  the 
water  power  was  operated  by  Dewoody,  Smith 
&  Co.  up  until  the  fall  of  1868,  under  an  agree- 
ment which  Mr.  Dewar  had  formerly  made  with 
D.  T.  Lane,  as  testified  to  by  him,  and  **  that  the 
alleged  lease,  on  which  this  suit  is  brought,  was 
never  accepted  or  entered  into  by  the  firm  of 
Dewoody,  Smith  &  Co.,  or  rent  paid  by  them 
thereunder.** 

D.  T.  Lane  had  already  testified  that  he  had 
had  put  in  the  machine  shop  plant  (the  Petro- 
leum Machine  Works  using  the  water)  in  1 864, 
and  that  he  made  a  verbal  contract  at  the  time 
with  Mr.  Dewar,  the  owner  of  the  mill  property 
above  the  machine  shop,  from  which  the  water 
power  was  derived,  for  the  use  of  the  water 
power  at  one  hundred  dollars  a  year  for  twenty 
years.  He  had  also  testified  that  he  sold  out  to 
Dewar  in  March,  1865.  It  is  alleged  by  the  ap- 
pellants, in  their  history  of  the  case,  that  the 
firm  of  Dewoody,  Smith  &  Co.  was  organized 
in  October,  1865,  and  Dewoody  testified  that 


he  continued  in  the  firm  until  1868,  when  he 
left  it.  Now  the  written  lease  in  question  was 
made  in  January,  1866,  to  the  firm  of  Dewoody, 
Smith  &  Co.,  and  prima  facie,  the  inference 
would  be  that  they  and  those  who  succeeded 
them,  held  under  the  lease.  But  the  offer  of 
proof  was  that  the  water  power  was  operated, 
not  under  the  written  lease,  but  under  the  verbal 
agreement  made  by  Dewar  with  Lane.  The 
learned  Court  below  rejected  the  offer,  saying 
that  it  did  not  lie  in  the  mouth  of  Dewoody  to 
say  that  the  lease  was  not  valid  after  paying  rent 
upon  it,  and  thereupon  counsel  for  the  appellants 
said  that  they  never  paid  rent  from  the  beginning. 
While  it  certainly  does  seem  strange  that  D.  S. 
Smith  did  not  claim  under  this  written  lease,  an 
offer  to  prove  the  contrary,  and  that  he  really 
claimed  under  a  different  contract  altogether, 
cannot  be  rejected.  For,  supposing  the  offer  to 
have  been  admitted,  and  thereupon  proof  given 
in  accordance  with  the  offer,  a  question  of  dis- 
puted fact  would  arise  which  could  only  be  de- 
termined by  the  jury ;  to  wit,  under  which  con- 
tract did  Smith  or  his  firms  really  proceed  and 
pay  the  rent?  Of  course  the  determination 
of  that  question  would  involve  a  consideration 
of  all  the  evidence  in  the  case,  as  well  that 
which  indicates  a  holding  under  the  written  lease 
as  that  which  indicates  a  holding  under  the  ver- 
bal contract  made  by  Dewar  with  Lane.  We 
will  not  discuss  nor  even  enumerate  any  of  those 
facts,  nor  will  we  discuss  or  decide  the  other 
questions  which  are  raised  in  the  paper  books. 
It  will  be  time  enough  to  do  that  when  the  whole 
merits  of  the  case  are  presented.  We  sustain 
the  sixth  specification  of  error,  and  say  nothing 
about  the  others,  except  that  we  do  not  sustain 
the  fourth  or  fifth  specifications. 
Judgment  reversed,  and  new  venire  awarded. 

H.  B. 


Jan.  '94,  127.  April  30,  1894. 

Saalfield,  Assignee,  v.  Manrow. 

Mortgages — Consideration — Evidence — Burden 
of  proof — What  sufficient  consider cUion  to 
support  action  on  a  mortgage. 

A  mortgage  is  a  sealed  instrument  which  imports  a 
consideration,  and  the  burden  of  proof  lies  on  the  mort- 
gagor, who  alleges  an  illegal  consideration,  or  the  failure 
of  a  lawful  one,  to  establish  either  to  the  jury  by  compe- 
tent evidence. 

J.  having  embezzled  the  money  of  a  client  of  his  em- 
ployer B.,  his  father  P.  (tave  his  bond  and  mortgage  for 
the  amount  to  the  client  W.  In  a  suit  upon  the  moit»;age, 
it  appeared  that  the  mortgage  was  given  for  the  debt  of 
J.  and  for  his  benefit*  P.  claimed  that  B.  promised  to 
give  J.  employment,  so  that  he  could  gradually  pay  the 
money  back,  and  assured  him  that  he  would  not  beodled 
upon,  as  the  bond  would  be  extended  fromiime  to  time: 
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that  he  only  gave  the  mortgage  for  that  purpose,  and  that 
no  employment  had  been  given  to  J. 

IIeld,i\\2X  the  evidence  warranted  a  finding  that  there 
was  an  understanding  that  the  mortgagee  would  not  bring 
action  against  J.  until  the  mortgage  matured,  which 
consideration  was  sufficient  to  sustain  the  mortgage,  and 
that  the  Court  below  erred  in  directing  a  verdict  for  de 
fendant. 

Appeal  of  Henry  Saalfield,  assignee  of  the 
First  National  Bank  of  Bradford,  Pennsylvania, 
which  was  the  assignee  of  H.  S.  Baker  and  C. 
B.  Whitehead,  plaintiff,  from  the  judgment  of 
the  Common  Pleas  of  McKean  County,  in  an 
action  of  scire  facias  sur  mortgage,  brought  by 
said  plaintiff  against  Patrick  Man  row,  to  recover 
the  sum  of  seven  hundred  and  ninety-three  dol- 
lars and  three  cents,  secured  by  said  mortgage. 

Upon  the  trial,  before  Morrison,  J.,  the  fol- 
lowing facts  appeared  :  James  Man  row,  the  son 
of  the  defendant  Patrick  Manrow,  being  in  the 
-employment  of  McSweeney  &  Byles,  was 
entrusted  with  the  collection  of  certain  rents 
which  McSweeney  &  Byles  collected  as  attorneys 
for  Baker  &  Whitehead.  About  March  20,  1891, 
it  was  discovered  that  James  Manrow  had  con- 
verted to  his  own  use  some  seven  hundred  and 
eighty  dollars  of  the  money  of  Baker  &  White- 
head, which  he  had  so  collected.  When  accused 
of  the  crime  James  Manrow  admitted  his  guilt, 
and  assisted  in  balancing  the  books  and  ascer- 
taining the  exact  amount  of  his  defalcation.  In 
order  to  settle  the  matter,  he  induced  his  father 
to  come  to  the  office  of  McSweeney  &  Byles, 
and  on  March  21,  1891,  Patrick  Manrow  exe- 
cuted and  delivered  to  Baker  &  Whitehead  the 
note  for  J793.03,  and  the  mortgage  in  suit. 
Patrick  Manrow  testified  that  he  was  induced  to 
give  the  mortgage  by  a  promise  made  by  Byles 
in  the  presence  of  Baker  and  Whitehead  that  he 
would  not  have  to  pay  the  money,  as  McSweeney 
would  give  his  son  James  employment,  so  that 
he  could  pay  off  the  amount  of  his  defalcation 
in  instalments,  and  that  the  note  and  mortgage 
would  only  be  security  that  James  would  do  the 
work  and  turn  over  the  money,  and  further,  that 
they  would  extend  the  note  from  time  to  time  to 
enable  James  to  pay  it.  He  averred  that  this 
promise  was  never  kept,  and  that  a  threat  was 
made  to  arrest  and  imprison  his  son  if  he  did 
not  give  the  mortgage.  His  testimony,  however, 
as  to  the  promise  that  McSweeney  would  employ 
his  son  James  was  negatived  by  Baker  and 
Whitehead,  whom  he  called  to  corroborate  it. 
Byles  also  testified  that  he  made  no  threat  to 
prosecute  James,  or  promise  to  procure  employ- 
ment for  him,  and  in  this  he  was  corroborated  by 
the  testimony  of  his  clerk  John  Finnerty.  Upon 
this  evidence  the  Court  below  instructed  the  jury 
to  find  a  verdict  for  the  defendant,  charging, 
inter  alia^  as  follows : — 


<<  Patrick  Manrow,  as  we  understand  the  undis- 
puted evidence,  received  no  consideration  what- 
ever  for  executing  this  mortgage  and  giving  this 
note.  He  did  it  for  his  boy.  There  is  no  evi- 
dence that  Baker  &  Whitehead  released  anyrigbt 
of  action  they  may  have  had  against  McSweeney 
&  Byles  for  this  money,  or  against  James  Manrow. 

"There  is  no  evidence  that  McSweeney  &  Byles 
executed  any  release  to  James  Manrow,  as  to  an 
action  against  him  for  this  money,  or  that  Baker 
&  Whitehead  executed  any  release  for  a  right  of 
action  for  damages  against  Manrow  for  taking  this 
rent  of  theirs  and  appropriating  it  to  his  own  use. 

**  Now,  in  the  view  we  take  of  this — we  maybe 
wrong,  and  if  we  are  we  can  correct  ourselves  on 
motion  for  a  new  trial,  or,  if  the  parties  don't  sec 
fit  to  give  us  that  opportunity,  they  can  take  itto 
the  Supreme  Court  and  they  can  correct  us— we 
cannot  bring  ourselves,  as  we  understand  the  law 
now,  to  make  a  ruling  that  would  hold  Patrid 
Manrow  to  pay  this  money,  no  part  of  which  he 
received  and  no  benefit  that  we  can  see  ever  came 
to  him  for  it ;  and  we  don't  see  that  the  parties 
who  were  entitled  to  this  money  released  any 
claim  or  right  of  action  they  may  have  had  against 
James  Manrow,  [so  we  consider  this  mortgage  a 
**  nudum  pactum  " — the  giving  of  a  voluntary 
mortgage  to  secure  a  debt  that  Patrick  Manrow 
was  under  no  obligation  to  pay  and  he  received 
no  benefit,  and  the  other  parties  received  no  in- 
jury that  we  can  see,  and  therefore  we  think  it  is 
without  consideration,  and  we  direct  the  prothon- 
otary  to  take  your  verdict  for  the  defendant]" 

Verdict  for  defendant  and  judgment  thereon. 
Whereupon  the  plaintiff  took  this  appeal,  assign- 
ing for  error  the  action  of  the  Court  in  instruct- 
ing the  jury  to  find  for  the  defendant,  and  the 
portion  of  the  charge  above  quoted  in  brackets. 

Edward  McSweeney^  ( H,  McSweeney  with 
him),  for  appellant. 

The  mortgage  was  executed  at  the  request  of, 
and  in  the  presence  of,  James  Manrow,  and  for 
his  benefit;  it  was,  therefore,  founded  on  a  good 
and  sufficient  consideration. 

Popple  V  Day,  123  Mass.  520. 
YofK  V.  Pearson,  63  Me.  587. 
Andrews  v,  Marrett,  58  Id.  539. 


By  the  acceptance  of  the  mortgage,  the  right 
against  James  Manrow  was  suspended 


By  the  acceptance  of  the  mortgage,  tl 
of  action  against  James  Manrow  was  suj 
until  after  the  maturity  of  the  mortgage. 

18  Am.  &  Eng.  Encyc.  of  Law,  page  177. 
Parsons  on  Notes  and  Bills,  195. 

The  mortgage  being  under  seal  would  of  itself 
import  a  sufficient  consideration. 

Farnum  v.  Burnett,  21  N.  J.  Eq.  Rep.  87. 
Saving  Assoc  v,  BuUard,  i  DeL  122. 

R.  B,  Sione,  for  appellee. 

There  was  no  express  lawful  consideration  for 
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the  mortgage,  and  any  such  inference  is  in  the 
face  of  the  testimony. 

The  noere  fact  that  James  Manrow  is  not  pros- 
ecuted is  not  a  sufficient  consideration. 


Spackman  v,  Ott,  65  Pa.  135. 
Conmey  v.  McFarlane,  97  Id.  361. 


Nor  will  the  seal  import  such  consideration  as 
can  not  be  rebutted. 

Wilson  V,  Wilson  admr. ,  2  Pitts.  205. 

Wharton  on  Contracts,  sec.  495. 

21  Am.  &  £ng  Encyc.  of  Law,  page  899. 

January  7,  1895.  McCollum,  J.  James  Man - 
row  was  a  clerk  in  the  law  office  of  McSweeney 
&  Byles,  who  were  the  agents  of  Baker  &  White- 
head for  the  collection  of  their  rents.  Manrow, 
acting  for  McSweeney  &  Byles,  collected  these 
rents  and  appropriated  1 780. 13  of  the  same  to 
his  own  use.  When  the  embezzlement  was  dis- 
covered he  admitted  it  and  called  upon  his  father, 
the  defendant  in  this  case,  and  said  to  him  'Hhat 
he  had  got  into  trouble  in  the  office  about  some 
money  matters,  and  wanted  him  to  go  down  and 
see  what  he  could  do  about  it."  The  defendant 
complied  with  his  son's  request  and  his  visit  to 
the  office  resulted  in  his  giving  his  note  to  Baker 
&  Whitehead  for  the  sum  embezzled,  and  his 
mortgage  to  secure  the  same.  The  note  and 
mortgage  were  assigned  by  the  payees  and  mort- 
gagees to  the  First  National  Bank  of  Bradford, 
which  assigned  them  to  the  plaintiff. 

The  defendant  alleges  that  he  was  induced  to 
give  the  bond  and  mortgage  by  a  promise  which 
was  not  kept,  and  by  a  threat  to  arrest  and  im- 
prison his  son  if  he  did  not  give  them.  He  testi 
fied  on  the  trial  that  Byles,  in  the  presence  of 
Baker  and  Whitehead,  explained  to  him  the  na- 
ture and  amount  of  James'  defalcation  and  pro- 
posed that  he  should  give  his  note  and  mortgage 
for  it,  payable  in  four  months;  that  he  pro- 
tested his  inability  to  pay  it,  and  Byles  then  said 
he  would  not  have  to,  as  McSweeney  could  furn- 
ish James  employment  **at  fifty  dollars  a  month 
and  found,"  and  that  Baker  &  Whitehead  would 
take  his  note  as  security  that  James  would  do  the 
work  and  turn  the  money  over  to  them,  and  that 
they  would  extend  the  note  from  time  to  time  to 
enable  James  to  pay  it.  He  testified  further  that 
Byles  said  if  he  did  not  do  this  he  would  prose- 
cute James  for  embezzlement.  He  testified  also 
that  he  gave  the  bond  and  mortgage  on  the  terms 
or  conditions  stated  by  Byles.  He  then  testified 
that  neither  McSweeney  nor  Byles  furnished  any 
employment  for  James  after  the  bond  and  mort- 
gage were  executed.  He  called  Baker  &  White- 
head to  corroborate  him  in  his  statement  relating 
to  the  employment  of  James  by  McSweeney,  but 
their  evidence  clearly  negatived  his  claim  in  this 
respect.     Byles  testified  that  he  made  no  threat 


to  prosecute  James,  or  promise  to  procure  em- 
ployment for  him.  In  this  he  was  corroborated 
to  some  extent  by  the  testimony  of  John  Fin- 
nerty. 

The  learned  Court  below  directed  the  jury  to 
find  for  the  defendant  on  the  ground  that  there 
was  no  consideration  for  the  mortgage,  and  this 
instruction  constitutes  the  complaint  of  the  plain- 
tiff on  this  appeal.  Was  it  authorized  by  the 
evidence  ?  We  think  it  was  not.  It  is  true  that 
the  note  and  mortgage  were  given  for  the  debt  of 
James,  but  it  might  fairly  be  inferred  from  the 
testimony  that  they  were  given  on  his  request 
and  that  the  giving  of  them  suspended  the  right 
of  action  for  it  at  least  four  months.  According 
to  the  defendant's  own  version  of  the  transaction, 
it  afforded  James  an  opportunity  to  pay  in  twenty 
monthly  instalments  a  debt  then  due.  If  the 
transaction  involved  an  agreement  by  the  mort- 
gagees to  extend  the  time  for  payment  of  the 
debt,  in  order  to  enable  James  to  pay  it,  such 
agreement  would  constitute  a  sufficient  considera- 
tion for  the  mortgage  and  the  note  secured  by  it. 
We  think  the  evidence  warranted  a  finding  that 
there  was  an  understanding  between  the  parties 
which  precluded  the  mortgagees  or  their  assignees 
from  bringing  suit  against  James  for  the  debt  be- 
fore the  defendant's  note  for  it  matured.  Be- 
sides it  is  to  be  remembered  that  the  action  is 
upon  the  mortgage — a  sealed  instrument  which 
imports  a  consideration.  An  illegal  considera- 
tion, or  the  failure  of  a  lawful  one,  may  consti- 
tute a  defence  to  it,  but  it  lies  on  the  mortgagor 
who  alleges  either,  to  establish  it  by  competent 
evidence.  In  the  case  before  us  an  illegal  con- 
sideration was  not  shown. 

It  follows  from  these  views  that  the  learned 
Court  erred  in  holding  that  there  was  no  consid- 
eration for  the  mortgage,  and  directing  the  jury 
to  find  for  the  defendant. 

Judgment  reversed  and  venire  facias  de  novo 
awarded. 

s.  H.  T. 


Oct.,*93,  2.  October  I,  1894. 

Kunkle  V.    Peoples'  Natural  Gas  Co. 

L^ase  for  drilling  gas  wells — Penalty  for  fail- 
ure  to  proceecL— Refusal  io  pay  rental — For- 
feited in  case  of  fraud  or  a  trick, 

A  husband  executed  to  a  natural  gas  company  a  lease 
for  oil  purposes  of  certain  land  owned  b^  himself  and  wife 
as  tenants  in  common.  When  the  first  instalment  of  rent 
fell  due  'he  lessee  objected  to  paying  it,  lor  the  reason 
that  the  title  to  part  of  the  land  was  in  the  wife,  and  the 
lease  had  been  signed  by  the  husband  only.  The  hus- 
band, then,  undertook  to  obtain  his  wife's  sic  nature  to 
the  lease,  which  paper  the  president  of  the  def  ndant 
company  declined  to  deliver,  saying  that  he  woul«i  send 
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it  by  messenger.  This  was  not  done,  but  instead  the 
company  wrote  to  the  plaintiiT  offering  to  surrender  the 
lease  if  he  would  execute  to  it  a  written  release  and  dis- 
charge of  all  rights  to  rent  or  royalty.  This  he  refused 
to  do,  and  the  company  retained  the  lease  for  more 
than  a  year  afterwards,  and  until  after  the  commence- 
ment of  action,  when  it  unconditionally  surrendered  it. 
There  was  no  fraud  on  the  part  of  the  ulaintifl"or  his  wife 
and  no  interference  or  attempted  interference  by  the  wife 
with  the  defendant's  control  of  the  land: 

Held^  that  the  lessee  had  had  that  sort  of  possession 
under  its  contract  to  which  it  was  entitled,  and  had  no 
defence  in  law  or  equity  against  a  demand  for  rent 
and  royalty  payable  at  the  expiration  of  the  first  six 
months. 

Appeal  of  the  People's  Natural  Gas  Company, 
defendant,  from  the  judgment  of  the  Common 
Pleas  of  Westmoreland  County,  in  an  action  in 
assumpsit  wherein  Frank  Kunkle  was  plaintiff. 

The  facts  of  the  case  are  fully  stated  in  the 
opinion  of  the  Supreme  Court,  below. 

Upon  the  trial  of  the  case  before  Doty,  P.  J., 
the  defendant  presented  the  following  points : 

1.  It  appearing  on  the  plaintiffs  own  show- 
ing that  the  instrument  on  which  he  sues  was 
not  signed  or  sealed  by  the  defendant,  and  that 
defendant  never  entered  into  possession  under 
it;  that  the  plaintiff  had  not  title  to  the  whole  of 
the  premises  thereby  demised  ;  that  there  was  a 
mistake  in  the  drawing  of  the  instrument,  and 
that  because  of  such  mistake  the  plaintiff  demand- 
ed either  that  the  mistake  be  corrected  or  the 
instrument  surrendered;  that  thereupon  a  new 
agreement  was  made,  by  the  terms  of  which  a 
new  lease  was  to  be  drawn  by  which  the  said 
mistake  was  to  be  corrected  and  to  which  new 
lease  the  plaintiff's  wife,  who  owned  an  interest 
in  the  land,  was  to  become  a  party ;  and  that 
within  a  few  days  thereafter  the  defendant  of- 
fered to  return  the  lease  on  which  the  plaintiff 
sues,  and  followed  such  offer  by  an  actual  return 
and  surrender  of  said  lease,  plaintiff  cannot  re- 
cover, and  your  verdict  must  be  for  the  defend- 
ant. {Answer J)  This  proposition  is  affirmed 
with  the  qualification  that  the  plaintiff  cannot 
recover  for  any  rent  which  accrued  after  this 
new  agreement,  referred  to  in  the  proposition, 
occurred  between  the  parties.  But  as  we  view 
it  now,  and  under  the  evidence  we  instruct  you 
that  plaintiff  would  be  entitled  to  recover  for 
any  rent  which  had  accrued  at  that  time,  to  wit, 
19th  April,  1890,  the  exact  amount  of  which  we 
will  give  you  in  a  moment. 

2.  Under  all  the  evidence  admitted  your 
verdict  must  be  for  the  defendant.  {Answer,) 
This  is  refused. 

3.  The  word  ''demise*'  in  the  lease  on  which 
the  plaintiff  sues  implies  a  covenant  that  the 
plaintiff  had  title  and  good  right  to  lease  the 
premises ;  and  it  appearing  by  his  own  testimony 
that  he  had  not  title  to  the  whole  of  the  premises 
demised,  he  cannot  recover  the  rent  which  was 


the  consideration  of  such  covenant,  the  defend- 
ant  never  having  entered  under  the  lease  or  en- 
joyed the  premises.  {Answer,)  This  proposi- 
tion we  will  reserve  for  the  further  and  future 
consideration  of  the  Court. 

Verdict  for  plaintiff  for  I630  rental  with  in- 
terest from  the  time  of  its  accrual,  subject  to  the 
question  of  law  reserved. 

Upon  the  point  reserved  the  Court  entered 
judgment  for  the  plaintiff  on  the  verdict. 

The  defendant  took  this  appeal  and  filed  the 
following  assignments  of  error : 

1.  The  Court  erred  in  instructing  the  jury  to 
find  a  verdict  in  favor  of  the  plaintiff  for  ^630 
and  interest. 

2.  The  Court  erred  in  not  affirming  defend- 
ant's second  point,  viz :  "Under  all  the  evidence 
submitted  your  verdict  must  be  for  defendant." 

3.  The  Court  erred  in  not  affirming  the  de- 
fendant's third  point,  supra. 

W,  S,  Miller^  for  appellant. 

Under  the  pleadings  the  burden  of  proof 
was  on  the  plaintiff  to  show  what  title  he  had,  'i 
any,  in  the  premises  described  in  the  lease  or 
agreement  sued  on,  and  this  he  failed  to  do. 

It  appeared  from  his  own  testimony,  that  he 
had  not  title  to  the  whole  of  the  land  but  that 
his  wife  owned  an  undivided  interest  in  it  and 
that  they  both  resided  upon  the  farm. 

The  lease  being  a  conveyance  of  the  oil  and 
gas,  and  amounting  to  a  conveyance  of  land,  the 
rule  of  estoppel  between  landlord  and  tenants 
does  not  apply. 

The  fact  that  plaintiff  executed  and  delivered 
the  lease  in  suit  to  the  defendant,  the  language 
in  said  lease  representing  and  purporting  that 
the  plaintiff  was  the  sole  owner  of  the  property, 
when  in  fact  he  was  not,  his  wife  being  one  of 
the  owners  thereof  and  residing  with  him  on 
the  property,  was  such  misrepresentation  on  the 
part  of  the  plaintiff  as  should  have  prevented  a 
recovery. 

Mays  V,  Dwipht,  82  Pa.  464. 
Miles  V.  Stevens,  3  Barr.  21. 
Gil>son  V.  Uniim  Mill  Co.,  3  Watts,  32. 
Ilorbach  v.  Gray,  8  Walls,  492 
Gei^;er  v  Cook,  3  W.  &  S.  266. 
Jenks  V,  Fniz,  7  W.  &  S.  201. 

Where  a  tenant  has  been  induced  to  accept 
the  lease  by  misrepresentations,  fraud  or  trick 
practiced  upon  him  by  the  lessor,  he  is  not  es- 
topped from  setting  up  a  superior  title  to  that  of 
the  lessor. 

Hamilton  v  Marsden.  6  Binn.  4$. 

Baskin  v.  Seechrist,  6  Barr.  154. 

Koontz  V,  Hammond.  62  Pa.  182. 

A  grant  of  the  **exclusive  right  to  mine,  take  and 
carry  away  all  the  coal  in  and  underlying  a  tract 
of  land"  is  equivalent  to  a  conveyance  of  ibc 
coal  itself. 

Caldwell  v,  Fulton,  31  Pa.  484,  485. 
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Armstrong  v,  Caldwell,  53  Id.  287, 

The  grant  in  the  lease  sued  on,  is  equivalent 
to  a  conveyance  ofthe  oil  and  gas  and  a  right  to 
mine  it  and  take  it  away.  This  being  so  the 
rules  governing  landlords  and  tenants  are  not  the 
only  rules  between  the  parties  in  this  case,  but 
the  relative  obligations  and  duties  of  grantor  and 
grantee,  with  the  corresponding  covenants  ex- 
pressed and  implied  must  be  considered. 

In  Washburneon  Real  Estate,  Vol.  i,  p.  518, 
star  page  325,  we  find  the  following,  viz :  From 
the  word  **demise"  in  a  lease  under  seal  the  law 
implies  a  covenant — in  a  lease  not  under  seal,  a 
contract  for  title  to  the  estate  merely,  that  is  for 
quiet  enjoyment  against  the  lessor  and  all  that 
come  in  under  him  by  title  and  against  others 
claiming  by  title  paramount  during  the  term,  and 
the  word  **let'*  or  any  equivalent  words  which 
constitute  a  lease  have  the  same  effect  but  no 
more;  and  on  page  519  we  find  the  following, 
viz :  So  the  word  ** lease'*  has  been  held  to  be 
equivalent  to  "demise"  in  creating  an  implied 
covenant.  These  words  "lease**  or  "demise*' 
imply  a  covenant  against  a  paramount  title,  and 
the  following  cases  are  cited  : 

Maule  V.  Ashmead,  20  Pa.  482. 
Ross  V.  Dysart,  33  Id.  452. 

This  suit  is  in  the  nature  of  an  action  for 
specific  performance. 

Nicol  V.  Carr,  35  Pa.  381. 

Hammer  v.  McEldowney,  10  Wright,  334. 

The  rule  that  the  tenant  is  not  permitted  to 
deny  his  landlord's  title  should  not  govern  this 
case.  An  indenture  such  as  the  one  in  this  suit, 
is  not  a  lease  in  the  ordinary  acceptation  of  the 
term,  but  creates  a  chattel  real,  vests  an  estate  or 
interest  in  the  land  in  the  party  of  the  second 
part.  See  cases  above  cited.  Again  the  defend- 
ant had  not  put  itself  in  the  position  of  tenant  to 
the  plaintiff — had  not  possession  and  had  not 
even  signed  the  agreement  called  the  lease.  The 
words  "grant,  demise  and  let**  carried  a  war- 
ranty ofthe  title  and  without  some  proof  of  title 
the  plaintiff  was  not  entitled-  to  recover.  If 
plaintiff  has  not  title  the  implied  covenant  of 
warranty  is  broken  as  soon  as  made. 

Edward  £,  Robbins^  {John  E.  Kunkle  with 
him),  for  appellee. 

Except  in  cases  where  there  is  fraud  or  misre 
presentation,  a  tenant  cannot  dispute  the  title 
of  his  landlord,  as  it  was  when  he  took  the 
lease. 

Martin  v.  Holt,  51  Pa.  503. 

In  the  case  cited  the  lessor,  as  in  the  case  at 
bar,  held  an  undivided  interest  and  had  signed 
the  lease  as  agent  and  the  tenant  offered  to  show 
that  the  landlord  did  not  have  title,  which  offer 


was  refused.     This  doctrine  is  fully  sustained  in 
the  following  cases : 

Seyfort  v.  Pean,  83  Pa.  452. 
He(lf..rd  v.  Kelly.  61  Id.  491. 
Baskinv.  Seechrist,  6  Barr.  154. 

The  proposition  urged  by  the  appellant  that  a 
gas  lease  such  as  the  one  in  suit,  is  a  conveyance 
of  land,  is  not  sustained  by  the  decisions  of  this 
Court. 

Barnhart  et  al.   v.  Lockwood  et  al.,  152  Pa.  84. 
Gla«igow  V.  C  hartiers  Oil  Co.,  152  Id.  48. 
Venture  Oil  Co.  v.  Freits,  152  Id.  451. 
Wetiengel  v.  Gormley,  160  Id.  567. 

There  is  no  evidence  of  any  fraud  or  misrep- 
resentation. The  testimony  clearly  and  plainly 
shows  that  Mrs.  Kunkle  was  present  during  all 
the  negotiations  in  regard  to  the  lease,  that  she 
was  not  dissatisfied  with  any  part  whatever,  nor 
is  there  any  averment  nor  did  the  defendant  at- 
tempt to  show  that  she  ever  denied  the  right  of 
her  husband  to  lease  the  land,  or  that  she  ever 
interfered  with  the  defendant  in  any  way,  or 
prevented  the  enjoyment  of  its  rights  under  this 
lease,  and  under  the  rule  of  law  laid  down  by 
the  Supreme  Court  in — 

Baskin  v.  Seechrist,  supra, 

"The  mere  inception  of  a  claim  in  the  lessor 
is  enough.'* 

Cooper  V.  Smith,  8  Watts,  540. 

Jackson  &  Gross  on  Landlord  and  Tenant,  sec.  615. 

Kline  v.  Johnston,  24  Pa.  72. 

"When  a  principal  has  been  informed  of  what 
has  been  done  by  his  agent,  he  must  dissent  and 
give  notice  of  it  in  a  reasonable  time.** 

Ke'sey  v  National  Bank,  90  Pa.  426. 

Schrack  v.  McKnighi,  84  Id.  29. 

Bredin  v.  Dubarry,  14  S.  &  R,  26. 

Porter  v,  Patterson,  15  Pn.  229. 

Wills  V.  Manufacturers'   Natural  Gas  Co.,  130  Id. 

233. 
Westmoreland  Natural  Gas  Co.  v.  DcWitt,  130  Id, 

252. 
Kitchen  v.  Smith,  loi  Id.  457. 
Leacherman  v.  Oliver,  151  Id.  650. 

January  7,  1895.  Dean,  J.  This  action 
was  assumpsit  for  rental  on  a  lease  of  the  gas  and 
oil  on  a  tract  of  130  acres  of  land  in  Washing- 
ton Township,  Westmoreland  County.  The 
term  was  ten  years.  The  consideration  was  one- 
sixth  of  the  oil  and  $500  annually  for  each  pay- 
ing gas  well.  The  defendant  covenanted  to 
commence  operations  within  six  months  from 
the  execution  of  the  lease,  and  complete  one 
well,  or  pay  to  plaintiff  the  sum  of  J500,  and 
further  agreed  to  pay  f  130  as  rental  until  the 
completion  of  the  first  well.  The  right  to  occu- 
pancy of  the  land  for  cultivation  was  reserved  by 
plaintiff.  The  lease  was  to  take  effect  at  the 
date  of  it,  which  was  the  20th  of  September, 
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1889.  On  that  day  it  was  delivered  to  defend 
ant,  and  remained  in  its  possession  until  after 
suit  brought,  a  period  of  more  than  one  year 
and  nine  months.  The  grant  was  for  the  * 'ex- 
clusive right  to  drill,  bore,  excavate  and  pro- 
duce" oil  and  gas  on  the  130  acres  of  land  ;  de- 
fendant to  hold  the  right  for  the  period  of  ten 
years  for  that  purpose  ;  one  well  to  be  completed 
every  year,  until  four  wells  were  drilled  ;  if  not 
drilled,  the  royalty,  J500,  to  be  paid  the  same 
as  if  drilled. 

The  defendant  did  nothing  in  the  way  of  de- 
velopment the  first  six  months,  which  expired 
the  2oth  of  March,  1890.  About  the  second  of 
April,  1890,  the  plaintiff  went  to  the  office  of 
defendant  in  Pittsburgh,  and  demanded  the 
rental  and  royalty  then  due,  J630.  There  was 
a  dispute  as  to  the  amount  actually  due  at  that 
time,  the  plaintiff  claiming  that  the  agent  of  the 
company,  when  the  lease  was  delivered,  had 
promised  him  a  bonus  of  I260,  one-half  to  be 
paid  in  two  or  three  weeks,  which  had  not  been 
done.  Mr.  Pew,  tlie  president  of  the  company, 
refused  to  pay  this,  and  while  not  denying  the 
liability  of  the  company  for  the  J630  stipulated 
for  in  the  lease,  did  not  pay  or  offer  to  pay  any 
part  of  it.  Before  this  interview  closed,  Kunkle 
made  known  the  fact,  that  his  wife  had  an  inter- 
est in  the  land  ;  the  defendant  then  demanded 
that  the  wife  sign  the  lease  ;  to  this  Kunkle  as- 
sented, and  the  president  of  the  company  prom- 
ised to  send  the  lease  out  to  their  home  by  an 
agent,  that  the  wife  might  also  join.  This 
promise  he  did  not  keep.  The  wife  was  present 
at  the  negotiations  which  resulted  in  the  execu- 
tion of  the  original  lease,  and,  so  far  as  appears, 
concurred  in  the  contract  made  by  her  husband ; 
and  there  is  no  evidence  that  she  then  or  after- 
wards made  any  objection.  The  president, 
however,  insisted  on  retaining  in  possession  of 
the  company  the  lease,  until  the  wife  joined  in 
it.  On  the  19th  of  April  following  this  inter- 
view, the  company  wrote  to  Kunkle,  offering  to 
surrender  the  lease  if  he  would  execute  to  it  a 
written  release  and  discharge  of  all  rights  to  rent 
or  royalty.  This  he  refused  to  do  and  the  com- 
pany, as  before  noted,  retained  the  lease  up  un- 
til after  the  commencement  of  this  suit  when  it 
unconditionally  surrendered  it. 

The  complaint  of  appellant  is,  that  the  con- 
tract signed  by  Kunkle  implied  a  covenant  of 
title  to  the  entire  estate  in  the  land,  and  as  the 
evidence  showed  a  fractional  interest  in  his  wife, 
the  covenant  was  broken  as  soon  as  made,  and 
therefore  there  could  be  no  recovery  by  plain- 
tiff. 

It  will  be  noticed,  the  grant  was  for  the  ex- 
clusive right  to  drill,  bore,  excavate  and  pro- 
duce for  a  period  of  ten  years.  Whether  the  ap- 
parent approval  by  the  wife  during  the  negotia- 


tions and  agreement  on  terms  in  her  presence, 
and  her  silence  for  more  than  six  months  after 
the  delivery  of  the  lease,  would,  in  equity,  estop 
her  from  asserting  a  right  antagonistic  to  it,  it  is 
not  material  to  inquire.  She  never  did  object. 
The  defendant  had  no  knowledge  of  her  interest 
until  its  obligation  to  pay  was  fixed  by  the  lapse 
of  the  stipulated  six  months.  On  knowledge  of 
her  interest  defendant  did  not  at  once  surrender 
but  held  on  to  the  lease. 

During  that  time,  it  had  the  right  to  do  either 
of  two  things :  first,  sink  one  well,  or,  second, 
do  nothing  and  pay  $630.  In  either  event,  its 
exclusive  right  as  against  the  plaintiff  remained; 
he  could  not  grant  an  exclusive  right  to  another, 
for  he  had,  so  far  as  he  could  do  so,  already 
granted  it  to  defendants;  nor  could  his  wife  grant 
such  right,  for  the  husband,  in  the  face  of  his 
contract  with  defendant,  could  not  join  her. 
The  defendant  by  its  contract  with  the  husband, 
had  tied  up  the  property  for  development  for 
ten  years.  It  might  not  choose  to  sink  a  single 
well  but  then  it  must  pay.  It  had  leased  many 
of  the  surrounding  properties  and  was  engaged 
in  developing  some  of  them.  It  evidently,  as 
was  its  reasonable  right,  intended  no  other,  by 
operations  on  this  130  acres,  should  reach  the 
fruits  of  its  expenditure  in  prospecting  on  ad- 
joining lands.  By  this  contract,  it  enjoyed  to 
the  full  one  of  the  benefits  stipulated  for ;  it  had 
one  of  the  kinds  of  possession  intended  by  bodi 
parties;  it  was  not  molested  in  any  way.  If  it 
had  attempted  development,  and  the  wife,  by 
legal  proceedings  or  otherwise  had  attempted  to 
obstruct  it,  or  even  if  she  had  given  notice  of  an 
adverse  claim,  which  might  have  deterred  the 
company  from  an  attempt  to  exercise  its  right, 
it  would  have  some  standing  in  equity  to  resist 
payment  of  the  first  six  months.  But  as,  so  far 
as  appears,  she  concurred  in  the  contract,  and 
defendant  had  the  full  enjoyment  of  every  right 
under  the  contract  it  chose  to  assert,  it  cannot 
set  up  an  after-discovered  fact  to  relieve  it  from 
payment  for  a  benefit  already  received.  It 
must  be  borne  in  mind,  that  there  was  no  ob- 
stacle to  the  full  enjoyment  of  the  ten  years 
term.  The  president  of  the  company,  when  the 
husband  informed  him  of  his  w»ife's  interest,  de- 
manded that  she  also  s*gn  the  contract ;  to  this, 
the  husband  assented  and  it  was  agreed  the  agent 
of  the  company  would  take  the  instrument  to 
plaintiff's  house  that  the  wife  might  sign  it ;  this 
was  not  done  ;  the  defendant  was  not  willing  to 
even  trust  the  husband  with  the  possession  of  the 
paper  for  that  purpose.  It  retained  the  lease 
for  more  than  a  year  afterwards;  asserted  its 
right  under  it  after  full  knowledge  of  the  wife's 
interest,  by  demanding  a  release  in  full  of  all 
indebtedness  before  surrendering  it.  That  is, 
after  the  full    enjoyment  of  the  right  for  six 
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months  defendant  questions  the  landlord's  title 
when  called  upon  for  rent. 

If  defendant  had  actually  commenced  opera- 
tions on  the  land  within  six  months  and  taken 
from  it  gas  pr  oil,  equity,  on  its  complaint  of 
peril  to  its  rights  from  the  wife's  outstanding 
interest,  would,  probably,  have  decreed  that  she 
join  formally  in  the  grant  before  payment  of 
royalty  and  rent.  But  the  enforcement  of  such 
an  equity  was  not  asked  at  this  trial.  As  the 
case  was  presented  in  the  Court  below,  the  com- 
pany, after  enjoyment  of  the  contract  for  six 
months,  was  not  ready  to  pay  ;  it  then  learned 
of  the  wife's  interest,  and  based  its  refusal  to  pay 
on  that  ground  ;  when  the  plaintiff  was  willing 
to  have  the  contract  technically  perfected  by  the 
wife's  signature  it  changed  its  ground,  and  offered 
to  surrender  on  condition  that  a  full  release  from 
all  indebtedness  be  executed  and  delivered  ;  then 
after  suit  brought  made  an  unconditional  surren- 
der of  the  lease.  Not  a  single  authority  cited 
by  appellant  rules  the  case  in  its  favor  on  such  a 
stale  of  facts.  All  of  them  are  cases  where  the 
lessee  had  been  deterred  from  taking  possession 
by  fear  of  the  adverse  claim,  or  where  he  has 
been  induced  to  accept  the  lease  by  fraud  or 
trick  practised  by  the  lessor. 

Here  the  lessee  had  that  sort  of  possession  un- 
der its  contract  it  was  entitled  to.  There  was 
not  the  semblance  of  fraud  perpetrated  or  in 
tended.  The  learned  Judge  of  the  Court  below 
rightly  held  that  as  to  the  rent  and  royalty  pay- 
able at  the  expiration  of  the  first  six  months, 
there  was  no  sufficient  defence  in  law  or  equity 
The  assignments  of  error  are  overruled  and  the 
judgment  is  affirmed.  w.  c.  s. 


Oct.  »94,  183. 
Commonwealth  ex  rel. 


October  8,  1894. 

Parker  v.  Blatt. 


Habeas   corpus — Custody  of  child-^An  order 
not  final  is  not  subject  to  review. 

The  legal  right  of  the  parent  to  the  custody,  care  and 
•companionship  of  hi«  children  is  not  to  be  interfered  with 
except  for  the  most  substantial  reasons  affecting  their  wel- 
Cue.  The  hasty  disposition  of  such  a  case,  unless  it  is 
very  clear,  is  likely  to  result  in  great  injustice  to  the 
parent  and  ultimate  injury  to  the  child. 

Until  the  final  disposition  of  a  case,  and  an  order  in 
pursuance  thereof,  it  cannot  be  the  subject  of  review  by 
this  Court. 

Appeal  of  S.  D.  Parker,  relator,  from  the  de- 
cree of  the  Common  Pleas  of  Lawrence  County, 
on  a  writ  of  habeas  corpus  brought  to  recover 
the  body  of  Glenn  B.  Parker.    ..  ; 

Stanford  D.  Parker  married  a  daughter  of  H. 


S.  Blatt  and  by  her  had  two  children — Lois,  a 
daughter,  and  Glenn  B.,  a  son.  His  wife  died 
in  June,  1891,  but  the  relator  kept  his  family 
together.  In  June,  1892,  he  married  again  and 
took  his  wife  to  his  home.  F6r  a  short  time  pre- 
ceding the  issuing  of  the  writ  in  this  case,  Glenn 
B.  was  on  a  visit  to  his  grandfather,  H.  S.  Blatt, 
in  Lawrence  County.  The  relator  went  to  bring 
his  son  home,  when  Mr.  Blatt  refused  to  let  him 
go,  whereupon  Mr.  Parker  caused  a  habeas  cor- 
pus to  issue  for  his  body.  Within  a  few  days 
thereafter  Mr.  Blatt  sued  out  a  writ  of  habeas 
corpus  to  obtain  the  custody  of  Lois,  who  then 
was  and  had  been  continuously  since  her  birth  in 
the  custody  and  care  of  her  father.  The  hear- 
ings on  both  these  writs  were  had  together  upon 
the  same  testimony,  and  the  Court  made,  April 
18  1894,  an  order  remanding  Glenn  B.  (aged 
four  years)  to  the  custody  of  H.  S.  Blatt,  and 
Lois  (aged  six  years)  to  the  custody  of  her 
father,  with  the  provision  that  H.  S.  Blatt  should 
have  the  exclusive  possession  of  Lois  for  one 
whole  week  in  three  and  the  father  should  have 
the  exclusive  possession  of  Glenn  B.  for  one 
whole  week  in  three,  or  if  the  parties  agreed 
amicably  they  might  alternate,  the  selection  of 
the  week  when  Glenn  B.  was  to  be  with  his 
father  was  to  be  made  by  the  father  and  the 
selection  of  the  week  when  Lois  was  to  be  with 
the  grandfather  was  to  be  made  by  the  grand- 
father ;  that  the  week  that  the  father  had  pos- 
session of  Glenn  B.  should  be  concurrent  with 
the  possession  of  Lois,  and  that  the  week  that 
the  grandfather  has  possession  of  Lois  should  be 
concurrent  with  the  possession  of  Glenn  B.,  so 
that  the  minors  should  be  together  two  weeks  in 
three.  In  pursuance  of  this  order  the  parties 
amicably  agreed  upon  the  weeks  during  which 
the  children  should  be  in  the  custody  of  the  re- 
spective parties.  On  June  7,  1894,  the  first 
Wednesday  of  June  term,  the  next  term  after 
the  term  at  which  the  preceding  order  was  made, 
the  Court  ordered  that  both  minors  should  be 
remanded  into  the  custody  of  Mr.  Blatt.  Where- 
upon this  appeal  was  taken  and  the  record 
removed  to  this  Court,  leaving  Glenn  B.  in  the 
custody  of  Mr.  Blatt  and  Lois  in  the  custody  of 
Mr.  Parker. 
The  assignments  of  error  were  as  follows : — 
I .  The  Court  erred  in  making  the  order  and 
decree  of  April  18,  1894,  which  order  and  de- 
cree was  as  follows  : — 

**Now,  April  18,  1894,  it  is  ordered  that  the 
minor  Glenn  B.  Parker  be  remanded  into  the 
custody  of  his  grandfather  H.  S.  Blatt,  there  to 
remain  until  further  order  of  the  Court,  with 
this  qualification,  that  the  father,  Stanford  D. 
Parker,  shall  have  exclusive  possession  of  the 
said  Glenn  B.  Parker  for  one  whole  week  in 
three,  pr  if  the  parties  agre^  amicably  they  may 
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alternate.  The  selection  of  the  weeks  to  be 
made  by  Stanford  D.  Parker. 

"It  is  further  ordered  the  writ  of  habeas  cor- 
pus stand  over  as  a  pending  writ,  subject  to  such 
further  action  as  raay  hereafter  be  adjudged  by 
the  Court  to  be  right  and  proper  in  relation  to 
the  custody  of  said  minor.  It  is  further  ordered 
that  the  week  which  the  father  of  the  minor  has 
possession  shall  be  concurrently  with  the  posses- 
sion of  Lois  Parker,  so  that  they  shall  be  to- 
gether two  weeks  in  three. 

"And  it  is  further  expected  that  each  of  the 
parties  in  possession  of  the  children,  minors, 
will  not  in  any  way  prejudice,  attempt  to  preju- 
dice, cause  or  allow  the.  minds  of  the  minors  to 
be  prejudiced  against  the  opposite  parties,  but 
must  act  in  good  faith  each  to  the  other.** 

2.  The  Court  erred  in  making  the  order  and 
decree  of  June  7,  1894,  which  order  and  decree 
was  as  follows  : — 

**And  now,  June  7, 1894,  it  is  further  ordered 
that  the  minor,  Glenn  B.  Parker,  be  remanded 
into  the  custody  of  H.  S.  Blatt,  the  respondent, 
there  to  remain  until  further  order  of  the  Court, 
with  this  qualification  :  that  the  relator,  S.  D. 
Parker,  father  of  said  Glenn  B.  Parker,  be  per- 
mitted to  see  said  Glenn  B.  Parker  at  all  reason- 
able times  and  hours ;  that  the  writ  in  this  case 
stand  over  as  a  pending  writ,  subject  always  to 
such  further  order  as  may  hereafter  be  adjudged 
for  the  best  interest  and  welfare  of  said  minor.** 

3.  The  Court  erred  in  remanding  Glenn  B. 
Parker  into  the  custody  of  Mr.  Blatt,  there  to 
remain  until  the  further  order  of  the  Court. 

B,  A,  Winternitz  and  John  G,  McConahy 
(with  them  D,  B.  Kurtz  and  Z.  T.  Kurtz),  for 
appellant. 

The  general  rule  undoubtedly  is  that  the  father 
is  entitled  to  the  custody  of  the  children  and  it 
is  usually  enforced,  unless  adequate  cause  be 
shown  against  enforcing  it. 

Fitler  v  Fitler,  2  Phila.  372. 
Heinemann's  Appeal,  96  Pa.  112, 114. 
In  re  Scarrett,  4j  Am.  Rep.  768. 

His  claim  will  be  enforced  unless  it  be  shown 
that  he  is  an  improper  or  unfit  person. 

Comth.  V,  Smith,  i  Brewster,  547. 
Comth.  V,  Sage,  160  Pa.  399. 
Comih.  V.  Barney,  4  Brewster,  408. 

The  only  question  in  the  case  at  bar  was  the 
fitness  of  the  father  to  retain  the  custody  of  his 
child.  After  hearing  all  the  evidence  offered 
in  the  case  the  Court  below  did  not  find 
that  the  father  was  an  improper  or  unfit  person 
to  have  the  custody  of  his  child,  but  did  find 
that  the  welfare  of  the  child  would  not  be  injur- 
iously affected  by  being  in  his  custody,  as  appears 
by  the  order  and  decree  of  the  Court  of  April 
18,  1894.     It  must  be  presumed  that  the  Court 


when  making  said  order  considered  the  present 
condition  and  future  prospects  and  advantages  of 
the  child. 

Comth  V.  Sage,  160  Pa.  399. 

In  such  cases  the  Court  administering  the  func- 
tions of  the  writ  is  to  be  guided  by  a  sound  dis- 
cretion upon  the  evidence. 

Demott  V,  Comth.  64  Pa  305. 

Schiaudecker  v  Marshall,  72  Id.  200. 

Sparrow's  Petition,  138  Id.  116. 

Grubb's  Appeal,  82  Id.  23,  32. 

Appeal  of  Jenkintown  Nat.  Bank,  124  Id.  337. 

Comth.  V,  Titman,  148  Pa.   168. 

The  action  of  the  Court  in  making  the  order 
and  decree  of  April  18,  1894,  was  not  the  exer- 
cise of  a  sound  discretion  upon  the  evidence,  as 
is  apparent  from  the  face  of  the  record.  And 
this  Court  has  power  to  examine  and  correct  all 
error  of  the  justices,  magistrates  and  Courts  of 
this  Commonwealth,  in  the  process  and  proceed- 
ings, judgments  and  decrees  as  well  in  criminal 
as  in  civil  pleas  or  proceedings. 

Act  June  16,  1836,  see.  i,  P.  L.  785. 

2  Purd  Dig.  1576,  PI.  20. 

Comth.  V.  Newton,  i  Grant,  453. 

Case  of  Hummell  &  Bishoff,  9  Watts,  416. 

As  to  the  decree  of  June  7,  1894,  the  question 
before  the  Court  below  in  making  the  decree  of 
April  18,  1894,  whether  right  or  wrong,  was  final 
as  to  the  custody  of  the  child,  and  could  not  be 
lawfully  changed  or  altered  after  the  expiration 
of  the  term  at  which  it  was  entered. 

Comth  V  Mayloy,  57  Pa.  291. 

King  V.  Brooks,  72  Id.  363. 

Mathers's,  Exr.  v.  Patterson,  33  Id.  485. 

Stephens  v.  Cowan,  6  Watts,  511. 

Catlin  V.  Robinson,  2  Id.  373. 

/.  Norman  Martin  (S,  H,  Miller  with  him), 
for  appellee. 

The  Court  is  not  bound  to  deliver  infants  to 
the  custody  of  any  particular  person.  The  duty 
of  the  Court  is  to  exercise  its  discretion  for  the 
best  interests  of  the  children. 

Comth  V,  Addicks,  5  Binney,  520. 

The  writ  of  habeas  corpus  is  a  writ  of  right  to 
remove  the  unlawful  restraint  of  liberty,  but  it 
is  not  a  writ  of  right  to  be  used  to  transfer  the 
custody  of  the  person  from  one  claimant  to  an- 
other.  The  Judge  administering  the  functionsof 
the  writ  is  guided  by  a  sound  decision  upon  the 
evidence.  The  true  qaestion  for  the  Court  is, 
what  is  for  the  best  interest  of  the  child  ? 
Comih.  V.  Demott,  64  Pa.  305. 

If  the  right  of  a  father  ought  not,  for  the  sake 
of  the  child,  to  be  enforced,  the  Court  will  de- 
cree accordingly.  The  legal  right  of  the  father 
must  yield  to  consideration  affecting  the  welfare 
of  the  child. 

Comth.  V,  Sage,  160  Pa.  399. 
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The  Court  sought  what  was  right  and  proper 
in  relation  to  the  custody  of  the  child,  not  to  de- 
termine an  absolute  right  in  the  father  to  that 
custody. 

The  decree  of  April  18,  1894,  was  not  defini- 
tive and  the  writ  stood  over  as  a  pending  writ. 
The  Court  so  declared ;  the  appellant  did  not 
complain  but  acquiesced,  and  remained  in 
Court.  He  did  not  appeal  but  prosecuted  the 
proceedings  in  the  forum  where  they  were  begun, 
June  5,  1894.  he  is  still  in  Court  and  files  his 
statement.  He  does  not  question  the  right  or 
power  of  the  Court  to  make  further  order  on  the 
pending  writ.  The  order  of  June  7,  1894,  was 
made  after  appellant  had  filed  his  statement  and 
after  the  Court  had  fully  examined  the  evidence. 
In  the  exercise  of  a  sound  discretion  after  a  care- 
ful examination  of  the  evidence  the  Court  made 
the  decree  of  June  7,  1894,  on  the  writ  then 
pending.  The  order  of  April  18,  1894,  was  in- 
terlocutory, and  a  Court  that  does  not  see  the 
evidence  cannot  say  that  it  was  not  for  the  best 
interest  of  the  child  that  the  final  order  be  post- 
poned until  the  Court  has  carefully  examined 
the  evidence.  The  Court  has  no  jurisdiction  to 
review  the  decision  of  the  Court  below  upon  a 
habeas  corpus. 

Comth.  V,  Krydcr,  I  Penny.  143, 

Nor  will  it  review  decisions  on  matters  within 
the  discretion  of  the  Court  below. 

Lorctto  Road,  29  Pa.  350. 
Rennigeri/.  Thompson,  6  S.  &  R.  i. 

The  Commonwealth,  the  legal  plaintiff,  is 
parens  patria,  and  exercises  its  duties  and  func- 
tions through  the  Courts,  and  it  will  not  permit 
the. interests  or  custody  of  minor  children  to  be 
frittered  away  on  the  technical  ground  of  the 
passmg  of  a  term  of  Court. 

January  7,  1895.  Fell,  J.  The  assignments 
of  error  relate  to  two  orders  made  by  the  Court 
in  proceedings  under  a  writ  of  habeas  corpus, 
concerning  the  custody  of  the  minor  children  of 
the  relator. 

Neither  of  these  was  a  final  order  from  which 
an  appeal  lies.  In  each  it  was  directed  that  the 
writ  should  stand  over  as  a  pending  writ,  subject 
to  such  further  action  as  the  Court  might  ad- 
judge right  and  proper.  Until  a  final  disposition 
of  the  case  and  an  order  in  pursuance  thereof,  it 
cannot  be  the  subject  of  review  by  this  Court. 
The  order  of  April  18,  1894,  was  acquiesced  in 
by  all  the  parties,  and  the  appeal  was  taken 
almost  immediately  after  the  order  of  June  7, 
1894,  was  made,  and  without  requesting  the 
Court  to  proceed  to  final  judgment.  The  sub- 
ject was  one  of  the  most  difficult  and  most  deli- 
cate upon  which  a  Court  is  called  to  act.  The 
legal  right  of  the  parent  to  the  custody,  care 


and  companionship  of  his  children  is  not  to  be 
interfered  with  except  for  the  most  substantial 
reasons  affecting  their  welfare.  The  hasty  dis- 
position of  such  a  case,  unless  it  be  very  clear, 
is  likely  to  result  in  great  injustice  to  the  parent 
or  ultimate  injury  to  the  child  ;  and  it  frequently 
happens  that  the  Court  can  be  best  informed  as 
to  its  duty,  and  ascertain  what  final  action 
should  be  taken,  by  observing  the  results  of  such 
tentative  orders  as  were  here  made. 

It  is,  however,  the  right  of  the  appellant  to 
have  a  final  determination  of  the  case  and  an 
order  filed  in  pursuance  thereof.  This  will 
doubtless  be  accorded  him  upon  a  proper  appli- 
cation. 

The  appeal  is  dismissed.  w.  c.  s. 


Oct.  '94,  184.  October  8,  1894. 

Commonwealth  ex  rel.  Blatt  v.  Parker, 

Appeal  of  S.  D.  Parker,  defendant,  from  the 
decree  of  the  Common  Pleas  of  Lawrence 
County,  on  a  writ  of  habeas  corpus. 

The  facts  are  similar  to  those  in  the  preceding 
case. 

B.  A,  IVinternitz  and  John  G.  McConahy 
(with  them  D.  B.  Kurtz  andZ.  T.  Kurtz),  for 
appellant. 

/.  Norman  Martin,  (5.  H,  Miller  with  him), 
for  appellee. 

January  7,  1895.  Fell,  J.  The  facts  in  this 
case  are  identical  with  those  in  Commonwealth 
ex  reL  S.  D.  Parker  v.  H.  S.  Blatt,  and  for  the 
reasons  stated  in  the  opinion  filed  in  that  case 
the  appeal  is  dismissed.  w.  c.  s. 


July  *93,  84.  February  6,  1894. 

ClimensoQ  v.  Climenson. 

Justices  of  the  peace — Reference  of  actions  pend- 
ing before — Requirements  for  reference —  Com- 
mon  law  submission — Act  of  Assembly  of  20th 
March,  1810. 

As  a  basis  for  the  reference  provided  by  the  Act  of  18 10 
an  action  should  be  pending  before  a  justice  of  the  peace, 
and  it  should  appear  that  the  plaintiffs  claim  ex  eeds  five 
dollars  and  thirty-three  cents,  and  that  one  of  the  parties 
refused  to  submit  to  the  determination  of  the  Justice. 

When  parties  appear  before  a  justice  and  state  that  they 
have  agreed  to  an  arbitration,  name  the  arbitrators,  and 
the  time  and  place  fixed  for  hearing,  and  the  justice 
enters  the  agreement  upon  the  docket  under  the  caption 
"amicable  action,*'  the  reference  is  at  common  law,  and 
not  under  the  Act  of  1810,  and  the  case  is  not  altered  by 
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the  fact  that  the  arbitrators  return   their  award  to  the 
justice  instead  of  handing  it  to  the  successful  party. 

Appeal  of  Edmund  Cliroenson,  defendant, 
from  the  judgment  of  the  Common  Pleas  of 
Chester  County,  in  an  action  wherein  Bentley  J. 
Climenson  was  plaintiff. 

Assumpsit  upon  an  alleged  common  law  award. 
The  plaintifTs  evidence  showed  that  the  agree- 
ment for  a  reference  and  the  award  of  the  arbi- 
trators were  made  in  an  amicable  action  pend- 
ing before  a  justice  of  the  peace. 

The  defendant  offered  evidence  tending  to 
show  that  the  arbitrators  refused  to  consider  two 
claims  presented  by  the  defendant. 

Defendant  submitted  the  following  points,  all 
of  which  were  disaffirmed  by  the  Court: — 

1.  That  the  transcript  in  evidence,  and  the 
admission  of  the  plaintiff,  shows  that  the  refer- 
ence in  this  case  was  of  an  action  pending  be- 
fore J.  W.  Morton,  justice  of  the  peace.  The 
arbitration  and  award  cannot,  therefore,  be 
treated  as  a  common  law  submission  and  award. 

2.  If  the  jury  believe  that  the  submission  in 
this  case  was  of  an  action  pending  before  a  jus- 
tice of  the  peace,  the  award  cannot  be  treated 
as  a  common  law  award. 

3.  If  the  jury  believe  that  the  arbitrators  re- 
fused to  hear  and  consider  claims  presented  by 
Edmund  Climenson,  the  award  is  bad,  and  can- 
not be  sued  on. 

4.  Under  all  the  evidence  the  verdict  should 
be  for  the  defendant. 

The  Court  gave  a  binding  charge  for  the 
plaintiflf.  Verdict  accordingly  and  judgment 
thereon. 

The  defendant  took  this  appeal,  and  assigned 
as  error  the  refusal  of  his  points  and  the  binding 
charge  for  the  plaintiff. 

R.  Jones  Monaghan,  {/,  Frank  E,  Hause 
with  him),  for  appellant. 

The  submission  and  award  sued  upon  in  this 
case  is  either  at  common  law  or  is  an  action 
pending  before  a  justice  of  the  peace  under  the 
Act  of  1 8 10.  It  cannot  be  both.  It  must  be 
one  or  the  other.  Which  it  is,  depends,  not  on 
the  wish  of  the  parties  or  either  of  them  at  this 
time,  but  on  what  was  their  intention  when  the 
agreement  for  a  submission  was  signed.  By  the 
stipulation  of  record  it  is  expressly  agreed  that 
the  reference  and  award  were  made  in  an  amica- 
ble action  pending  before  a  justice  of  the  peace. 

Exactly  our  case  in  effect  and  principle  was  de- 
cided by  this  Court  so  long  ago  as  1816. 

McKillip  V,  McKiUip,  2  S.  &  R.  489. 

And  see 

Lockwood  V,  Deming,  i  Pitts.  212. 
Benjamin  v.  Benjamin,  5  W.  &  S.  562. 

Where  all  matters  were  submitted  all  matters 


must  be  determined,  because  it  was  plainly  not 
the  intention  of  the  parties  that  some  matten 
only  should  be  determined,  and  that  they  should 
be  at  liberty  to  go  to  law  for  the  rest 

Bradford  v  Bryan,  Willes,  270. 
Morse  on  Arbitration,  342. 
Jones  V.  Wellwood,  71  N.  Y.  208. 
Gay  lord  v,  Norton,  130  Mass.  74. 
Richa'dsv  Drinker,  I  Hoisted,  319. 
Ha'ker  v.  Hough,  2  Id.  428 
Johnston  v.  BlackbiU,  1  P  &  W.  369. 
Hamilton  v.  Hart,  125  Pa.  149. 

Alfred  P.  Reid,  (C.  W.  Talbot  with  him), 
for  appellee. 

The  express  intent  of  the  parties,  as  gathered 
from  this  agreement,  was  that  the  award  should 
be  a  final  settlement  of  all  disputes.  It  does 
not  refer  to  any  suit  or  Act  of  Assembly. 

The  award  is  therefore  enforceable  by  action 
as  though  a  bond  had  been  given,  conditioned 
to  perform  the  award. 

Slocum  v.'Taylor,  8  S.  &  R.  399. 
Hume  V  Hume,  3  Pa.  144. 
While  V,  Shriver,  W.  471, 

In  McKillip  v.  McKillip,  2  S.  &  R.  489,  there 
was  no  agreement  that  the  award  should  be  final, 
nor  any  waiver  of  the  right  of  appeal.  It  was 
doubtless  for  that  reason  that  reference  was  held 
to  have  been  under  the  statute  of  March  20, 
1 810.  Otherwise,  if  the  case  had  been  within 
the  jurisdiction  of  the  justice  it  would  have  d^ 
prived  the  parties  of  the  right  of  appeal. 

In  Lockwood  v,  Deming,  i  Pittsburg,  21J, 
the  submission  contained  the  words,  "according 
to  the  Act  of  Assembly  of  1836,*'  showing  that 
it  was  under  that  Act  they  made  their  agreement 

In  a  submission  and  award  at  common  law,  a 
mistake  on  the  part  of  the  arbitrators,'  either  in 
matter  of  fact  or  law,  is  insufficient  to  set  aside 
the  award.  The  award  is  ever  considered  as 
valid  and  binding  upon  the  parties,  unless  it  is 
impeached  on  the  ground  of  excess  authority, 
misbehavior,  partiality  or  corruption  in  the  arbi- 
trators. Whenever  this  is  shown  to  be  the  case, 
their  award  will  be  set  aside,  but  for  no  other 
cause. 

Benjamin  v,  Benjamin,  5  W.  &  S.  562. 

There  was  nothing  of  this  kind  shown  in  this 
case. 

October  i,  1894.  Williams,}.  Thisactioii 
was  brought  upon  an  award,  and  the  question 
raised  by  the  defendant  on  this  record  is  whether 
the  award  will  support  an  action.  Is  it  an  award 
at  common  law,  or  must  it  be  treated  as  made  in 
an  action  pending  before  a  justice  of  the  peace, 
and  enforceable  only  by  him  in  the  maimer 
pointed  out  by  the  Act  of  1810  ? 

That  Act  makes  provisions  for  the  reference 
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of  actions  pending  before  a  justice  when  the 
amount  of  the  plaintiffs'  claim  exceeds  five  dol- 
lars and  thirty-three  cents  and  either  party  re- 
fuses to  submit  to  the  determination  of  the  justice. 
In  such  a  case  it  becomes  the  duty  of  the  justice 
to  request  the  parties  to  choose  referees  **  one, 
two  or  three  each,  and  mutually  to  agree  upon  a 
third,  fifth  or  seventh  man."  The  referees  when 
chosen  are  to  be  sworn  well  and  truly  to  try  all 
matters  in  variance  between  the  parties,  sub- 
mitted to  them  ;  and  after  the  trial  they  are  to 
make  an  award  and  transmit  the  same  to  the 
justice,  whose  duty  it  is  to  enter  judgment  there- 
on for  the  sum  awarded  with  costs.  These  pro- 
visions  show  that  as  a  basis  for  the  reference 
provided  by  the  Act  of  1810  there  should  be  an 
action  pending  before  a  justice  of  the  peace  for 
some  cause  of  action ;  it  should  appear  that  the 
plaintiffs  claim  exceeds  five  dollars  and,  thirty- 
three  cents ;  and  that  the  parties,  or  one  of  them, 
refuses  to  submit  to  the  determination  of  the 
justice. 

These  circumstances  should  appear  upon  the 
docket  of  the  justice,  and  should  be  followed  by 
the  selection  of  the  referees,  by  their  award, 
and  by  the  entry  by  the  justice  of  a  judgment 
for  the  sum  awarded  with  costs.  The  entries 
upon  his  docket  thus  become  a  connected  and 
self-sustaining  record  of  the  proceedings  from 
the  beginning  of  the  action  to  the  entry  of  judg- 
ment therein.  Turning  now  from  the  provis- 
ions of  the  Act  of  18 10  to  the  case  before  us, 
we  find  that  we  have  no  pending  action,  no 
statement  of  the  nature  of  the  amount  of  the 
plaintiffs  claim,  and  no  refusal  to  submit  to  the 
determination  of  the  justice;  On  the  other 
hand  the  parties  seem  to  have  presented  them- 
selves before  the  justice  in  order  to  have  their 
agreement  reduced  to  writing.  They  declare 
before  him  that  they  have  agreed  to  refer,  not  a 
pending  action  but  all  matters  in  variance  be- 
tween them,  to  three  men,  whom  they  name, 
for  their  decision ;  and  that  they  have  fixed  up- 
on a  time  and  place  for  the  hearing.  The  jus- 
tice wrote  out  this  agreement  on  his  docket, 
writing  above  it  as  a  caption  the  words,  "Amica- 
ble Action.**  So  far  the  action  of  all  parties  in- 
dicates a  common  law  submission.  Nothing  but 
the  words  "Amicable  Action  '*  could  by  any 
construction  coniiect  the  justice  with  the  agree- 
ment in  any  other  capacity  than  as  the  scribe  of 
the  parties.  The  arbitrators  were  probably  mis- 
led by  the  caption  to  the  submission,  and  re- 
turned their  award  to  the  justice,  who  thereupon 
wrote  upon  his  docket  "Judgment  publicly  ac- 
cording to  the  above  award.'* 

We  think  the  justice  had  no  jurisdiction  over 
this  award,  and  the  entry  on  his  docket  is  with- 
out effect  upon  the  rights  of  the  parties.  The 
basis  for  a  submission  under  the  Act  of  1 810  is 


wholly  wanting.  There  was  no  action  pending, 
no  statement  of  any  claim  or  demand,  nothing 
to  show  the  amount  demanded,  and  no  refusal 
to  submit  to  the  judgment  of  the  justice.  On 
the  other  hand  the  elements  of  a  common  law 
submission  are  present.  There  was  an  agree- 
ment between  the  parties  to  submit  all  matters 
at  variance  between  them  to  the  decision  of 
arbitrators ;  this  agreement  was  reduced  to  writ- 
ing, and  a  copy  of  it  furnished  to  the  arbitrators ; 
the  arbitrators  heard  the  parties  and  made  an 
award  which  they  reduced  to  writing. 

This  award  was  returned  to  the  justice  instead 
of  being  delivered  to  the  successful  f)arty ;  but 
this  could  not  change  the  character  of  the  sub- 
mission or  give  jurisdiction  to  the  justice.  The 
submission  and  award  are  at  common  law.  The 
learned  Judge  of  the  Court  below  was  right  in 
so  holding,  and  the  judgment  is  affirmed. 

w.  c.  s. 


July,  '94,  15.  May  10,  1894. 

Victor  V.  Penna.  R.  R.  Co. 

Negligence —  When  question  to  be  determined  by 
jury — Duty  of  travelers  by  rail. 

It  is  n^ligence  on  the  part  of  a  passenger  to  alight 
from  amoving  train. 

Where,  however,  the  passenger  leaves  the  train  b^ 
direction  of  the  company's  agent*,  or  is  placed  in  penl 
through  their  neglect,  or  is  in  the  act  of  alighting  and 
cannot  retrace  his  steps,  the  question  of  negligence  is  to 
be  determined  by  the  jury. 

Where  an  announcement  is  made  by  those  in  charge 
of  a  train  that  the  next  station  is  S.,  and  before  the  tram 
stops,  a  passenger  rises  and  after  he  has  risen  the  train 
stops  before  reaching  the  station,  whereupon  the  passen- 
ger attempts  to  alight  and  in  alighting  is  hurt,  the  case 
falls  withm  the  rule  above  stated  and  not  within  the  ex- 
ception. The  defendant's  agents  not  having  announced 
that  the  station  had  been  reached,  had  no  reason  to  sup- 
pose that  the  passenger  would  attempt  to  leave  the  traia 
before  it  had  been  stopped  at  the  proper  place. 

Appeal  of  Anna  M.  Victor,  plaintiff,  from  the 
judgment  of  the  Common  Pleas  of  Fayette 
County,  in  an  action  of  trespass  by  her  against 
the  Pennsylvania  Railroad  Co. 

The  facts  of  this  case  are  fully  stated  in  the 
opinion  of  the  Supreme  Court,  infra. 

The  error  assigned  was  that  the  Court  below 
directed  a  verdict  for  the  defendant. 

Edward  Campbell,  for  appellant. 

Whether  there  was  negligence  in  the  conduc- 
tor's and  the  brakeman's  failing  during  the  in- 
terval before  plaintiff  alighted  to  correct  the  er- 
roneous statement  they  had  made  to  her,  and  in 
their  allowing  her  to  act  under  the  wrong  direc- 
tion they  had  given  her,  although  she  did  her 
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best  to  **make"  them  tell  her  what  to  do  or  stop 
the  train,  while  all  they  ///V/do  was  to  hang  over 
the  south  side  of  the  car  where  no  passenger 
could  get  off,  leaving  her  although  within  their 
reach  to  carry  out  the  instructions  she  had  re- 
ceived and  alight  or,  as  she  thought,  be  carried 
past  her  destination,  was  for  the  jury. 

Walters  v.  The  Phila.  Traction  Co.,  28  Atl.  R  941. 

Johnson  v,  W.  C.  k  P.  R.  R.  Co.,  70  Pa.  357. 

Stager  v.  Passenger  Railway  Co.,  119  Id.  70. 

Pa.  Co  V  Lyons,  129  Id   113. 

Pa.  Railway  Co  v.  Peters,  116  Id.  206. 

Pa.  Railway  Co.  v  Kilgore,  32  Id.  292. 

Canal  Co.  v,  Webster,  18  Weekly  Notes,  339 

Meier  v.  Pa.  Railway  Co  ,  64  Pa.  225. 

Fredericks  v.   Northern  Centra'   Railway  Co.,  27 

Atlantic  R.  689. 
Rose  V.  N.  E  Railway  Co..  L.  R.  2  Ex   Div.  248. 
Bridges  v.  North  London  Railway  Co.,  L.  R.  7  H. 

L.  213. 
Gales  V,  Pa.  Railway  Co.,  154  Pa.  $66. 
Patterson  v.   Omaha  &   C.  B.  Ry.,  57  N.  W.  R. 

880. 
C.  &  S.  F.  Ry.  Co.  V.  Vinson,  24  S.  W.  R.  956. 
Union  Pac  Ry.  Co.  v  Porter,  56  N.  W.  R.  808. 
Alford  V,  Chicago,  M.  &  St.  P.  Ry.,  56  N.  W.  743. 
Gulf  C.  &  S.  F.  Ry.  Co.  z/.  Brown,  23  S.  W.  R. 

618. 

W.  H,  Playford,  for  appellee,  made  no  oral 
argument,  but  submitted  a  paper  book  in  which 
he  cited : 

Pa  Railroad  Co.  v.  Aspell,  23  Pa.  147. 
McClintock  v.   Pa.  Ry.  Co.,  21  Weekly  Notes, 
133. 

October  i,  1894.  Fell,  J.  It  may  be  stated 
as  a  general  proposition  that  it  is  negligence  on 
the  part  of  a  passenger  to  alight  from  a  moving 
train:  P.  R.  R.  Co.  v,  Aspell,  23  Pa.  147; 
McClintock  v,  R.  R.  Co.,  21  W.  N.  C.  133. 
To  this  rule  there  are  well  recognized  excep- 
tions, as  where  the  passenger  leaves  the  train  by 
direction  of  the  company's  agents,  or  is  placed 
in  peril  through  their  neglect,  or  is  in  the  act  of 
alighting  and  cannot  retrace  his  steps,  and 
others  in  which  the  question  of  negligence  is  to 
be  determined  by  the  jury :  Johnson  v,  W.  C. 
&  P.  R.,  70  Pa.  357 ;  Pa.  R.  R.  Co.  v,  Lyons, 
129  Pa.  1 13,  and  cases  there  cited. 

The  plaintiff's  difficulty  in  this  case  was  to 
avoid  the  rule  and  come  within  the  exceptions. 
She  was  a  passenger  on  a  train  of  the  Pennsyl- 
vania Railroad  Company,  defendant,  going  from 
Greensburg  to  Stewart  Station.  As  the  train 
approached  the  station  its  speed  was  lessened, 
and  the  conductor  and  brakeman  each  an 
nounced  :  **The  next  station  is  Stewart.'*  The 
plaintiff  immediately  started  from  the  seat  she 
had  occupied  in  the  back  part  of  the  car  for  the 
door  in  the  front.  When  she  reached  the  front 
platform  the  brakeman  stationed  there  asked  her 
to  pass  on  to  the  next  car,  stating  as  the  reason 
for  his  request  that  she  could  not  alight  from 


the  car  in  which  she  was  without  getting  into 
the  water  or  mud  at  the  side  of  the  tracks. 
When  she  had  reached  the  middle  of  the  second 
car  the  train  stopped,  but  started  again  before 
she  had  come  to  the  front  platform.  The  con- 
ductor  and  a  brakeman  were  on  this  platfonn, 
on  the  side  of  the  car  from  the  station,  looking 
forward  to  ascertain  the  cause  of  the  stoppage  of 
the  train.  They  neither  saw  nor  heard  her 
when  she  said  that  she  wanted  to  get  off,  and  she 
made  no  further  attempt  to  attract  their  atten- 
tion. She  testified  that  she  then  noted  the  speed 
of  the  train,  and  thought  that  she  could  alight 
safely.  With  a  bundle  in  her  hand  she  stepped 
down  from  the  moving  train  to  the  platfonn. 
While  doing  this  she  observed  that  the  train  was 
moving  faster  than  she  had  supposed,  and  to 
avoid  falling  she  took  hold  of  the  rail  of  the  car 
with  her  back  to  the  engine,  and  was  thrown  be- 
tween the  platform  and  the  track. 

The  momentary  stoppage  of  the  train  when 
she  was  at  the  middle  of  the  car  was  to  allow  a 
train  moving  in  the  opposite  direction,  which 
had  reached  the  station,  to  discharge  and  receive 
passengers. 

Under  this  evidence  the  Court  directed  a  ver- 
dict for  the  defendant,  and  to  this  assignments 
of  error  relate. 

The  testimony  left  no  doubt  as  to  the  facts. 
Upon  the  announcement  of  the  name  of  the  next 
station,  and  while  the  train  was  in  motion,  the 
plaintiff  walked  to  the  front  platform  of  the  car 
in  which  she  was  riding  and  stood  there  waiting 
for  the  train  to  stop.  At  the  suggestion  of  the 
brakeman  she  crossed  the  platform  to  the  next 
car,  and  while  she  was  in  that  car  the  train 
stopped  until  another  train  had  left  the  sution, 
but  was  again  in  motion  before  she  had  reached 
the  front  platform.  Supposing  the  station  had 
been  reached  and  the  train  would  not  stop  again 
she  spoke  to  the  brakeman  and  conductor,  who 
were  standing  within  her  reach,  and  failing  to 
attract  their  attention  she  considered  the  chances 
of  alighting  from  the  trai«  safely.  She  con- 
cluded she  could  do  this,  and  attempted  it  by 
walking  straight  out  from  the  steps  of  the  car  to 
the  platform  of  the  station.  When  it  was  too 
late  she  saw  the  danger,  and  added  to  it  by  tak- 
ing hold  of  the  railing  of  the  car  instead  of  that 
of  the  p^tform,  thus  placing  her  back  to  the  en- 
gine and  the  direction  of  the  motion  of  the 
train.  When  she  fell  she  was  within  a  car's 
length  of  the  station,  where  the  train  stopped. 

The  train  was  stopped  in  the  cut  before  reach- 
ing the  station  by  the  engineer  for  reasons  that 
were  wise  and  under  the  rules  of  the  company 
imperative.  It  was  not  anticipated  by  the  con- 
ductor or  brakeman,  nor  was  the  reason  for  it 
at  the  time  understood  by  them.  They  had  not 
announced    that   the   next  stop  would   be  at 
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Stewart's,  but  that  the  next  station  was  Stewart's; 
and  while  they  knew  that  the  plaintiff  intended 
to  leave  the  train  they  had  no  reason  to  expect 
that  she  would  get  off  until  it  stopped. 

The  plaintiff,  then,  was  injured  in  getting  off 
a  moving  train.  She  was  neither  requested  nor 
directed  to  do  this,  nor  led  to  do  it  by  any  neg- 
ligent act  of  those  in  charge.  The  announce- 
ment of  the  next  station  by  the  conductor  and 
brakeman,  and  the  stopping  of  the  train  by  the 
engineer  before  reaching  the  station,  doubtless 
induced  the  belief  on  her  part  that  the  station 
had  been  reached  ;  but  these  were  all  proper  acts 
properly  done,  and  the  least  observation  by  her 
would  have  corrected  her  error.  The  request 
of  the  brakeman  to  pass  from  the  rear  car  to  a 
forward  one  was  made  in  order  that  when  she 
did  alight  she  would  be  at  the  platform  and 
avoid  the  mud,  and  it  was  in  no  sense  a  direc- 
tion to  get  off.  When  it  was  made  the  train  had 
not  stopped,  and  he  had  no  expectation  that  it 
would  stop  before  the  station  was  reached. 

The  conductor  omitted  no  duty  unless  the 
company  was  bound  after  the  unexpected  stop 
to  give  notice  to  passengers  that  the  station  had 
not  been  reached.  Such  a  duty  might  have 
arisen  if  the  passengers  were  then  attempting  to 
alight,  as  was  the  case  in  Penna.  R.  R.  Co.  v. 
White,  88  Pa.  327,  where  the  plaintiff  was  led 
to  believe  that  the  station  had  been  reached,  and 
was  injured  after  alighting  from  a  standing  train. 
While  the  train  was  standing  the  plaintiff  in  this 
case  was  in  the  middle  of  the  car,  and  there  was 
no  occasion  to  warn  her  not  to  get  off.  When 
it  was  again  in  motion  there  was  no  reason  to 
apprehend  that  she  would  attempt  to  alight,  and 
no  duty  to  watch  over  her  and  prevent  her  from 
so  doing. 

We  are  of  opinion  that  the  learned  Judge  was 
right  in  withdrawing  the  case  from  the  jury. 
The  judgment  is  affirmed. 

w.  c.  s. 


Jan.  '94,  »83.  January  25,  1894. 

Decry  v.  Camden  and  Atlantic  R.  R.  Co. 

NegHgence —  Contributory  negligence — Reason- 
able rules  for  use  of  cars — Passengers*  assent 
to  same. 

A  passenj^er  s  coD<;ent  to  all  the  company's  reasonable 
regulations  for  entering,  occupying  or  leaving  their  cars  is 
nmp'ted  and  the  company  is  not  liable  for  an  injury  occa- 
sioned by  the  failure  of  the  passenger  to  observe  them, 
although  the  negligence  of  the  company's  servants  may 
have  concurred  in  causing  the  injury. 

Nothing  but  a  paramount  and  justifying  necessity  will 
excuse  a  departure  from  these  regulations ;  the  fact  that 
the  car  was  crowded  and  egress  less  convenient  is  no 


justification  for  the  action  of  a  passenger  in  getting  off  by 
the  side  or  baggage  door  of  a  combination  car. 

The  fact  that  the  corductor  was  standing  at  this  side 
door  and  told  the  plaintiff  to  **step  lively"  and  extended 
his  hands  to  assist  her,  did  not  char^je  the  company  with 
responsibility  for  her  careless  act. 

Appeal  of  Jennie  Deery,  from  the  judgment 
of  non  suit  by  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

The  facts  of  the  case  are  as  follows  : — 

The  plaintiff  was  injured  while  a  passenger  in 
the  care  of  the  Camden  and  Atlantic  Railroad 
Company.  She  had  purchased  a  round  trip 
ticket  from  Atlantic  City  to  Longport,  N.  J. 
On  her  return  she  was  accepted  as  a  passenger  in 
a  combination  car  in  which  she  had  to  stand  un- 
til she  reached  the  Excursion  House  station, 
only  half  of  the  car  being  provided  with  seats. 
The  car  became  so  crowded  and  packed  that  the 
means  of  ingress  and  egress  were  not  readily 
accessible,  excepting  by  the  side  door,  and  many 
passengers  got  off  the  car  through  the  side  door ; 
the  conductor  standing  there  and  telling  them  to 
**step  lively."  There  was  no  station  platform, 
and  in  stepping  down  with  other  passengers  at 
the  invitation  of  the  conductor,  who  extended 
his  hands  to  help  her,  the  plaintiff"  received  the 
injury  of  which  she  complains. 

The  Court,  Fell,  J.,  on  motion  of  defend- 
ants' counsel,  granted  a  compulsory  non-suit. 
Plaintiff  appealed,  assigning  for  error  this  action 
of  the  Court. 

71  Elliott  Patterson  and  IVilliam  H.  Staake, 
for  appellant,  cited  the  following  cases: — 

Merwin  v,  Manhattan  R.  R.  Co.,  8  Hun.,  611. 
Whipple   V   R.    R.  Co.,  2  Weekly  Notes,  559. 
Leggett  V,  R.  R.  Co.,  143  Pa.  39. 
Reilly  v.  G.  and  Coates  P.  K.  R.  Co.,  4  Weekly 

Notes,  273.  • 
P.  R.  R.  Co  ,  V.  Langdon,  92  Pa.  21. 
Snow  ».  Fitchburg  R.  R  Co.,  136  Mass.  5^2. 
Foss  V.  B.  &  M.  R.  R.  Co.,  47  A.  &  E.  R.  R.  C , 

566 
B.  &  O  R.  R.  Co.  V.  Leapley,  65  Md.  571. 
P.  R.  R.  Co ,  V.  McCloskey,  23  Pa.  S26. 
McDermott  v.  Chicago  &  N    R  Co.,  82  Wis.  246. 
Neslie  v.  Second  and   Third  S.  P.  R.  Co.,  113  Pa. 

300. 
Laing  v  Colder,  8  Id.  482. 
Penna.  R.  R.  Co.  v,  MacKinney,  124  Id.  462. 
Hersiein  v,  L.  V.  R.  R.  Co ,  isi  Id.  245. 
Hartzig  v,  L  V.  R.  R.,  154  Id.  364. 
P.  &  k.  R.  R.  V.  Killips.  88   Id.  4'3- 
L.   S.    R.    R.  V.    Frantz,    124    Id.   307. 
D.  &  H.  C.  Co.  V.  Webster,  18  Weekly  Notes,  339. 
Johnson  v  W.  C.  &  P.  R.  R.  Co.,  70  Pa.  366. 
Neiman  v,  D.  &  H.  C.  Co.,  149    Id.  92. 

Daind  W,  Sellers,  for  appellee. 
A  passenger's  assent  to  regulations  in  regard  to 
entering  and  leaving  cars  is  implied. 
Drake  v,  Penna.  R.  R  ,  137  Pa  352. 
Reilly  v.  Railway,  4  Weekly  Notes,  273. 
Langdon  v.  R.  R.  Co.,  92  Pa.  22. 
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There  can  be  no  recovery  for  injuries  to  one 
violating  such  rules  even  though  the  company's 
servants  concurred  in  causing  the  mischief. 

Sullivan  v.  R.  R.  Co.,  30  Pa.  234. 

October  i,  1894.  McCollum,  J.  In  getting 
off  the  defendant  company's  car  the  plaintiff 
received  an  injury  which  she  attributes  to  the 
negligence  of  the  company  and  for  which  she 
seeks,  to  recover  compensation  in  this  action. 
There  is  no  reason  to  suppose  that  she  would 
have  been  injured  if  in  leaving  the  car  she  had 
conformed  to  a  rule  of  the  company  which  she 
observed  in  entering  it.  At  each  end  of  the  car 
there  were  the  usual  conveniences  for  ingress  and 
egress,  consisting  of  a  door,  platform,  steps  and 
railing.  It  was  a  rule  of  the  company  well 
known  to  the  travelmg  public  that  its  passengers 
should  enter  and  leave  its  cars  where  these  con- 
veniences were  provided.  The  plaintiff  was  in 
a  combination  car  in  one  portion  of  which  there 
were  seats  for  passengers  while  the  other  part  of 
it  was  appropriated  to  baggage.  In  the  baggage 
compartment  there  was  a  side  door  through 
which  the  baggage  was  received  and  discharged. 
When  the  train  stopped  at  Excursion  House  the 
plaintiff  instead  of  going  out  at  the  rear,  or 
front  end  of  the  car  where  there  were  conveni- 
ences for  safe  and  easy  entrance  and  exit,  got  off 
through  the  side  door,  and  in  doing  so  jumped 
from  the  floor  of  the  car  to  the  ground  and  re- 
ceived the  injury  complained  of.  It  was  an  act 
in  plain  violation  of  a  familiar  rule  governing 
passengers  in  entering  and  leaving  cars,  and  it 
constituted, /r/>«a  facU  at  least,  a  bar  to  an  ac- 
tion against  the  company  for  the  injury  eaused 
by  it.  That  the  injury  for  which  the  plaintiff 
seeks  compensation  was  so  caused  is  beyond 
question.  **When  a  railroad  company  under- 
takes the  transportation  of  a  passenger  for  an 
agreed  price  the  contract  includes  many  things. 
On  the  part  of  the  passenger  his  consent  is  im- 
plied to  all  the  company's  reasonable  rules  and 
regulations  for  entering,  occupying  and  leaving 
their  cars,  and  if  injury  befell  him  by  reason  of 
his  disregard  of  regulations  which  are  necessary 
to  the  conduct  of  the  business  the  company  are 
not  liable  in  damages  even  though  the  negli- 
gence of  their  servants  concurred  with  his  own 
negligence  in  causing  the  mischief:"  Sullivan ». 
The  Philadelphia  &  Reading  Railroad  Company, 
30  Pa.  234.  Nothing  short  of  a  paramount  and 
justifying  necessity  will  excuse  a  departure  from 
these  regulations,  **or  render  the  company  liable 
for  an  injury  caused  by  it :"  Pennsylvania  Rail- 
road Company  v.  Zebe,  33  Pa.  318.  There  was 
no  such  necessity  in  this  case.  That  the  car  was 
crowded  with  passengers  and  in  con.sequence 
thereof  egress  from  it  was  retarded  somewhat 
and  rendered  less  convenient  than  under  ordin- 


ary conditions,  furnished  no  justiiication  of  tbe 
plaintiffs  disregard  of  a  reasonable  regulationof 
the  company.  It  nowhere  appears  in  the  testi- 
mony that  she  made  an  effort  to  get  off  the  car 
at  the  place  provided  for  the  accommodadoii 
and  safety  of  passengers  in  leaving  it,  or  that 
she  was  required  to  get  off  from  it  where  she  did 
Neither  tbe  language  of  the  conductor  while  she 
stood  in  the  side  door,  nor  the  assistance  he  gave 
her  in  alighting,  nor  both  combined,  charged 
the  company  with  responsibility  for  the  cons^ 
quences  of  her  careless  act.  It  was  in  violation 
of  a  rule  for  the  protection  of  passengers;  it 
was  obviously  dangerous,  and  she  must  be  con- 
sidered as  having  voluntarily  assumed  the  risk 
involved  in  it  In  such  case  something  more  is 
required  to  render  the  company  liable  than  its 
employe's  consent  to  the  passenger's  negligent 
act:  4  Am.  &  Eng.  Ency.  of  Law,  p.  766, and 
cases  cited  ;  Pennsylvania  Railroad  Company  9. 
Langdon,  92  Pa.  21. 

The  specifications  of  error  are  overruled. 

Judgment  affirmed. 

w.  M.  s.,  jr. 


©rptjatns'  ®ourt^ 


April,  1894, 4«5- 
Jakey's  Estate. 

Register  of  wills — Letters  of  administratioH  m 
default  of  next  of  kin^  Grant  of  letters  to  a- 
cheator. 

An  escheator,  as  such,  has  no  status  to  applj  to  the 
register  of  wills  for  letters  of  administration  in  dcfmh  of 
next  of  kin  of  decedent,  if  a  demand  for  letters  has  pre- 
viously been  made  by  a  creditor  who  is  vnobjectioaabk 
and  who  has  qualified. 

Under  the  Act  of  March  15,  1832,  a  creditor  of  a  d6 
cedent  to  have  status  to  apply  for  letters  must  be  a  pna- 
cipal  creditor;  and  it  is  a  discretionary  matter  with  tk 
register  whether  he  shall  grant  the  letters  to  such  creditoi 
(in  default  of  next  of  kin)  or  "to  any  St  perK>n  "  thit  it 
to  be  selected. 

Petition  and  answer. 

The  facts  are  sufficiently  stated  in  the  opinioo. 
William  F.Johnson,  for  petitioner. 
William  A.  Hayes ,  contra. 

October  27,  1894.  Ferguson,  J.  The  p^ 
titioner  in  this  case,  on  May  7,  1894,  made  ap- 
plication to  the  register  of  wilb  for  letters  of 
administration  upon  the  estate  of  the  decedent, 
upon  the  ground  that  he  was  a  creditor.  He 
failed  to  enter  security,  and  of  course  letters 
were  not  issued  to  him.  On  May  28, 1894* 
three  weeks    afterwards,   the     respondent  » 
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deputy  escheator  made  a  similar  application, 
and  the  register  of  wills,  after  a  hearing,  dis- 
missed the  original  application  and  grante'd  let- 
ters of  administration  to  him.  We  are  now 
asked  to  reverse  this  action  of  the  register. 

The  Act  of  May  2,  1889,  makes  it  the  duty 
of  any  escheator,  after  having  been  commis- 
sioned by  the  auditor- general,  to  apply  for  let- 
ters of  administration  if  no  letters  had  been  pre- 
viously granted  to  any  one  else.  "And  the 
said  register  of  wills  shall,  if  no  next  oi  kin  or 
creditor  of  decedent  entitled  under  existing 
laws  shall  appearand  demand  such  letters,  forth- 
with grant  the  same  to  the  said  escheator." 
The  persons  entitled  to  letters  of  administration 
under  existing  laws,  in  default  of  next  of  kin, 
are  "  one  or  more  of  the  principal  creditors  of 
the  deceased  applying  therefor,  or  to  any  fit 
person,  at  the  register's  discretion:"  Act  of 
March  15,  1832. 

We  think  that  the  escheator,  as  such,  would 
have  no  status  to  apply  for  letters,  if  a  demand 
for  the  sanne  had  previously  been  made  by  a 
creditor  who  was  unobjectionable,  and  who 
properly  qualified  ;  but  under  the  Act,  a  credi- 
tor stands  on  the  same  plane  as  any  fit  person, 
and  whether  it  is  a  creditor  or  a  fit  person  that 
is  to  be  selected,  is  a  matter  that  is  wholly  and 
entirely  in  the  discretion  of  the  register. 

In  this  case,  the  amount  of  the  petitioner's 
claim  was  only  three  dollars,  and  before  the 
grantmg  of  the  letters  this  was  tendered  to  him, 
and  refused,  so  that  he  can  be  hardly  dignified 
with  the  name  of  a  creditor ;  and  he  certainly 
could  not  have  been  a  principal  one,  as  required 
by  the  Act.  He  was  guilty  of  laches  in  not  en- 
tering security  with  the  register  for  three  weeks 
after  his  application  for  letters  of  administration, 
which  application  he  admitted  that  he  made  at 
the  request  of  one  Sheridan,  who  claims  the 
whole  estate  by  virtue  of  an  alleged  gift  to  him 
in  the  lifetime  of  the  decedent,  so  that  his  in- 
terests are  inimical  to  those  of  the  estate. 

On  the  whole,  we  think  the  register  of  wills 
very  properly  exercised  his  discretion  in  this 
case,  and  his  decision  was  fully  justified  by  the 
fisu:ts  and  circumstances. 

The  petition  is  dismissed,  and  the  decision  of 
the  register  of  wills  is  affirmed. 

F.  B.  N. 


January,  1894, 240. 

Erwin's  Estate. 

fViils — Undue   injiuence — Issue    devisavit    vel 
nan. 

It  ia  the  bniiDesi  of  the  Orphans'  Coart  to  determine 
whether  proof  of  alleged  undue  influence  be  sufficient  to 


sustain  a  verdict  against  the  will :  if  it  is,  an  issue  must 
be  awarded. 

Where  tbe  charge  of  undue  influence  centres  in  the 
relations  « hicb  obtained  between  testator  and  those  ac- 
cused of  exerting  the  influence,  any  testimony  which 
throws  light  upon  these  relations  is  a  vital  factor  in  the 
case. 

Continued  and  liberal  gifts  and  emoluments  from  one 
person  to  another,  where  the  persons  stand  in  huch  re- 
lationship as  client  and  lawyer,  show  that  the  donee  has 
found  his  way  to  both  the  affections  and  judgment  of  the 
donor. 

Cuthbertson's  Appeal,  97  Pa.  163. 

Petition  for  issue  and  answer. 

The  facts  of  the  case,  and  the  important  por- 
tions of  the  testimony,  are  rehearsed  in  the 
opinion. 

M.  Hampton  Todd,  for  petitioner. 

John  G.  Johnson,  contra. 

December  15,  1894.  Ashman,  J.  The  tes- 
tatrix died  at  the  age  of  eighty  eight  years,  hav- 
ing suffered  the  gradual  diminution  of  physical 
vigor  which  is  incident  to  the  decline  of  life. 
She  left  a  will  by  which  her  confidential  legal 
adviser  largely  benefitted.  It  was  not  the  sub- 
ject of  argument  between  tho^^e  who  upheld  and 
those  who  opposed  the  probate  of  the  will,  that 
the  legatee  was  bound  to  bring  himself  within 
the  rule  adopted  in  Cuihbertson's  Appeal,  97 
Pa.  163,  and  maintained  by  every  case  which 
has  followed  in  its  wake.  Both  parties  admit- 
ted in  its  entirety  the  doctrine  that  "where  the 
testator  is  shown  by  evidence  to  be  weak  in 
mind,  whether  from  age,  b(  dily  irifirmity,  great 
sorrow,  or  other  cause  tending  to  produce  such 
weakness^  though  not  sufficient  to  create  testa- 
mentary incapacity,  and  the  person  whose  ad- 
vice has  been  sought  and  taken  receives  a  large 
benefit  under  the  instrument  propounded  as  a 
will,  it  must  be  shown  affirmatively  that  the 
alleged  testator  had  a  full  understanding  of  the 
nature  of  the  disposition  contained  in  it ;"  and 
that  ''every  man  who  draws  a  will  in  his  own 
favor,  under  such  circumstances,  should  know 
that  he  will  be  required  to  prove  affirmatively 
all  the  circumstances  connected  with  the  draw- 
ing of  the  will.**  The  legatee  asserted  that  his 
action  had  been  taken  on  the  direct  line  which 
had  been  thus  clearly  marked  out.  When  the 
testatrix  told  him  of  her  intended  provision  in 
his  favor  he  refused  to  draft  the  will.  At  her 
request,  he  sent  for  counsel,  who  received  di- 
rectly from  testatrix,  and  discussed  with  her  at 
full  length  in  a  private  interview,  certain  writ- 
ten instructions,  to  be  again  referred  to, 
which  he  afterwards  incorporated  in  the  will 
which  she  executed,  and  who  declared  that  the 
testatrix  was  of  full  testamentary  ability,  was 
cognizant   of  the    value  of   her  estate,    and 
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gave  intelligent  reasons  for  the  disposition 
which  she  had  planned  to  take  effect  at  her 
death.  Could  any  legatee  do  more  than  this, 
either  to  establish  his  own  integrity  or  to  secure 
for  his  client  the  wisest  and  most  disinterested 
advice?  Properly  to  answer  this  question  re- 
quires  us  to  say  that  if  this  is  the  most  which 
can  be  demanded,  it  is  also  the  least.  It  is 
vulnerable  to  the  criticism  that  it  gives  an  over- 
mastering importance  to  the  testimony  of  the 
agent  who  intervenes  between  the  legatee  and 
the  testator,  and  practically  surrenders  the  is- 
sue to  his  decision.  If  he  is  swayed  with  a 
friendly  sympathy  for  the  legatee,  if  he  per- 
forms his  duty  perfunctorily,  if  he  is  weak  or 
venal,  or  if  possessed  of  the  highest  skill  and 
animated  by  the  nicest  conscientiousness,  he 
knows  nothing  of  the  history  or  associations,  or 
habits  of  thought  and  disposition  of  the  testa- 
tor, he  may  utterly  fail  to  draw  out  from  him 
his  ultimate  and  untrammelled  wish  as  to  the 
bestowal  of  his  wealth.  It  is  a  coarse  view  of 
the  influence  which  may  dominate  the  mind  of 
a  testator,  to  regard  it  as  necessarily  palpable 
and  as  attending  the  presence  of  the  person 
who  wields  it;  its  potency  may  be  greatest 
when  it  is  least  felt,  and  it  may  invest  the  vic- 
tim with  an  atmosphere  from  which  he  can  no 
more  escape  than  from  the  air  which  he  breathes. 
The  proponent,  therefore,  did  not  conclude  the 
controversy  when  he  showed  that  the  testatrix, 
at  the  moment  of  executing  her  will,  was  of  ap 
parent  testamentary  capacity  and  unbiased 
judgment;  he  simply  transferred  the  burden  of 
proof  to  his  opponents.  We  do  not  care  to  dis- 
cuss now  the  point  whether,  in  the  class  of  cases 
to  which  this  belongs,  the  law  does  not  alwa>s 
raise  a  presumption  of  undue  influence,  and 
whether  the  evidence  to  counteract  that  pre- 
sumption involves  an  issue  of  fact  which  must 
necessarily  be  submitted  to  a  jury.  Certainly 
no  authority,  however  severe  in  its  rulings,  has 
gone  the  length  of  upholding  this  proposition 
in  terms,  and  we  do  not  think  it  can  be  fairly 
extracted  from  any  reported  decision.  Our 
business  is  to  determine  whether  the  alleged 
proof  of  undue  influence  is  sufficient  to  sustain 
a  verdict  against  the  will,  because,  if  it  is,  an 
issue  must  be  awarded. 

The  really  significant  facts  can  be  compressed 
within  a  narrow  compass.  The  contestant  is 
the  widow  of  a  nephew  of  the  testatrix,  who,  in 
his  lifetime,  enjoyed  in  an  eminent  degree  her 
affection  and  confidence.  He  was  a  physician, 
and,  although  he  lived  elsewhere,  he  always  re- 
tained his  office  in  tne  dwelling  of  his  aunt ; 
and  he  managed  for  her  the  interests  of  her  es- 
tate. Immediately  after  his  death,  and,  in- 
deed, before  his  burial,  the  testatrix  executed  a 
will,  whereby  the  bulk  of  that  estate  was  given 


to  the  contestant.  She  called  in  to  herald  at 
this  juncture,  and  at  the  solicitation  of  the  con- 
testant herself,  the  respondent,  who  had  con- 
ducted some  legal  business  for  the  nephew,  the 
deceased  husband  of  the  contestant.  From  the 
outset  the  testatrix  conferred  upon  this  gentle- 
man a  discretion  in  dealing  with  her  business 
interests  quite  as  large  as  that  which  she  had 
given  to  the  nephew ;  and  on  Oct.  lo,  1891, 
very  little  more  than  one  month  after  the  n^ 
phew's  death,  she  delivered  to  the  respondent 
a  power  of  attorney,  by  which  she  relinqubhed 
her  estate  to  his  keeping.  The  contestant  was 
not  behind  the  testatrix  in  her  show  of  confi- 
dence, and,  indeed,  both  ladies  regarded  him 
in  the  light  of  a  friend  as  well  as  a  legal  ad- 
viser. His  own  declaration  was  that  he  was  a 
daily  visitor  at  the  residence  of  the  testatrix  for 
months  before  her  death.  Comparatively  few 
of  these  visits  were  of  a  professional  character, 
for  the  reason  that  the  estate,  large  as  it  was, 
was  free  from  complications.  The  only  matter 
which  called  fur  any  display  of  legal  acumen 
arose  out  of  the  fact  that  the  testatrix,  in  her 
lifetime,  with  a  view  to  escape  from  participat- 
ing in  a  variety  of  business  details,  and  to  en- 
able him  to  handle  it  with  greater  facility,  had 
conveyed  her  entire  estate  to  her  nephew,  Dr. 
Erwin.  The  estate  was  given  back  to  her  bj 
the  codicil  to  his  will,  but  the  gift  was  subject 
to  the  collateral  inheritance  tax,  and,  to  avoid 
its  imposition,  a  bill  in  equity  was  filed,  and  a 
decree  was  obtained  to  the  effect  that  the  doctor 
had  held  the  title  for  her  use.  This  suit,  how- 
ever, was  conducted  by  counsel  other  than  the 
respondent.  As  the  charge  of  undue  influence 
centres  in  the  relations  which  obtained  between 
the  respondent  and  the  testatrix,  any  testimony 
which  throws  light  upon  those  relations  is  a  vi- 
tal factor  in  the  determination  of  the  case. 
Originating  in  a  casual  business  acquaiDtanc^ 
ship,  acquired  almost  by  an  accident,  they 
merged,  at  the  nephew's  death,  into  ties  of  the 
closest  friendship.  The  decedent  emphasized 
her  idea  of  their  sanctity  by  substantial  acts  of 
generosity,  to  which  the  recipient,  we  itd 
bound  to  say,  scarcely  did  full  justice  when  he 
undertook  to  rehearse  them  on  the  witness 
stand.  He  was  asked  whether  he  received  a 
reward  for  his  services  to  the  te^tatrix,  and  re- 
plied :  **No,  sir ;  only  the  ordinary  reward  of 
commission  for  attention  to  business ;  the  same 
reward  I  would  have  got  from  any  other  per- 
son." He  was  then  asked  whether  the  testa- 
trix gave  him  dny  additional  rewards,  and  his 
answer  was:  "She  may  have  given  me  some 
presents  at  times."     **Did  she  give  you  any 

large  presents?*'     *'No She  gave  me 

presents    at    Christmas;    ordinary    Christroai 
presents."     The  presents  which  were  thus  flip- 
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pantly  brushed  aside,  were  all  received  by  the 
respondent  in  1893.  They  started  out  with  a 
gift  of  35  cents  for  car  fare,  but  this  was  rein- 
forced with  ;Ji,ooo  in  January,  ^3.500  in  May, 
|a25  in  August,  and  a  well  secured  mortgage 
for  |i 2,000,  which  in  its  turn,  was  followed  by 
thelegacyof  ^25,000  under  the  will.  In  addition 
to  gifts,  a  fee  of  {2,000  was  paid  to  respondent  in 
the  equity  suit,  and  a  commission,  which  bore 
a  strong  resemblance  to  a  gift,  of  ^15,500,  for 
amicably  settling  the  joint  estates  of  decedent 
and  Dr.  Erwin  ;  and  there  were  other  commis- 
sions, of  which  one  item  was  {882  upon  collec- 
tions of  income.  Instances  of  liberality  by  a 
client  to  a  lawyer  are  so  unusual,  that  a  Court 
would  perhaps  be  justified  in  holding  that, 
whenever  they  occur,  they  raise  a  presumption 
that  the  douor  is  insane.  We  do  not  assert 
that  any  such  presumption  has  arisen  here.  On 
the  contrary,  we  regard  the  testatrix's  benefac- 
tions to  her  domestics  and  her  counsel  as  mute 
expressions  of  her  sympathy  for  two  classes  of 
persons  who  are,  perhaps,  equally  helpless,  and, 
more  than  any  other  people  in  the  world,  unfit 
to  provide  for  themselves.  These  gifts  and 
emoluments  (and  that  is  all  they  are  cited  for) 
undoubtedly  show  that  the  legatee  had  found  his 
way  not  only  to  the  affections,  but  to  the  judg- 
ment of  the  testatrix ;  and  this  is  equivalent  to 
saying,  that  he  had  gained  some  power  over 
her  will.  How  he  exerted  that  power  is  really 
the  ultimate  and  decisive  problem.  He  was  the 
trusted  adviser  and  professed  friend  of  the  tes- 
tatrix and  the  contestant ;  he  drew,  or  was  con- 
sulted in  drawing,  the  two  wills  which  gave  the 
contestant  most  of  the  estate,  and  the  will 
which  excluded  her  from  all  part  in  it ;  he  fig- 
ured in  every  business  transaction  between  the 
parties ;  he  could  detect  the  slightest  change  in 
their  attitude  to  each  other ;  and  if  he  did  not 
himself  incite  or  promote  that  change,  he  at 
least  must  have  known  the  cause  which  pro- 
duced it.  The  change  which  actually  did  take 
place  was  as  remarkable  as  was  his  silence  re- 
specting it.  On  September  6,  1891,  the  testa- 
trix devised  and  bequeathed  to  the  niece  nearly 
the  whole  of  her  estate;  on  August  26,  1892, 
by  a  new  will,  she  gave  her  as  residuary  legatee 
the  great  bulk  of  the  estate,  and  on  October  30, 
1894,  she  made  a  will  under  which  the  niece 
took  nothing.  Yet,  throughout  this  time,  the 
outward  relations  of  the  parties  remained  the 
same ;  the  aunt  and  the  niece  exchanged  family 
greetings,  and  the  respondent  was  the  happy 
custodian  of  their  separate  confidences.  We 
have  looked  through  the  testimony  to  discover, 
if  possible,  some  clue  to  so  profound  a  revul 
sion  of  feeling,  and  the  only  suggestion  of  a 
motive,  and  it  was  volunteered  by  the  respon- 
dent at  the  argument,  was  a  change  which  the 


contestant  made  in  her  place  of  residence.  She 
had  lived  on  Arch  street,  not  far  from  the  testa- 
trix, in  a  house  which,  after  her  husband's 
death,  was  inconveniently  large,  and  she 
removed  some  squares  to  the  south  of  that 
street.  While  the  actual  removal  did  not  take 
place  until  long  afterwards,  it  was  contemplated 
at  the  time  of  the  death,  and  in  some  way  it 
came  to  the  knowledge  of  the  testatrix.  It  is 
true  that  an  added  reason  was  given  by  the  tes- 
tatrix to  the  counsel  who  drew  the  will,  that  the 
contestant's  family  had  received  enough  from 
the  estate  already,  the  fact  being  that  they  had 
received  no  more  than  they  possessed  when  the 
prior  wills  were  written.  Standing  by  itself, 
nothing  more  void  of  offence  could  be  imagined 
than  a  change  of  abode  from  one  street  to  an- 
other, a  few  hundred  feet  distant.  But  it  might 
become  a  powerful  irritant,  if  it  engendered  a 
suspicion  that  its  real  purpose  was  to  bring  the 
contestant  within  social  environments  which 
should  be  superior  to  those  which  then  sur- 
rounded the  decedent.  A  single  hint  of  such 
an  intention,  subtly  conveyed  to  an  aged  person, 
jealous  of  the  respect  which  was  due  to  her  years 
and  station,  might  poison  the  memories  and 
predilections  of  a  lifetime.  Just  here,  a  piece 
of  evidence  which  was  injected  into  the  case  by 
the  respondent  himself,  may  have  a  special  sig- 
nificance. Some  sixteen  months  before  the  re- 
moval to  Locust  street,  the  contestant  wrote  a 
note  to  the  respondent,  acknowledging  the  re- 
ceipt of  a  check,  and  casually  requesting  him  to 
tell  her  aunt  Margaret,  in  case  anything  should 
be  said  on  the  subject,  that  she  expected  to  re- 
main where  she  was,  and  adding:  **If  ever  I 
should  go,  it  will  be  off  Arch  street;  but  while 
she  lives,  I  shall  try,  if  I  can,  to  stay  where  I 
am."  A  better  weapon  for  mischief,  in  the 
hands  of  one  skillful  enough  to  use  it,  than  this 
note,  written  apparently  in  absolute  innocence 
of  evil,  could  not  have  been  devised  by  the 
most  ingenious  malice.  We  do  not  say  that  it 
was  so  used ;  but  it  was  produced  by  the  re- 
spondent to  support  his  theory  that  the  contest- 
ant regarded  her  aunt  as  being  of  a  grade  so- 
cially inferior  to  her  own.  Outside  of  his  own 
suggestion,  there  was  not  a  line  in  the  testimony 
to  support  the  thought  that  the  contestant  was 
ambitious  for  social  dibtinction,  except  the  in- 
ference which  might  be  wrung  out  of  this  single 
letter.  The  respondent  gathered  from  it  this 
inference,  or  he  would  not  have  offered 
it  in  evidence  to  sustain  the  inference.  But 
the  note  was  in  his  hands,  and  the  de- 
cedent could  learn  its  contents  only  through 
his  agency.  From  what  source  except  the 
respondent  did  she  receive  a  suspicion,  which 
none  but  the  respondent  had  entertained, 
and  which  he  himself  seems  to  have  imbibed 
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from  that  note  ?  We  shall  notice  one  other  in- 
cident. The  respondent  refused  to  prepare  the 
will  of  October  30,  1893,  because  he  was  per- 
sonally interested  as  a  beneficiary  ;  but  he  did 
prepare  a  draft  of  its  intended  provisions, 
which,  he  says,  he  left  with  the  testatrix.  When 
the  counsel  selected  by  him  came  on  the  fol- 
lowing day  to  receive  the  instructions  of  the 
testatrix  and  to  draw  her  testament,  he  was 
handed,  not  the  paper  which  had  been  written 
by  the  respondent,  but  another,  which  was  in 
the  handwriting  of  a  servant  and  signed  by  the 
testatrix,  and  which  was  in  fact  and  in  law  a 
complete  testamentary  writing,  and  he  used  this 
paper  as  the  basis  of  his  inquiries  of  the  dece- 
dent. No  reason  was  given  for  the  disappear- 
ance of  the  respondent's  draft,  and  the  servant 
was  not  called  to  show  at  whose  instance  she 
wrote  the  substituted  paper  and  procured  the 
signature  of  the  testatrix.  In  an  issue  in  which 
the  good  faith  of  the  respondent  was  at  stake, 
and  at  no  point  more  decisively  than  in  the 
making  of  the  will,  this  failure  to  explain  an 
ambiguous  transaction  is,  at  least,  signi- 
ficant. It  is  doubly  significant,  in  view  of 
the  declarations  of  the  counsel  who  was  called 
in  and  who  prepared  the  will.  He  said  that  he 
was  not  informed  by  the  respondent,  and  had 
no  idea  that  the  respondent  himself  had  drafted 
the  instructions  of  the  testatrix^  and  that,  if  he 
had  known  the  fact,  he  probably  would  have 
been  more  careful  than  he  was  in  interrogating 
the  testatrix.  He  said,  also :  "I  think  I  would 
have  been  very  apt  to  discuss  the  question  with 
her  to  see  that  she  knew  entirely  what  she  was 
doing,  and  acted  of  her  own  free  will  and  ac- 
cord ;  as  there  was  a  devise  to  her  physician 
and  her  counsel,  she  ought  to  have  full  knowl- 
edge of  the  reasons,  and  ought  to  be  clear  in 


those  reasons  when  she  put  them  in  force." 
The  net  result  of  this  statement  is,  that  the  wit- 
ness, upon  whom  the  respondent  leans  to  show 
that  the  will-power  of  the  testatrix  was  uncoo- 
trolled  and  unbiased,  was  diverted  from  any 
searching  scrutiny  into  the  only  matter  which  is 
fairly  in  dispute,  because  he  had  never  been  ad- 
vised of  the  existence  of  this  paper. 

We  think  that  these  materials,  without  going 
into  any  further  analysis,  show  facts  in  dispute 
which  should  be  submitted  to  a  jury.  They 
present  the  elements,  on  the  part  of  the  testa- 
trix, of  old  age,  with  impaired  vitality;  a 
change  of  testamentary  purpose,  involving  an 
alienation  of  feeling  towards  a  kinswoman  and 
legatee,  and  a  corresponding  affiliation  with  a 
comparative  stranger,  which  latter  was  mani- 
fested by  munificent  gifts  and  by  extraordinary 
pay  for  ordinary  service,  and  a  complete  and 
unquestioning  reliance  upon  that  stranger  in 
all  niatters  connected  with  her  estate.  They 
disclose,  moreover,  no  adequate  cause  for 
estrangement  between  the  testatrix  and  her 
niece,  while  they  do  show  a  suspicion,  which 
was  entertained  by  the  respondent  and  assigned 
by  him  as  the  motive,  which  he  himself  gath- 
ered from  a  private  letter,  addressed  to  him  by 
the  niece,  and  which  could  be  known  to  the 
testatrix  only  through  his  action.  If  a  jury 
should  find  from  this  testimony  that  an  influence 
had  been  exerted  upon  the  mind  of  the  testa- 
trix, which  had  unduly  operated  upon  her  in 
the  execution  of  her  will,  their  verdict  would 
doubtless  be  allowed  to  stand. 

The  exceptions  are  dismissed.  Counsel  will 
prepare  the  necessary  decree,  providing  for  no- 
tice to  the  next  of  kin,  as  well  as  devisees  and 
legatees:  Miller's  Appeal,  159  Pa.  562. 

r.  B.  N. 
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Oct.,  '94,  202.  October  16,  1894. 

Pfciffer  V.  Brown  et  al. 

WtLter-course — Right  to  discharge  water  upon 
lower  tenant. 

The  right  of  the  apper  land  owner  to  discbarge  water 
upon  the  lower  lands  of  hb  neighbor  is  in  general  a  right 
of  flowage  only  in  the  natural  ways  and  natural  quanti- 
ties. 

The  only  case  in  which  a  land  owner  has  the  right  to 
discharge  upon  his  neighbor*s  land  water  in  artificially 
increased  quantities,  as  from  a  point  of  concentration,  is 
where  such  discharge  is  in  the  natural,  proper  and  non- 
negligent  use  of  his  own  land,  and  where  the  dama{;e  suf- 
fered by  the  neighbor  can  not  be  prevented,  by  the  owner 
of  the  lands  from  which  the  discharge  takes  place,  by 
reasonable  care  and  expenditure. 

The  right  of  one  land  owner  to  injure  the  land  of  an- 
other is  founded  on  necessity  and  exists  only  where  he 
hiffltelf  wou*d  otherwise  be  deprived  of  the  beneficial  use 
of  his  own  land. 

Where  the  expense  which  would  have  to  be  incurred 
by  a  land  owner  to  prevent  his  act  from  working  injury 
to  his  neighbor  is  such  as  to  practically  counterbalance 
the  profit  or  benefit  expected  from  the  use  of  the  land,  it 
is  unreasonable  to  reouire  him  to  incur  it;  on  the  other 
hand,  no  matter  how  large  it  may  be,  in  actual  amount,  if 
it  be  small  in  proportion  to  the  gain  to  himself,  the  land 
owner  roast  prevent  injury  to  his  neighbor  or  pay  for  the 
damage  done ;  between  these  two  limits  each  case  must 
stand  upon  its  own  facts,  the  only  general  rule  being 
that  if  the  expense  required  would  so  detract  from  the 
purpose  and  benefit  of  the  contemplated  act  as  to  be  a 
substantial  deprivation  of  the  right  to  the  use  of  one*s 
own  the  damage  consequent  upon  the  act  is  not  injuria^  but 
if  it  could  have  been  prevented  short  of  this  it  is  injuria 
which  will  sustain  an  action. 

Appeal  (rf  Catharine  Pfeiffer,  plaintiff,  from 
the  judgment  of  the  Common  Pleas  of  Butler 
County,  in  favor  of  defendants,  J.  L.  Brown, 
Wm.  Breaden,  Adam  Schultz,  John  Keck,  L. 
Ganz,  P.  M.  Frederick,  J.  M.  Doty  and  Emily 
Best,  in  an  action  of  trespass. 

On  the  trial  of  this  cause,  before  Greer,  P. 
J.,  the  following  facts  appeared  : — 

Prior  to  the  month  of  December,  1892,  plain- 
tiff was  the  owner  of  a  tract  of  land  situated  in 
Forward  township,  Butler  County,  Penn'a, 
bounded  on  the  north  by  land  of  the  heirs  of  John 
Stewart,  deceased. 


Sometime  in  that  year  (1892)  the  defendants 
obtained  a  lease  of  three  acres  on  the  above 
mentioned  tract  of  the  Stewart  heirs  and  com- 
menced to  drill  a  well  for  oil  thereon  at  a  point 
within  eighty  or  ninety  feet  of  appellant's  north- 
em  line.  At  this  place  the  land  sloped  gently 
toward  the  south,  and  while  there  was  no  naturaJ 
water-course  or  channel  passing  from  the  Stew- 
art tract  to  the  appellant's  land  there  was  a 
broad  depression. 

The  well  of  defendants  was  located  at  about 
the  upper  end  of  this  depression  while  their  re- 
ceiving tanks  were  located  a  short  distance  fur- 
ther down  it  toward  plaintiff's  north  line.  The 
oil  was  found  in  what  is  called  the  hundred- foot 
formation  and  when  the  defendants  commenced 
to  pump  the  well,  they  brought  great  quantities 
of  salt  water  to  the  surface.  This  is  the  invaria- 
ble result  in  all  oil  wells  drilled  in  this  forma- 
tion. The  oil  and  water  were  pumped  from  the 
well  into  a  storage  tank,  where  the  former  being 
the  lighter  would  rise  to  the  surface,  then  as  soon 
as  the  tank  was  full  the  salt  water  would  be 
drawn  off  at  the  bottom  and  appellees  would 
allow  it  to  flow  where  it  would,  regardless  of  all 
the  consequences  to  anybody.  Gravity  natur- 
ally inclined  it  down  the  depression  in  the  di- 
rection of  appellant's  lands,  over  which  in  the 
months  of  December,  1892,  and  January,  1893, 
it  flowed  in  great  quantities  and  spread  out  over 
a  wide  surface  to  the  damage  of  the  plaintiff^s 
herbage,  orchard  and  soil. 

She  then  caused  a  ditch  to  be  plowed  along 
the  centre  line  of  the  depression  and  at  its  low- 
est part.  This  ditch  passed  from  her  north  line, 
or  die  south  line  of  appellees'  lease,  down  this 
depression  and  at  its  lower  end  terminated  in  a 
small  brook. 

Thereafter  the  salt  water  passed  down  this 
artificial  channel  until  it  reached  the  brook  and 
from  that  time  did  no  damage  to  the  surroimd- 
ing  land  or  its  products,  nor  is  any  damage 
claimed  as  having  resulted  from  and  after  the 
plowing  of  the  ditch. 

The  plaintiff  claimed  the  amount  of  damages 
she  had  sustained  from  the  flow  of  salt  water,  up 
to  the  time  of  the  making  of  the  ditch. 

The  plaintiff  presented  the  following  points : 

I.  If  the  jury  believe  the  defendants  could 
have  conducted  the  salt  water  away  from  their 
lease  so  that  it  would  not  run  over  Mrs.  Pfeiffer's 
property,  they  were  bound  to  do  so  notwith- 
standing it  would  have  involved  them  in  a  cer- 
tain amount  of  trouble  and  expense,  and  if  they 
failed  in  this  your  verdict  must  be  for  the  plain- 
tiff for  the  amount  of  injury  you  find  she  has  sus- 
tained under  all  the  evidence.  Answer.  If  this 
point  had  read,  **if  they  can  run  it  off  Mrs.  Pfeif- 
fer's and  not  on  some  other  person's  land,"  we 
might  afi&rm  it  with  slight  qualification,  but  the 
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defendants  have  no  right  to  run  it  on  some  other 
person's  land.  If  you  believe  that  the  damage 
resulted  from  the  salt  water  we  affirm  it.  You 
must  believe  that  the  damage  resulted  from  the 
salt  water  and  that  the  defendants  could  have 
taken  this  salt  water  off  at  slight  expense  without 
putting  it  on  some  other  man's  land.  (Third 
assignment  of  error.) 


2.    The  law  makes  it  the  duty  of  every  man^  can  do  is  to  let  the  water  take  its  course.    This 


so  to  handle  and  manage  his  property  as  to  in> 
fiict  no  damage  on  his  neighbor's  property  be- 
yond that  which  is  absolutely  unavoidable,  and 
if  the  jury  believe  the  defendants  could  have 
avoided  injuring  plaintiffs  property  by  piping 
or  ditching  the  salt  water  away  from  their  well 
and  tanks,  they  were  bound  to  do  so,  and  if  they 
failed  in  this  duty  to  their  neighbor — the  plain- 
tiff— they  must  respond  in  damages.    Answer, 
The  defendants  were  not  bound  to  pipe  or  ditch 
this  salt  water  over  Mrs.  Pfeififer's  land.     As  I 
said  before,  they  are  bound  to  take  reasonable 
and  ordinary  care  to  do  her  no  damage  that 
could  be  avoided  by  them ;  they  were  not  bound 
to  ditch  over  her  land,  and  if  they  could  have 
piped  or  ditched  it  some  other  place  to  injure 
no  other  person  at  small  expense,  it  was  their 
duty  to  do  so,  but  they  had  no  more  right  when 
this  water  reached  them  to  ditch  over  her  land 
than  she  had,  because  her  land  was  servient  to 
their  land.     The  defendants  have  asked  us  to 
say  to  you,  "The  Court  is  requested  to  say  to 
the  jury,  that  under  all  the  evidence  the  plain- 
tiff cannot  recover.  "(Fourth  assignment  of  error.) 
In  the  course  of  the  general  charge  the  learned 
Judge  said,    "[The  defendants  had  a  right  to 
drill  as  many  wells  on  their  land  as  they  saw  fit, 
and  to  drill  where  they  saw  in  their  own  interest 
it  was  best  to  drill  them,  and  if  in  operating 
these  wells  honestly  and  carefully  the  salt  water 
or  oil  or  anything  else  that  might  come  from  the 
wells  flowed  the  natural  course  and  went  into 
the  streams,  there  can  be  no  damages  collected 
from  them.]    (Fifth  assignment  of  error.)     It 
is  true  the  law  in  most  cases  provides  for  injury, 
but  if  there  is  an  injury  for  which  they  are  not 
responsible  the  law  does  not  provide  a  remedy, 
In  this  case  the  defendants  had  a  right  to  drill 
this  oil  well ;  if  the  fresh  water  and  salt  water 
came  out  with  the  oil,  that  was  not  their  fault 
and  they  are  not  to  blame  if  there  was  no  negli- 
gence or  malice  on  their  part ;  if  there  was  any 
way  by  which  they  could  prevent  the  water  from 
flowing  on  Mrs.  Pfeiffer's  land  it  was  their  duty  to 
do  it ;  [when  the  water  comes  to  the  top  of  the 
ground  and  is  separated  from  the  oil  by  the  si- 
phon and  taken  from  one  tank  to  another  and  the 
water  is  let  out  of  the  tank  and  the  water  flows 
the  natural  course,  that  is  no  fault  on  their  part 
and  they  would  not  be  liable  in  damages  unless 
there  is  some  way  by  which  they  can  prevent 


the  flowing  of  the  water  at  reasonable  expense.] 
(Sixth  assignment  of  error.)  It  is  the  duty  of 
defendants,  if  possible,  to  save  the  property  and 
lands  of  others  adjoining,  and  the  law  makes  it 
the  duty  of  Mr.  Brown  and  his  fellow  defendants 
to,  if  possible,  prevent  the  flow  on  the  land  of 
Mrs.  Pfeiffer  if  they  can  do  so  without  unreason- 
able expense ;  if  they  cannot  do  so  then  all  he 


is  an  action  of  trespass  and  the  burden  of  proof 
is  on  the  plaintiff;  the  plaintiff  must  show  to 
you  malice  or  negligence  on  the  part  of  the  de- 
fendants before  she  can  recover;  the  mere&ct 
of  the  water  running  away  would  not  be  malice, 
neither  would  it  be  negligence  if  there  was  no 
way  by  which  Mr.  Brown  and  the  defendants 
can  prevent  it ;  [they  must  prevent  it,  if  they  can 
prevent  it  without  putting  it  on'  the  lands  of 
other  people,  if  they  can  do  so  without  unreason- 
able expense  or  inconvenience.]  (Seventh as- 
signment of  error.)     If  they  ran  this  water  off 
the  natural  course  and  it  would  do  damage  to 
other  persons,  then  these  other  persons  would 
have  no  trouble  collecting  damages,  because 
there  was  a  change  of  the  natural  course  and  the 
parties  injured  would  have  a  right  to  collect 
damages  off  them  for  whatever  wrong  or  dam- 
ages resulted  therefrom ;  [before  the  plaintiff  can 
recover  she  must  show  that  Mr.  Brown  and  the 
other  defendants  could,  by  a  reasonable  outlay 
of  money  or  by  reasonable  expense,  have  taken 
this  water  some  other  place  and  not  have  hint 
some  other  person,  and  if  that  is  not  proven  the 
verdict  must  be  for  the  defendant.]    (Eighth 
assignment  of  error.)    It  has  been  stated  by  the 
plaintiff  that  this  tank  could  have  been  raised 
higher  and  the  water  taken  down  the  other  waj 
and  turned  on  the  public  road  and  let  run  down 
there  and  in  that  way  kept  off  this  ground.  Was 
that  practicable  ?    Could  that  be  done  ?    I  want 
to  say  that  the  public  road  is  for  persons  to  pass 
and  travel  on.     It  ought  to  be  kept  clean  and 
the  people  have  no  right  to  deposit  filth  on  it ; 
you  heard  the  proof  of  the  witnesses  that  they 
could  have  cut  down  the  ground  and  put  the 
tanks  above  the  derrick  and  have  pumped  the 
oil  into  the  tank,  this  is  a  question  for  you.  Be- 
fore you  go  into  the  measure  of  damages  you 
must  find  that  the  defendants  were  negligent  or 
acted  with  malice.     [They  had  a  right  to  let  the 
water  take  its  own  course ;  they  had  a  right  to 
separate    the    water  ^from  the  oil  and  poor  it 
out  on  their  ground  and  if  it  ran  down  on  Mis. 
Pfeiffer's  land,  that  is   not  their  fault.    They 
have  no  right  to  spend  more  in  saving  it  than 
the  amount  of  damages ;   they  would  have  no 
right  to  spend  two  or  three  hundred  dollars  in 
order  to  turn  the  water  and  save  her  to  save  fifty 
or  seventy-five  or  a  hundred  dollars  in  damages.] 
(Tenth  assignment  of  error.) 
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Verdict  for  defendant  and  judgment  thereon. 

fF.  H.  Luskf  for  appellant. 

If  the  defendants  had  any  reason  to  anticipate 
that  the  salt  water  would  rise  in  the  well  and 
injure  the  plaintiffs  property  they  were  bound  to 
guard  against  it  by  casing  or  any  other  means  in 
their  power. 

Collins  V,  Chartiera  Valley  Gas  Co.,  131  Pa.  143. 

While  the  owner  of  the  property  is  without 
legal  redress  for  the  effect  upon  its  desirability 
and  market  value,  of  the  mere  proximity  of  an 
undesirable  business,  yet  if  the  business  is  so  con- 
ducted as  to  affect  the  use  of  his  property  or  the 
health  of  its  occupants,  these  tangible  and  sub- 
stantial injuries  capable  of  measurement  by  a 
pecuniary  standard  will  sustain  an  action  for 
damages. 

Robb  V.  Carnegie,  145  Pa.  324. 

And  see 

Elder  v.  Lykens  Valley  Coal  Co.,  157  Pa.  490. 

Steele  «/.  Todd,  158  Id.  515. 

Penna.  Lead  Co.'s  Appeal,  96  Id.  126. 

The  Court  erred  in  making  no  distinction  be- 
tween the  artificial  product,  salt  water,  and  the 
natural  product  surface  water. 

W.  JD,  Brandon^  for  appellees,  cited : 

Pa.  Coal  Co.  V,  Sanderson,  113  Pa.  145. 
Collins  V.  Chartiers  Valley  Gas  Co..  131  Id.  143. 

January  7,  1895.  Mitchell,  J.  The  right 
of  the  upper  land  owner  to  discharge  water  on 
the  lower  lands  of  his  neighbor  is  in  general  a 
right  of  flowage  only  in  the  natural  ways  and 
natural  quantities.  If  he  alters  the  natural  con- 
ditions so  as  to  change  the  course  of  the  water, 
or  concentrate  it  at  a  particular  point,  or  by  arti- 
ficial means  to  increase  its  volume,  he  becomes 
liable  for  any  injury  caused  thereby :  Addison 
on  Torts,  sec.  283,  ed.  1891. 

In  the  present  case  the  defendants  by  drilling 
a  well  and  pumping,  increased  the  aggregate 
quantity  of  water  discharged,  concentrated  it  at 
an  artificial  point  of  flow,  and  changed  its  char- 
acter from  fresh  to  salt,  whereby  it  became  more 
injurious  to  plaintiffs  land.  Prima  facie,  there- 
fore, they  were  liable  in  this  action  and  the  bur- 
den of  proof  was  on  them  to  show  some  reason 
why  the  general  rule  should  not  apply.  This 
they  endeavored  to  do  by  the  claim  that  the 
water  was  discharged  in  the  lawful  and  proper 
use  of  their  own  land.  The  exception  is  well 
established  and  is  thus  expressed  in  the  strongest 
authority  in  its  favor,  Penn.  Coal  Co.  v.  San- 
derson, 113  Pa.  126 :  * 'Every  man  has  the  right 
to  the  natural  use  and  enjoyment  of  his  own 
property  and  if  while  lawfiilly  in  such  use  and 
enjoyment  without  negligence,  an  unavoidable 
loss  occurs  to  his  neighbor,  it  is  damnum  absque 


injuria,''^  But  this  as  was  shown  in  Collin§  v. 
Chartiers  Valley  Gas  Co.,  131  Pa.  143,  does  not 
go  beyond  proper  use  and  unavoidable  damage. 
It  was  accordingly  said  in  the  latter  case  that 
''the  use  which  inflicts  the  damage  must  be  na^ 
tural,  proper,  and  free  from  negligence,  and  the 
damage  unavoidable Hence  the  practi- 
cal inquiry  is,  first,  whether  the  damage  was  nec- 
essary and  unavoidable;  secondly,  if  not,  was 
it  sufficiently  obvious  to  have  been  foreseen,  and 
also  preventable  by  reasonable  care  and  expen- 
diture?" 

This  brings  us  to  the  consideration  of  what  is 
meant  by  reasonable  care  and  expenditure.  In 
the  Chartiers  case  it  was  said  in  the  charge  that 
the  jury  might  have  found  that  if  the  defendants 
had  exercised  any  reasonable  judgment,  or  in- 
vestigated or  paid  attention  to  it,  they  would 
have  known  that  the  injury  to  the  plaintifi'  would 
follow,  and  with  the  outlay  of  a  small  amount  of 
money  might  have  prevented  it.  These  re- 
marks appear  to  apply  equally  to  the  present 
case.  On  the  facts  shown  it  could  hardly  be 
contended  that  the  ipjury  was  unavoidable.  The 
very  simple  device  resorted  to  by  the  plaintifl* 
obviated  it,  and  there  was  evidence  from  which 
the  jury  not  only  might  but  should  have  found 
that  defendants  should  have  foreseen  the  result 
of  their  operations  and  provided  against  it.  In 
regard  to  what  is  a  reasonable  expense  in  this 
connection  neither  in  the  Chartiers  nor  any  of 
the  other  cases  has  it  been  necessary  to  define  it 
strictly,  but  it  is  clear  from  all  of  them  that  the 
word  reasonable  is  not  to  be  taken  in  a  narrow 
sense.  It  is  not  to  be  lost  sight  of  that  the  de- 
fendant's right  to  injure  another's  land  at  all,  to 
any  extent,  is  an  exception,  and  the  burden  is 
always  upon  him  to  bring  himself  within  it.  And 
his  exception  is  founded  on  necessity  and  be- 
cause otherwise  he  would  himself  be  deprived  of 
the  beneficial  use  and  enjoyment  of  his  own 
land.  Unless  that  would  be  the  substantial  re- 
sult of  forbidding  his  action,  he  is  not  within 
the  immunity  of  any  of  the  cases.  And  the  ex- 
pense which  will  absolve  him  from  the  duty  of 
preventing  the  injury  must  come  substantially  up 
to  the  same  standard.  If  the  expense  of  pre- 
venting the  damage  from  his  act  is  such  as  prac- 
tically to  counterbalance  the  expected  profit  or 
benefit,  then  it  is  clearly  unreasonable,  and  be- 
yond what  he  could  justly  be  called  upon  to  as- 
sume. If  on  the  other  hand,  however  large  in 
actual  amount,  it  is  small  in  proportion  to  the 
gain  to  himself,  it  is  reasonable  in  regard  to  his 
neighbor's  rights,  and  he  should  pay  it  to  pre- 
vent the  damage,  or  should  make  compensation 
for  the  injury  done.  Between  these  two  ex- 
tremes lies  a  debatable  region  where  the  cases 
must  stand  upon  their  own  facts,  under  the  only 
general  rule  that  can  be  laid  down  in  advance, 
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that  the  expense  required  would  so  detract  from 
the  purpose  and  benefit  of  the  contemplated  act, 
as  to  be  a  substantial  deprivation  of  the  right  to 
the  use  of  one's  own  property.  If  damage 
could  have  been  prevented  short  of  this  it  is  /«- 
juria  which  will  sustain  an  action. 

In  regard  to  the  somewhat  analogous  right  of 
eminent  domain  over  a  public  franchise  pre- 
viously existing — a  right  resting  on  the  same 
basis  of  necessity,  it  was  said  in  Pittsburgh  Junc- 
tion Co.'s  Appeal,  122  Pa.  511, 531,  "The  loca- 
tion claimed  for  defendant  is  a  matter  of  econ- 
omy, not  of  necessity.  It  can  construct  its  road 
and  reach  its  terminus  by  another  route.  It  is 
true  it  would  be  expensive,  but  it  is  a  mere  ques- 
tion of  money  and  engineering  skill.  It  is  not 
entitled  to  run  through  plaintiffs  yard,  and  crip- 
ple its  facilities  for  handling  its  business,  merely 
*  to  save  money,"  and  further  quoting  from  Penn. 
R.  R.  Co.'s  Appeal,  93  Pa.  150,  there  **must  be 
a  necessity  that  arises  from  the  very  nature  of 
things,  over  which  the  corporation  has  no  con- 
trol j  it  must  not  be  a  necessity  created  by  the 
company  itself  for  its  own  convenience,  or  for 
the  sake  of  economy."  While  it  is  not  meant 
to  be  said  that  this  standard  should  be  enforced 
without  qualification,  against  private  rights  to 
the  natural  use  of  property,  it  nevertheless  illus- 
trates the  basis  of  necessity  on  which  the  exer- 
cise of  such  rights  to  the  damage  of  another 
without  compensating  him,  must  rest.  Each 
party  has  clear  rights  to  the  use  and  enjoyment 
of  property,  and  each  must  concede  something 
for  the  preservation  of  the  other.  Where  con- 
flict is  irreconcilable  the  right  to  use  one's  own 
must  prevail,  but  it  can  only  do  so  without  com- 
pensation where  the  resulting  damage  is  not 
avoidable  at  all,  or  only  at  such  expense  as 
would  be  practically  prohibitory. 

In  the  charge  and  answers  to  several  of  the 
points  the  learned  Judge  used  the  expressions 
**at  slight  expense,"  "at  small  expense,"  etc., 
in  reference  to  the  duty  of  defendants  to  prevent 
the  salt  water  from  flowing  on  plaintiffs  land. 
This  was  not  giving  the  jury  a  proper  standard. 

Judgment  reversed  and  venire  de  novo  award- 
ed. H.  B. 


O^  '94»  236.  October  4,  1894. 

Second   National   Bank  of  Clarion  v. 
Morgan  et  al. 

Promissory  note — Fraudulent  consideration — 
Defence  must  be  fully  stated — Burden  of 
proof  upon  defendant — Usury — Affidavit  of 
defence. 

An  affidavit  of  defence  which  does  not  allege  any  facts 
or  circumstances  upon  which  to  found  a  belief,  is  unavail- 


ing ;  the  mere  averment  of  a  belief  without  stating  (he 
facts  upon  which  it  is  founded  does  not  give  any  infonup 
tion  to  the  Court  upon  which  it  can  determine  their  effi- 
ciency. 

The  holder  of  a  negotiable  note  h<ma  fide  for  Talae 
without  notice  can  recover,  notwithstanding  he  took  un- 
der circumstances  which  ought  to  excite  the  siispidoii  of 
a  prudent  man. 

Phelan  v.  Moss,  67  Pa.  59,  followed. 

To  constitute  a  defence  against  the  holder  of  a  note  fbr 
value  it  must  be  shown  that  the  note  was  taken  maiafdi^ 
and  the  burden  of  proving  bad  faith  rests  on  the  defen- 
dant. 

In  an  action  by  a  national  bank  upon  a  promissory  nott 
usury  cannot  be  set  up  as  a  defence  by  the  maker  of  the 
note,  or  by  his  surety ;  the  only  remedy  given  by  the  Act 
of  Congress  is  by  a  penal  action  to  be  brought  for  the  I^ 
covery  of  double  the  amount  of  the  illegal  inleittt 
charged. 

Appeal  of  Second  National  Bank  of  Clarion, 
Pa.,  plaintiff,  from  the  decision  of  the  Common 
Pleas  of  Clarion  County,  discharging  a  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  de- 
fence, in  an  action  against  La wson  Morgan  ^/tf/. 

The  statement  and  affidavit  of  defence  are 
sufficiently  recited  in  the  opinion  of  the  Court 
(Clark,  P.  J.),  in  discharging  the  rule  for  judg- 
ment, except  the  third  paragraph  of  the  affidavit, 
which  was  as  follows  : — 

"3.  That  the  said  .plaintiff  is  a  national  bank, 
a  corporation  organized  under  the  laws  of  the 
United  States  as  set  forth  in  its  statement  of 
claim  filed,  and  is  subject  to  the  statutes  of  ihc 
United  States  governing   and    regulating  such 
banks ;  that  under  said  statutes  said  plaintiff  cor- 
poration is  limited  and  confined  to  the  rate  of 
discount  and  interest  allowed  by  the  laws  of  the 
State    of   Pennsylvania,  wherein  said  plaintiff 
bank  is  located  and  doing  business,  and  prohib- 
ited from  receiving,  reserving  and  charging  a 
rate  of  interest  or  discount  exceeding  6  percent 
per  annum,  being  the  maximum  rate  fixed  by  lav 
in  the  said  State  of  Pennsylvania ;  that  affiants 
believe  and  expect  to  b^  able  to  prove  upon  the 
trial  of  this  cause  that  said  note,  set  forth  in  the 
plaintiff's  statement  of  claim,  was  discounted  for 
the  payees  therein  named  at  a  rate  of  interest  or 
discount  of  twenty- five  per  cent,  and  upwards, 
the  exact  rate  affiants  are  not  now  able  to  state, 
but  expect  to  be  able  to  prove  upon  the  trial  of 
the  cause  aforesaid ;  and  affiants  are  advised  bj 
counsel  and  believe  that  by  reason  of  the  said 
usurious  rate  of  interest  or  discount,  if  the  said 
plaintiff  were  entitled  to  recover  on  said  note  at 
all,  it  cannot  recover  any  interest  thereon,  nor 
can  it  recover  an  amount  exceeding  the  actual 
amount  paid  for  said  note,  to  wit,  the  amount 
paid  for  said  note  less  the  credit  indorsed  thereon 
and  the  amount  of  interest  or  discount  retained 
thereout  by  said  plaintiff." 

•'The  plaintiff's  statement  filed  in  this  case 
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shows  that  the  action  is  brought  to  recover  the 
amouDt  of  a  certain  promissory  note,  drawn  by 
the  defendants  to  Leggett  &  Johnson,  or  order, 
and  endorsed  by  the  payees  to  the  plaintiff,  dated 
July  5,  1892,  and  calling  for  the  payment  of 
eight  hundred  thirty-three  and  33-100  dollars  at 
the  bank  of  Parker,  Pa.,  eighteen  months  after 
the  date  thereof  for  value  received  with  interest 
at  six  per  cent,  per  annum,  interest  payable  an- 
nually, less  a  payment  or  credit  thereon  endorsed 
by  the  payees  for  one  hundred  and  sixteen  and 
66-100  dollars  as  of  the  date  of  said  note.  The 
statement  avers  that  the  plaintiff  is  a  corporation 
organized  under  the  laws  of  the  United  States, 
and  is  the  bona  fide  owner  and  holder  of  the 
note  on  which  the  action  is  brought,  and  ob- 
tained the  note  before  the  maturity  thereof,  for 
value,  by  endorsement  and  delivery  by  the  payees 
therein.  The  plaintiff^s  statement  sets  forth  a 
copy  of  the  note  together  with  the  credit  of  one 
hundred  and  sixteen  and  66-100  dollars  endorsed 
thereon,  as  paid  to  Leggett  &  Johnson,  and  the 
names  of  the  endorsers,  and  claims  that  the  bal- 
ance of  the  principal  sum,  to  wit,  seven  hundred 
and  sixteen  and  67-100  dollars  with  interest 
from  the  date  of  said  note,  to  wit,  July  5, 1892, 
remains  unpaid  and  due  from  the  defendants  to 
the  plaintiff,  and  that  the  note  was  duly  presented 
for  payment  at  the  place  therein  designated  at 
the  maturity  thereof  and  payment  refused.  On 
February  22,  1894,  Peter  Peters  and  others  for 
themselves  and  co-defendants  filed  their  affidavit 
of  defence  to  plaintiff's  claim  duly  sworn  to,  who 
say  therein  that  they  have  a  just  and  legal  de- 
fence to  the  whole  thereof,  the  nature  and  char- 
acter of  which  is  therein  set  forth.  On  April  2, 
1894,  plaintiff's  motion  was  filed  in  Court  for 
judgment  in  said  case  in  default  of  a  sufficient 
affidavit  of  defence,  and  upon  which  a  rule  to 
show  cause  was  granted  and  ordered  on  the  cur- 
rent argument  list  by  the  Court.  The  affidavit 
of  defence  is  drawn  in  three  distinct  and  separ- 
ate clauses,  the  first  of  which  is,  'That  the  con- 
sideration of  the  note  in  suit  has  wholly  failed, 
and  that  said  note  was  obtained  from  the  defen- 
dants by  means  of  false  and  fraudulent  represen- 
tations and  pretences,  to  wit,  by  means  of  falsely 
and  fraudulently  representing  and  pretending  to 
said  defendants  that  Leggett  &  Johnson,  the 
payees  in  said  note,  were  the  owners  of  a  large 
stock  farm  and  sales  stable  of  imported  horses 
at  Batavia,  N.  Y.,  and  that  a  certain  Percheron 
stallion,  called  'Orphelian'  was  duly  registered 
and  directly  imported  by  them  from  France,  and 
wasworththesum  of  twenty-five  hundred  dollars; 
that  the  said  stallion  was  a  reasonably  sure  foal 
getter,  and  was  sound  in  every  particular,  and 
then  and  there  falsely  and  fraudulently  repre- 
sented to  the  said  defendants  severally  that  cer- 
tain of  said  defendants,  who  were  well  known. 


reputable  and  influential  citizens  and  breeders  of 
horses  in  the  neighborhood,  had  agreed  to  take 
stock  in  the  purchase  of  said  stallion,  and  to 
sign,  inter  alia,  the  said  note  in  suit;  and  that 
certain  of  said  defendants  being  well  known, 
reputable  and  influential  citizens  and  breeders  of 
stock  in  said  neighborhood,  had  bona  fide  taken 
a  certain  amount  of  stock  in  the  purchase  of  said 
stallion  ;  when  in  truth  and  in  fact  the  said  stock 
had  been  given  to  said  defendants  at  an  under 
price  for  the  privilege  of  the  use  of  their  names 
in  selling  the  balance  of  said  stock ;  that  Harri- 
son McCall  and  other  well  known  and  influen- 
tial citizens  and  breeders  of  stock  in  said  neigh- 
borhood had  consented  and  agreed  to  take  stock 
and  sign,  inter  alia^  the  said  note  in  suit  in  pur- 
chase of  the  said  stallion ;  all  of  which  repre- 
sentations were  false  and  fraudulent,  and  by 
means  and  color  thereof  they,  the  said  Leg- 
gett &  Johnson,  and  one  Converse,  dW 
persuade  and  induce  said  defendants,  severally 
and  apart  from  each  other,  to  take  stock  in  the 
purchase  of  said  stallion  and  to  sign,  inter  alia ^ 
the  note  in  suit  in  part  payment  for  the  said 
stallion,  with  intent  to  cheat  and  defraud  said  de- 
fendants ;  that  the  said  stallion  was  not  a  reason- 
ably sure  foal  getter,  was  not  sound  in  every 
particular,  but  in  truth  and  in  fact  was  and  is 
entirely  worthless  for  any  and  all  purposes.' 

*<It  is  a  well  settled  principle  of  law  that  a  bona 
fide  holder  of  a  negotiable  instrument,  for  a 
valuable  consideration,  without  notice  of  the 
facts  which  impeach  its  validity  between  the  an-  , 
tecedent  parties,  if  he  takes  it  under  an  endorse- 
ment made  before  it  becomes  due,  holds  the  title 
unaffected  by  such  facts  and  may  recover  there- 
on, although  as  between  the  antecedent  parties 
the  transaction  may  be  without  any  legal  valid- 
ity:  Bank  of  Pittsburgh  v,  Neal  et  al.^  22  How- 
ard, 108. 

**To  the  same  effect  is  the  case  of  Phelan  ir. 
Moss,  67  Pa.  59,  and  other  kindred  authorities 
therein  cited.  They,  the  counsel  for  defendants, 
say  they  do  not  base  their  defence  upon  this 
paragraph  alone,  but  only  in  connection  with 
the  second  paragraph  of  the  affidavit,  which 
they  contend  sets  forth  with  reasonable  precision 
and  distinctness  such  a  state  of  facts  as  would 
constitute  a  good  and  valid  defence  to  plaintiff^s 
claim.  The  language  of  the  second  paragraph 
is,  'that  the  affiants  believe  and  expect  to  be 
able  to  prove  upon  the  trial  of  this  cause,  that 
the  plaintiff  above  named  is  not  a  bona  fide 
holder,  for  value,  of  the  note  in  suit  before  ma- 
turity, but  that  said  plaintiff  took  said  note  un- 
der such  circumstances  ^nd  with  such  knowledge 
of  the  facts  set  forth  in  the  preceding  paragraph 
of  this  affidavit  as  to  put  it  upon  notice  and  in- 
quiry which  would  have  led  to  a  full  disclosure 
and  knowledge  that    said    note  was   obtaincdL 
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fraudulently  and  was  without  consideration.' 
The  counsel  for  plaintiff  contends  that  this  para- 
graph, even  in  connection  with  the  first,  isinsuffi- 
cient ;  that  it  is  evasive,  equivocal  and  in  the 
alternative. 

''In  the  case  of  Bacon  v,  Scott,  154  Pa.  250/ it 
was  held  in  a  suit  on  promissory  notes  by  an 
endorsee  against  the  maker,  an  affidavit  of  de- 
fence is  sufficient  which  avers  that  plaintiff  is  not 
the  holder  and  owner  for  value  and  before  the 
maturity  of  the  notes  in  suit,  but  the  same  were 
handed  over  to  him  by  W.  B.  Mershon  &  Co., 
the  payees,  for  the  sole  purpose  of  debarring  the 
defendant,  the  maker  thereof,  from  a  defence  to 
the  same.  In  the  latter  case  the  learned  Justice 
Thompson  says:  'The  language  here  used  is 
identical  with  that  used  in  Moeck  v.  Littell,  82 
Pa.  356,  in  which  it  was  said,  viz :  "This  is  not 
only  an  express  averment  that  the  defendant  in 
error  is  not  a  purchaser  for  value  of  the  note 
before  it  matured,  but  in  substance  the  further 
averment  that  it  is  still  the  property  of  Rowley 
the  payee."  As  against  Mershon  &  Co.,  the 
payees,  who  are  to  be  treated  as  the  owner  of 
these  notes,  the  affidavits  set  forth  with  reason- 
able precision  facts  necessary  to  constitute  a  de- 
fence.' In  the  case  of  Reznor  v.  Supplee,  81 
Pa.  180,  it  was  held  when  the  facts  forming  part 
of  a  defendant's  case  are  not  within  his  knowl- 
edge, an  affidavit  of  defence  is  sufficient  which 
avers  'that  he  believes  and  expects  to  be  able 
to  prove,'  etc.  In  the  same  case  the  learned 
Justice  who  delivered  the  opinion,  says,  'If  an 
affidavit  avers  an  expectation  of  ability  to  prove 
the  allegations,  the  presumption  is,  that  they  can 
be  proved.'  It  seems  to  be  clearly  settled  by  a 
long  line  of  authorities,  decided  by  the  Supreme 
Court  of  this  State,  that  when  an  affidavit  con- 
tains allegations  which  if  proven,  would  consti- 
tute a  le^  defence,  the  defendant  is  entitled  to 
a  tria}  by  jury.  West  v.  Simmons,  2  Wharton, 
261;  Liebersperger  v.  Bank,  30  Pa.  531 ;  Thomp- 
son V.  Clark,  56  Id.  33.  It  is  sufficient  to  aver 
that  the  defendants  believe  and  expect  to  be 
able  to  prove  the  facts  set  forth  in  the  affidavit. 
Black  V,  Halstead,  3  Wright  (Pa.)  64;  Thomp- 
son V.  Clark,  supra.  The  next  question  for  our 
consideration  is,  what  effect  has  the  latter  clause 
of  the  second  paragraph  of  the  affidavit,  begin- 
ning at  the  word  'but*  and  ending  with  the 
word  'consideration'  upon  all  preceding  it? 
Are  we  to  consider  it  as  a  statement  of  the 
grounds  of  defendants'  belief  that  the  plaintiff" 
is  not  a  dona  fide  holder  for  value  of  the  note 
before  maturity,  or  are  we  to  treat  it  as  a  separ- 
ate and  distinct  averment?  These  questions 
were  raised  upon  the  argument  of  the  rule.  For 
our  part  we  do  not  believe  that  it  is  necessary  to 
make  any  distinction,  as  to  whether  the  para- 
graph should  be  construed  as  a  whole  or  the 


clauses  therein  separate  and  apart  from  eadi 
other. 

"Either  of  the  clauses  are  sufficient  to  prevent 
the  plaintiff  from  taking  judgment  for  want  of 
a  sufficient  affidavit  of  defence. 

"In  Hutchinson  v,  Boggs,  28  Pa.  294,  it  was 
held  that  an  affidavit  of  defence  by  the  maker, 
alleging  such  facts  as  show  that  the  note  was  ob- 
tained from  him  by  misrepresentations  and 
negotiated  in  fraud  of  his  rights,  is  sufficient  to 
prevent  judgment  being  entered  for  want  of  a 
proper  affidavit  of  defence,  and  that  where  a 
negotiable  note  has  been  obtained  from  the 
maker  under  false  pretenses  and  fraudulently  pot 
in  circulation  by  the  payee,  in  an  action  by  the 
holder  against  the  maker,  the  former,  to  entitle 
him  to  recover,  must  show  that  he  was  a  holder 
by  purchase  for  value  before  the  maturity  of  the 
note,  without  notice  of  the  fraud. 

'  'Where  fraud  is  alleged  that  is  sufficient  for  the 
cause  to  go  to  the  jury.  It  was  ruled  in  Lerch 
Hardware  Co.,  Limited,  v.  First  National  Bank 
of  Columbia,  109  Pa.  240,  that  in  an  action  by 
the  endorsee  against  the  maker  of  a  negotiable 
instrument,  proof  by  the  defendant  that  the  note 
was  fraudulently  issued,  puts  the  plaintiff  to 
proof  of  his  standing  as  a  bona  fide  holder  for 
value.  The  opinion  in  the  latter  case  was  ren- 
dered by  Mr.  Justice  Trunkey,  and  the  prin- 
ciples of  law  discussed  therein  are  applicable  to 
the  case  in  hand.  The  facts  set  forth  in  thefiist 
and  second  paragraphs  of  defendants'  affidavit 
are  sufficient  to  entitle  them  to  have  this  case 
tried  before  a  jury.  It  is  not  necessary  at  this 
time  to  consider  the  third  paragraph  of  defend- 
ants' affidavit. 

"Under  our  view  of  the  law  the  defendants  in 
their  affidavit  have  made  out  such  a  defence  as 
entitles  them  to  call  upon  the  plaintiff  to  show 
that  it  is  the  holder  and  owner  of  the  note  bj 
purchase,  for  value,  before  maturity,  witiiont 
notice  of  the  fraud,  and  therefore  make  the  fol- 
lowing order : 

"And  now.  May  8,  1894,  after  argument  and 
upon  due  consideration  of  the  rule  to  show 
cause  (as  to  why  plaintiff  should  not  have  judg- 
ment in  default  of  a  sufficient  affidavit  of  de- 
fence), and  of  the  affidavit,  it  appearing  dK 
first  and  second  paragraphs  thereof  are  suffident 
to  entitle  the  defendants  to  a  trial  before  the  jury 
the  rule  is  discharged." 

From  this  ruling  the  plaintiff  appealed,  and 
assigned  for  error  the  refusal  of  the  rule  for  judg- 
ment. 
/.  r.  Maffetty  for  appellant. 

There  is  not  a  solitary  word  "set  forth"  in  this 
affidavit  showing  mala  fides  on  part  of  the  plain- 
tiff. "A  case  of  mala  fide  on  part  of  the  plain- 
tiff must  be  made  out  in  order  to  defeat  hii 
claim." 

Digitized  by  VjOOQIC 


WEEKLY  NOTES  OF  CASES. 


487 


Phdan  v.  Moss,  67  Pa.  63. 

It  is  Dot  alleged  in  the  affidavit  that  the  plain- 
tiff bad  notice  or  knowledge  of  a  single  fact  al- 
leged in  the  affidavit  of  defence. 

The  second  paragraph  of  this  affidavit  is  a 
weak  attempt  to  bring  the  case  within  the  rule  of 
Gill  V,  Cubitt,  3  B.  &  C,  466 ;  3  Kent's  Com. 
81,  concurred  in  by  Judge  Sergeant  in  Beltz- 
hoover  v,  Blackstock,  3  Watts,  20,  in  1834,  to 
the  effect  <nhat  if  an  endorsee  takes  a  note 
heedlessly  and  under  circumstances  which  ought 
to  have  excited  the  suspicion  of  a  prudent  and 
careful  man  the  maker  may  be  let  into  a  de- 
fence." This  affidavit  does  not  come  up  even 
to  this  standard,  as  it  contains  no  intimation  of 
what  facts  constituted  the  alleged  * 'circum- 
stances" that  should  have  put  the  plaintiff  upon 
inquiry.  No  duty  of  inquiry  rested  upon  the 
bank.  However,  the  doctrine  of  Gill  v.  Cubitt 
is  no  longer  the  rule  in  England  or  in  this  coun- 
try. It  was  wholly  exploded  and  repudiated  in 
Pbelan  v.  Moss,  supra^  and  see 

McSpairan  v,  Neeley,  91  Pa.  26. 
Griffith  V.  Sitgreaves,  90  Id.  167. 
Sloan  V,  Union  Banking  Co.,  67  Id.  472. 
Plusampsic  Bank  v.  G<»s,  31  Vermont,  315. 

The  bona  fide  character  of  a  holder  can  only 
be  destroyed  by  proof  of  his  participation  in  a 
fraudulent  transfer  of  the  instrument. 

Phelan  v.  Moss,  and 
McSparran  v,  Neeley,  supra. 

Bacon  t^.  Scott,  i54Pa.  250;  Moeck  t^.  Littell,  82 
Pa-  ZS^9  do  not  apply.  In  each  of  these  cases  the  in- 
stmments  were  never  negotiated  and  the  actions 
were  between  the  originad  parties  to  the  contract, 
in  form,  however,  between  alleged  bogus  and 
fraudulent  endorsees  to  whom  the  respective  affi- 
davits of  defence  averred  the  instruments  were 
merely  handed  over  to  cut  off  the  defence.  The 
affidavit  admits  that  plaintiff  had  no  knowledge 
of  the  alleged  fraud  by  averring  a  duty  to  in- 
quire after  it.  The  affidavit  does  not  aver  that 
the  note  was  obtained  by  fraud,  or  put  in  circu- 
lation by  fraud,  within  the  meaning  of  Hutch- 
inson V.  Boggs ;  but  merely  fraudulent  represen- 
tations as  to  the  value  and  quality  of  the  horse 
and  a  consequent  failure  of  consideration. 

When  the  defence  sets  up  an  issue  of  fact,  the 
affidavit  must  state  facts  necessary  to  constitute 
a  substantial  defence.  General  averments  of 
matters  which  in  themselves  are  legal  conclusions 
from  facts  not  stated  are  msufficient. 

Battles  &  Webster  v,  Laudenshiger,  84  Pa.  446. 
Kanfman  v.  Cooper  Iron  Co.,  105  Pa.  541. 

John  W.  Reed  and  W,  L.  Corbett  (with  them 
Don  C.  Corbett,  Harry  R.  Wilson  and  G.  G. 
Sloan),  for  appellees. 

If  one  maker  to  a  note  enter  into  collusion 


with  the  payee,  such  collusion  is  a  fraud  on  other 
makers  to  the  same,  and  there  can  be  no  recovery 
on  such  note  by  the  payee. 

The  first  and  second  paragraphs  of  the  affi- 
davit of  defence  in  this  case  are  to  be  considered 
in  connection  with  each  other. 

It  is  submitted  that  the  authorities  in  Penn- 
sylvania sustain  affidavits  of  defence,  where  the 
language  in  the  affidavit  is  similar  to  the  one  in 
the  present  case. 

Bacon  v,  Scott,  154  Pa.  250. 

Moeck  V,  littell,  82  Id.  356. 

Black  V.  Halstead,  39  Id.  64. 

Refnor  v.  Snpplee,  81  Id.  180. 

West  V.  Simmons,  2  Whar.  261. 

Leibersperger  v.  Bank,  30  Pa.  531. 

Thompson  v,  Clark,  56  Pft.  33. 

If  the  plaintiff  bank  be  allowed  to  recover  in 
this  case  it  will  in  no  way  suffer  by  way  of  a 
forfeiture,  and  can  Leggett  &  Johnson  after  col- 
lection of  a  judgment  recover  any  amount 
against  the  bank  ? 

The  Act  of  Congress  provides  no  remedy  for 
such  recovery  even  in  cases  where  the  consider- 
ation of  the  note  is  not  impugned.  The  remedy 
provided  by  the  Act  is  forfeiture  and  defendants 
contend  it  may  be  interposed  by  any  party  to  the 
proceeding  to  enforce  payment  of  the  bill,  note 
or  other  evidence  of  debt.  A  question  may 
arise  where  such  evidence  of  debt  was  for  a 
good  consideration,  whether  the  party  suffering 
the  loss  of  illegal  interest  might  recover  the 
amount  enforced  as  a  forfeiture  against  a  party 
enforcing  the  same  where  such  party  is  not  the 
injured  one. 

"Where  a  statute  creates  a  new  right  or  offence 
and  provides  specific  remedy  or  punishment, 
they  alone  apply.  Such  provisions  are  exclu- 
sive." 

Farmers'  and  Mechanics'  National  Bank  v.  Dealing, 

91  U.  S.  29. 
Bamett  v.  National  Bank»  98  U.  S.  558. 
Lncas  v.  Bank,  78  Pa.  228. 
Overholt  v.  Bank,  82  Id.  490. 

And  kindred  cases  are  only  overruled  so  far  as 
they  hold  that  illegal  interest  in  other  transac- 
tions can  be  used  by  way  of  set-off  or  payment. 
Upon  the  remaining  principles  therein  decided 
they  are  still  the  law. 

January  7,  1895.  Green,  J.  The  affidavit 
of  defence  in  this  case  makes  three  averments. 
First,  that  the  consideration  of  tl^e  note  in  suit 
has  failed,  and  that  the  note  was  obtained  by  the 
payees  from  the  makers  by  means  of  false  and 
fraudulent  representations  respecting  a  certain 
Percheron  stallion.  As  these  facts  are  not  al- 
leged to  have  been  known  to  the  plaintiff  bank, 
and  as  the  note  is  negotiable  and  the  bank  ac- 
quired it  for  value  and  before  maturity,  this  de- 


fence is  of  no  avail  against  the  plaii^iff. 
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Second,  that  the  defendants  expect  to  be 
able  to  prove  that  the  plaintiff  was  not  a  holder 
for  value  before  maturity,  but  that  the  bank  took 
the  note  under  circumstances  and  with  such 
knowledge  of  the  facts  as  to  put  it  upon  notice 
and  inquiry,  which  would  nave  led  to  a  dis- 
covery of  the  fraud.  This  defence  is  unavailing 
because  the  affidavit  alleges  no  facts  or  circum- 
stances whatever  upon  which  to  found  a  belief, 
and  the  mere  averment  of  a  belief  without 
stating  the  facts  upon  which  it  is  founded,  gives 
no  information  to  the  Court  upon  which  it  can 
determine  their  efficiency ;  and  if  there  are  no 
facts  and  circumstances  known  to  the  affiants 
there  is  nothing  upon  which  to  ground  any  be- 
lief. 

But  independently  of  this  consideration  the 
affidavit  of  defence  alleges  only,  in  its  second 
clause,  that  the  plaintiff  took  the  note  under  such 
circumstances  and  with  such  knowledge  of  the 
fraud  as  were  sufficient  to  put  it  upon  inquiry, 
and  that  inquiry  would  have  led  to  a  discovery 
of  the  fraud,  and  it  nowhere  alleges  actual 
knowledge  of  the  fraud  when  the  note  was  taken. 
The  learned  Court  below  considered  that  this 
averment  was  sufficient  to  prevent  judgment. 
But  this  Court  decided  as  long  ago  as  1870  in  a 
well  considered  case,  and  in  an  exhaustive  and 
elaborate  opinion  by  Mr.  Justice  Read,  in  the 
case  of  Phelan  v.  Moss,  67  Pa.  59,  that  such  a 
defence  when  proved  by  testimony  was  no  de- 
fence at  all  in  an  action  on  a  negotiable  note. 
We  there  held  that  a  holder  of  a  negotiable  note 
bona  fide  for  value  without  notice  can  recover  it, 
notwithstanding  he  took  it  under  circumstances 
which  ought  to  excite  the  suspicion  of  a  prudent 
man.  Justice  Read  reviewed  the  authorities 
in  England  and  this  country,  and  showed  with 
conclusive  force  that  even  in  England,  where  for 
a  short  time  the  opposite  doctrine  obtained  a 
lodgment,  starting  with  the  case  of  Gill  v.  Cubitt, 
3  B.  &  C.  466,  it  had  been  altogether  abandoned 
and  overruled.  This  was  accomplished  through 
a  series  of  decisions,  when,  in  the  last  of  them, 
Goodman  v.  Harvey,  4  Ad.  &  Ellis,  870,  Lord 
Denman  said,  **We  have  shaken  off  the  last  rem 
nant  of  the  contrary  doctrine.  Where  the  bill 
has  passed  to  the  plaintiff  without  any  proof  of 
bad  faith  in  him,  there  is  no  objection  to  his 
title." 

Justice  Read  further  reviews  both  the  Federal 
and  State  decisions  in  this  country,  and  includes 
in  them  the  case  of  Beltzhoover  v.  Blackstock,  3 
Watts,  20,  in  which  Judge  Sergeant  expressed 
a  concurrence,  though  unnecessarily,  in  the  doc 
trine  of  Gill  v.  Cubitt.  And  he  also  showed 
that  this  Court  had  never  followed  Beltzhoover 
V.  Blackstock  in  this  regard  but  had  followed  the 
opposite  rule.  He  concludes  by  assuming  that 
the  note  was  obtained  by  fraud  on  the  maker, 


and,  reviewing  the  circumstances  of  suspidoi, 
among  which  was  the  fact  that  the  plamtif 
bought  the  note,  which  was  for  I250  against  1 
solvent  drawer,  for  |ioo,  he  adds,  '*NeitheroM 
nor  all  these  facts,  if  found  by  the  jury,  proved 
mala  fides  on  the  part  of  the  holder,  or  broogk 
home  to  him  knowledge  of  the  fraud ;  but  on  die 
contrary  it  was  clear  that  he  was  a  bona  JUk 
holder  for  value  without  notice,  and  of  coone 
entitled  to  recover."  This  case  has  been  maoj 
times  recognized  and  followed  by  this  Court  and 
never  departed  from  to  this  date.  In  McSpamn 
V.  Neeley,  91  Pa.  17,  Mr.  Justice  Woodwaip 
said,  "Phelan  9.  Moss  has  been  uniformly  fol- 
lowed since  it  was  decided,"  and  in  that  caie 
also  we  decided  that  the  endorsee  of  a  negotiable 
note  who  took  it  before  maturity,  bona  fide  for 
value  without  notice,  is  entitled  to  recover  from 
the  maker  though  a  fraud  was  practiced  on  the 
maker  in  obtaining  his  signature  to  the  note ; 
the  fact  that  a  negotiable  note  which  was  ob- 
tained by  fraud  was  taken  by  the  holder  under 
circumstances  which  ought  to  have  excited  a 
suspicion  will  n^  defeat  a  recovery  ;  it  most  be 
shown  that  it  was  taken  mala  fide. 

Most  extended  references  both  to  decided 
cases  and  text  writers  could  be  added  to  the  fore- 
going, but  it  would  be  a  waste  of  time  and  spaa. 
We  conclude  therefore  that  the  averment  upon 
this  subject  in  the  second  clause  of  the  affidavit 
of  defence  in  this  case  is  of  no  consequence 
whatever  and  could  not  suffice  to  put  the  plaio- 
tiff  to  any  proof  on  the  trial.  The  burden  of 
proving  actual  bad  faith  would  still  rest  on  tbe 
defendants. 

The  averment  in  the  first  part  of  the  second 
clause  that  the  affiants  expect  to  be  able  to  prove 
on  the  trial  that  the  plaintiff  is  not  a  bonafik 
holder  is  not  an  assertion  of  the  fact  but  only  of 
the  expectation  of  ability  to  prove  it  and  the 
basis  of  the  expectation  is  immediately  stated  bj 
way  of  illustration  as  being  the  taking  of  the 
note  under  circumstances  of  suspicion.  No  ac- 
tual circumstance  of  suspicion  is  stated,  and  no 
fact,  impeaching  the  bona  fides  of  the  holder  or 
as  affording  a  ground  of  belief  to  that  effect,  ap- 
pears anywhere  in  the  affidavit.  If,  on  the  txial, 
the  defendants  should  prove  exactly  what  diey 
have  alleged  in  the  second  clause  of  the  affidav- 
it, to  wit,  that  they  believe  and  expect  to  be  able 
to  prove  that  the  plaintiff  was  not  a  bomjbk 
holder  for  value,  and  that  it  took  the  note  under 
circumstances  of  suspicion,  they  woijd  have  ac- 
complished nothing.  Instead  of  proving  belief 
they  would  be  obliged  to  prove  the  fact  of  wuk 
fides,  and  although  they  proved  actual  circum- 
stances of  suspicion,  it  would  avail  them  noth- 
ing. 

The  authorities  which  hold  that  it  is  sufficient 
in  an  affidavit  of  defence  to  aver  an  expectation 
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of  ability  to  prove,  are  predicated  of  facts  pre- 
viously stated,  and  Dot  oi  mere  beliefs  or  infer- 
ences or  conclusions. 

It  may  be  added  that  the  third  clause  of  the 
affidavit  not  only  admits,  but  distinctly  asserts, 
that  the  plaintiff  paid  for  the  note  seventy- five 
per  cent,  or  thereabouts  in  money  of  its  face 
value,  and  is  therefore  fatally  inconsistent  with 
any  allegation  or  inference  that  the  note  was  not 
acquired  for  value. 

We  do  not  consider  the  case  of  Hutchinson  v. 
Boggs,  28  Pa.  294,  and  Lerch  Hardware  Co.  v. 
Bank,  109  Pa.  240,  as  applicable  to  this  case, 
because  here  the  defence  relates  to  the  want  of 
consideration  in  the  sale  of  a  defective  horse, 
and  in  that  kind  of  defence  the  holder  is  not  put 
to  proof  of  his  title  to  the  note  by  the  allega- 
tion of  want  of  sufficient  consideration. 

We  regard  the  first  and  second  clauses  of  the 
affidavit  as  entirely  insufficient  to  prevent  judg- 
ment. 

The  third  clause  is  in  no  better  condition.  It 
avers  that  the  plaintiff  being  a  national  bank  took 
usury  in  'discounting  the  note  at  twenty-five  per 
cent,  or  upwards  of  its  value.  It  is  impossible  to 
understand  how  any  allegation  of  usury  can  be 
made  as  to  such  a  note  as  this,  or  how  these  de- 
fendants can  have  any  interest  in  the  usury  in 
any  event.  The  note  was  not  given  for  a  loan 
of  money  but  for  the  price  of  a  horse  sold  to 
them.  They  agreed  to  pay  I833.33  for  the 
horse  and  not  for  a  loan  of  a  sum  of  money 
twenty- five  per  cent,  less  than  that  amount.  In 
the  case  of  Bamet  v.  National  Bank,  98  U.  S. 
555>  the  Supreme  Court  of  the  United  States 
construing  the  Act  of  Congress  of  June  3,  1864, 
sec.  30,  on  the  subject  of  taking  usury  by  na- 
tional banks  said  that  tlie  Act  defined  two  cate- 
gories of  such  cases  which  they  then  stated. 
This  case  cannot  possibly  come  within  the  first 
category  of  the  Act,  to  wit,  ** Where  illegal  in- 
terest has  been  knowingly  stipulated  for  but  not 
« paid,  then  only  the  sum  lent  without  interest  can 
be  recovered,"  because  no  sum  of  money  was 
lent,  and  no  illegal  interest  was  stipulated  for, 
the  rate  mentioned  in  the  note  itself  being  six 
per  cent.,  which  is  a  lawful  rate. 

The  second  category  is  in  these  words,  to  wit, 
^' Where  such  illegal  interest  has  been  paid  that 
twice  the  amount  so  paid  can  be  recovered  in  a 
penal  action  of  debt,  or  suit  in  the  nature  of 
such  action  against  the  offending  bank  brought 
by  the  persons  paying  the  same,  or  their'  legal 
representatives."  There  are  at  least  three  fatal 
reasons  why  the  defendants  can  take  no  benefit 
ficom  this  provision,  (i)  It  has  been  decided 
several  times  by  the  Supreme  Court  of  the  United 
States  that  this  defence  cannot  be  made  even  by 
the  maker  of  the  note  in  an  action  against 
him  on   the  note,  (Bamet  v.   National  Bank, 


98  U.  S.  SSS),  nor  by  the  surety  (Stephens  v. 
Monongahela  National  Bank,  iii  U.  S.  197), 
because  the  only  remedy  given  by  the  Act  of 
Congress  is  by  a  penal  action  to  be  brought  for 
the  recovery  of  double  the  amount  of  the  illegal 
interest  charged,  and  it  therefore  cannot  be  set- 
off in  kn  action  on  the  note.  (2)  Because  no 
persons  but  those  who  paid  the  illegal  interest  or 
their  legal  representatives,  can  recover  it.  (3)  Be- 
cause no  illegal  interest  was  charged  or  paid  upon 
a  *'sum  lent,"  and  therefore  none  can  be  recov- 
ered. The  defendants  if  they  owe  anything  on 
this  note  to  the  plaintiff,  owe  the  whole  amount 
of  ^833.33,  with  six  per  cent,  interest,  less  any 
payments  that  were  made  on  account.  They  do 
not  owe  it  for  money  lent  but  for  the  price  of  a 
horse.  So  far  as  these  defendants  are  concerned 
it  is  a  matter  of  no  consequence  whether  the 
plaintiff  paid  for  the  note  its  whole  amount  or 
any  sum  less  than  that. 

Driesbach  v.  National  Bank,  104  U.  S.  52,  is  to 
the  same  effect  as  the  above  cited  cases. 

Judgment  reversed  and  record  remitted  with 
directions  to  enter  judgment  against  the  defend- 
ants for  such  sum  as  to  right  and  justice  may  be- 
long, unless  other  legal  or  equitable  cause  be 
shown  to  the  Court  below  why  such  judgment 
should  not  be  so  entered.  w.  c.  s. 


Oct ,  *93,  169.  October  i,  1894. 

Lamberton  v.  Dunham. 

Forged  note^  payment  of — Action  of  deceit  tiy 
recover  amount  of — Bad  faith  in  making 
false  representations  the  only  ground  of  re- 
covery— Evidence, 

The  only  groand  for  recovery  in  an  action  for  false 
representations  is  the  bad  faitfi  in  making  them,  and  the 
scienter  mast  be  proved. 

If  it  appears  that  the  defendant  in  an  action  of  deceit 
knew  nothing  about  the  matter,  and  made  the  statement 
without  any  belief  as  to  its  truth  or  untruth,  he  was  guilty 
of  a  moral  wrong  not  less  serious  than  a  deliberate  false- 
hood, and  the  jury  may  well  find  that  he  acted  in  bad 
&ith  and  with  a  purpose  to  defraud. 

Where  the  defendant  who  had  stated  that  a  signature, 
which  proved  to  be  a  forgery,  was  genuine  has  testified 
that  he  had  seen  the  alleged  maker  write  and  is  familiar 
with  his  signature,  and  that  his  statement  as  to  genuine- 
ness was  based  upon  his  belief  founded  upon  this  know- 
ledge, letters  containing  genuine  signatures  of  the  alleged 
maker  are  admissible  in  evidence,  as  a  resemblance  of  the 
admittedly  genuine  writing  to  the  forgery  on  the  ch^ck 
would  go  directly  to  the  question  of  his  good  faith  in  the 
representation  made  with  reference  to  it. 

One  who  in  good  faith  makes  a  statement,  is  not  guilty 
of  deceit,  although  the  grounds  of  belief  upon  which  he 
proceeds  may  be  slight,  and  it  is  error  to  charge  a  jury,  in 
an  action  of  deceit,  where  a  statement  has  been  proved 
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to  be  false,  thnt  in  order  to  defeat  the  action  the  defend- 
ant must  hiave  had  reasonable  grounds  for  believing;  his 
statement  to  be  true.  Sincerity  of  belief  is  the  only  test 
and  the  jury  has  nothing  to  do  with  the  reasonableness  of 
the  belief. 

Appeal  of  M.  M.  Dunham,  defendant,  from 
the  judgment  of  the  Common  Pleas  of  Venango 
County,  in  an  action  of  deceit  by  R.  G.  Lam- 
berton,  S.  H.  Lamberton,  C.  M.  Lamberton, 
partners,  doing  business  as  the  Lamberton  Sav- 
ings Bank. 

The  facts  of  this  case  appear  sufficiently  by  the 
charge  of  the  Court,  Taylor,  P.  J.,  and  the 
opinion  of  the  Supreme  Court. 

On  the  trial,  it  having  been  proved  that  the 
defendant  identified  as  that  of  George  W.  Eaton , 
a  signature  which  turned  out  to  be  a  forgery,  the 
defendant  offered  letters  admitted  by  George  W. 
Eaton  to  be  subscribed  by  his  signature,  for  the 
purpose  of  showing  good  faith  on  defendant's 
part  in  stating  that  the  endorsement  on  the 
cashier's  check  of  the  Lamberton  Savings  Bank 
was  genuine.  This  as  corroborative  of  his  tes- 
timony as  to  his  having  seen  the  signature  of  Mr. 
Eaton  a  number  of  times,  and  to  show  that  the 
signatures  were  similar  to  the  one  on  the  check. 
This  offer  was  overruled.  (First  assignment  of 
<rror.) 

The  defendant  presented,  inter  alia,  the  fol- 
lowing points : 

Third.  If  the  jury  find  the  defendant  acted  in 
good  faith  and  believed  the  representations 
made  by  him  to  the  plaintiffs  were  true,  plain- 
tiffs cannot  recover,  though  such  representations 
were  untrue  and  plaintiffs  were  misled  to  their 
injury.  Answer,  Affirmed,  if  the  jury  further 
find  that  the  defendant  had  reasonable  grounds 
for  believing  such  representations  to  be  true. 
(Third  assignment  of  error.) 

Fourth.  The  question  being  one  of  good  faith 
if  the  jury  find  the  defendant  was  sincere  in  his 
statements  their  verdict  must  be  in  his  favor, 
however  apparently  unfounded  may  seem  his  be- 
lief. 

Answered  in  the  negative.  (Fourth  assign- 
ment  of  error.) 

Fifth,  If  the  jury  find  the  defendant  believed 
his  own  statements,  it  is  their  duty  to  find  in  his 
favor.  It  is  not  their  province  to  decide  whether 
defendant  had  reasonable  grounds  for  his  belief. 

Answered  in  the  negative.  (Fifth  assignment 
of  error.) 

The  Court  charged  the  jury  as  follows : 

'  *The  plaintiffs  bring  this  action  to  recover  ^400, 
with  interest  upon  that  sum  from  the  time  the 
money  was  obtained  upon  the  5  th  day  of  August, 
1892.  It  is  not  an  action  of  assumpsit.  If  at 
all  the  plaintiffs  must  recover  for  the  wrongful 
acts  either  of  omission  or  commission  of  the 
defendant.    These  matters  that  are  controverted 


I  will  state  over  to  you  briefly.  Some  time  prior 
to  the  3d  of  August,  it  does  not  appear  exactly 
when,  but  shortly  prior  to  the  3d  of  August,  a 
man  calling  himself  May  called  at  the  bank 
in  Franklin  here  and  obtained  a  certain  ched 
there  which  is  drawn  to  the  order  of  Mr.  Eaton. 
That  check  was  good  for  nothing  at  all  without 
Eaton's  endorsement  upon  the  back  of  it.  About 
the  3d  of  August  it  transpires  that  this  man  May, 
who,  it  is  admitted,  was  a  scoundrel,  about  nooo 
appeared  in  Jarecki's  hardware  store  where  this 
defendant  was  salesman.  He  was  the  travding 
salesman  in  that  store.  Mr.  Reed  was  in  the 
store  also  and  some  other  person.  This  man 
May  entered  into  conversation  with  the  defend- 
ant about  the  prices  of  oil-well  supply  tools. 
He.  talked  with  him  a  while  and  left.  Daring 
the  conversation  the  defendant  here  informed 
him  of  Mr.  Eaton,  who  was  a  man  who  coi^ 
give  him  some  information  he  desired  upon  that 
subject.  How  long  he  was  in  the  store  the  fint 
time  when  the  defendant  was  with  him  does  not 
appear,  but  he  was  not  there  a  great  while,  b^ 
cause  the  conversation  was  directed  altogether 
to  the  pricing  of  some  articles  there.  He  is  not 
seen  again  in  the  store  until  on  the  5th,  on  Fri- 
day, at  a  quarter  or  twenty-five  minutes  before 
four  o'clock.  That  is  the  time  fixed  exactly  by 
the  defendant  when  he  next  sees  this  man.  May 
goes  in  and  asks  him  to  go  down  to  the  bank 
and  identify  him.  He  walks  down  to  the  bank 
with  him  and  identifies  him,  sa]ring,  'This  is 
Mr.  May.'  The  cashier  said  he  did  not  know 
him,  and  the  defendant  was  identified  by  a 
young  man  behind  the  counter,  who  said,  'Yes, 
that  is  Mr.  Dunham.'  The  cashier  says,  '1 
don't  know  Eaton's  signature. '  The  defendant 
looks  at  it  and  says,  'Yes,  sir,  that  is  Mr.  Ea- 
ton's signature  all  right.'  Upon  the  faith  of 
that  being  Eaton's  signature  upon  thatchecki 
they  paid  this  man  May  ^400.  Shordy  ther^ 
after  it  turns  out  that  the  defendant  got  I5  from 
him.  He  himself  sa3rs  he  refused  to  take  it  bat 
the  fellow  forced  it  upon  him  and  he  finally  kept 
the  ^5.  The  plaintiffs  allege  it  was  paid  for 
identifying  hifti,  and  the  defendant  alleges  it  was 
for  paying  him  for  the  trouble  he  had  been  to 
in  giving  him  the  prices  upon  the  goods  and 
helping  him  along.  This  was  after  bankii^ 
hours.  The  bank  closes  at  3  o'clock  and  this 
was  twenty-five  minutes  of  4  o'clock.  The  man 
gets  the  money  and  leaves  the  bank. 

"  [The  next  seen  of  him  is  by  Mr.  Paul.  He 
thinks  there  is  something  wrong.  He  has  been 
shadowing  him  for  some  littte  time,  and  he  goes 
up  and  notifies  the  defendant  that  there  is  some- 
thing wrong  with  the  man.  Afterwards  he  is 
notified  by  Mr.  Paul  that  this  man  had  got  a 
horse  and  buggy  and  gone  towards  Reno.  He 
then  goes  over  to  the  stable  and  after  washing 
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his  hands  and  getting  things  in  shape  he  goes  to 
the  stable — I  think  the  same  stable  where  May 
httd  got  the  horse  to  go  to  Reno — at  all  events 
he  goes  to  a  stable  and  gets  a  horse  and  buggy 
to  go  out  to  Eaton's.  He  is  told  there  again 
this  man  has  gone  to  Reno.  It  is  only  a  short 
distance  to  Reno.  If  the  man  could  go  down 
to  Reno  and  catch  the  train  it  would  seem  he 
might  follow  him  down  with  a  buggy  and  catch 
the  man  before  he  could  get  the  train.  Instead 
of  going  in  the  direction  he  is  told  the  man  has 
gone,  and  told  by  the  stable  boy  he  has  gone  to 
take  the  train,  instead  of  telegraphing  there,  he 
gets  into  a  buggy  and  drives  five  miles  in  the  op- 
posite direction.  He  had  driven  five  miles  and 
then  came  five  miles  to  Franklin  and  saw  the 
train  passing  down  around  the  point.  The  de 
fendant's  conduct  after  that  appears  to  be  very 
commendable,  so  far  as  he  could,  telegraphing 
and  doing  everything  he  could  that  evening  to 
try  and  apprehend  the  man  May.  It  is  claimed 
upon  his  part  he  did  everything  in  good  faith 
and  wa;^  trying  to  cateh  the  fellow  and  did  all  he 
could  for  that  purpose.  It  is  claimed  upon  the 
part  of  the  plaintiff,  instead  of  acting  in  good 
futh,  he  was  acting  in  bad  faith,  and  went  in 
the  opposite  direction  from  where  he  was  told 
the  man  had  gone,  and  after  he  had  seen  the 
man  had  got  out  of  the  country,  that  then  he 
became  anxious  about  his  welfare.  It  is  no 
doubt  at  all  that  when  this  man  discovered  that 
the  man  had  got  away,  and  he  had  been  the 
means  of  assisting  in  getting  the  money  from  the 
bank,  whether  innocently  or  otherwise,  he  be- 
came anxious  to  capture  May.]  (Second  assign- 
ment of  error.) 

"We  will  not  comment  upon  the  testimony  at 
all.  There  is  no  controversy  as  to  the  falsity  of 
the  representations  made.  It  is  conceded  that 
the  representations  made  by  the  defendant  were 
false.  That  is,  when  he  said  that  that  was  Ea- 
ton's signature.  That  he  was  telling  what  was 
not  true,  that  part  is  conceded  upon  the  part  of 
the  defendant.  Upon  the  face  of  that  represen- 
tation the  bank  paid  out  the  money.  It  is  nar- 
rowed down  to  a  pretty  narrow  question. 

'*  The  defendant  asks  you  to  find  that  he  was 
acting  in  good  faith,  and  that  he  had  reasonable 
grounds  for  believing  that  the  representations  he 
made  as  to  the  genuineness  of  the  signature  of 
Eaton  was  true ;  while  the  -plaintiffs  ask  you  to 
find  if  it  was  not  actually  and  honestly  done 
with  intent  to  deceive,  that  the  evidence  shows 
a  reckless  disregard  of  the  rights  of  innocent 
parties,  that  the  defendant  is  responsible  in  dam- 
ages for  the  injury  which  his  act  has  occasioned. 
Now,  gentlemen,  you  take  the  evidence  all  to- 
gether, not  piecemeal,  and  take  the  length  of 
time  this  man  had  known  the  other  man.  How 
long  had  he  known  him  ?    What  opportunity 


had  he  of  knowing  Eaton's  signature?  What 
kind  of  care  did  he  show  in  the  representations 
that  he  knew  Eaton's  signature  ?  Take  all  these 
things  and  then  take  the  acts  immediately  after- 
wards, so  far  as  they  throw  any  light  upon  what 
transpired  before  that  time.  Take  this  testi- 
mony altogether  and  then  apply  this  rule  of  law: 
If  these  representations  of  the  defendant  regard- 
ing the  endorsement  of  Eaton  were  made  in 
good  faith  and  that  he  had  adequate  reasons  to 
believe  it  was  true,  the  plaintiffs  cannot  recover 
here.  Upon  the  other  hand,  where  the  facts  in 
evidence  show  a  positive  statement  of  a  material 
fact  which  was  relied  upon,  its  falsity  and  cir- 
cumstances tending  to  show  a  reckless  assertion 
in  conscious  ignorance  of  the  fact,  is  a  matter  of 
importance  for  the  jury  in  arriving  at  whether 
this  man  was  acting  in  good  faith  or  not.  It  is 
enough,  gentlemen,  at  arriving  at  this  conclu- 
sion, if  you  find  those  facts  tending  to  show  a 
reckless  assertion  in  conscious  ignorance  of  the 
fact  and  it  is  a  matter  of  some  weight  with  the 
jury  without  any  direct  proof  of  a  deceitful  in- 
tent. It  is  not  necessary  to  show  that  the  per- 
son making  the  alleged  fraudulent  representa- 
tions knew  them  to  be  false.  It  is  sufficient  to 
prove  that  he  did  not  know  them  to  be  true,  or, 
if  believing  them  to  be  true,  that  he  made  them 
without  reasonable  grounds  iforsuch  belief.  Rea- 
sonable grounds  for  believing  such  representa- 
tions to  be  true  will  not  be  inferred  solely  from 
the  fact  that  the  representations  were  untrue. 
As  applicable  to  the  facts  in  evidence  in  this 
case,  I  believe  the  true  rule  to  be,  when  the  al- 
leged misrepresentations  are  admitted  to  be 
false,  was  it  made  under  such  reckless  disregard 
of  the  rights  of  innocent  parties  who  might  be 
injured  thereby,  as  would  be  equivalent  to  an 
intentional  deceit  ?  If  made  under  such  circum- 
stances a  plaintiff  would  be  entitled  to  recover. 
If  not  under  these  circumstances,  then  your  ver- 
dict would  be  for  the  defendant.  If  you  find  for 
the  plaintiffs,  you  will  find  for  the  amount  of  the 
check  with  interest  from  the  time  tlie  money 
was  paid .  The  burden  of  proof  is  upon  the  plain- 
tiffs. They  must  satisfy  you,  taking  the  testi- 
mony altogether,  from  the  evidence  that  his 
theory  is  the  correct  one.  The  credibility  of 
the  witnesses  is  entirely  for  you.  If  there  is  any 
contradiction,  there  is  very  little  contradiction 
here  as  to  any  actual  facts  that  are  material  to 
the  determination  of  this  issue,  but  where  there 
is  any,  if  so,  you  must  say  where  you  will  give 
the  credit.  This,  with  our  answers  to  points 
which  are  submitted,  will  indicate  our  views  of 
the  law.'' 

Verdict  for  plaintiff,  I418,  and  judgment 
thereon.  The  defendant  took  this  appeal  and 
filed  the  assignments  of  error  above  indicated. 

yames  Denton  Hancock,  for  appellant. 
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In  questions  based  upon  misrepresentations 
when  there  is  no  contract  between  the  parties 
and  no  consideration  upon  which  an  implied 
contract  can  rest,  the  only  grounds  upon  which 
a  recovery  for  a  false  representation  can  be  had 
must  depend  upon  the  good  or  bad  faith  with 
which  such  representation  was  made, 

Boyd's  Ex'rs  i/.  Browne,  6  Pa.  316. 
Hubert/.  Wilson,  23  Id.  178. 
Cox  V.  Highley,  100  Id.  252. 
Iron  Works  ».  Barber,  106  Id.  125. 
Dilworth  v.  Bradner,  85  Id.  238. 
Duffv.  Williams,  Id.  490. 
Kern  v,  Simpson,  126  Id.  42. 

The  letters  should  have  been  admitted.  Com- 
parison of  hands  in  civil  cases,  where  it  goes  in 
corroboration  of  other  evidence,  strongly  tends 
to  support  the  fact  in  dispute. 

Farmers'  Bank  v  Whitehill,  10  S.  &  R.  no. 
Bank  of  Penna.  v.  Haldeman,  i  P.  &  W.  161. 
Callan  v.  Gaylord,  3  W.  321. 

These  papers  should  also  have  been  admitted 
upon  a  different  principle  of  evidence.  The  is- 
sue here  was  not  forgery,  but  whether  the  de- 
fendant exercised  good  faith  in  identifying  a 
signature,  and  all  evidence  should  have  been  ad- 
mitted to  the  jury  tending  to  explain  his  conduct 
in  the  matter.  In  this  case  a  comparison  of  the 
papers  by  the  jury  would  have  been  conclusive 
as  to  the  good  faith  of  the  defendant. 

The  comments  to  the  jury  by  the  Court  with 
reference  to  the  defendant's  actions  after  he  had 
learned  of  the  forgery,  tended  to  mislead  the  jury 
and  influence  the  verdict. 

The  Court  erred  in  setting  up  as  the  test  of 
the  defendant's  liability  the  existence  of  a  rea- 
sonable belief  on  his  part  of  the  genuineness  of 
the  signature. 

In  an  action  for  deceit  the  jury  have  to  deal 
with  a  question  of  good  faith  and  if  they  are 
.satisfied  that  the  defendant  believed  his  own 
story  it  is  their  duty  to  find  in  his  favor.  A  man 
who  believes  what  he  says  is  not  chargeable  with 
bad  faith  and  the  state  of  his  belief  is  a  fact  for 
the  jury.  Sincerity  of  belief,  however  appar- 
ently unfounded  is  unmixed  matter  of  fact. 

Dilworth  v,  Bradner,  85  Pa.  238. 

Duff  2f.  Williams,  Id.  490. 

Boyd's  Ex*rs  v,  Browne,  6  Id.  376. 

y.  J£.  Osmer,  (£.  If,  Lamberton  with  him), 
for  appellee. 

"A  comparison  of  handwriting  is  admissible 
in  evidence  in  civil  cases  in  corroboration  of  the 
belief  of  a  witness,  founded  upon  actual  know- 
ledge." 

Bank  of    Pennsylvania  v    Hnldeman,   I  P.  &  W. 

161. 
Travis  v.  Brown,  43  Pa.  9. 
Cohen  v.  Teller,  93  Id.  123. 

But  what  possible  application  has  this  rule  to 


the  facts  of  this  case?  No  question  as  totbe 
genuineness  of  handwriting  was  at  issue.  It  was 
admitted  that  the  signature  to  the  check  was 
forged. 

If  a  man  affirms  that  to  be  true  within  his  own 
knowledge  which  he  does  not  know  to  be  troe, 
this  falls^within  the  notion  of  legal  fraud ;  the 
fraud  consists  in  asserting  positively  his  know- 
ledge  of  that  which  he  did  not  know. 

Griswold  V.  Gebbie,  126  Pa.  353. 

Addison  on  Torts,  407,  sec  1177. 

'<  Fraud    consists  in  false  representations  of 
things  as  facts  which  are  not  such,  or  in  deceitful 
concealment  of  existing  facts." 
Grove  v,  Hodges,  55  Pa.  504. 

It  is  not  necessary  to  show  that  defendant 
knew  as  a  fact  what  he  stated  was  false.  If  be 
made  the  representation,  not  knowing  it  to  be 
true,  or  without  reasonable  and  probable  groonds 
on  which  to  suppose  it  to  be  true,  he  acted  fraud- 
ulently. 

Erie  City  Iron  Works  v.  Barber,  106  Id.  139. 

January  7,  1895.  Fell,  J.  This  action  was 
founded  upon  the  allegation  that  the  defendant 
had  falsely  and  fraudulently  represented  that  the 
forged  endorsement  of  a  check  was  genuine. 
The  error  which  appears  in  the  charge  and  in 
the  answers  to  points,  is  that  the  defendant  was 
held  not  only  to  have  acted  in  good  faith,  bat 
to  have  had  adequate  reason  for  his  belief. 

It  was  shown  at  the  trial  that  a  stranger,  rep- 
resenting himself  to  be  Charles  H.  May,  called 
at  a  store  in  Oil  City  where  the  defendant  was 
employed,  and  examined  machinery  which  he 
expressed  a  desire  to  purchase.  During  the 
course  of  his  pretended  negotiations  he  inquired 
for  a  competent  judge  of  oil  property,  and  was 
referred  by  the  defendant  to  George  W.  Eaton. 
In  the  light  of  after  events  it  became  evident 
that  his  purpose  was  to  lay  the  ground  for  a  cor- 
respondence with  Mr.  Eaton  in  order  to  obtain 
his  signature.  Having  done  that  he  forged  two 
notes  purporting  to  have  been  made  by  Mr.  Ea- 
ton, and  presented  them  at  the  Lamberton  Bank 
at  Franklin  for  discount.  The  cashier  of  the 
bank,  who  knew  the  signature  of  Mr.  Eaton, 
did  not  discover  the  forgery,  but  took  the  pre- 
caution to  make  payment  by  check  to  his  order. 
May  forged  an  endorsement  of  the  cashier's 
check,  and  presented  it  for  payment  at  a  branch 
of  the  bank  at  Oil  City.  The  cashier  there  not 
knowing  the  signature  of  George  W.  Eaton  re- 
quired proof  of  it,  and  also  the  identification  of 
Charles  H.  May.  At  May's  request  the  defend- 
ant, who  was  familiar  with  Mr.  Eaton's  signa- 
ture, went  to  the  bank  and  in  reply  to  inquiries 
made,  said:  **This  is  Charles  H.  May," and 
identified  the  signature  as  that  of  George  W. 
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Eaton.  Whether  the  person  who  planned  and 
committed  the  forgery  was  Charles  H.  May  did 
not  appear  at  the  trial  and  is  of  no  importance 
in  any  aspect  of  the  case,  as  no  credit  was  given 
him  as  an  individual.  The  right  of  recovery 
against  the  defendant,  if  any,  was  based  entirely 
upon  the  identification  of  the  signature  of  George 
W.  Eaton. 

The  action  was  for  deceit,  and  the  primary 
question  was  whether  the  defendant  had  acted 
in  bad  faith  in  making  the  statement  which  led 
to  the  payment  of  the  check.  He  acted  in  bad 
fjBtith  if  he  knew  that  the  statement  was  untrue. 
If  it  appeared  that  he  knew  nothing  about  the 
matter,  and  made  the  statement  without  any  be- 
lief  as  to  its  truth  or  untruth,  he  was  guilty  of  a 
moral  wrong  not  less  serious  than  deliberate 
falsehood,  and  the  jury  might  well  have  found 
that  he  acted  in  bad  faith  and  with  a  purpose  to 
defraud.  But  he  could  not  be  convicted  of 
fraud  because  he  entertained  a  belief  which  was 
not  well  founded.  Whether  he  had  a  belief  and 
honestly  expressed  it  was  in  issue,  but  the  rea- 
sonableness of  his  ground  for  that  belief  could 
not  be  called  into  question.  As  was  said  by 
Sharswood,  J.,  in  Dilworth  v.  Bradner,  85  Pa. 
238 :  **lt  would  introduce  a  new  and  very 
dangerous  element  into  the  case  to  say  that  the 
jury  must  decide  whether  the  defendant  had 
reasonable  grounds  for  his  belief.**  That  the 
scienter  must  be  proved,  and  that  the  only  ground 
for  recovery  in  an  action  for  false  representa- 
tions is  the  bad  faith  in  making  them,  is  settled 
in  a  long  line  of  cases  including  Boyd  v,  Browne, 
6  Pa.  316;  Huber  v.  Wilson,  23  Pa.  178;  Bokee 
V.  Walker,  14  Pa.  139;  Duflf  r.  Williams,  85  Pa. 
490;  Cox  V.  Highley,  100  Pa.  352;  Iron  Works 
9.  ]E^rber,  106  Pa.  125;  Kern  v.  Simpson,  126 
Pa.  42;  Griswold  v,  Gebbie,  126  Pa.  353.  The 
subject  has  been  so  fully  considered  in  some  of 
the  later  decisions  that  its  further  discussion  is 
unnecessary. 

The  offer  of  letters  containing  the  signature  of 
George  W.  Eaton  should  been  admitted.  The 
defendant  testified  that  he  had  seen  Mr.  Eaton 
write,  and  was  familiar  with  his  signature,  and 
that  his  statement  to  the  cashier  was  based  upon 
his  belief  founded  upon  this  knowledge.  The 
resemblance  of  the  admittedly  genuine  writing 
to  the  forgery  on  the  check  went  directly  to  the 
question  of  his  good  faith. 

The  first,  third,  fourth  and  fifth  assignments 
of  error  are  sustained  and  the  judgment  is  re 
veised  with  a  venire  facias  de  novo. 

w.  c.  s. 


Oct.  '94,  12.  October  17,  1894. 

Lithgow  V.  Supreme  Tent  of  the  Knights 
of  the  Maccabees  of  the  World. 

Beneficial  associations  ^Insurance — Act  of  May 
II,  1881 — Evidence, 

A  certificate  of  membership  in  a  beneficial  association 
is  not  an  insurance  policy  within  the  meaning  of  the  Act 
of  May  II,  1 88 1,  and  it  is  not  requisite  that  the  by  laws 
be  contained  in  or  attached  to  the  certificate. 

Dickinson  v,  A.  O.  U.  W.,  159  Pa.  258,  followed. 

Appeal  of  The. Supreme  Tent  of  the  Knights 
of  the  Maccabees  of  the  World,  defendant,  from 
the  judgment  of  the  Common  Pleas  of  Washing- 
ton County,  in  an  action  by  Annie  M.  Lithgow, 
upon  a  certificate  given  by  the  defendant  upon 
the  life  of  her  husband. 

On  the  trial  of  this  case  before  McClung,  J., 
the  following  facts  appeared :  — 

The  defendant  was  a  mutual  benefit  associa- 
tion, organized  under  the  laws  of  the  State  of 
Michigan,  and  had  established  throughout*  the 
United  States  local  organizations,  known  as 
great  camps  and  subordinate  tents  or  lodges, 
through  the  medium  of  which  it  operated  in  se- 
curing members,  collecting  assessments,  and 
transacting  business  with  its  members.  All  of 
these  great  camps  and  subordinate  tents  or  lodges 
were  governed  by  the  laws,  rules  and  regulations 
adopted  by  the  supreme  tent  of  the  order,  which 
possessed  original  and  exclusive  jurisdiction,  and 
was  the  supreme  tribunal  as  to  all  matters  em- 
anating from  subordinate  tents,  and  as  to  all 
death  claims,  or  any  other  claim  which  a  mem- 
ber, or  the  beneficiary  of  a  member,  had  against 
it.  The  object  of  the  association,  as  set  forth  in 
its  constitution  and  by-laws,  was  "to  provide 
for  endowments,  sick  benefits,  funeral  and  acci- 
dent disability  benefits  to  its  members  between 
certain  ages;  to  give  all  moral  and  material  aid 
in  its  power  to  its  members  and  those  dependent 
upon  them ;  to  educate  its  members  socially, 
morally  and  intellectually ;  to  create  a  fund  for 
the  relief  of  sick  and  distressed  members,  and 
to  care  for  the  living  and  bury  the  dead ;  to  es- 
tablish a  benefit  fund  or  funds  from  which,  on 
satisfactory  evidence  of  the  death  of  an  endow- 
ment member  of  the  order,  who  has  complied 
with  all  its  lawful  requirements,  a  sum  not  ex- 
ceeding three  thousand  dollars  shall  be  paid  to 
the  beneficiary  of  such  member,  as  he  shall  direct, 
and  the  laws  of  the  order  shall  provide."  About 
July  II,  1 89 1,  George  W.  Lithgow,  husband  of 
the  plaintiff,  became  a  member  of  this  order, 
but  his  certificate  of  membership  was  not  re- 
ceived and  countersigned  until  August  17,  189I1 
and  was  never  delivered  to  him,  for  the  reason 
that  on  the  morning  of  July  3  ad,  eleven  days 
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after  his  entrance  as  a  member  into  the  defend 
ant  order,  he  was  found  alongside  the  public 
road  with  a  pistol  shot  wound  in  his  head,  from 
which  he  died  four  days  afterwards.  A  certifi- 
cate was  subsequently  obtained  by  his  widow, 
by  whom  all  the  proofs  of  the  death  of  her  hus- 
band were  submitted,  in  the  manner  pointed  out 
by  the  by-laws  of  the  association,  to  the  board 
of  trustees  of  the  defendant  company  ',  the  de 
cision  was  '<  that  said  death  claim  is  not  on  the 
face  a  valid  one,"  and  the  plaintiff  was  notified 
that  she  would  have  the  opportunity  to  appear 
before  the  board  within  sixty  days  and  present 
such  evidence  as  she  might  have  to  establish  the 
justness  of  her  claim.  This  she  declined  to  do, 
and  action  was  subsequently  brought. 

The  defendant  offered  in  evidence  its  by-laws, 
containing  a  provision  requiring  the  submission 
of  claims  to  the  decision  of  the  board  of  trus- 
tees, and  providing  that  no  benefit  should  be 
payable  when  the  death  was  the  result  of  suicide 
within  two  years  after  admission.  These  ofifers 
were  objected  to,  for  the  reason  that  the  by-laws 
wero  not  endorsed  on  or  attached  to  the  certi- 
cate  of  membership,  and  were  therefore  incom- 
petent  under  the  Act  of  May  ii,  1881.  This 
objection  the  Court  sustained.  (First  assign 
ment  of  error.) 

The  defendant  submitted,  infer  aHa,  the  fol- 
lowing points : — 

1.  One  who  becomes  a  member  of  an  organ- 
ization, such  as  the  Knights, of  the  Maccabees,  is 
chargeable  with  knowledge  of  its  laws  and  rules, 
and  is  bound  by  them,vand  cannot  refuse  obedi- 
ance  to  them  unless  they  are  illegal  or  require 
the  performance  of  acts  which  the  law  forbids. 
Answer.  This  is  correct  as  an  abstract  principle, 
but  will  not,  in  the  face  of  the  Act  of  May  11, 
1881,  make  unattached  or  unendorsed  by-laws  a 
part  of  the  policy ;  and  for  the  purposes  of  the 
present  case  the  point  is  refused.  (Eighth  as- 
signment of  error.)  , 

2.  That  under  the  terms  of  the  endowment 
certificate,  upon  which  this  suit  is  brought,  the 
**  provisions  of  law  "  printed  on  the  back  of  the 
said  endowment  certificate  are  a  part  of  the 
plaintiffs  contract,  and  under  the  provisions  of 
the  fourth  paragraph  thereof,  the  power  to  pass 
upon  the  validity  of  all  death  claims  is  vested  in 
the  board  of  trustees  of  the  said  defendant  asso- 
ciation, subject  to  appeal  to  the  supreme  tent,  as 
therein  provided,  and  the  jurisdiction  of  these 
officers,  or  this  tribunal,  is  conclusive,  and  no 
suit  at  law  or  equity  can  be  maintained  in  this 
case,  and  the  verdict  of  the  jury  must  be  for  the 
defendant.  Answer,  This  is  refused  pro  forma, 
and  reserved,  as  I  have  explained  to  you ;  you 
will  treat  it  as  refused  absolutely ;  that  is  a  ques- 
tion for  the  Court  to  determine,  and  this  is  a 
question  which  is  reserved  in  the  form  of  verdict 


that  I  send  out  with  you.  (Ninth  assignment  of 
error.) 

Verdict  for  plaintiff;  the  Court  subsequently 
discharged  a  rule  for  judgment  non  obstante 
veredicto,  and  entered  judgment  for  plaintiff. 
The  defendant  took  this  appeal,  and  filed  as- 
signments of  error,  inter  alia,  as  above  in- 
dicated. 

/.  fV.  Donnan,  (with  him  A,  Donnan  and 
James  Q.  McGiffin),  for  appellant. 

If  the  defendant  in  this  case  is  to  be  classed 
with  life  insurance  companies,  then  this  act 
would  exclude  all  reference  to  the  by-laws,  ex- 
cept such  as  are  printed  upon  the  back  of  the 
policy. 

Pickett  V.  Ins.  Co.,  144  Pa.  79. 

Hebb  z'.  Kittanning  Ins.  Co.,  138  Id.  174. 

Norristown  Title  Co.  v,  Hancock  Ins.  C6.,  132  Id. 

385. 

But  that  it  cannot  be  so  classed  is  appareot 
upon  an  examination  of  its  constitution  and  by- 
laws. It  has  no  capital  stock,  no  profits  to  be 
divided,  and  does  not  agree  to  pay  any  fixed 
sum  to  the  insured,  but  is  only  the  agent  of  tiiie 
members  of  the  different  lodges  for  the  collec- 
tion of  assessments  which  the  members  agree  to 
pay  upon  the  death  of  any  fellow  members. 
The  obligation  of  the  company  is  to  pay  over  the 
proceeds  of  one  assessment  on  the  membership 
of  the  order,  and  the  beneficiary's  right  to  re- 
ceive the  proceeds  of  such  assessment  is  subject 
to  a  compliance,  on  the  part  of  the  insuredi  with 
the  laws,  rules  and  regulations  of  the  order 
governing  members  and  their  beneficiaries 
"  which  are  now  in  force  or  may  hereafter  be 
adopted  by  the  supreme  tent,  or  the  subordinate 
tent  to  which  he  belongs."  This  stipulation  is  a 
part  of  the  contract  entered  into  between  the 
company  and  the  insured,  and  recognizes  the 
right  of  the  association  to  change  its  by-laws 
from  time  to  time,  and  agrees  that  such  changes 
shall  be  binding  upon  the  beneficiary.  Six:h 
provisions  have  been  held  binding  upon  all  the 
members  of  associations,  whether  admitted  sub- 
sequently or  prior  to  the  adoption  of  such  by- 
laws. 

MacDowell  v,  Ackley,  93  Pki.  277. 

Since  the  entry  of  judgment  in  this  case,  this 
Court  has  decided,  in  Dickinson  v.  Ancient  Or- 
der of  United  Workmen,  159  Pa.  258,  that  a 
certificate  of  membership  of  a  beneficial  asso- 
ciation is  not  a  contract  of  insurance  within  the 
meaning  of  the  Act  of  May  11,  1881,  P.  L.  20. 

The  by-laws  of  the  defendant  association, 
whether  endorsed  on  or  attached  to  the  certifi- 
cate of  membership  or  not,  form  a  part  of  the 
contract  with  the  insured,  and  are  binding  00 
its  members. 

Bacon  on  Ben.  Soc.,  sees.  69,  79,  81. 
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Morawetx  on  Corp.,  sec.  491. 

16  Eng.  and  Am.  Enc.  41. 

Sperry's  Appeal,  116  Pa.  391. 

Elwell  V,  Chamberlin,  31  N.  Y.  619. 

Baker  v.  Union  Mat.  Ins.  Co.,  43  Id.  287. 

Story  on  Agency,  sec.  419. 

Riddle  v»  Hall,  99  Fk.  122. 

Penna.  Gas  Co.  v.  Cook,  123  Id.  170. 

/.  A.  Langfitt^  (/.  F.  McFariand miWi  him), 
for  appellee. 

Defendant's  argument  avoids  the  point  at  is- 
sue by  assuming  that  defendant  is  not  an  insur- 
ance company,  and  then  arguing  that  its  by-laws 
should  have  been  admitted  for  the  purpose  of 
proving  that  it  was  not  an  insurance  company. 
Such  an  assumption  has  no  evidence  to  support 
it.  The  burden  is  upon  the  defendant  to  show 
that  it  is  not  an  insurance  company ;  that  it  had 
DO  capital  stock ;  that  its  btfeiness  was  not  car- 
ried on  for  profit ;  that  the  benefits,  by  the  rule 
of  the  organization,  "  are  payable  to  their  own 
unfortunates,  not  as  an  indemnity  or  security 
against  loss,  but  as  a  protective  relief  in  case  of 
sickness  or  injury,  or  to  provide  the  means  of  a 
decent  burial  in  the  event  of  death,"  and  that 
their  contract  *<  altogether  excludes  the  idea  of 
insurance,  or  of  indemnity,  or  of  security 
against  loss." 

Commonwealth  v.  Beneficial  Association,  137  Pa. 
420,  quoted  approvingly  in  Dickinson  v  A.  O.  U. 
W.,  159  Id.  263. 

This  much  the  defendant  must  show  before 
it  can  claim  that  the  Act  of  May  11,  1881, 
does  not  apply  to  it.  This  it  did  not  show. 
The  peculiar  name  of  the  defendant,  and  the 
fzcX  that  it  has  subordinate  tents  or  lodges  do 
not  prove  its  purposes. 

January  7,  1895.  Fell,  J.  Two  questions 
arose  at  the  trial :  first,  whether  the  certificate 
of  membership  of  the  deceased  was  an  insurance 
policy  within  the  meaning  of  the  Act  of  May  1 1, 
1 88 1,  in  which  case  no  defence  based  on  the  by- 
laws could  be  made,  as  they  were  not  contained 
in  or  attached  to  the  certificate ;  and,  second, 
whether  the  provision  of  the  by-laws  making  the 
defendant  the  final  arbiter  of  the  right  of  the 
beneficiary  to  recover,  was  illegal  as  ousting  the 
jurisdiction  of  the  courts.  The  second  question 
was  reserved,  but  it  appears  by  the  opinion  filed 
that  it  was  left  undecided;  and  judgment  was 
entered  on  the  verdict  without  disposing  of  it,  for 
the  reason  given  that  the  by-laws  having  been 
excluded,  all  defences  based  thereon  fell. 

The  learned  Judge  of  the  Common  Pleas  did 
not  consider  the  question  involved,  as  ruled  by 
the  decision  in  Commonwealth  v.  Equitable  Ben- 
efidal  Association,  137  Pa.  412.  The  latter  case 
arose  under  a  different  Act  of  Assembly,  that  of 
April  29,  1874;  but  the  question  was  whether 


the  defendant  was  an  insurance  company  or  a 
beneficial  association,  and  the  distinctlonso  clear- 
ly pointed  out  in  the  opinion  by  Clark,  J.,  be- 
tween these  two  classes  of  organizations  has  since 
been  approved  and  followed  in  the  case  of  Dick- 
inson V,  A.  O.  U.  W.,  159  Pa.  258,  in  which  the 
opinion  of  the  Court  was  delivered  by  the  pres- 
ent Chief  Justice.  That  case  arose  under  the 
Act  of  May  11,  1881,  and  presented  the  identi- 
cal question  now  under  consideration,  and  this 
case  is  distinctly  ruled  by  it.  It  is  due  the  learned 
trial  Judge  to  say  that  the  opinion  in  that  case 
was  not  filed  at  the  time  of  his  decision  of  this. 

The  assignments  of  error  touching  the  refusal 
of  the  Court  to  admit  the  by-laws  in  evidence  are 
sustained.  As  the  questions  raised  by  the  other 
assignments  were  not  passed  upon  in  the  Common 
Pleas,  we  express  no  opinion  concerning  them. 

The  judgment  is  reversed  and  a  venire  de  novo 
awarded.  w.  c.  s. 


Jan.  '94, 503. 


May  16, 1894. 


Grieve's  Estate. 


Husband  and  wife —  Widow's  exemption — Sev- 
erance of  conjugal  relation^  effect  on — Separ- 
ation  for  no  fault  of  the  wife  not  a  bar  to  the 
claim. 

Where  a  husband  has  deserted  his  wife,  and  the  conju- 

SI  separation  does  not  arise  firom  any  fault  of  hers,  Uie 
nily  relation  still  exists,  and  his  domicile  is  hers,  so  as 
to  entitle  her  to  claim  a  widow's  exemption. 

While  a  wife  living  in  a  foreign  country,  who  has  never 
formed  part  of  her  husband's  family  here,  is  not  generally 
entitled  to  the  exemption,  this  rule  is  not  applicable 
where  the  separation  has  been  brought  about  bv  tne  hus- 
band's causeless  and  wilful  desertion  of  his  wile. 

Spier*s  Appeal,  26  Pa.  233,  distinguished. 

Appeal  of  Henry  Martin,  from  the  decree  of 
the  Orphans'  Court  of  Lancaster  County,  dis- 
missing exceptions  to  the  appraisement  of  prop- 
erty to  the  value  of  ^300  to  Mary  Grieve,  widow 
of  Archy  M.  Grieve,  deceased. 

The  facts  of  this  case  were  as  foUows :  Archy 
M.  Grieve,  the  decedent,  was  married  on  De- 
cember 25,  1876,  at  Pine  Grove,  in  the  Do- 
minion of  Canada,  to  Mary  Smith.  Archy  M. 
Grieve  and  Mary  Grieve  lived  and  cohabited 
together  in  that  place  for  five  years,  during 
which  time  three  children  were  bom  to  them. 
About  1881  or  1882  Grieve  deserted  his  wife, 
and  some  time  afterwards,  during  which  period 
she  knew  nothing  of  his  whereabouts,  he  wrote 
to  her,  asking  her  to  meet  him  in  the  Province 
of  Ontario.  This  she  did,  the  result  being  that 
they  were  reconciled  and  continued  to  live  to- 
gether for  some  time.  About  October,  1884,  he 
again  left  her  and  went  to  the  United  States, 
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with  the  understanding  on  the  part  of  his  wife 
that  he  would  make  a  home  for  her  there,  and 
send  for  her,  while  she  should  remain  in  Canada 
until  he  did  so.  He  did  not,  however,  provide 
a  home  for  her  in  the  United  States,  or  else- 
where, nor  did  he  come  or  send  for  her,  in  con- 
sequence of  which  she  was  obliged  to  work  for 
the  support  of  herself  and  family.  He  occa- 
sionally wrote  to  her  until  November  i,  1888, 
after  which  time  she  heard  nothing  from  him ; 
but  his  letters  gave  no  information  as  to  his 
whereabouts,  for  they  were  never  mailed  from 
the  places  at  which  they  appeared  to  have  been 
written.  In  1889  Grieve,  who  was  living  in 
'  Lancaster,  Pennsylvania,  married  Hannah  A. 
Miller,  in  Philadelphia,  and  continued  to  live 
with  her  as  man  and  wife,  imtil  his  death  on  the 
23d  day  of  August,  1893.  Grieve  died  insol- 
vent, and  Henry  Martin,  one  of  his  creditors, 
was  duly  appointed  his  administrator.  Both 
Mary  Grieve  and  Hannah  A.  Grieve,  each 
claiming  to  be  his  widow,  requested  the  admin- 
istrator to  have  appraised  and  set  apart  for  her, 
as  such  widow,  property  to  the  value  of  I300, 
which  she  elected  to  have  and  retain  out  of  the 
real  and  personal  estate  of  the  decedent.  The 
administrator  accordingly  had  appraisements 
made  in  compliance  with  each  request,  which 
appraisements  were  both  filed,  and  presented  to 
the  Orphans'  Court  of  Lancaster  County  for 
confirmation.  Both  appraisements  were  ex- 
cepted to,  and  the  Court  sustained  the  excep- 
tions to  the  appraisement  filed  on  behalf  of 
Hannah  A.  Grieve,  and  confirmed  the  appraise- 
ment in  favor  of  Mary  Grieve.  Whereupon 
Henry  Martin,  as  a  creditor  of  the  estate,  took 
this  appeal,  assigning  for  error,  the  action  of  the 
Court  in  awarding  to  Mary  Grieve  the  exemption 
which  she  claimed,  on  the  ground  that  she  was  an 
alien,  and  not  a  resident  of  Pennsylvania  at  the 
time  of  the  decedent's  death,  and  had  never 
formed  a  part  of  his  family  here,  or  in  the 
United  States. 

y.  B,  Holahan  (with  him  Martin  &*  Alexan- 
der)^ for  appellants. 

Neither  the  intention  nor  the  language  of  the 
Act  of  April  14,  1 85 1,  applies  to  the  case  of  a 
wife  who  has  lived  in  a  foreign  country  for 
years,  separate  from  her  husband,  and  who  has 
never  formed  part  of  his  family  here. 

Spier's  Appeal,  26  Pa.  233. 
Groves's  Estate,  5  C.  C.  R.  498. 
Coates*  Estate,  6  Weekly  Notes,  367, 

A  non-resident  is  not  entitled  to  the  benefit  of 
the  exemption. 

Yelverton  v.  Barton,  26  Pa.  351. 
Co)lom*s  Appeal,  2  Pennypacker,  130. 
McCarthy's  Appeal,  68  Pa.  219. 

W.  U,  Hensel^J.  Hay  Brown  with  him), 
for  appellee. 


The  appellee  was  not  an  alien.  The  sepaii- 
tion  was  not  due  to  any  fault  of  hers,  and  his 
residence  in  Pennsylvania  drew  her  to  that  State, 
and  his  domicile  was  hers.  It  is  not  the  law  thit 
the  wife  of  a  citizen  of  Pennsylvania  must  be 
naturalized  in  order  to  get  the  benefit  of  the 
widow's  exemption. 

Wright's  Estate,  5  C.  C.  R.  228. 
Moore's  Appeal,  3  Pennypacker,  1 10. 
Spence's  Estate,  $  C.  C.  R.  494. 
Terry*s  Appeal,  55  Pa.  344. 
Simpson's  Estate,  22  Wbkklt  Notes,  172. 

In  the  cases  in  which  the  exemption  was  re- 
fused, it  was  always  because  the  wife  had  by  her 
own  fault,  misconduct  or  voluntary  act,  relin- 
quished the  family  relation. 

Spier's  Appeal,  26  Pa.  233. 
Dillinger's  Appeal,  35  Id.  357. 
Odiome  s  Appeal,  54  Id.  175. 
Hettrick  V.  Hettrick,  55  Id.  290. 
Platt*s  Appeal,  80  Id.  501. 
Coates  Estate,  6  Weekly  Notes,  367. 
Burkett's  Estate,  $  C.  C.  R.  502. 

January  7,  1895.  McCollum,  J.  Hcnrf 
Martin,  the  appellant,  is  a  creditor  and  the  ad- 
ministrator of  the  estate  of  Archy  M.  Grieve, 
deceased,  and  Mary  Grieve,  the  appellee,  is  the 
widow  of  the  decedent,  and  as  such  claimed  and 
was  awarded  in  the  Court  below  the  exemption 
allowed  by  the  5  th  section  of  the  Act  of  April 
14,  1851,  P.  L.  613. 

The  decedent  and  the  appellee  were  lawfiilly 
married  at  Pine  Grove,  in  the  Province  of  On- 
tario, Canada,  on  the  25th  of  December,  1876, 
and  lived  together  there  five  or  six  years,  duriaj 
which  time  three  children  were  bom  to  them. 
In  1 88 1  or  1882  he  abandoned  his  wife  and 
children  and  went  they  knew  not  where.  After 
an  absence  of  two  or  three  years  he  wrote  to 
his  wife  requesting  her  to  meet  him  in  Hamilton 
in  the  Province  of  Ontario.  She  complied  with 
his  request,  and  the  result  of  their  meeting  wis 
that  they  became  reconciled  to  each  other,  and 
about  the  first  of  October,  1884,  he  left  "for  the 
States"  with  the  understanding  between  them 
that  he  should  make  a  home  for  them  there  and 
that  she  should  remain  in  Canada  until  he  came 
or  sent  for  her.  He  occasionally  wrote  to  her 
until  November  i,  1888,  after  which  time  she 
heard  nothing  from  him.  His  letters  furnished 
no  satisfactory  clue  to  his  whereabouts.  As  they 
were  never  mailed  at  the  places  in  which  they 
appeared  to  have  been  written,  they  indicated 
that  he  was  without  a  residence,  or  if  he  had 
one  that  he  meant  to  conceal  it  from  her.  It 
now  appears  that  in  1888  he  settled  in  Lancas- 
ter, Pa.,  and  that  in  1889  he  married  another 
woman,  who  lived  with  him  there  until  the  tjd 
of  August,  1893,  when  he  died.  As  the  appel- 
lee was  never  divorced  from  him,  nor  be  from 
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her,  the  second  marriage  was  void,  and    her 
rights  in  his  estate  were  not  affected  by  it.      All 
the  evidence  points  to  the  conclusion  that  the 
appellee  was  a  devoted  wife  and  mother,  and  that 
she  bravely  bore  the  burdens  which  her  hus- 
band's malicious  and  inexcusable  desertion  of  his 
family  imposed.      To  maintain  herself  and  her 
children  she  taught  school,  gave  music  lessons 
and  finally  became  a  trained  nurse.     At  the  time 
of  his  death  she,  with  two  of  her  children,  was 
in  Buffalo,  N.  Y.,  where  she  had  been  for  the 
most  of  the  time  for  three  or  four  years  previous 
thereto.     After  she  came  to  Buffalo  she  was  em- 
ployed in  Potter  County,  Pa.,  about  two  months. 
There  was  no  time  after  his  departure  in  1884 
that  she  would  not  have  gladly  welcomed  a  re- 
demption of  his  promise  and  rejoiced  in  a  re- 
united family.      It  was  no  fault  of  hers  that  she 
was  not  a  member  of  his  household  at  his  death. 
It  was  his  illegal  acts  and  bad  faith  that  excluded 
her  from  it.   In  contemplation  of  law  the  family 
relation  still  existed  and  his  domicile  was  hers. 
Why,  then,  should  she  be  denied  the  exemption 
which  the  law  allows  to  his  widow?      Surely  a 
refusal  of  her  claim  for  it  must  have  something 
more  to  rest  upon  than  his  repudiation  of  his 
marital  vows  and  duties.     The  only  case  which 
seems  to  lend  some  support  to  the  appellant's  con- 
tention is  Spier's  Appeal,  26  Pa.  233.     In  that 
case  the  wife  lived  in  a  foreign  country  and 
never  formed  a  part  of  her  husband's  family 
here.    There  is  nothing  in  the  report  of  the  case 
explanatory  of  their   apparent  separation,  nor 
anything  which  suggests  that  he  deserted  her.  All 
that  appeared  was  the  bare  fact  that  she  did  not 
come  to  this  country  with  him  or  while  he  livedo 
although  his  home  was  here  for  nearly  five  years 
before  his  death,     llie  case  cannot  thereTore  be 
regarded  as  an  authority  for  the  proposition  that 
a  husband's  causeless  and  wilful  desertion  of  his 
wife  constitutes  a  bar  to  her  claim  for  the  ex 
emption  provided  by  the  Act  of  185 1.     In  the 
subsequent  cases  in  which  the  claim  was  disal- 
lowed on  the  ground .  of  a  severance  of  the 
family  relation,  the  separation  was  the  voluntary 
act  of  the  wife,  the  result  of  her  misconduct,  or 
founded  upon  an  agreement  for  alimony,  and  a 
release  of  all  claims  upon  her  husband's  estate. 

A  careful  consideration  of  the  decisions  bear- 
ing upon  the  question  before  us  has  convinced 
us  that  the  learned  Court  below  reached  a  cor- 
rect conclusion  in  this  case. 

Decree  affirmed  and  appeal  dismissed  at  the 
costs  of  the  appellant.  s.  h.  t. 


Oct,,  '94,  279.  October  3,  1894. 

In  re  Voluntary  Assignment  of  Braden. 

J7i\  /a. — Z^ — Sheriff* s  return — Assignee  for 
benefit  of  creditors — Constitutional  law — 
National  bank  stock. 

The  mere  fact  that  a  sheriff  has  lost  a  paper  containing 
a  list  of  stocks  upon  which  he  has  levied,  which  paper  it 
was  intended  should  be  made  part  of  the  return  to  a  writ 
of  fi.  fa.,  does  not  destroy  the  effect  of  the  levy  as  between 
the  execution  plaintiff  and  an  assignee  for  the  benefit  of 
creditors  of  the  defendant,  to  whom  the  assignment  was 
delivered  after  the  fi.  fa.  had  come  to  the  hands  of  the 
sheriff. 

National  bank  stock  is  subject  to  levy  under  a  writ  of 
fi.  fa. 

Appeal  of  Isaac  K.  Wood,  assignee  for  the 
benefit  of  creditors  of  D.  W.  Braden,  from  the 
decree  oC  the  Common  Pleas  of  Greene 
County. 

The  facts  of  this  case  sufficiently  appear  in  the 
opinion  of  the  Supreme  Court,  infra, 

R.  F,  Downey^  {F,  W,  Downey  with  him), 
for  appellant. 

The  lien  of  an  execution  expires  unless  a  levy 
is  made  before  the  return  day. 

Com*th  V,  Contner,  18  Pa.  446. 

The  testimony  here  does  not  show  an  actual 
levy,  the  list  of  stocks  given  by  Mr.  Axtell  to 
the  sheriff  does  not  constitute  a  levy. 

McClelland  v.  Slingluff,  7  W.  &  S.  134. 
Hendersons.  Henderson,  133  Pa.  399. 

A  levy  is  a  seizure,  there  must  be  some  pos- 
sessory act  to  constitute  a  levy  or  it  must  be  as- 
serted by  word  of  mouth. 

Duncan's  Appeal,  37  Fa,  502. 

To  constitute  a  levy  on  stock  of  a  corporation 
the  sheriff  must  go  to  the  proper  office  of  the 
corporation  as  well  as  to  the  defendant  himself 
and  notify  him  of  the  levy. 

Princeton  Bank  v,  Crozer,  22  N.  J.  L.  383. 

The  sheriff's  return  can  not  be  aided  by  pa- 
rol. 

Heinbaugh  v,  Powell,  13  Pa.  C.  C.  360. 
Henderson  v,  Henderson,  133  Pa.  399. 
Diller  v.  Roberts,  13  S.  &  R.  60. 
Sawyer  v.  Curtis,  2  Ash.  127. 
Kintzing  v,  McEIrath,  5  Pa.  467. 
Barnes  v.  Billington,  I  W.  C.  C.  R.  38. 
Menu  V,  Hamman,  5  Whar.  150. 

The  stock  in  the  national  bank  was  not  sub* 
ject  to  seizure  upon  fi.  fa.  At  common  law 
shares  of  stock  were  not  subject  to  either  attach- 
ment or  execution,  and  the  right  to  so  take  them 
here  depends  on  the  Act  of  March  29,  1819,  § 
2,  but  such  Act  cannot  apply  to  national  banks, 
which  are  creatures  of  the  national  Legislature 
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and  over  which  the  State  Legislatures  have  no 
power,  except  as  authorized  by  Act  of  Congress; 
even  the  right  to  tax  national  bank  shares  de- 
pends upon  an  Act  of  Congress. 

U.  S.  Rev.  Stal.,  sec.  5219. 

McCuUoch  V.  Maryland,  4  Wheat.  316. 

Osborne  v.  Bank  of  U  S..  9  Id.  738. 

Nat.  Bank  v.  Com  th,  9  Wall.  353. 

Markoe  v,  Hartranft,  6  Am.  Law  Reg  N.  S.  487. 

Pittsburgh  v.  First  Nat.  Bank,  55  Pa.  51.  * 

There  is  no  Act  of  Congress  authorizing  a 
levy  upon  national  bank  shares. 

/.  W,  Ray,  {ff.  B.  Axf^U  vrith  him),  for  ap- 
pellee. 

The  Act  of  1819  applies  to  national  bank 
stock,  such  is  declared  by  Act  of  Congress  to  be 
personal  property. 

U.  S.  Rev.  Stat  5139. 

The  evidence  shows  that  the  stock  was  levied 
upon. 

January  7,  1895.  Dean,  J.  On  November 
27,  1889,  Daniel  W.  Braden  made  a  general  as- 
signment for  benefit  of  creditors  of  all  his  estate 
to  Isaac  K.  Wood.  The  deed  was  recorded  the 
same  day.  On  the  same  day,  Jane  Howden 
entered  a  judgment  against  Braden  for  17,39 7.- 
61,  and  immediately  issued  execution  thereon ; 
the  writ  came  into  the  sheriff's  hands  at  11.30 
A.  M.,  as  shown  by  the  endorsement;  the  deed 
of  assignment  was  delivered  to  the  assignee  at 
1.50  P.  M.  When  the  execution  came  into  the 
sheriffs  hands,  Braden  was  the  owner  of  3 
shares  of  Masonic  Building  Association  stock,  of 
the  par  value  of  |io  per  share;  20  shares  of 
Telephone  Co.  stock ;  3  shares  of  capital  stock 
of  Farmers*  and  Drovers'  National  Bank  of  Way- 
nesburg.  Pa.,  (new  series),  par  value  I50  per 
s^rc  f  35  shares  of  the  same  bank  of  the  par 
value  of  1 25  per  share ;  also  a  lot  of  hogs  and 
other  personal  property  on  several  farms  owned 
by  him. 

By  virtue  of  his  writ,  the  sheriff,  on  the  6th 
and  9th  of  December  following,  levied  on  the 
personal  property  on  the  farms,  and  sold  it,  and 
paid  the  money  into  Court;  he  then  advertised 
the  bank  and  other  stocks  for  sale,  the  day  of 
the  sale  being  January  11,  1890.  Before  the 
sale.  Wood,  the  assignee,  presented  his  petition 
to  the  President  Judge,  averring  that  Jane  How- 
den, plaintiff,  had  no  lien  on  said  stocks  by  vir- 
tue  of  the  execution,  and  that  the  title  to  the 
stocks  was  in  him  by  reason  of  the  assignment, 
and  that  because  of  the  disputed  title  they  would 
not  sell  tor  their  value.  Thereupon,  all  parties 
consenting,  an  order  was  made  staying  the  exe- 
cution, and  directing  the  assignee  to  make  sale 
of  the  stocks  and  hold  the  proceeds  until  the 
rights  of  the  several  claimants  were  determined. 


Accordingly,  the  assignee  sold  the  stocks  for  tbc 
sum  of  11,572.75,  and  held  the  fund  for  distri- 
bution. The  Court  then  appointed  J.  P.  Tea- 
garden,  Esq.,  auditor,  to  take  testimony  and 
ascertain  liens  against  the  property  which  pro- 
duced the  fund.  On  the  hearing  before  the 
auditor,  he  found  as  facts :  i .  No  memoran- 
dum of  a  levy  upon  these  stocks  was  made  upon 
the  writ  by  the  sheriff.  2.  In  his  return  to  the 
writ,  he  does  not  state  he  had  levied  upon  them. 
3.  He  did  not  have  the  physical  possession  of 
the  stocks  at  any  time  after  the  writ  came  into 
his  hands.  4.  He  did  advertise  them  for  sale, 
as  if  levied  upon,  on  January  11,  1890.  5. 
That  Mr.  Axtell,  attorney  for  the  execution 
creditor,  about  December  20,  handed  to  the 
sheriff  a  list  of  the  stocks,  which  the  sheriff  ex- 
hibited to  Braden,  the  debtor,  who  pronounced 
it  correct. 

The  sheriff  testified,  that  when  Mr.  Axtell 
gave  him  the  list,  he  called  upon  Dr.  Braden,  who 
acknowledged  he  was  the  owner  of  the  stocks 
specified  in  it,  and  that  then,  he  made  a  levy  on 
these  stocks,  and  according  to  his  recollection, 
he  put  the  list  in  the  writ,  but  did  not  attach  or 
fasten  it.  He  can  give  no  reason  for  not  trans- 
ferring the  list  to,  or  transcribing  it  on  the  writ, 
as  part  of  the  levy,  except  that  he  forgot  to  do 
so ;  he  knows  he  intended  to  put  it  on. 

The  auditor  concludes,  that  the  evidence  is 
sufficient  to  establish  the  fact  of  a  levy  made  by 
the  sheriff  on  the  stocks  before  the  return  day  of 
the  writ.  He  therefore  finds,  that  the  writ  of 
the  execution  creditor  was  a  lien  upon  the  stocb, 
and  on  the  proceeds  of  the  sale  in  the  hands  of 
assignee,  and  directs  that  the  amount,  less  costs, 
shall  boipaid  over  by  the  assignee  to  her.  To 
this  report  exceptions  were  filed  by  the  assignee, 
which  were  overruled  by  the  Court,  and  the  ^^ 
port  confirmed  absolutely,  from  which  decree 
the  assignee  takes  this  appeal. 

Appellant's  ten  assignments  of  error  may  be 
condensed  into  one  without  eliminating  any- 
thing of  merit,  or  weakening  the  force  of  the 
argument.  Did  the  sheriff  make  a  legal  levy  on 
these  stocks  before  the  return  day  of  his  writ? 
If  he  did,  the  fund  goes  to  the  execution  credi- 
tor ;  if  he  did  not,  it  goes  to  the  assignee. 

As  has  already  been  noticed,  the  writ  came 
into  the  sheriff's  hands  at  11.30  a.  m.  of  27th  of 
November,  1889.  By  that  mere  fact,  it  became 
a  lien  upon  all  the  personal  property  of  the  debt- 
or until  the  return  day,  the  4th  of  January,  189a 
But  then,  unless  an  actual  levy  was  made  in  the 
interval,  the  life  of  the  writ  expired.  By  virtue 
of  it,  the  sheriff,  on  6th  of  December,  1889,  did 
levy  and  endorse  the  same,  of  certain  other  per- 
sonal property  upon  the  farms  of  Braden.  On 
the  9th  of  same  month,  he  endorsed  the  levy  of 
still  other  property.  All  of  thishe  sold  on  the  i8di, 
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19th  and  20th  of  December,  and  made  return 
thereof.  The  appellee  claims,  that  he  also  made 
a  levy  on  this  bank  and  other  stocks  about  the 
20th  of  December,  fourteen  days  before  the  re- 
turn day,  and  that  notice  of  the  sale  on  the  nth 
of  January,  1890,  was  published  some  day  of 
the  last  week  in  December,  1889.  The  fact  that 
the  sheriff  announced  in  December  he  would 
sell  these  stocks  has  no  further  significance 
than  that  it  is,  to  some  extent,  corroborative  of 
his  statement,  that  he  had  actually  levied  on  the 
stock  about  the  20th  of  December.  It  is  argued 
with  some  force,  that  it  is  improbable  he  would 
offer  for  sale  property  which  he  had  not  seized 
and  could  not  deliver.  Mr.  Axtell  gave  a  writ- 
ten list  of  the  stocks  with  their  par  value  to  the 
sheriff  to  be  levied  on,  who  then  went  to  Dr. 
Braden  and  inquired  if  it  was  correct ;  he  ac- 
knowledged he  owned  the  stocks  named  on  the 
list ;  the  sheriff  then  made  a  levy  on  the  stocks, 
and  put  the  list  in  the  writ.  The  deputy  sheriff 
testifies,  he  saw  this  list  of  stocks,  and  thinks  it 
stated  the  names  of  the  parties  and  number  of 
the  case,  headed  by  a  direction  from  Mr.  Axtell 
to  levy.  This  paper,  he  says,  was  kept  inside 
the  writ.  The  proper,  as  well  as  the  best  evi- 
dence of  a  levy,  is  the  endorsement  of  the  officer 
upon  his  writ.  Whatever  custody  he  may  then 
take  of  the  property,  in  the  interval  between 
seizure  and  sale,  is  not  important  to  the  credi- 
tor; the  officer's  responsibility  commences  from 
the  date  of  the  levy.  So  it  seems  to  us,  the 
fact,  that  from  the  date  of  the  alleged  seizure, 
the  stocks  were  left  in  possession  of  the  debtor, 
is  not  significant ;  the  other  personal  property, 
of  which  the  levy  was  endorsed,  continued  in 
the  possession  of  the  debtor  until  sale ;  the  levies 
having  been  made  from  lists  furnished  by  him. 
As  to  these  stocks,  he  acknowledged  he  owned 
them,  and  that  the  list  was  correct.  If  the  levy 
was  made,  the  sheriff,  at  his  own  risk,  could 
leave  them  in  custody  of  the  debtor.  No  par- 
ticular formality  was  legally  necessary  to  con- 
stitute a  levy.  The  sheriff  might  announce  his 
levy  on  the  stocks  in  the  list,  to  the  debtor,  and 
then  inclose  the  list  with  his  writ,  to  be  after- 
wards attached  to  or  more  securely  made  part  of 
it.  This  would  constitute  a  sufficient  levy  or 
seizure,  for  the  sheriff  thereby  became  answer- 
able for  the  stocks,  the  same  as  if  he  had  taken 
them  to  his  office. 

The  only  question  is,  was  there  an  actual 
levy?  There  is  no  endorsement  on  the  writ  as 
evidence  of  it.  The  list  has  been  lost,  but  its 
contents  are  substantially  proven  by  Mr.  Axtell 
and  the  deputy  sheriff,  as  well  as  by  the  sheriff. 
He  may  have  endorsed  upon  it  with  ink  or  pen- 
cil **levied"  before  placing  it  in  the  writ.  If  it 
were  now  produced  with  such  an  endorsement, 
with  the  writ,  that  would  be  sufficient  endorse- 


ment of  a  levy.  The  evidence  is  clear,  the 
sheriff  intended  to  make  a  levy  when  he  called 
upon  Dr.  Braden,  for  he  had  with  him  the  list  of 
the  stocks  furnished  by  the  creditor's  attorney 
with  instructions  to  levy.  As  to  whether  he 
actually  did  levy,  the  evidence  is  much  weaker. 
But  this  was  all  considered  by  the  auditor,  with 
the  witnesses  before  him,  and  he  has  found  as  a 
fact,  that  the  levy  on  these  stocks  was  made 
about  the  twentieth  of  December.  In  this,  there 
is  no  manifest  error.  If  actually  made,  the  loss 
of  the  paper  enumerating  and  describing  the 
stocks,  and  which  it  was  intended  should  be  at- 
tached to  and  made  part  of  the  return  to  the 
writ,  cannot  invalidate  the  lien  of  the  execution 
creditor. 

It  will  be  observed,  that  this  is  not  a  conten- 
tion between  two  execution  creditors,  in  which 
the  junior  creditor  claims  to  have  been  misled 
by  an  incomplete  record,  and  then  thus  misled, 
on  the  return  day  issued  his  writ,  and  levied 
upon  property  on  which  there  was  apparently  no 
prior  lien,  thus  incurring  costs  by  the  neglect  of 
an  officer.  It  is  simply  a  question  as  to  whether 
property,  on  which  the  execution  creditor,  with- 
out question,  had  a  lien  from  the  moment  the 
writ  came  to  the  sheriff,  lost  it  by  the  officer's 
failure  to  make  it  effective  by  endorsement  of 
levy  before  the  return  day.  It  is  not  necessary 
to  decide  what  would  be  the  effect  of  the  failure 
to  return  and  put  upon  the  record  a  levy  on  the 
older  writ,  before  the  return  day,  if  the  case 
were  between  two  writs.  The  misleading  re- 
cord in  no  way  misled  this  assignee;  therefore, 
we  do  not  pass  upon  this  question. 

The  cases  cited  by  appellant  are  not  applica- 
ble to  the  facts  of  this  one.  In  McClelland  v. 
Slingluff,  7  W.  &  S.  134,  the  paper  purporting 
to  be  a  levy,  was  never  inclosed  in  or  attached 
to  the  writ,  nor  did  the  sheriff  testify  he  had 
gone  to  the  debtor,  who  verified  its  correctness, 
and  that  he  then  made  a  levy.  In  Henderson 
V.  Henderson,  133  Pa.  399,  it  is  ruled  that  mere 
specific  written  instructions  to  the  sheriff  to  levy 
on  certain  property,  do  not  constitute  a  levy. 
It  would  have  been  held  otherwise,  if  the  sheriff, 
in  that  case,  as  in  this,  in  pursuance  of  the  in- 
structions, had  made  an  actual  levy,  and  then 
inclosed  the  list  with  his  writ. 

In  this  case,  there  is  no  attempt  to  contradict 
the  sheriff's  return,  it  is  sought  only  to  supply 
an  omission  occasioned  by  the  loss  of  an  im- 
portant part  of  the  paper  before  the  return  day. 
If  he  had  lost  the  writ  itself,  with  the  endorse- 
ment upon  it,  parol  proof  could  have  been  in- 
voked to  supply  them. 

The  argument  of  the  learned  counsel  for  ap- 
pellant, that  the  national  bank  stock  levied  upon 
is  not  subject  to  seizure  and  sale  under  State 
laws,  and  that  such  a  procedure  could  only  be 
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authorized  by  Act  of  Congress,  is  ingenious  but 
not  convincing.  Our  understanding  of  the 
Constitution  of  the  United  States,  is,  that  all 
powers  not  therein  granted  to  Congress,  are 
withheld.  We  do  not  find  anywhere  in  it,  a 
grant  of  authority  to  declare  exempt  from  levy 
and  sale  for  debts  contracted  under  State  laws, 
the  property  of  debtors,  except  in  bankruptcy 
proceedings  under  national  bankruptcy  laws. 

It  has  been  held,  that  the  national  Govern- 
ment has  power  to  charter  banks  as  a  necessary 
and  useful  instrument  in  its  fiscal  operations, 
and  to  that  end  may  exempt  the  shares  of  stocks 
and  issues  from  taxation.  But  Congress  has  not 
anywhere,  in  the  national  banking  law,  under- 
taken to  declare  that  investments  in  the  stock  of 
such  banks  shall  not  be  subject  to  seizure  for 
debt.  There  is  no  analogy  between  the  power 
to  regulate  and  promote,  by  congressional  en- 
actment, the  fiscal  operations  of  the  Government, 
by  taxation  or  exemption  from  it,  and  an  at- 
tempt to  protect  a  debtor's  property  from  seizure 
in  payment  of  his  debts.  So  we  are  of  the  opin- 
ion, that  the  Act  of  Assembly  of  1819,  which 
subjects  the  stock  of  any  individual  in  any  body 
corporate  to  levy  and  sale,  the  same  as  other 
goods  and  chattels,  authorized  this  levy. 

The  decree  is  affirmed,  and  the  appeal  is  dis- 
missed at  costs  of  appellant. 

H.    B. 


Oct  '94,  136.  October  9,  1894. 

Township  of  French  Creek,  for  use  of 
Pringle  v.  Moore. 

Settlement — Compromise — Finality  of — Estop- 
pel— Entry  on  justice^  s  docket  of  terms  of  settle- 
ment — Evidence. 

A.  brought  action  against  a  township  to  recover  for  ma- 
terial famished ;  both  parties  appeared  before  the  justice, 
the  township  being  represented  by  its  supervisors,  and  a 
settlement  was  arrived  at,  which  was  .reduced  to  writing 
by  the  justice,  and  after  being  read  to  and  by  the  parties 
and  assented  to,  was  entered  upon  his  docket  It  was  as 
follows :  <*  December  10,  1892,  parties  appear  and  settle 
by  defendants  giving  plaintiff  a  credit  in  full  of  all  road 
tax  assessed  against  the  plaintiff  for  each  and  every  year  to 
this  date,  including  the  tax  for  1892,  the  plaintiff  to  pay 
the  costs  taxed."  Subsequently,  the  township  brought 
action  against  A.  to  recover  road  taxes  on  tax  duplicates 
for  the  years  1890, 1891  and  1892.  The  township  endeav- 
ored to  avoid  the  effect  of  the  settlement  by  alleging  that 
nothing  was  taken  into  consideration  before  the  justice  but 
the  work  road  tax.  and  that  the  money  tax,  for  which  ac- 
tion was  brought,  was  not  then  considered : 

Held^  (a),  the  settlement  was  conclusive  against  the 
plaintiff's  claim,  whether  considered  as  a  judgment  or  as 
an  agreement;  (^),  that  it  was  not  open  to  Uie  plaintiff 
to  show  by  parol  its  understanding  of  the  agreement ; 
(^),  that  the  fact  that'  the  settlement  was  not  signed  by 


the  parties  did  not  affect  its  binding  force,  as  it  bad  beea 
formally  assented  to  by  them  before  the  justice. 

Appeal  of  Seth  L.  Moore,  defendant,  from  the 
judgment  of  the  Common  Pleas  of  Mercer  Coun- 
ty, in  favor  of  the  Township  of  French  Credt, 
for  the  use  of  William  C.  Pringle,  plaintiff,  in  an 
action  brought  to  recover  road  taxes. 

This  action  began  before  a  justice,  and  wai 
removed  to  the  Common  Pleas  by  appeal. 

The  facts  sufficiently  appear  in  the  head-note, 
supra^  and  in  the  opinion  of  the  Supreme  Court, 
infra. 

On  the  trial,  Mehard,  P.  J., admitted  evidence 
of  persons  present  at  the  justice's  office,  that  the 
only  taxes  there  considered  were  work  taxes  and 
not  money  taxes.  The  learned  Judge  refused 
points  of  the  defendant  to  the  following  effect : 
(i),  that  the  verdict  must  be  for  the  defendant; 
(2),  that  the  settlement  of  December  10,  1892, 
was  final,  and  the  tax  sued  for  in  the  present  ac- 
tion being  demandable  at  that  date,  and  Moore 
having  complied  with  the  settlement  by  the  pay- 
ment of  costs,  the  plaintiff  cannot  maintain  its 
action  ;  and  in  his  general  charge  submitted  to 
the  jury,  as  a  matter  of  fact,  '*  whether  the  de- 
fendant, Seth  L.  Moore,  and  the  supervisors  of 
French  Creek  township  had  a  settlement  embra- 
cing this  money  tax  for  which  Mr.  Pringle  seeks 
to  recover  in  this  case.'* 

Verdict  for  plaintiff  and  judgment  thereon. 

The  defendant  took  this  appeal,  and  assigned 
as  error,  the  refusal  of  his  points,  the  submission 
to  the  jury  of  the  effect  of  the  settlement,  and 
the  admission  of  parol  testimony  with  reference 
thereto. 

W,  H.  Cochran^  for  appellant. 

The  settlement  had  all  the  binding  effect  of  a 
judgment  of  record,  and  was  a  legal  termination 
of  the  action,  and  so  estops  ei^er  party  from 
recovering  anything  that  was  or  could  have  been 
included  in  it,  both  on  general  principles,  and  by 
the  Act  of  May  20,  1810,  §7.  Considered  as 
an  agreement  the  settlement  could  not  be  varied 
by  parol,  there  being  no  allegation  of  fraud  or 
mistake  in  drawing. 

Hagy  V.  Umberger,  10  S.  &  R.  34a. 
Wallace  v.  Baker,  i  Binn.  610. 

The  docket  was  the  best  evidence  to  show  the 
cause  of  action  before  the  justice,  and  it  cook! 
not  be  contradicted  or  varied  by  parol. 

Cofifinan  v.  Hampton,  2  W.  &  S.  387. 

S.  R.  Mason^  for  appellee. 

Conceding  that  the  docket  entry  amounted 
to  a  record,  it  was  yet  for  the  jury  to  determine 
what  was  adjudicated. 


Kaster  v.  Welsh,  157  Pa.  590. 
Chase  v.  Bank,  56  Id.  556. 
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January  7,  1895.     Dean,  J.     This  issue  in 
volves  but  little  law  and  less  money ;  the  judg 
roent  is  for  ^19. 12.     We  suppose  the  expense  of 
paper  books  and  counsel  fees,  on  each  side,  will 
foot  up  five  times  that  sum. 

The  defendant  was  a  resident  and  tax-payer  of 
the  township  for  some  years  prior  to  1892,  and 
had  furnished  lumber  and  other  material  to  the 
road  supervisors  for  repair  of  bridges  and  culverts, 
for  the  price  of  which  he  usually  received  credit 
on  his  road  taxes.      In  December,  1892,  Moore 
claimed  there  was  a  balance  due  him  from  the 
township  of  I14.50,  and  requested  settlement 
and  payment.     The  supervisors  refused,  and  he 
entered  suit  against  the  township  before  John 
Peters,  a  justice  of  the  peace.      On  the  day  of 
hearing,  December  10, 1892,  the  parties  appear- 
ed, the  township  by  the  road  supervisors,  and  the 
justice  makes  this  entry  on  his  docket :  "Parties 
appear  and  settle,  by  defendants  giving  plaintiff 
a  credit  in  full  of  all  road  tax  assessed  against  the 
plaintiff  for  each  and  every  year  to  this  date,  in- 
cluding the  tax  laid  for  1892,  the  plaintiff  to  pay 
the  costs  taxed.  Witnesses  all  agree  not  to  charge 
costs  in  case.  This  settles  all  matters  at  variance." 
This  entry  was  read  out  publicly  by  the  justice, 
in  the  hearing  of  all  parties,  and  both  of  the  su- 
pervisors read  it.     Then  Moore  paid  the  costs 
provided  in  the  settlement,  amounting  to  I1.05. 
Op  March  4,  1893,  the  township  brought  suit 
against  Moore  before  another  justice,  George  J. 
Patton.      In  this  suit  the  claim  was  for  taxes  on 
the  tax  duplicates  for  years  1890,  1891  and  1892, 
amounting  to  ^29.60.   At  the  hearing,  both  par- 
ties were  represented  by  counsel,  and  twelve  wit- 
nesses were  sworn.     The  plaintiff  averred  that 
thisdemand  had  not  been  included  in  and  formed 
no  part  of  the  settlement  before  Justice  Peters  in 
the  December  previous.     The  defendant  alleged 
that  it  was  settled  in  that  suit.     The  justice  gave 
judgment  against  Moore  for  the  full  amount, 
^29.60,  and  costs.      Moore  paid  the  costs,  and 
appealed  to  the  Common  Pleas.    On  trial  there, 
the  learned  Judge  of  the  Common  Pleas,  after  a 
most  patient  hearing,  being  of  the  opinion  that 
as  the  justice's  docket  was  not  a  record,  it  was 
simply  a  question  of  fact  for  the  jury,  as  to  what 
was  embraced  in  the  settlement.  The  jury  found 
for  plaintiff,  and  from  the  judgment  entered  on 
that  verdict,  defendant  appeals  to  this  Court,  as- 
signing for  error  the  refusal  of  the  Court  below 
to  instruct  the  jury  that  the  settlement  on  the  jus- 
tice's docket  of  loth  December,  1892,  was  con- 
clusive against  plaintiffs  claim. 

It  is  not  worth  while  to  inquire  whether  this 
entry  was  a  judgment,  and,  if  so,  whether  it  im- 
ported verity ;  it  was  at  least  an  agreement,  by 
parties,  too,  fully  competent  to  make  it.  It  is 
dear  and  concise  in  expression,  with  no  possible 
ambiguity  of  meaning.  They  say,  *'This  settles 


all  matters  at  variance."  What  were  the  matters 
at  variance  ?  Moore  claimed  that  he  had  over- 
paid his  road  tax  1 1 4. 50.  The  defendan t  denied 
this.  Both  parties  met  to  be  heard  and  have  the 
judgment  of  the  justice  on  their  dispute.  When 
before  him,  they  discussed  the  matter,  exhibited 
accounts,  and  made  computations,  then  agreed ; 
the  justice  reduced  their  agreement  to  writing, 
and  read  it  aloud  to  them ;  the  supervisors  read 
it  for  themselves ;  Moore  paid  the  costs  he  had 
agreed  to  pay,  and  the  parties  separated.  Nearly 
three  months  afterwards,  the  township  brings  this 
suit  for  the  road  taxes  of  1890,  1891  and  1892. 
We  turn  to  the  settlement  to  see  if  this  claim  was 
embraced  in  it.  It  says :  '*  Settled  by  defend- 
ants giving  plaintiff  a  credit  in  full  of  all  road  tax 
assessed  against  the  plaintiff  for  each  and  every 
year  to  this  date,  including  the  tax  laid  for  1892." 
Thus,  in  the  most  positive  and  most  specific  terms 
the  debt  now  sued  for  was  included  in  the  settle- 
ment, and,  if  that  settlement  be  enforced,  the 
debt  is  discharged. 

The  supervisors  say  the  present  claim  was  not  in- 
tended to  be  included,  that  this  suit  is  for  money 
tax,  while  the  settlement  embraced  the  work  tax 
only.  The  defendant  swears  positively  that  the 
settlement  was  for  just  what  it  says,  that  all  the 
taxes  against  him  at  that  date  were  settled. 

In  the  absence  of  fraud  or  mistake,  agreements 
will  not  be  set  aside ;  especially  is  this  rule  to  be 
invoked  when  parties  have  come  together,  and  by 
formal  writing  compromised  or  settled  disputes, 
either  to  avoid  or  end  litigation.  That  the  par- 
ties did  not  affix  their  signatures  is  not  material; 
that  would  have  been  evidence  of  their  assent, 
but  all  of  them  admit  it  was  read  and  formally 
assented  toby  them  in  the  presence  of  the  justice. 
No  fraud  on  part  of  Moore  is  intimated,  he  did 
not  draw  the  writing ;  that  was  done  by  the  jus- 
tice, prompted  by  the  suggestions  of  the  parties; 
no  mistake  in  wording  the  agreement  is  suggested, 
it  was  dictated  by  and  assented  to  by  the  parties. 
Why  should  it  not  be  enforced  ?  The  supervisors 
say,  now,  they  did  not  intend  what  the  agreement 
says;  but  what  did  Moore  intend  when  he  sm*- 
rendered  his  claim  for  his  alleged  balance  of 
1 1 4. 50,  and  paid  the  costs  ?  He  says  his  under- 
standing was  it  was  a  full  settlement  of  all  taxes 
assessed  up  to  date  of  suit,  just  what  the  agree- 
ment says.  If  an  agreement  written  in  plain 
language,  having  a  meaning  so  plain  that  a  child 
could  not  mistake  it,  can  be  set  aside  because 
grown  men  who  are  parties  to  it,  months  after- 
wards say  they  did  not  understand  it,  it  would  be 
useless  to  make  one. 

In  all  this  evidence  there  is  nothing  that  war- 
rants the  opening  up  of  the  settlement  of  this 
dispute  by  another  suit,  and  there  was  nothing  for 
the  jury  to  pass  upon.  The  judgment  is  reversed. 

H.  B. 
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Oct,  '94,  45-  May  14,  1894- 

Lederman    v.     Pennsylvania   Railroad 
Company. 


Railroad  crossings — Negligence — Question  for 
fury — Evidence — Placing  gates  at  crossing — 
Testimony  as  to  speed  of  cars — City  ordinance 
regulating  speed  of  trains. 

Where  it  appears  that  an  accident  has  occurred  at  a 
railway  crossing  at  which  there  was  no  gate,  evidence 
that  shortly  after  the  accident  the  defendant  erected  gates 
at  that  crossing  is  admissible  as  bearing  upon  the  ques- 
tion of  negligence. 

A  witness  who  was  working  on  the  railroad  one  thous- 
and feet  from  the  scene  of  an  accident  (it  being  in  evi- 
dence that  the  brakes  had  been  taken  off  after  the  cars 
passed  him)  is  not  qualified  to  testify  as  to  the  speed  at 
which  the  cars  were  moving  when  the  accident  occurred. 

A  city  ordinance  regulating  the  speed  of  trains  is  ad- 
missible, and  should  be  considered  by  the  jury  in  connec- 
tion with  other  evidence  in  the  case  as  bearing  upon  neg- 
ligence. 

Whether  a  parent  was  or  was  not  negligent  in  allowing 
a  child  to  be  upon  the  street  is  for  the  jury. 

Appeal  of  the  Pennsylvania  Railroad  Com- 
pany, defendant,  from  the  judgfltient  of  the 
Common  Pleas  of  Lancaster  County,  on  verdict 
for  Julius  and  Rosa  Lederman,  plaintififs. 

'  The  case  was  tried  by  Livingston,  P.  J.,  and 
resulted  in  a  verdict  for  plaintiff  for  |i,8oo. 
The  facts  are  stated,  and  the  assignments  of  er- 
ror indicated,  in  the  opinion  of  the  Supreme 
Court. 

H.  M.  North,  (E.  D,  North  with  him),  for 
appellants. 

W,  U,  Hensel,  (/.  Hay  Brown  with  him), 
for  appellee. 

January  7,  1895.  McCollum,  J.  About  a 
half  a  mile  from  Lancaster  station  two  cars  were 
detached  from  the  Seashore  express  in  order  to 
allow  the  Philadelphia  coach  of  the  Columbia 
train  to  be  connected  with  it  ahead  of  them. 
From  the  point  of  severance  to  the  station  there 
was  a  descending  grade,  and  the  railway  tracks 
crossed  three  streets  diagonally.  When  the  de- 
tached cars  were  between  Lemon  and  Walnut 
streets  the  brake  was  **thrown  off  to  get  a  little 
more  momentum  and  headway,"  and  at  the 
crossing  of  the  latter  they  ran  over  and  killed 
the  plaintiffs*  child.  There  were  no  gates  at 
this  crossing,  but  there  was  an  old  man  there 
whose  duty  it  was  to  watch  two  crossings  and 
see  that  persons  walking  or  driving  on  Prince 
street  or  Walnut  street  did  not  get  in  the  way  of 
the  trains.  The  evidence  in  regard  to  the  speed 
of  the  cars  at  the  point  where  the  accident  oc- 
curred was  conflicting,  some  of  the  witnesses  es- 
timating it  at  ten,  and  others  at  four  miles  an 


hour.    The  crossings  watched,  as  above  stated, 
were  in  a  populous  district  of  the  city  and  there 
was  a  large  amount  of  travel  over  them.    No 
signal  announced  the  approach  of  the  cars  to 
the  crossing  unless  the  waving  of  the  watchman's 
flag  can  be  regarded  as  such.    In  the  presence 
of  the  undisputed  facts  and  the  conflicting  testi- 
mony to  which  we  have  referred,  the  defendant 
company  requests  us  to  say  there  was  no  negli- 
gence on  its  part  in  connection  with  the  occur- 
rence under  investigation.     This  we  cannot  do. 
In  view  of  the  great  age  and  consequent  infirm- 
ity of  the  watchman,  there  is  room  for  doubt  re- 
specting  his  fitness  for  the  duty  with  which  he 
was  charged.     But  waiving  this  and  assuming 
that  he  was  competent  for  the  work  assigned  to 
him,  did  the  company  make  adequate  provision 
for  and  have  due  regard  to  the  safety  of  persons 
walking  or  driving  upon  the  streets  in  the  vicin- 
ity pf  these  crossings?    As  we  have  already  seen 
the  crossings  were  in  a  populous  district,  and 
there  was  necessarily  considerable  travel  over 
them  on  foot  and  in  vehicles.     Can  a  solitary 
watchman  stationed  on  a  corner  bounded  by  the 
railway  tracks  and  the  intersected  streets  prop- 
erly warn  persons  travelling  upon  these  streets 
of  the  approach  of  a  train  ?    To  do  so  he  most 
wave  his  flag  where  all  persons  approaching  the 
crossings  can  see  it,  and  he  must  be  careful  to 
note  that  the  little  box  or  house  on  his  comer 
does  not  obstruct  the  view  from  any  direction. 
Ought  the  company  to  have  maintained  gates  at 
these  crossings  ?    Ought  it  to  have  allowed  the 
detached  cars  to  descend  upon  them  at  the  rate 
often  miles  an  hour  with  "the  brake  thrown  off 
to  get  a  little  more  momentum  and  headway"? 
These  were  questions  to  be  answered  by  the  jury 
upon  the  evidence,  and  therefore   the  learned 
Court  below  did  not  err  in  refusing  to  afi&rm  the 
company's  third  point. 

The  latter,  however,  contends  that  it  has  a 
defence  to  the  action  in  the  negligence  of  the 
plaintiffs  in  permitting  the  child  to  go  upon  the 
streets  alone  in  the  manner  described  in  the  tes- 
timony. But  this  contention  also  presented  in 
our  opinion  a  question  for  the  jury,  to  whom  it 
was  referred  in  appropriate  instructions.  It  is  for 
them  and  not  for  the  learned  Court  below,  or  for 
us,  to  say  whether  the  implied  permission  given 
by  the  mother  to  the  child  to  go  to  a  near  neigh- 
bor's on  the  same  street  to  help  his  play-mate  sell 
* 'shooting  crackers"  from  a  stand  erected  at  his 
own  home  constituted  negligence  which  satisfied 
the  company's  contention  on  this  point :  Long 
et  ux.  V.  Phila.  &  Reading  Railroad  Company, 
75  Pa.  257,  and  Dunseath  v.  Traction  Co.,  161 
Pa.  124. 

We  discover  nothing  in  the  rulings  upon  of- 
fers of  evidence  which  calls  for  a  reversal  of  the 
judgment.     That  the  company  very  soon  after 
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the  accident  erected  gates  at  the  crossing  where 
it  occurred  was  a  fact  for  the  consideration  of 
the  jury:  Penna.  R.  R.  Co.  v.  Henderson,  51 
Pa.  315 ;  West  Chester  &  Phila.  R.  R.  Co.  v. 
McElwee,  67  Pa.  311,  and  McKee  v.  Bidwell, 
74  Pa.  2 1 8.  The  evidence  was  particularly  per- 
tinent in  this  case  because  the  jury  had  been 
upon  the  ground,  and  had  seen  the  gates  there. 
To  rebut  an  inference  that  the  gates  were  there 
at  the  time  of  the  accident  it  was  proper  to  in- 
form them  when  they  were  erected. 

Ample  opportunity  was  afforded  the  company 
to  show  the  speed  of  the  cars  near  to  and  at  the 
crossing.  John  Keneagy  was  five  hundred  feet 
west  of  Lemon  street,  and  did  not  see  the  cars 
after  they  crossed  it.  He  was  not  very  well 
qualified  to  speak  of  their  speed,  after  "the  brake 
was  thrown  ofF'  and  they  were  nearing  the  point 
where  the  accident  occurred. 

We  are  not  convinced  that  the  Court  erred  in 
overruling  the  objections  to  and  admitting  the 
ordinance  in  relation  to  the  speed  of  railway 
trains  within  the  city  limits,  or  in  the  instruc- 
tions to  the  jury  respecting  the  consideration 
they  should  give  to  it  in  connection  with  the 
other  evidence  in  the  case  :  Penna.  R.  R.  Co. 
V.  Lewis,  79  Pa,  33,  and  Lane  e^.  Atlantic  Works, 
III  Mass.  136. 

Judgment  affirmed. 

J.  D.  B.,  jr. 


Oct  '94«  245.  October  5,  1894. 

Heydrick  v.  Hutchinson  et  aU 

Charge  of    Court — Tone    of  charge— Judge*  s 
comments  upon  testimony. 

While  a  judge  may  express  to  a  jury  his  opinion  of 
the  wei(;ht  of  the  testimony  and  its  bearing  and  effect ; 
and,  if  in  his  opinion  the  evidence  is  not  sufficient  to  sus- 
tain a  verdict,  may  give  a  peremptory  instruction,  yet 
whatever  he  does  should  be  done  directly,  so  that  his  acts 
may  be  fairly  brought  up  for  review  by  the  pany  aggrieved. 

When  the  effect  of  an  instruction  is  to  take  from  the 
jury  all  testimony  except  that  of  a  particular  witness,  and 
to  leave  to  the  jury  the  construction  of  a  paper,  properly 
for  the  Court,  such  error  is  not  cured  by  leliing  the  jury 
that  the  whole  testimony  is  for  it  to  pass  upon. 

A  charge  whose  tendency  as  a  whole  is  to  belittle  and 
prejudice  one  side,  and  which  is  not  in  expression  and 
tone  a  judicial  presentation  of  the  case,  is  error. 

Appeal  of  E.  J.  Hutchinson  and  William 
Landen,  defendants,  from  the  judgment  of  the 
Common  Pleas  of  Venango  County,  in  an  ac- 
tion of  ejectment  brought  by  J.  A.  Heydrick. 

Ejectment  to  recover  one  hundred  acres  of 
land  in  French  Creek  township,  Venango 
County.     The  defendant  claimed  by  virtue  of  a 


deed  from  the  commissioners  of  Venango 
County,  who  acquired  title  by  a  treasurer's  sale  to 
them  for  arrearages  of  taxesdue  forthe  year  1889; 
the  plaintiffs  evidence  was  to  the  effect  that 
there  was  personal  property  on  the  land  liable 
for  the  taxes  of  1889,  and  which  should  have 
been  levied  upon.  The  defendants  denied  that 
the  personal  property  upon  the  land  was  liable 
for  the  taxes  of  said  year,  for  the  reason  that  the 
owner  of  said  property  was  not  a  tenant  of  the 
plaintiff  nor  an  occupier  of  the  land  when  the 
taxes  were  levied,  and  alleged  that  the  tax  col- 
lector had  used  due  diligence  in  ascertaining 
whether  there  was  property  thereon  liable  for 
the  taxes  of  said  year,  before  making  his  return. 
Taylor,  P.  J.,  charged  the  jury  as  follows : — 
**This  is  an  ejectment  to  recover  the  posses- 
sion of  about  100  acres  in  French  Creek  town- 
ship, the  actual  possession  of  which  is  claimed  to 
be  in  the  defendants  here.  The  plaintiff  says 
he  has  the  right  of  possession  to  it.  The  return 
of  the  sheriff  to  the  writ  as  given  in  evidence, 
is  prima  facie  evidence  that  the  defendants  are 
in  possession  of  the  land.  [From  the  testimony 
you  could  hardly  think  anybody  could  be  in  pos- 
session of  that  land.  From  some  of  the  testi- 
mony you  might  conclude  that  a  man  could  not 
be  in  possession  ;  and  could  not  have  property 
upon  the  land.  It  is  a  most  singular  thing  to  me.] 
(First  assignment  of  error.)  [There  is  no  ques- 
tion here  that  Mr.  Heydrick  is  the  owner  of  that 
land  unless  it  is  raised  by  the  paper  offered  in 
evidence  by  the  defendant.]  (Second  assignment 
of  error.)  [There  might  be  some  question 
whether  a  man  signing  a  paper  like  that  would 
know  whether  he  owned  land  or  anything  else. 
There  is  only  one  excuse,  and  that  would  be 
that  they  were  both  so  drunk  they  didn't  know 
what  they  were  doing,  or  perhaps  as  Mr.  Hey- 
drick says,  he  was  very  much  bothered  and 
didn't  know  what  was  in  it.  Men  ordinarily  in 
their  sound  minds  don't  make  a  paper  that  would 
wipe  out  their  title  to  a  hundred  acres  of  land 
unless  there  is  some  reason,  and  so  far  as  that  is 
concerned,  in  my  opinion,  of  course  it  is  for 
you,  but  in  my  opinion,  judging  from  the  paper 
itself,  it  would  look  as  if  Patterson,  the  collector, 
had  got  into  a  scrape  and  he  came  to  Mr.  Hey- 
drick to  get  out  of  it,  and,  as  he  says,  without 
knowing  what  was  in  it  he  signed  it.  It  will  be 
pretty  hard  for  you  to  find  out  what  it  means 
when  you  look  at  it.  There  are  all  kinds  of  ex- 
pressions used,  but  it  looks  to  me  as  though  it 
was  drawn  to  protect  the  tax  collector  after  he 
presumed  he  would  get  into  trouble,  and  that 
paper  was  procured  to  relieve  him  from  that 
difficulty.  It  is  the  only  way  I  can  put  a  con- 
struction upon  that  paper  and  the  conduct  of  the 
parties  if  they  were  sane,  but  it  is  for  you.] 
(Third  assignment  of  error.)  The  land  belonged 
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to  Mr.  Heydrick.  It  was  regularly  assessed  and 
sold  for  the  taxes  of  1889.  There  was  100  acres, 
and  the  defendants  here  obtained  what  title  there 
was  derived  under  that  sale.  [The  whole  taxes, 
road,  poor,  school  and  county  amounted  to  |6.- 
16,  and  that  is  the  amount  this  land  was  sold  for. 
When  land  is  of  so  little  value  that  the  whole 
amount  of  taxes  assessed  upon  100  acres 
amounted  to  |6.i6,men  are  not  lobking  socare- 
fully  after  it  as  where  property  is  of  more  value.] 
(Fourth  assignment  of  error.) 

**[The  plaintiflfsays  that  during  these  years  he 
was  living  part  of  the  time  in  the  village  of 
Utica,  two  or  three  miles  from  the  land,  and 
part  of  the  time  upon  a  farm  he  had,  and  he 
went  once  in  a  while  down  there,  but  didn't 
know  whether  there  was  any  property  upon  the 
land  at  all,  that  he  had  rented  this  land  to  Mr. 
Vincent,  who  was  to  pay  the  road  and  school 
taxes  for  the  use  of  the  land  as  long  as  he  re 
mained  there.]  (Fifth  assignment  of  error.)  If 
that  is  so  that  created  a  tenancy.  If  there  was  a 
bargain  between  Mr.  Heydrick  and  Mr.  Vincent, 
a  contract  by  the  terms  of  which  Vincent  agreed 
to  take  this  property  and  look  after  it  and  to  pay 
the  road  and  school  taxes,  that  created  a  tenancy 
between  Vincent  and  the  plaintiff.  If  that  was 
so  Heydrick  had  the  right  to  rely  upon  that  ten- 
ancy, looking  to  that  first,  for  the  taxes.  Whether 
Vincent  ever  paid  a  dollar  or  not,  it  only  has  a 
bearing  on  the  question  as  to  whether  there  was 
an  actual  tenancy  there.  [Heydrick  and  Vin- 
cent both  tell  you  that  was  so ;  that  he  made  a 
bargain  and  rented  this  land  from  1886  until 
1893 ;  pastured  from  eight  to  twelve  head  of 
cattle  on  it  from  April  till  the  last  of  October  or 
November  each  year.  It  turned  out  in  the  end 
perhaps  that  the  cattle  belonged  to  his  son.] 
(Sixth  assignment  of  error.)  [In  July  there  was 
a  stack  of  hay  placed  there  and  it  remained 
there  till  the  next  year.  The  other  stock  was 
removed  during  the  winter.  The  cattle  were 
worth  I40  and  the  hay  was  worth  ^75.  There 
is  no  controversy  as  to  the  value  of  that  hay. 
Mr.  Vincent  and  Mr.  Heydrick  both  tell  you 
that  was  the  agreement  between  them  and  there 
is  not  a  shadow  of  evidence  to  the  contrary. 
Varnall  says  he  helped  stack  the  hay.  Mr. 
Adams  says  one  stack  remained  there  till  the  last 
part  of  February,  and  he  says  this  man  Vincent 
pastured  some  cattle  for  him  on  this  land.  *'I 
put  a  fence  there  and  pastured  the  cattle  there. 
I  pastured  them  there  in  1887,  1888  and  1889, 
that's  under  an  agreement  with  Vincent  allow- 
ing  me  to  pasture  the  cattle  there."  Under  this 
arrangement  he  was  to  fence  them  from  the 
island.]     (Seventh  assignment  of  error.) 

*'[Upon  the  part  of  the  defendant  a  man  Bun- 
nel  is  called.  Before  he  got  through  and  left 
the  stand  you  were  pretty  well  satisfied  that  he 


didn't  know  what  he  was  talking  about  or  he  was 
swearing  very  recklessly.  If  I  remember  right 
he  swore  everybody's  cattle  run  in  there,  it  was 
general  pasture  ground  for  everybody.  That 
was  bearing  upon  the  question  as  to  whether  the 
collector  was  using  due  diligence.  Before  he 
got  through,  on  cross-examination  he  admitted 
that  during  the  year  1889  he  could  not  state  of  a 
single  beast  he  had  seen  upon  this  land,  although 
he  had  made  this  assertion,  except  two  of  his 
own  cows  that  had  been  trespassing  there  and 
Mr.  Vincent's.  They  were  the  only  cattle  he 
could  tell  you  of.  Another  thing,  gentlemen,  if 
he  was  living  within  sixty  rods  of  that  place,  and 
if  he  could  tell  within  a  rod  where  the  line  of 
that  farm  was,  in  my  opinion,  it  was  not  hard 
for  the  tax  collector  to  find  out  whether  the 
property,  the  cattle  and  hay,  were  on  the  fitfm 
or  not.  The  hay  was  about  the  middle  of  this 
piece  of  land.  There  were  two  stacks  there,  in 
plain  sight  of  the  road  where  a  man  couldn't 
avoid  seeing  them  if  he  was  going  along  the 
main  traveled  road.]  (Eighth  assignment  of 
error.) 

"[The  collector  of  taxes  is  bound  to  use  reason- 
able diligence  in  looking  for  property  upon  land 
by  a  sale  of  which  the  taxes  could  be  paid.  If  he 
uses  reasonable  diligence  and  cannot  find  any 
personal  property  upon  the  land,  he  may  then 
return  it,  and  a  sale  of  the  land  under  these  cir- 
cumstances, other  requirements  being  complied 
with,  would  vest  a  good  title  in  the  purchaser. 
On  the  contrary,  if  there  was  within  plain  sight 
of  a  public  road  two  stacks  of  hay,  and  one  of 
them  remained  till  the  next  spring,  if  a  tax  col- 
lector was  blind,  a  jury  would  be  warranted  in 
finding  that  he  didn't  use  reasonable  diligence  in 
finding  that  property.]  (Ninth  assignment  of 
error.)  [It  looks  to  me  as  though  some  one  was 
trying  to  get  title  to  a  hundred  acres  of  land 
without  paying  more  than  a  nominal  sum  of 
money.]"     (Tenth  assignment  of  error.) 

Verdict  for  plaintiff  and  judgment  thereon. 

The  defendants  took  this  appeal,  and  filed  as- 
signments of  error  as  above  indicated. 

Robert  F.  Glenn,  for  appellants. 

The  Court  practically  relieved  the  jury  fi^m 
the  consideration  of  all  testimony  except  that  of 
Heydrick.  It  is  error  to  withdraw  a  question  of 
fact  from  the  jury ;  though  the  testimony  of  the 
only  witness  be  uncontradicted,  the  question  of 
his  credibility  is  still  for  the  jury. 

Madara  v.  Eversole,  62  Pa.  160. 
Ber]3[Der  v.  Thompson,  74  Id.  168. 
McClurkan  v,  Byers,  Id.  405. 

The  manner  of  the  Court  tended  to  mislead 
the  jury  as  to  the  questions  that  were  raised  for 
their  consideration. 

C.  L  Heydrick,  (C.  Heydrick  with  him),  for 
appellee. 
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The  evidence  was  such  that  the  Court  below 
would  have  been  justified  in  giving  binding  in- 
structions to  the  jury  to  find  for  the  plaintiff, 
and  therefore  any  mistake  of  the  Judge  in  recit- 
ing testimony,  or  any  comments  that  he  made 
upon  the  testimony,  could  not  have  been  preju- 
dicial to  the  defendants. 

The  question  is,  should  the  case  have  been 
withdrawn  from  the  jury. 

Bank  v.  Tinker,  158  Pa.  17. 

Mead  v.  Conroe,  113  Id.  220. 

January  7,  1895.  Fell,  J.  The  specific  ex- 
ceptions to  the  charge  include  in  the  aggregate 
nearly  all  that  was  said  in  submitting  the  cause 
to  the  jury,  and  while  many  of  them  are  not 
well  founded  the  charge  as  a  whole  is  fairly  open 
to  the  objection  that  its  tendency  was  to  belittle 
and  prejudice  the  defence,  and  that  in  expres- 
sion and  tone  it  was  not  a  judicial  presentation 
of  the  case.  A  Judge  may  express  to  the  jury 
his  opinion  of  the  weight  of  the  testimony  and 
of  its  bearing  and  effect,  and  there  are  cases  in 
which  he  should  do  so.  If  in  his  judgment  the 
testimony  is  not  sufl&cient  to  sustain  a  verdict  it 
is  his  right  and  it  may  be  his  duty,  to  end  the 
trial  by  a  peremptory  instruction.  But  whatever 
he  does  in  the  course  of  a  trial  should  be  done 
directly,  that  his  acts  may  be  brought  fairly  for 
review  by  the  party  aggrieved. 

The  plaintiff  in  this  case  brought  ejectment  to 
recover  land  sold  for  taxes.  The  controversy  re- 
lated to  the  validity  of  the  sale,  and  that  de- 
pended upon  whether  there  had  been  personal 
property  on  the  land  liable  to  seizure,  and 
whether  the  collector  had  made  reasonably  dili- 
gent effort  to  ascertain  this  before  returning  the 
property  for  sale.  A  writing,  inartificially  drawn, 
but  apparently  intended  as  an  exoneration  of  the 
tax  collector  for  having  made  the  return,  was 
put  in  evidence  by  the  defendants  to  show  an 
admission  by  the  plaintiff  which  went  to  estab- 
lish the  regtUarity  of  the  sale.  Referring  to  this 
the  learned  Judge  said:  * 'There  is  no  question 
here  that  Mr.  Heydrick  is  the  owner  of  that 
laind,  unless  it  is  raised  by  the  paper  offered  in 
evidence  by  the  defendant."  This  was  not  a 
conveyance  of  title ;  it  had  been  given  to  an- 
other party  after  title  had  vested  in  the  defend- 
ant. It  had  no  bearing  whatever  upon  the  case 
except  for  the  purpose  for  which  it  was  offered. 

The  effect  of  this  instruction  was  to  take  from 
the  jury  all  other  testimony  produced  by  the  de- 
fendants and  to  direct  their  attention  exclusively 
to  a  matter  which  at  most  only  qualified  what 
the  plaintiff  had  testified  to,  and  to  leave  to 
them  the  construction  of  a  writing  which  was 
clearly  for  the  Court.  Yet  the  whole  testimony 
was  subsequently  submitted  to  them  to  pass  upon. 
This  coarse,  with  the  comments  made  upon  the 


witnesses  in  the  charge,  was  prejudicial  to  the 
defendants  without  giving  them  the  advantage  of 
a  distinct  ruling.  It  is  conceded  that  it  can  be 
sustained  only  upon  the  ground  that  the  Court 
would  have  been  justified  in  directing  a  verdict 
for  the  plaintiff.  If  that  had  been  done  the 
question  of  the  sufficiency  of  the  evidence  for 
the  defendants  could  have  been  raised  for  argu- 
ment and  decision.  The  question  is  not  prop- 
erly raised  here  and  cannot  be  considered.  There 
may  have  been  very  little  merit  in  the  defence, 
but  it  was  presenteii  in  a  regular  and  orderly 
manner.  If  it  was  insufficient  to  sustain  a  ver-  . 
diet  the  case  might  have  been  properly  with- 
drawn, but  if  there  was  an  issue  of  4ct  for  the 
jury  to  pass  upon  it  should  have  been  submitted 
to  them  judicially. 

The  second  and  third  assignments  of  error  are 
sustained.  It  is  unnecessary  to  notice  the  other 
assignments  except  to  say  that  they  do  not  seem 
to  be  well  founded.  The  judgment  is  reversed 
and  a  venire  de  novo  awarded.  h.  b. 


Jan.  '94,  463.  April  1 1,  1894. 

Commonwealth  v.  Lehigh  Valley  Rail- 
road Company. 

Indictment  of  corporation — Remedy  on  failure 
to  appear — History  of  practice  of  entering 
judgment  by  default. 

As  it  is  a  settled  doctrine  of  the  law  that  a  corporation 
is  indictable,  it  necessarily  follows  that  it  can  be  brought 
into  Court  by  compulsion  if  necessary. 

The  older  remedies  in  case  of  non-appearance  of  de- 
fendant, venire  facias  ad  respondendum  and  distringas, 
extending:  to  outlawry,  have  fallen  entirely  into  disuse  in 
the  civil  Courts,  and  the  end  sought  is  there  attained  by  a 
judgment  entered  for  default.  The  same  remedy  is  ap- 
plioible  in  criminal  cases,  without  express  statutory  au- 
thority but  by  virtue  of  the  common  law  of   Pennsyl- 


Appeal  of  the  Commonwealth  of  iPennsyl- 
vania  from  orders  of  the  Quarter  Sessions  of 
Luzerne  County,  denying  motions  for  judgment 
in  default  of  appearance  against  the  Lehigh  Val- 
ley Railroad  Company  and  the  Wilkesharre  and 
Eastern  Railroad  Company. 

The  facts  were  thus  stated  in  the  opinion  of 
the  Court  below,  Rice,  P.  J.,  denying  the  mo- 
tions : — 

**On  May  29,  1893,  the  constable  of  Yates- 
ville  Borough  made  return  that  the  defendant 
company  had  obstructed  a  public  highway  by 
dumping  dirt  and  stones  thereon  and  using  the 
same  for  their  right  of  way  without  having  recon- 
structed the  same  as  they  are  required  to  do  by 
law.     An  indictment  was  sent  before  the  grand 
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jury  which  was  returned  a  true  bill.  A  rule  to 
show  cause  why  a  venire  facias  should  not  issue 
was  granted,  served  on  a  director  of  the  defend- 
ant  company,  and  made  al)solute.  On  October 
24,  1893,  *  ^^^^  ^^  venire  facias  issued  in  the 
following  form : 

**  *To  the  Sheriff  of  said  County,  Greeting  : 
We  command  you  that  you  cause  the  Lehigh  Valley 
Railroad  Company  to  come  before  our  Court  of 
Quarter  Sessions  of  the  Peace  to  be  holden  at 
Wilkesbarre  in  and  for  said  county,  on  the  isth 
day  of  November  next,  there  to  answer  the 
Commonwealth  of  Pennsylvania  of  a  certain  in- 
dictment for  nuisance,  and  have  you  then  and 
there  this  writ     Witness,  etc' 

"The  sheriff  made  return  to  the  writ  as  fol- 
lows: *I  hereby  certify  and  return  that  I  served 
this  writ  on  the  within  named  defendant,  the 
Lehigh  Valley  Railroad  Company,  on  the  27th 
day  of  October,  1893,  by  giving  to  W.  L. 
Conyngham,  a  director  of  said  defendant  com- 
pany, a  true  and  attested  copy  and  making 
known  to  him  the  contents  thereof,  same  time 
giving  him,  the  said  W.  L.  Conyngham,  a  di- 
rector of  the  said  Lehigh  Valley  Railroad  Com- 
pany, defendant,  a  true  and  attested  copy  of  the 
indictment.' 

''The  defendant  company  not  having  appeared, 
the  district  attorney,  on  December  6,  1893, 
moved  for  judgment  by  default.  The  question 
is  whether  the  Court  is  authorized  by  a  statute  or 
by  the  common  law  to  enter  such  judgment.'* 

Holding  that  the  Court  was  not  so  authorized, 
he  denied  the  motion.  The  Commonwealth  ap- 
pealed, assigning  as  error  the  refusal  to  enter 
judgment  against  defendant  in  default. 

John  M.  Garman^  district  attorney  (C 
Frank  Bohan^  with  him),  for  appellant. 

It  is  conceded  that  a  corporation  is  indictable, 
but  it  differs  from  an  ordinary  defendant  in  a 
criminal  case,  since  it  cannot  be  arrested,  cannot 
demand  a  hearing  as  other  persons  charged  with 
crime  may,  and  can  only  appear  in  Court  by  at- 
torney or  by  its  servants.  The  punishment,  too, 
is  only  a  fine,  and,  in  cases  of  nuisance,  abate- 
ment of  the  same. 

The  punishment  being  a  fine  it  may  be  re- 
garded as  a  judgment  in  favor  of  the  public  for 
the  injury  complained  of  in  the  indictment. 

Taking  this  view,  if  a  corporation  has  been  in- 
dicted, has  been  notified  of  the  indictment  found, 
and  been  served  with  a  copy  of  the  same  and  no- 
tice to  appear,  when  a  venire  facias  is  issued  it 
becomes  and  is  a  summons.  In  other  words, 
while  the  prior  proceedings  would  not  come  un- 
der the  head  of  "personal  actions,"  yet,  on  ser- 
vice of  a  venire  facias  upon  a  defendant  they 
practically  become  such,  and  the  law  of  this 
State  as  to  judgments  will  properly  apply. 
Act  of  June  13,  1836,  sec.  41,  P.  L.  579. 


That  a  venire  facias  is  a  summons  and  tlat 
judgment  may  be  entered  in  default  of  appear- 
ance has  been  decided  in 

Railroad  v.  Stale,  32  N.  H.  215. 

State  V.  Western  Railroad.  89  N.  C.  585. 

<<When  leave  is  granted  to  file  an  infomiation 
in  the  nature  of  a  quo  warranto,  the  defendaim 
must  be  summoned  by  venire  or  subpoena,  and 
if  they  fail  to  appear  must  be  brought  in  by  dis- 
tringas," but  this  was  prior  to  the  Act  of  1836. 

Commonwealth  v,  Sprenger,  5  Binn.  353. 

WhecUojiy  DarlingBXid,  Woodward^  for  appel- 
lee, made  no  oral  argument  but  filed  a  paper  book 
in  which  they  contended  that — 

This  action  does  not  come  within  the  defini- 
tion of  a  personal  action. 

The  proper  way  to  compel  the  appearana  of 
a  corporation  on  an  indictment  is  by  a  writ  of 
venire  facias  and  distress  infinite. 

Regina  v.  Birmingham,  etc.,  Railway  Comptaj,  9 

C.  &  P.  469. 
Commonwealth  v.  North  and  West  Branch  R.  R. 

Co.,  5  Kulp,  293  (C.  P.  Luzerne  County.) 

January  7,  1895.  Mitchell,  J.  Itissettkd 
and  unquestionable  that  corporations  may  be  in- 
dicted at  common  law,  and  it  necessarily  follows 
that  they  may  be  brought  into  Court  by  compul- 
sion if  necessary,  for  &e  law  is  never  powerica 
to  enforce  what  it  commands.  Statutes  may  be 
imperfect,  and  proceedings  under  them,  for  that 
reason  may  be  abortive,  but  it  is  a  settled  rule  of 
the  common  law  that  there  is  no  right  without  a 
remedy. 

The  question  before  us,  therefore,  is  really, 
what  is  the  proper  form  of  remedy  in  the  case  of 
a  corporation  indicted  for  misdemeanor,  and  re- 
fusing or  neglecting  to  appear. 

By  the  common  law  of  England,  prior  to  the 
settlement  of  this  country,  an  appearance  by  the 
defendant  was  indispensable,  both  in  civil  and 
criminal  cases.  For  want  of  it  the  proceedings 
came  to  a  permanent  stop.  The  end  sought  was 
commonly  attained  indirectly  by  process  of  out- 
lawry, by  which  in  civil  actions  after  the  out- 
law's  goods  had  been  forfeited  to  the  crown, 
satisfaction  thereout  was  awarded  to  the  plaintiff, 
but  the  action  itself  could  not  proceed  to  judg- 
ment. 3  Stephen's  Comm.  533 ;  Tilghman  C 
J.,  in  Downey  v.  Bank,  13  S.  &  R.  288.  In 
criminal  cases  of  course  the  difficulty  seldom 
arose,  as  the  defendant  was  usually  in  arrest  and 
his  corporeal  appearance  thus  being  secured  the 
contention  was  deferred  till  the  next  step  in  the 
proceedings,  when  a  contumacious  prisoner  stood 
mute  and  refused  to  plead.  Even  then  the  case 
was  halted,  and  resort  was  had  to  the  peine  jorU 
et  dure  to  obtain  a  plea.  Sir  James  StkphW 
appears  to  be  of  opinion  that  this  practice  arose 
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from  the  different  modes  of  trial  in  criminal  cases 
,when  the  ordeal  was  usual  and  the  jury  excep- 
tional, only  adopted  on  the  election  of  the  pris- 
oner. Hist,  of  the  Criminal  Law,  Vol.  i,  p. 
298.  However  this  may  be  it  is  unquestionable 
that  the  necessity  of  an  appearance  as  well  as  a 
plea  was  inexorable.  And  the  reason  of  this 
seems  to  me  to  lie  in  the  fundamental  idea  of 
all  common  law  actions  that  they  must  be  de- 
veloped upon  a  defined  issue.  Without  parties 
in  Court  there  could  be  no  lis  mota,  and  without 
pleas  no  issue  and  therefore  no  trial.  The  diffi- 
culty, though  insuperable,  was  altogether  techni- 
cal. Hence  appearance  by  attorney  was  the  first 
solution,  and  satisfied  the  requirements  of  or- 
dinary cases,  for  it  is  to  be  remembered  that  the 
usual  writ  in  the  commencement  of  actions  was 
the  capias,  and  the  defendant  was  in  Court  in 
custody  either  of  the  sheriff  or  of  his  bail.  The 
failure  to  appear  was  therefore  comparatively  of 
rare  occurrence,  and  this  rarity  in  large  measure 
accounts  for  the  tardiness  of  the  invention  or 
adoption  of  the  remedy  of  judgment  by  default. 

Corporations  not  being  amenable  to  a  capias, 
the  practice  in  England  until  altered  by  statute, 
7  &  8  Geo.  4.  c.  71,  sect.  5,  was  to  compel  ap- 
pearance by  venire  facias  and  distringas.  Regina 
V.  Birmingham,  etc.,  R.  W.  Co.,  reported  in  its 
successive  stages  in  9  C.  &  P.  469 ;  i  Gale  & 
Dav,  457  ;  2  Gale  &  Dav.  236. 

A  venire  facias  ad  respondendum  is  in  fact  a 
summons.  **The  practice  ....  was  for  the 
sheriff  to  whom  the  writ  was  delivered,  to  make 
out  a  warrant  or  summons  to  his  officer  who 
thereupon  summoned  the  defendant  by  deliver- 
ing  to  him  a  copy  ....  and  upon  the  sheriff's 
return  of  the  names  of  the  summoners,  if  the 
defendant  did  not  appear  a  distringas  issued.'*  i 
Tidd's  Practice,  155.  **As  no  capias  lay  it  was 
the  only  method  of  proceeding  against  peers  of  the 
realm,  corporations  and  hundredors  on  the  stat- 
utes of  hue  and  cry."  Id.  112.  ** The  proper 
process  on  an  indictment  for  any  petty  misde- 
meanor is  a  writ  of  venire  facias,  which  is  in  the 
nature  of  a  summons  to  cause  the  party  to  ap- 
pear." Tomlins*  Jacob's  Law  Diet.  tit.  Process 
II. 

We  have  therefore  to  consider  the  effect  in 
Pennsylvania  of  a  failure  to  appear  after  due  ser- 
vice of  a  summons.  The  ordinary  result  is  to 
render  the  party  liable  to  a  judgment  by  default, 
but  the  learned  Judge  below,  being  of  opinion 
that  such  judgment  rests  entirely  on  statute,  and 
the  Act  of  June  13,  1836,  sec.  33,  P.  L.  578, 
not  applying  to  proceedings  on  indictment,  re- 
fused to  enter  judgment  in  the  present  case. 

The  Act  of  1836  was  one  of  the  consolidated 
statutes  reported  by  the  commissioners  appointed  . 
vinder  the  resolution  of  March  23,  1830,  (P.  L. 
1829-30,  p.  408),  to  revise  the  civil  code,  and 


introduces  new  practice  in  regard  to  judgments 
by  default  for  want  of  appearance.  The  ex- 
planatory remarks  of  the  commissioners  on  the 
sections  concerned  make  no  reference  to  any 
change.  See  report  in  2  Parke  &  Johnson's  Di- 
gest, title  Judiciary,  p.  804.  In  fact  the  practice 
was  coeval  with  the  Commonwealth,  and  even 
antedated  it.  In  the  Record  of  the  Court  at  Up- 
land in  Pennsylvania  (Memoirs  of  the  Historical 
Society  of  Penn.  Vol.  7)  are  numerous  instances 
of  such  judgments.  At  the  session  of  March  13, 
1676-7,  Helm  V,  Oolsen,  it  is  recorded,  ''the 
deft,  remaining  absent  the  Court  doe  order 
that  the  sd  deft,  appeare  att  the  next  Court  day 
to  defend  his  sd  fact,  or  in  case  of  further  de- 
fault. Judgment  to  passe  against  him  according 
to  Laweandmerrit,"  p.  47;  in  Addamsz'.  Gray, 
"the  deft,  being  default  and  the  pit.  makeing  the 
Justness  of  his  debt  apeare,  the  Court  ordered 
judgment  to  bee  entered  against  the  defendant 
according  to  the  pits  declaration,"  p.  83;  in 
Bacon  v.  Billop,  "the  deft,  being  three  tyme^ 
called  did  not  appeare,  and  the  action  haveing 
been  continued  three  court  dayes  in  wch  tyme 
notwithstanding  hee  had  due  notice  and  did 
promisse  to  appeare,  hee  hath  not  appeared  and 
the  pit.  pressing  for  judgment,  the  Court  there- 
upon examining  the  Case  doe  think  fitt  to  pass 
judgmt  against  ye  deft."  p.  139.  These  ex- 
amples from  the  record  of  the  earliest  Court  ad- 
ministering English  law  on  the  soil  of  Pennsyl- 
vania, throw  a  strong  light  on  the  action  of  the 
colonists  under  Penn's  charter,  next  to  be  no- 
ticed. In  the  sixth  article  of  the  laws  agreed 
upon  in  England  under  the  Frame  of  Govern- 
ment promulgated  by  Penn,  jt  was  declared  that 
in  all  Courts  all  persons  of  all  persuasions  may 
freely  appear  in  their  own  way  and  personally 
plead  their  cause;  that  the  party  complained 
against  shall  be  summoned  no  less  than  ten 
days  before  the  trial ;  and  before  the  complaint 
of  any  person  shall  be  received  he  shall  solemnly 
declare  in  Court  that  he  believes  in  his  conscience 
his  cause  in  just.  Duke  of  Yorke's  Book  of 
Laws,  p.  100.  In  the  laws  made  at  an  Assembly 
held  at  Philadelphia,  March  10,  1683,  ch.  66, 
the  foregoing  was  re-enacted,  with  the  notable 
addition  to  the  sentence  last  quoted  above,  that 
if  the  party  complained  against  shall  notwith- 
standing j-efuse  to  appear,  the  plaintiff  shall  have 
judgment  against  the  defendant  by  default."  Id. 
p.  1 28.  I  have  not  been  able  to  discover  in  the 
time  and  with  the  books  at  my  command,  how 
far  this  simple  and  effective  mode  of  reaching  a 
legal  as  well  as  just  result  agreeing  with  the  prac- 
tice already  in  use  in  the  territory,  under  the 
government  of  the  Duke  of  York's  charter,  as 
shown  by  the  Record  of  the  Upland  Court,  was 
an  original  invention  of  the  colonists,  or  was  bor- 
rowed, adapted  or  enlarged  from  some  special  or 
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local  practice  in  England.  The  latter  would  seem 
to  be  more  probable,  not  only  from  the  analogy  of 
the  way  in  which  the  actions  of  assumpsit  and 
replevin,  and  other  common  law  remedies  were 
enlarged  and  adapted  to  new  usefulness  in 
Pennsylvania,  but  also  from  the  fact  that  the 
judgment 'by  default  came  into  use  about  the 
sahie  time  in  other  colonies,  though  Judge  Bell, 
who  delivered  the  learned  opinion  in  Boston, 
etc.  R.  R.  V.  The  State,  32  N.  H.  215,  231,  re- 
garded  it  as  an  original  invention  in  New  Eng- 
land. But  whatever  its  origin  the  practice  has 
continued  to  the  present  time.  The  Act  of 
1683,  ch.  66,  supra^  was  declared  one  of  the 
fundamental  laws  of  the  province,  Duke  of 
Yorke's  Laws,  p.  154,  was  abrogated  by  the 
King  and  Queen  in  Council,  1693,  was  put  in 
the  Petition  of  Right,  Id.  200,  and  passed 
through  the  usual  vicissitudes  of  re-enactment 
and  abrogation  familiar  to  us  in  the  contests  be- 
tween the  early  assemblies  and  the  royal  author- 
ity. It  has  been  with  substantial  identity  the 
law  of  the  State  from  the  earliest  day  to  the  pres- 
ent. See  the  Acts  of  17 10,  Duke  of  Yorke's 
Laws,  337 ;  of  1715,  Id.  367 ;  of  20th  of  March, 
1724-5,  I  Dallas's  Laws,  223,  i  Smith's  Laws, 
164,  and  Purdon's  Digest  of  1830,  tit.  Arrest,  p. 
57,  where  this  Act  is  given  as  the  statute  in  force 
prior  to  the  passage  of  the  Act  of  1836. 

None  of  these  statutes  apply  in  terms  or  per 
haps  by  implication  to  cases  of  indictment.  The 
Act  of  May  31,  1718,  **For  the  Advancement 
of  Justice,  and  more  certain  Administration 
thereof,"  i  Smith's  Laws,  116,  provides  that  if 
any  person  indicted  for  one  of  certain  capital 
felonies  named  shall  not  appear,  a  capias  shall  be 
issued,  and  if  the  party  be  not  found  proclama- 
tion and  outlawry  follow  in  prescribed  course. 
The  Act  of  Sept.  23,  1791,  3  Dallas's  Laws,  115, 
also  limits  outlawry  to  a  few  of  the  more  serious 
felonies,  and  the  existing  Act  of  31st  of  March, 
i860,  P.  L.  447,  is  substantially  a  re-enactment 
of  the  Act  of  1 79 1.  For  the  lesser  felonies,  and 
for  all  misdemeanors,  therefore,  the  process  of 
outlawry  was  practically  abolished  by  these  stat- 
utes, and  if  a  capias  under  the  general  power  of 
the  Courts,  was  not  effective,  or  not  applicable, 
as  was  the  case  in  regard  to  corporations,  there 
was  no  statutory  substitute  for  the  ancient  pro- 
cess of  a  venire  facias  ad  respondendum,  and 
distringas.  But  as  already  seen,  the  whole  ob- 
ject of  the  venire  and  distress  infinite,  was  to 
secure  an  appearance,  and  the  whole  necessity 
for  an  appearance  was  to  get  over  the  technical 
difficulty  in  bringing  the  case  to  issue.  The  ob- 
ject and  the  necessity  were  the  same  in  the  civil 
and  the  criminal  Courts.  The  older  remedies 
have  fallen  entirely  into  disuse  in  the  civil 
Courts,  and  the  end  sought  is  now  attained  by  a 
judgment  entered  for  the  default.     The  presence 


of  the  defendant  is  not  required  upon  the  trial 
of  misdemeanors,  and  the  necessity  of  an  appear- 
ance is  therefore  as  barely  technical  as  in  civil 
cases.  There  is  no  difficulty  in  applying  the 
same  remedy,  and  we  see  no  reason  why  the 
Courts  should  not  recognize  the  change  also  in 
criminal  cases  without  express  statute,  by  force 
of  the  common  law  of  Pennsylvania.  This  was 
the  result  reached  by  the  Supreme  Court  of  New 
Hampshire,  in  Boston,  etc.  R.  R.  r.  The  State, 
32  N.  H.  215,  and  the  decision  was  approved 
and  followed  by  the  Supreme  Court  of  North 
Carolina,  in  State  v.  Western  N.  C.  R.  R.,  89 
N.  C.  584.  In  the  former  case  it  was  said  bj 
Bell,  J.,  <<The  foundation  of  the  English  com- 
mon law  with  its  infinite  niceties  was  nodiing 
more  than  usage ;  and  usage  here  holds  as  high 
a  place  in  our  esteem  as  usage  there."  The  ^^ 
mark  is  equally  true  of  Pennsylvania.  The  late 
Chief  Justice  Sharswood  in  a  lecture  before  the 
Law  Academy  of  Philadelphia,  in  1855,  traced 
with  great  learning,  the  development  of  a  wWe 
reaching  common  law  **by  the  silent,  gradual,  yet 
all-sufficient  power  of  common  usage  and  con- 
sent," citing  among  other  instances  the  right  oft 
tenant  for  a  term  certain  to  the  way  going  crop, 
DifTedorfer  v,  Jones,  1782,  cited  in  Stultz  9. 
Dickey,  5  Bin.  289;  but  not  to  spring  grain, 
Demi  v.  Bossier,  i  P.  &  W.  224;  the  noncxisl- 
ence  of  markets  overt,  Hosack  v.  Weaver,  i 
Yeates,  479 ;  barring  dower  by  a  simple  deed, 
Davey  v.  Turner,  i  Dall.  1 1  ;  and  as  showing 
that  changes  were  not  confined  to  the  dvil 
Courts,  the  repudiation  of  the  punishment  of  the 
ducking  stool,  and  some  other  punishments  not 
in  accordance  with  the  notions  of  the  people, 
James  v.  Com.  12  S.  &  R.  220. 

<<Every  country,'*  says  Tilghman,  C.  J.,  in 
Guardians  of  the  Poor  v,  Greene,  5  Binn.  554, 
**has  its  common  law.  Ours  is  composed  partlj 
of  the  common  law  of  England,  and  partly  of 
our  own  usages.  When  our  ancestors  emigrated 
from  England  they  took  with  them  such  of  the 
English  principles  as  were  convenient  for  the 
situation  in  which  they  were  about  to  place 
themselves.  It  required  time  and  experience  to 
ascertain  how  much  of  the  English  law  wouki  be 
unsuitable  to  this  country.  By  degrees,  as  cir- 
cumstances demanded,  we  adopted  the  English 
usages  or  substituted  others  better  suited  to  oor 
wants,  until  at  length  before  the  time  of  the  re- 
volution we  had  formed  a  system  of  our  own 
founded  in  general  on  the  English  constitution, 
but  not  without  considerable  variations." 

From  the  earliest  days  of  the  province,  as  we 
have  thus  seen,  the  failure  to  appear  after  doe 
service  of  a  summons,  has  been  treated  as  a  coo- 
tempt  of  the  process  of  the  Court,  and  the  dihi- 
tory  and  cumbrous  methods  of  outlawry  and  dii- 
tress  to  avoid  the  technical  necessity  of  an^ipeir- 
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axK^e,  have  been  discarded  in  favor  of  the  shorter, 
simpler,  and  more  effective  remedy  of  judgment 
for  the  default,  apparently  originating  in  usage, 
the  fountain  of  common  law,  sanctioned  by  fre- 
quent statutory  recognition,  and  extended  in  its 
operation  from  time  to  time  by  judicial  applica 
tion.  An  instance  of  such  judicial  extension  is 
found  in  the  adoption  of  the  equity  rules  by  this 
Court  in  1865,  whereby  subpoenas  to  appear  were 
abolished,  and  in  their  place  was  substituted  the 
service  of  a  copy  of  the  bill,  with  a  notice  endorsed 
thereon  to  appear,  and  that  on  failure  to  do  so  a 
decree /r^  confesso  might  be  entered  thereon, 
for  the  default.  And  a  still  more  recent  in- 
stance is  to  be  found  in  Longwell  9.  Hartwell, 
164  Pa.  533,  where  it  was  held  that  judgment 
might  be  entered  by  default  for  want  of  appear- 
ance against  a  garnishee,  although  the  statute 
makes  no  express  provision  for  any  such  judg- 
ment. We  therefore  conclude  that  the  practice  is 
entitled  to  recognition  as  an  integral  part  of  the 
common  law  of  the  State.  It  is  true  we  have 
found  no  precedents  in  the  Quarter  Sessions,  or 
in  criminal  cases,  but  as  indictments  against  cor- 
porations were  even  rarer  in  early  times  than  they 
are  now,  the  absence  of  reported  decisions  is  not 
conclusive  against  the  practice,  and  as  both  the 
object  sought  and  the  technicai  objection  to  be 
avoided  are  the  same,  and  as  in  misdemeanors 
where  the  personal  presence  of  the  defendant  is 
not  necessary,  the  application  of  the  remedy  is 
equaUy  convenient  and  effective,  we  see  no  good 
reason  why  the  same  remedy  should  not  apply  in 
one  case  as  in  the  other. 

The  order  refusing  judgment  is  reversed,  and 
judgment  directed  to  be  entered  against  the  de- 
fendant by  default  for  want  of  appearance. 

Note. — I  mm  under  obligatioiis  in  this  case  to  a  sup- 
plemental brief  prepared  t^  John  Douglass  Brown,  Jr., 
Esq.,  of  Philadelphia  Bar.    j.  T.  M. 

W.  D.  N. 


Jan.  *94,  464.  April  1 1,  1894* 

Commonwealth  v.  Wilkesbarre  ft  East- 
em  Railroad  Co. 

January  7,  1895.  Mitchell,  J.  For  the 
reasons  given  in  Com.  9.  Lehigh  Valley  R.  R. 
Co.,  (opinion  filed  herewith)  the  order  refusing 
judgment  is  reversed,  and  judgment  directed  to 
be  entered  against  the  defendant  by  default  for 
want  of  appearance. 

w.  D.  N, 


C.  P.  No.  2.  June,  1893,  ^73- 

Dale  V.  Blue  Mountain  Manufacturing 
Company. 

Practice  C  P. — Service  of  summons  on  non- 
resident corporcUion — Words  ^*  manager**  or 
''director''  in  Act  of  March  17,  1836. 
**  Principal  officer '  *  in  Act  of  June  zj,  18 j6 
—  Where  no  appearance  entered  for  defendant 
and  judgment  for  want  of  affidavit  of  de- 
fence. 

To  a  summons  in  assumpsit  against  a  corporation,  doing 
no  business  and  having  no  property  in  Philadelphia  G>un* 
ty,  and  with  its  principal  office  in  another  county,  the 
sheriff  of  Philadelphia  County  returned :  *<  Served  the  B. 
Company,  a  corporation  under  the  laws  of  Pennsylvania, 
by  giving,  June  22, 1893,  *  ^^^  ^^^  attested  copy  of  the 
within  writ  to  D.  B.  F.,  general  manager  of  the  said 
company,  and  making  known  to  him  the  contents  there- 
of» : 

ffild,  return  defective  because  it  did  not  set  out  that 

D.  B.  F.  was  the  "  principal  officer  "  of  the  corporation, 
nor  set  out  facts  that  would  show  that  a  service  on  a 
"  manager  "  would  be  good.  Act  of  June  13,  1836,  and 
Actof  March  17, 1856. 

The  Court  will  set  aside  the  sheriff's  return  to  a  sum- 
mons if  defective. 

The  only  cases  in  Pennsylvania  (except  in  suits  by  the 
Commonwealth)  in  which  a  summons  can  be  served 
upon  a  **manager*'  or  a  ''director"  of  a  corporation,  even 
where  the  property  of  the  corporation  is  wholly  or  in 
part  in  the  connlj,  are  where  the  president,  treasurer, 
secretary  or  chief  clerk  do  not  reside  or  cannot  be  found 
in  the  county,  and  the  sheriff's  return  must  so  show. 

The  words  "manager*'  or  "director"  used  in  the  Acts 
of  March  17, 1856,  March  21, 1842,  and  March  15, 1847, 
are  synonymous  and  mean  one  of  the  body  of  persons 
appointed  pursuant  to  the  charter  or  by-laws  of  the  cor- 
poration to  manage  its  affairs,  the  acts  of  the  individualt 
not  binding  the  corporation  except  when  acting  as  a  body. 

The  term  "principal  officer"  in  Act  of  June  13, 1836, 
means  the  chief  executive  of  the  corporation  whether  he 
be  called  president,  chairman  or  by  any  other  title. 

Where  no  appearance  be  entered  for  defendant,  judg- 
ment entered  against  him  for  want  of  an  affidavit  of  de- 
fence is  void,  and  will  be  stricken  ofL 

Sur  rale  to  set  aside  sheriflTs  return  and  strike 
off  judgment. 

The  essential  fects  are  sufficiently  stated  in 
the  opinion  of  Jbnkins,  J. 

Prancis  L  Gowen^  James  E.  Hood  and 
Charles  E.  Ingersoll^  for  the  rale. 

Francis  Chapman  and  S.  Spencer  Chapman, 
contra. 

November  17, 1894.  Jbnkins,  J.  This  was 
a  rale  to  set  aside  the  sheriff^s  retura  and  strike 
off  the  judgment  entered  against  the  defendant. 
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The  return  of  the  sheriflf  is :  * 'Served  the  Blue 
Mountain  Manufacturing  Company,  a  corpora- 
tion under  the  laws  of  Pennsylvania,  by  giving, 
June  22,  1893,  a  true  and  attested  copy  of  the 
within  writ  to  D.  B.  Fisher,  general  manager  of 
the  said  company,  and  making  known  to  him 
the  contents  thereof." 

The  defendant  is  a  corporation  under  the  laws 
of  the  State  of  Pennsylvania.  It  did  not  do 
any  business  in  this  county,  nor  have  any  prop 
erty  here.  Its  principal  office,  at  the  time  of 
the  issuing  of  the  writ  in  this  case,  was  at 
Tamaqua,  Pennsylvania.  The  action  was  in 
assumpsit.  The  service  of  a  writ  against  the 
defendant  within  this  county  in  such  an  action 
would,  therefore,  under  the  Act  of  June  13, 
1836,  sec.  41,  P.  L.  579,  Purd.  427,  pi.  122, 
have  to  be  made  upon  the  ^  ^president  or  other 
principal  officer,  or  on  the  cashier,  treasurer, 
secretary  or  chief  clerk"  of  the  corporation. 
The  person  referred  to  as  the  "president  or 
other  principal  officer"  we  understand  to  mean 
the  chief  executive  officer  of  the  corporation, 
though  called  president,  chairman,  or  by  any 
other  title. 

Under  the  Act  of  March  17,  1856,  P.  L.  388, 
I  Purd.  428,  pi.  128,  ^'When  any  action  is 
commenced  by  any  person  against  any  corpora- 
tion, in  any  county  in  which  the  property  of 
said  corporation  was  wholly  or  in  part  situate, 
it  shall  be  lawful,  if  the  president,  treasurer, 
secretary  or  chief  clerk  do  not  reside  or  cannot 
be  found  in  such  county,  for  the  sheriff  or  other 
officer  to  whom  any  process  may  be  directed,  to 
serve  the  same  on  any  manager  or  director  in 
such  county."  The  words  "manager"  or 
"director,"  used  in  this  Act,  and  also  in  the 
Acts  of  March  21,  1842,  P.  L.  145,  and  March 
15,  1847,  P*  L*  3^'*  are  synonymous,  and  mean 
one  of  the  body  of  persons  appointed  pursuant 
to  the  charter  or  by-laws  of  the  corporation  to 
manage  its  affairs,  the  acts  of  the  individuals 
not  binding  the  corporation,  except  when  act- 
ing as  a  body. 

The  return  in  the  present  case  shows  that  the 
writ  was  served  upon  Daniel  B.  Fisher,  "general 
manager." 

The  return  does  not  set  out  that  Daniel  B. 
Fisher  is  the  "principal  officer"  of  the  corpor- 
ation, nor  does  it  set  out  facts  which  show  that 
a  service  upon  a  "manager"  would  be  good. 
Even  where  the  property  of  a  corporation  is 
wholly  or  in  part  in  the  county,  the  only  cases, 
except  in  suits  by  the  Commonwealth,  in  which 
the  writs  can  be  served  upon  the  "manager"  or 
"director,"  are  where  the  president,  treasurer, 
secretary  or  chief  clerk  do  not  reside  or  cannot 
be  found  in  the  county,  and  the  sheriffs  return 
must  so  show :  Gilbough  v.  Keller,  3  Weekly 
Notes,  78;  Hunt  v.  Association,  17  Id.  423; 


Insurance  Co.  v.  Fuller,  81  Pa.  398.  Wethecc- 
fore  consider  that  the  sheriff's  return  in  this  case 
shows  no  sufficient  service.  If  the  return  shows 
a  defective  service,  it  should  be  set  aside:  Win- 
row  V,  Raymond,  4  Pa.  501. 

There  was  no  appearance  for  the  defendant, 
and  judgment  was  entered  against  it  for  wast 
of  an  affidavit  of  defence.  As  defendant  was 
not  in  Court,  such  judgment  is  void  and  should 
be  stricken  off:  Insurance  Co.  v.  Fuller,  st^ 

The  rule  is  therefore  made  absolute. 

F.  B.  N. 


C.  P.  No.  4.  March,  1894, 1096. 

R088  V.  p.  W.  ft  B.  R.  R.  Co. 

Practice  —  Affidavit  of  defence -^  Negligena— 
Damages, 

Where  a  statement  alleges  a  contract  by  the  defendnt 
to  carry  goods  to  a  certain  terminus  and  that  the  defend- 
ant in  violation  of  the  agreement  so  negligently  canied 
the  same  that  the  goods  were  damaged  to  a  ceitiii 
amount,  an  affidavit  which  denies  negligence  and  Kites 
tbe  cause  of  accident  which  resulted  in  the  iojoiy  to  the 
goods,  u  sufficient 

The  amount  of  damages  sustained  through  aHepd 
negligence  of  a  defendant  is  in  issue  without  any  defesoe 
being  made  specially  thereto,  except  where  the  negli- 
gence is  admitted  and  the  value  of  the  pfoperty  or 
amount  of  loss  is  disputed. 

Rule  for  judgment  for  want  of  sufficient  affi- 
davit of  defence. 

The  statement  set  up 'that  the  plaintiff  de- 
livered certain  household  goods  to  the  Northen 
Central  Railway  Co.,  to  be  carried  from  Balti- 
more to  Greenville,  N.  H.,  under  a  contract  by 
which  the  said  railway  company  should  trans- 
port the  goods,  and  at  the  end  of  its  tine  d^ 
liver  the  same  to  a  connecting  carrier ;  that  in 
pursuance  of  the  said  contract  the  said  company 
delivered  the  said  goods  to  the  defendant,  which 
received  the  same  in  good  order  and|  in  con- 
sideration of  freight,  agreed  to  carry  them  to 
the  termination  of  its  road,  but  in  violation  of 
said  agreement  so  negligently  carried  them  that 
the  plaintiff  sustained  damage  to  the  extent  of 
|i,7oo. 

The  affidavit  of  defence  admitted  injury  to 
the  goods,  but  set  up  that  they  were  injured 
without  any  negligence  on  the  part  of  the  d^ 
fendant,  by  reason  of  a  coupler  breaking  and 
dragging  along  the  track,  jamming  into  a  cross- 
ing, and  derailing  the  car  in  wUch  the  goods 
were. 

Horace  Z.  Cheyney^  for  the  rule. 

Edwin  J,  Sellers y  contra. 

No  affidavit  is  required  in  actions  for  n^- 
gence. 
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Krause  v.  Penna.  R.  R.  Co.,  19  Phila.  436. 
Hirst  V,  Whitesides,  i  Dist  Rep.  621. 
Oftbom  V.  Bank,  154  Pa.  134. 

The  carrier  is  entitled  to  the  benefit  of  the 
insurance. 

Phoenix  Ins.  Co.  v,  Erie  Co.,  117  U.  S.  312. 
Ins.  Co.  V,  Union  Co.,  138  Id.  388. 
St.  Louis  Ky.  v.  Ins.  Co.,  139  Id.  223. 
Wager  v.  Ins.  Co.,  150  Id.  99. 

November  28, 1894.  Arnold,  J.  The  affi- 
davit of  defence  lave  is  wise  and  just,  and  its 
effect  most  salutary;  but  we  must  be  careful  not 
to  bring  it  into  contempt  by  abuse  or  misuse. 
The  plaintiff  charges  the  defendant  with  negli- 
gence as  a  carrier,  and  the  defendant  not  only 
denies  that  it  was  negligent,  but  goes  further 
and  gives  the  particulars  of  an  accident  which 
caus^  the  injury  to  the  plaintiff's  goods.  To 
require  the  defendant  to  allege  more  than  this 
is  to  revive  the  subtleties,  intricacies  and  tech- 
nicalities of  special  pleading,  from  which  we 
are  happily  delivered  by  the  Procedure  Act  of 
1887.  The  affidavit  of  defence,  in  the  present 
case,  is  sufficient  to  carry  the  case  to  a  jury,  as 
it  is  not  the  province  of  Courts  to  decide  cases 
of  negligence  and  liquidate  the  damages  on  a 
motion  day. 

The  amount  of  damages  is  in  issue  without 
any  defence  being  made  thereto>  except  in 
cases  where  the  negligence  is  admitted  and  the 
value  of  the  property  or  the  amount  of  loss  is 
disputed. 

Rule  discharged. 

H.  B. 


Quarter  ^eddtons. 

Q.  S.  Aug.  1894,425. 

Commonwealth  v.  Simons. 

Camtitutianallaw — ConstituHon  of  U.  S.,  Art, 
/.,  sec.  8^  par.  4;  Art.  IV.,  sec.  2,  par.  j — 
Inter-State  Commerce — Police  Power — Dis- 
crimination against  nonresidents — Act  of 
April  18 i  i8gjy  P.  L.  17 ;  ordinance  of 
Philadelphia,  April  11,  1893. 

The  effect  of  Art  IV.,  sec.  2,  of  the  Constitution  of 
dke  United  States  is  to  declare  that  whatever  rights  or 
immunities  are  granted  hy  a  State  to  its  own  citizens,  or 
whatever  qualification  is  attached  to  a  restriction  imposed 
hj  it,  upon  the  exercise  of  rights  hy  its  own  citizens,  the 
aame  measure  must  be  applied  to  the  exercise  of  the  S9£iie 
rights  by  all  citizens  of  the  United  States  within  the 
boundaries  of  the  grantor  or  restrainor  State. 

The  police  power  does  not  enable  a  State  to  debar  the 
citizens  of  other  States  from  engaging  in  any  business 
which  the  State  leaves  open  to  its  own  citizens. 

The  Act  of  April  15,  189 1,  P.  L.  17,  forbidding  ped- 
dling without  a  license,  providing  that  nothing  therein 
<«shidi  jprevent  any  citizen  of  this  Commonwealth"  from 


peddling  the  products  of  his  or  her  farm  or  garden,  and 
empowering  cities  of  the  first  class  to  fix  by  ordinance 
the  amount  of  the  fee  to  be  paid  for  a  license,  \%  uncon- 
stitutional as  a  discrimination  against  citizens  of  other 
States  and  as  a  resiramt  upon  iuter-Siate  commerce. 

Rule  for  a  new  trial. 

The  defendant,  a  citizen  of  New  Jersey,  was 
indicted  for  peddling  in  the  City  of  Philadel- 
phia the  products  of  his  own  farm  without  a 
license  in  violation  of  the  Act  of  April  15, 1891, 
P.  L.  17,  and  the  ordinance  of  the  City  of 
Philadelphia  based  thereon.  The  jury  rendered 
a  verdict  of  guilty. 

Robert  S.  Clymer,  for  the  rule. 

Samuel  A  Boyle,  assistant  district  attorney, 
and  George  S.  CrflA<j»i,  district  attorney,  contra. 

November  30,  1894.  Hare,  P.  J.  An  Act 
of  Assembly  approved  April  15, 1891,  P.  L.  17, 
18,  makes  it  •'unlawful  for  any  person  to  hawk, 
peddle  or  vend,  upon  the  highways,  streets, 
lanes,  alleys,  avenues,  roads  or  pavements  of 
any  city  of  the  first  class,  any  fish,  fruit  or 
vegetables,  except  a  license  therefor  shall  have 
been  previously  obtained,"  as  provided  in  the 
Act.  It  further  provides  that  licenses  shall  only 
be  granted  to  citizens  of  the  United  States,  and 
for  one  y^ar ;  that  a  separate  license  shall  be 
taken  out  for  each  and  every  wagon,  cart,  dray, 
wheelbarrow,  or  any  vehicle  used  for  the  pur- 
pose aforesaid ;  "and  every  vehicle  shall  be 
conspicuously  marked  with  the  name  of  the 
licensee,  and  numbered  the  same  as  the  license 
which  was  granted  for  the  same." 

The  Act  further  empowers  and  requires  the 
councils  for  the  cities  of  the  first  class  **to  fix 
by  ordinance  the  amount  to  be  paid  for  a  license 
under  this  Act,  and  the  time  the  same  shall  be 
paid,  and  shall  also  describe  and  regulate  the 
manner  of  payment  thereof  into  the  treasury  of 
the  said  city." 

The  penalty  prescribed  for  a  violation  of  the 
provisions  of  the  Act  is  imprisonment  '*for  not 
more  than  five  days,  or  a  fine  of  not  more  than 
|ioo,  or  both  or  either,  in  the  discretion  of 
the  Court :  Provided,  that  nothing  contained 
in  this  Act  shall  prevent  any  citizen  of  this 
Commonwealth  from  vending,  hawking  or 
peddling  the  products  of  his,  her  or  their  farm 
or  garden." 

Under  the  authority  of  and  in  obedience  to 
this  Act  of  Assembly,  the  councils  of  the  City 
of  Philadelphia  passed  an  ordinance,  which  was 
approved  April  11,  1893  (City  Ord.,  1893,  pp. 
216,  217,  218).  This  ordinance  substantially 
re-enacts  the  provisions  of  the  Act  of  Assembly, 
and,  in  addition,  provides,  in  section  4,  that 
application  for  license  shall  be  made  to  the  com- 
missioner of  markets  and  city  property,  who  is 
''authorized,  upon  payment  to  him,  for  the  use 
of  the  city,  of  the  sum  of  I15  for  each  wagon 
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or  other  vehicle  drawn  by  two  horses  or  other 
aDimals,  or  |io  for  each  wagon  or  other  vehicle 
drawn  by  one  horse  or  other  animal,  or  ^5  for 
each  barrow  or  hand  cart,  to  grant  a  license." 

In  section  5  the  ordinance  provides:  **That 
all  farmers  vending  the  produce  of  their  own 
farms  shall,  on  appearing  before  the  commis- 
sioner of  markets  and  city  property,  and  satisfy- 
ing him,  under  oath  or  aflfirmation,  that  they  are 
farmers  selling  the  produce  of  their  own  farms 
only,  be  entitled  to  receive  a  license  without 
charge  therefor,  providing  they  are  residents  of 
the  State  of  Pennsylvania.  All  non-residents  of 
this  Slate  shall  be  liable  to  the  penalties  of  sec- 
tion 4." 

It  further  provides  that  for  a  violation  of  any 
of  its  provisions,  the  oftender,  on  conviction, 
shall  be  liable  to  such  penalty  or  penalties  as  are 
imposed  by  law. 

The  defendant,  who  resides  in  Camden,  was 
indicted  for  selling  the  produce  of  his  farm  in 
the  streets  of  Philadelphia  contrary  to  the  pro- 
visions of  the  above  ordinance.  The  case  went 
to  the  jury,  who  found  him  guilty,  and  he  now 
asks  for  a  new  trial,  on  the  ground  that  the  or- 
dinance is  invalid  under  the  first  clause,  sec.  2, 
Art.  IV.,  of  the  Constitution  of  the  United 
States,  which  reads  as  follows : — 

**The  citizens  of  each  State  shall  be  entitled 
to  all  the  privileges  and  immunities  of  citizens 
in  the  several  States." 

The  extent  and  limitations  of  this  clause  are 
not  altogether  clear,  but  it  is  unquestionably 
broad  enough  to  cover  the  case  in  hand.  As 
was  said  in  The  Slaughter  House  Cases,  16  Wal- 
lace, 36,  77,  the  purpose  was  "to  declare  to  the 
several  States  that  whatever  those  rights  and 
immunities  as  you  grant  or  establish  them  to 
your  own  citizens,  or  as  you  qualify  or  impose 
restrictions  on  their  exercise,  the  same,  neither 
more  nor  less,  shall  be  the  measure  of  the  rights 
of  citizens  of  other  Sutes  within  your  jurisdic- 
tion." So  interpreted  the  clause  is  well  suited 
to  the  end  in  view,  which  was  to  render  local 
self-government  compatible  wjth  the  equality 
which  should  prevail  among  the  members  of  a 
nation.  The  laws  made  by  the  several  States 
might  and  would  be  different,  but  their  opera- 
tion would  none  the  less  be  the  same  as  to  every 
citizen  of  the  United  States  who  came  within 
their  scope,  or  whose  interests  were  involved. 
It  is  by  virtue  of  this  principle  that  an  inhabit- 
ant of  Pennsylvania  who  travels  or  sojourns  in 
any  State  of  the  Union,  finds  himself  on  a 
level  with  the  people  by  whom  he  is  surrounded, 
and  subject  to  no  restriction  that  does  not  weigh 
on  them.  So  long  as  he  remains  in  his  own 
State  he  is  guarded  by  her  laws,  and,  when  he 
crosses  the  frontier,  may  appeal  to  the  above 
clause  against  the  denial  of  such  justice  as  the  laws 


of  the  State  into  which  he  passes  award  to  her 
OMm  citizens.  A  resident  of  New  Jersey,  cool^ 
quently,  becomes,  on  crossing  the  Delaware,  as 
much  a  citizen  of  Pennsylvania,  for  all  the  pur- 
poses of  trade  and  commerce,  as  if  he  had  been 
born  and  was  domiciled  in  Philadelphia.  A 
clause  declaring  that  the  occupants  of  farms  in 
this  State  shall  be  unconditionally  entitled  to 
vend  their  produce  in  the  streets,  while  denying 
a  like  privilege  to  residents  of  New  Jersey  wbo 
fail  to  procure  a  license,  is,  therefore,  contnry 
to  the  Constitution  of  the  United  Sutes,  and 
invalidates  the  entire  Act  and  every  ordinance 
that  may  be  enacted  with  the  view  of  carrying 
it  into  effect. 

The  conviction  of  the  defendant  is  also,  1 
think,  contrary  to  the  Article  of  the  Constitn- 
tion  empowering  Congress  to  regulate  commerce 
with  foreign  nations  and  among  the  States, 
which  impliedly  forbids  local  legislation  tend- 
ing to  impair  the  uniformity  which  the  grant  to 
Congress  was  designed  to  promote.  The  States 
may,  by  virtue  of  the  police  power  which  ii 
reserved  to  them  and  generally  withheld  from 
Congress,  adopt  measures  for  the  preservation 
of  health  and  order,  although  they  operate  in* 
ciden tally  on  commerce,  and  might  be  taken  bj 
Congress  under  the  commercial  power,  bat  do 
State  can,  by  virtue  of  the  police  or  any  other 
power,  preclude  the  inhabitants  of  other  States 
from  engaging  in  a  branch  of  trade  that  is  left 
open  to  her  own  citizens.  Commerce,  as  Chief 
Justice  Marshall  pointed  out  in  Gibbons  9. 
Ogden,  9  Wharton,  i,  includes  intercourse,  and 
cannot  be  free  unless  the  inhabitants  as  well  as 
the  wares  of  each  State  have  an  unimpeded  ac- 
cess to  the  marts  of  every  other.  An  ordinance 
rendering  a  Jerseyman  who  hawks  or  peddles 
the  produce  of  his  farm  in  Pennsylvania  without 
purchasing  a  license,  liable  to  fine  and  impris- 
onment, while  no  such  liability  is  imposed  on 
farmers  residing  in  Pennsylvania,  manifesdj 
sins  against  this  rule,  and  is  equally  invalid, 
whether  it  be  regarded  as  a  police  regulation  (v 
as  a  tax,  because  the  effect  is  the  same  in  bodi 
cases,  and  vitiates  the  means :  Ward  v.  Mary- 
land, 12  Wallace,  418;  Passenger  Cases,  7 
Howard,  283;  Brown  v.  Marylimd,  12  Whar- 
ton, 419 ;  Welton  v.  Missouri,  91  U.  S.  275. 

Summed  up  the  case  is  substantially  as  fol- 
lows: The  ordinance  establishes  two  classes; 
one  consisting  of  farmers  residing  in  Pennsyl- 
vania, the  other  of  those  dwelling  elsewhere, 
and  exempts  the  former  from  the  license  tax 
which  is  imposed  on  the  latter.  In  so  doing,  it 
not  only  discriminates  against  the  citizens  of 
other  Sutes,  but  operates  as  a  restraint  on  inter- 
state commerce,  and  consequently  is  invalid. 

The  rule  for  a  new  trial  is  made  absolute. 


H.  B. 
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Oct.  ''94,  506.  November  9, 1894 

(yNeil  et  al.  v.  American  Fire  Insur- 
ance Company. 

C^nsdiutional  lam — Delegation  of  legisktlive 
power — Insurance — ^* Standard  policy* — Act 
0/  April  j6y  1891,  P.  L,  22, 

i^qgislative  power  is  vetted  in  the  legislative  branch  of 
the  government  and  cannot  be  delegated ;  and  while  a 
law  complete  in  its  terms  may  depend  for  its  going  into 
effect  upon  the  action  of  some  person  other  than  the  Leg- 
islature, yet  an  Act  which  as  passed  delegates  the  right  or 
power  to  insert  in  it  terms  or  parts  whidi  have  not  been 
passed  upon  by  the  Legislatnre,  is  unconstitutional  and 
void. 

The  Act  of  April  16, 1891,  P.  L.  22,  providing  for  a 
untfonn  policy  of  fire  insniance,  directing  its  use  and 
enacting  penalties  for  the  failure  to  use  it,  is  a  delegation 
of  legisUuive  power  and  therefore  unconstitutional  in 
that— 

(i)  It  does  not  fix  the  terms  and  conditions  of  the  pol- 
icy whose  use  it  commands. 

(2)  It  delegates  the  power  to  prescribe  the  form  of  the 
policy  and  the  conditions  and  restrictions  to  be  added  to 
and  made  part  of  it  to  a  single  individual. 

(3)  The  said  individual  appointee  is  designated  only 
by  ms  official  title;  he  is  the  person  who  may  happen  to 
be  the  insurance  commissioner  at  the  time  when  the  form 
of  the  standard  policy  is  to  be  prepared. 

(4)  The  appointee  is  not  required  to  report  his  work  to 
the  appointing  body,  but  simply  to  file,  in  his  own  office, 
the  form  devised ;  which  does  not  become  part  of  the  stat- 
ute in  fact,  is  not  recorded  in  tbe  statute  book,  and  no  no- 
tice of  it  can  be  found  in  the  records  of  the  Legislature. 

(5)  The  Act  was  approved  in  April,  1891,  and  the  ap- 
pointee had  until  the  following  November  to  prepare  and 
file  the  form  of  policy,  over  which,  when  filed,  the  Legis 
lature  had  no  control  whatever.  It  did  not  consider,  anH 
had  no  knowledge  of,  the  form  which  it  required  all 
companies  doing  business  in  the  State  to  adopt  and  use 
under  heavy  pe&iUties. 

Appeal  of  H.  D.  O'Neil  and  the  Dollar  Sav 
ings  Bank,  plaintiffs,  from  the  judgment  of  the 
Common  Pleas  No.  2,  of  Allegheny  County,  re 
fusing  to  take  off  a  non-suit  entered  in  an  action 
against  the  American  Fire  Insurance  Company 
to  recover  upon  a  policy  of  fire  insurance  issued 
by  said  company. 

On  the  trial  of  this  cause,  plaintiff  gave  in 
evidence  a  policy  of  the  American  Insurance 
Company,  dated  November  2,  1892,  to  H.  D. 


O'Neil,  owner,  and  the  Dollar  Savings  Bank, 
mortgagee,  on  property  602  and  604  Locust 
street,  McKeesport.  The  policy  was  what  is 
known  as  a  standard  policy  and  contained,  inter 
alia,  tbe  following  provisions: — 

*'If  fire  occur  the  insured  shall  give  immediate  notice 
of  any  loss  thereby  in  writing  to  this  company,  protect  the 
prop^ty  from  further  damage,  fonhwith  separate  the 
damaged  and  undamaged  personal  property,  put  it  in  the 
best  possible  order,  make  a  complete  inventory  of  the 
same,  stating  the  quantity  and  cost  of  each  article  and  the 
amount  claimed  thereon  ;  and,  within  sixty  days  after  the 
fire,  unless  such  time  is  extended  in  writing  by  this  com- 
pany, shall  render  a  statement  to  this  company,  signed 
and  sworn  to  by  said  insured,  stating  the  knowledge  and 
belief  of  the  insured  as  to  the  time  and  origin  of  the  fire; 
the  interest  of  the  insured  and  of  all  others  in  the  prop- 
erty ;  the  cash  value  of  each  item  thereof  and  the  amount 
of  loss  thereon ;  all  encumbrances  thereon  ;  all  other  in- 
surance, whether  valid  or  not,  covering  any  of  said  prop- 
erty ;  and  a  copy  of  all  the  descriptions  and  schedules  m 
all  policies ;  any  changes  in  the  title,  use,  occupation,  lo- 
cation, possession,  or  exposures  of  said  property  since  the 
issuing  of  this  policy;  by  whom  and  for  what  purpose  any 
building  herein  described,  and  the  several  parts  thereof, 
were  occupied  at  the  time  of  fire ;  and  shall  furnish,  if 
required,  verified  plans  and  specifications  of  any  building, 
fixtures,  or  machinery  destroyed  or  damaged ;  and  shall 
also,  if  required,  furnish  a  certificate  of  the  magistrate  or 
notary  public  (not  interested  in  the  claim  as  a  creditor  or 
otherwise,  nor  related  to  the  insured)  living  nearest  the 
place  of  fire,  stating  that  he  has  examined  the  drcnm- 
stances  and  believes  tbe  insured  has  honestly  sustamed 
loss  to  the  amoiut  that  such  magistrate  or  notary  public 
shall  certify 

**In  the  event  of  disagreement  as  to  the  amount  of  loss 
the  same  shall,  as  above  provided,  be  ascertained  by  two 
competent  and  disinterested  appraisers,  the  insured  and 
this  company  each  selectmg  one,  and  the  two  so  chosen 
shall  first  select  a  competent  and  disinterested  umpire ; 
the  appraisers  together  shall  then  estimate  and  appraise 
the  loss,  stating  separately  sound  value  and  damage,  and 
failing  to  agree,  shall  submit  their  differences  to  the  um- 
pire ;  and  the  award  in  writing  of  any  two  shall  deter- 
mine the  amount  of  such  loss ;  the  parties  thereto  shall 
pay  the  appraiser  respectively  selected  by  them  and  shall 
bear  equally  the  expenses  of  the  'ap^  raisal  and  umpire. 

<*  1  his  company  shall  not  be  held  to  have  waived  any 
provision  or  condition  of  this  policy,  or  any  forfeiture 
thereof  by  any  requirement,  act  or  proceeding  on  its  part 
relating  to  the  appraisal  or  to  any  examination  herein 
provided  for;  and  the  loss  shall  not  become  payable  until 
sixty  days  after  the  notice,  ascertainment,  estimate,  and 
satisfactory  proof  of  the  loss  herein  required  have  been 
received  by  this  company,  including  an  award  by  ap- 
praisers when  appraisal  has  been  required." 

The  plaintiff  also  gave  evidence  showing  the 
following  case  : — While  the  policy  was  in  force 
the  building  insured  was  entirely  destroyed  by 
lire.  The  defendants  were  immediately  notified  of 
the  loss,  and  within  a  few  days,  Smith,  the  secre- 
tary of  the  Artisans'  Insurance  Company,  which 
had  also  issued  a  policy  on  the  premises,  and 
AUewelt,  an  adjuster  of  the  defendant  company, 
visited  the  ruins,  in  company  with  the  own^. 
After  examining  the  premises,  at  the  suggestion 
of  Smith  and  AUewelt,  the  three  of  them  went 
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to  the  office  of  Campbell,  the  local  agent  of  the 
companies,  where  these  officers  of  the  companies 
offered  $1600  in  settlement  of  the  loss,  and  this 
O'Neil  refused  to  accept ;  at  this  time  there  was 
no  denial  of  liability,  no  request  for  formal 
proofs  of  loss ;  the  only  question  was  as  to  the 
value  of  the  loss.  The  officers  then  proposed 
to  have  arbitrators  appointed  to  determine  the 
amount  of  the  loss,  and  this  was  agreed  to  by 
O'Neil,  each  party  selecting  one  arbitrator  or 
appraiser.  When  the  arbitrators  met,  the  party 
chosen  by  the  companies  refused  to  proceed  un- 
less an  agreement  in  writing  was  signed.  No 
such  agreement  was  called  for  by  the  policy,  and 
the  agreement  produced  varied  from  the  terms 
and  requirements  of  the  policy  as  regards  the 
appraisement.  For  these  reasons  the  insured 
refused  to  sign  the  paper.  Thereupon  the  ap- 
praiser for  the  insurance  companies  refused  to 
proceed,  and  although  requested  by  the  insured, 
refused  to  make  the  appraisement  called  for  by 
the  policy.  After  this  refusal  the  defendant  re- 
fused to  pay  the  amount  of  its  policies. 
.  The  defendant  moved  for  a  non-suit,  on  the 
ground,  (i)  that  there  was  no  evidence  of  the  furn- 
ishing of  proofs  of  loss  as  required  by  the  policy, 
and  no  evidence  of  a  waiver  thereof;  (2)  that 
there  was  no  evidence  of  the  waiver  of  the  ap- 
praisal required  in  case  of  disagreement  as  to 
amount  of  loss ;  (3)  that  no  authority  had  been 
shown  in  Allewelt  to  waive  any  of  the  provisions 
in  the  policy ;  (4)  that  no  authority  existed  in 
any  officer  of  the  defendant  to  waive  any  provision 
of  the  policy  unless  the  waiver  were  written  up- 
on or  attached  to  the  policy,  and  there  was  no 
such  writing  in  evidence.  The  Court  sustained 
the  motion,  saying  in  entering  judgment: — 

<*The  motion  that  has  been  made  is  one  that 
asks  the  Court  to  say  that  taking  all  the  testi- 
mony that  the  plaintiffs  have  given  to  be  true, 
with  all  the  proper  inferences  that  can  be  drawn 
from  it,  they  cannot  recover. 

'*The  contract  of  insurance  is  made  on  a  policy 
in  each  case  that  is  prescribed  by  the  State  and 
State  authorities.  It  is  the  same  policy  that  is 
in  force  in  the  State  of  New  York  and  has  been 
for  some  years.  I  have  grave  doubts  myself  as 
to  the  constitutionality  of  a  part  of  this  Act  of 
Assembly,  viz:  putting  into  the  hands  of  the 
insurance  commissioner  power  that  it  is  even 
questionable  whether  the  Legislature  has  to  leg- 
islate. V 

**The  Act  of  Assembly  that  has  been  passed 
gives  the  insurance  commissioner  power  to  pre- 
scribe a  form  of  policy  which  every  insurance 
company  in  the  State,  or  doing  business  in  the 
State,  is  bound  to  adopt  under  pain  of  a  penalty, 
and  every  man  getting  insurance  has  to  take  that 
form  of  policy.  If  it  be  a  bad  form,  probably 
the  best  thing  to  do  is  to  enforce  the  Act,  and 


have  the  attention  of  the  public  called  to  it,  so 
that  it  can  be  changed  or  repealed.  I  have  my- 
self a  very  decided  opinion  in  regard  to  it.  I 
look  upon  it  as  infamous. 

''In  the  past,  companies  doing  business  in  the 
State,  many  of  them  not  having  offices  here,  or 
not  resident,  were  in  the  habit  of  putting  clauses 
in  theirpolicies  which  virtually  made  an  insurance 
policy  only  security  if  the  company  saw  fit  to 
pay  it — ^unreasonable,  unjust,  inequitable  provi- 
sions, and  provisions  so  many  of  them  that 
hardly  any  ordinary  lawyer  who  was  not  an  a- 
pert  in  the  insurance  business  could  get  the  run 
of  all  of  them. 

'*The  Courts  of  this  State  had  held  those  pro- 
visions to  be  void  in  many  cases,  on  the  ground 
that  virtually  they  were  a  trick  of  the  company 
to  hoodwink  and  cheat  honest  people  insuring 
their  property.  The  evil  was  so  great  that  legis- 
lation seemed  to  be  required,  and  the  Legislature 
passed  an  Act  in  1891  authorizing  and  directing 
the  insurance  commissioner  of  this  State  to  pro- 
vide a  form  of  policy  which  all  insurance  com- 
pani^  were  bound  to  adopt.  He  did  so,  and 
they  have  to  follow  it  or  run  the  risk  of  incur- 
ring penalties.  Not  one  of  them  has  yet  under- 
taken, I  believe,  to  ignore  it. 

"The  conditions  put  in  that  policy  go  beyond 
almost  any  policy  that  ever  was  exhibited  in  the 
Courts  before.  Numerous  provisions  were  pat 
in  that  the  Court  had  declared  void  because  they 
were  so  unjust  and  inequitable.  The  basis  i 
the  policy  seems  to  be  an  assumption  that  every 
man  who  insures  his  property  is  necessarily  a 
rogue,  and  will  undertake  to  cheat  the  company, 
and  that  the  poor,  honest  companies  must  be 
protected  against  the  villainy  of  the  people  who 
pay  their  money  and  get  insurance. 

'^It  seems  to  be  framed  in  the  interest  of  dis- 
honest companies  and  insurance  brokers,  and 
puts  an  honest  insurance  company  and  honest 
officers  of  acompanyat  a  very  great  disadvantage, 
but  we  hold  for  the  present  that  it  is  a  valid  law 
and  a  valid  form  of  policy,  and  that  its  provi- 
sions are  to  be  enforced  when  they  come  into 
Court,  and  until  the  Supreme  Court  declares 
that  they  are  not  to  be  enforced — not  to  be  held 
to  mean  what  they  say — every  man  ought  to 
understand  that  when  he  has  an  insurance  polk7 
upon  his  profterty  it  is  an  exceedingly  poor 
security.  He  will  get  paid  if  the  company  sees 
fit  to  pay  him." 

The  Court  in  banc  refused  to  take  off  the  non- 
suit, and  the  plaintiff  took  this  appeal,  assigning 
as  error  the  refusal  to  take  off  the  non-suit. 

IV.  B.  Rodgers,  (/  H.  Beal  with  him),  for 
appellants. 

Where  a  loss  is  total  no  formal  proofe  are  re- 
quired. 

Insurance  Co.  v,  Dougherty,  102  Pa.  568. 
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Roe  V.  Insunmce  Co.,  149  Id.  94. 

The  company  having  had  immediate  notice 
of  the  loss,  and  its  officers  having  visited  the  pre- 
mises and  entered  into  negotiations  for  the  pay- 
ment of  the  loss  and  arranged  for  an  appraise- 
ment without  demanding  technical  proofs  of  loss, 
could  not  raise  this  question  on  the  trial. 

Woods  on  Ins.,  Sec.  458. 
Snowdenf.  Ins.  Co.,  122  Pa.  502. 
Roe  V,  Ins.  Co.,  149  Id.  94. 
Whitmore  v.  Ins.  Co.,  148  Id.  418. 
McFarland  v.  Ins.  Co.,  134  Id.  599. 

The  requirement  as  to  appraisement  was  not 
binding  but  revocable  at  any  time,  and  could  be 
revoked,  even  after  appraisers  were  appointed, 
and  by  bringing  suit. 

Mentz  V.  Ins.  Co.,  79  Pa.  478. 
Assurance  Co.  v,  Hocking,  115  Id.  407. 

The  company  refused  either  to  proceed  with 
the  appraisement  or  pay  the  loss;  this  was  a 
waiver. 

Snowden  v,  Ins.  Co.,  122  Pa.  502. 

Bonnert  v.  Ins.  Co  ,  129  Id.  558. 

The  Act  of  April  16,  1891,  P.  L.  22,  did  not 
change  the  construction  or  effect  of  the  language 
of  the  policy  and  render  it  other  than  what  it 
was  construed  to  be  by  the  decisions  made  prior 
to  its  passage. 

The  contract  derives  none  of  its  validity  from 
the  l^slative  Act.  Although  the  form  is  thereby 
prescribed  it  is  none  the  less  the  contract  of  the 
parties.  It  is  from  their  consent  that  it  derived 
its  binding  effect.  The  provisions  of  the  con- 
tract in  relation  to  proofs  of  loss  and  appraise- 
ment are  still  inserted  wholly  for  the  benefit  of 
the  insurer.  And  if  it  chooses  to  do  so,  it  has 
just  the  same  right  to  waive  those  provisions,  as 
though  the  Legislature  had  not  prescribed  the 
form  of  the  contract. 

Ins.  Co.  V.  Curry,  13  Bush,  312, 

Reed  v.  Washington  Ins.  Co.,  138  Mass.  572. 

The  power  of  the  insurance  commisssoner  to 
prescribe  a  contract  being  a  delegated  one,  the 
terms  prescribed  by  him  must  be  reasonable  or 
they  are  invalid. 

Pittsburgh's  Appeal,  115  Pa.  4. 

Baltimore  v.  Radecke,  49  Md.  217. 

MinnesoU  v,  R.  R  Co.,  134  U.  S.  418. 

The  provisions  here  as  to  proofs  of  loss,  ap- 
praisal and  waiver  are  unreasonable. 

The  Act  of  April  16,  1891,  P.  L.  22,  is  un- 
constitutional. All  legislative  power  is  vested  by 
the  Constitution  in  the  General  Assembly  and 
it  cannot  delegate  the  power. 

Cooley,  Const.  Limitations  (6th  ed.)  137. 

Parker  v.  Comth.,  6  Pa.  507. 

Case  of  West  Philadelphia,  5  W.  &  S.  281. 

Sute  V,  Commissioners,  37  N.  J.  Law,  12. 

State  V,  Yoong,  29  Minn.  474. 


This  Act  is  an  attempted  delegation  to  the  in- 
surance commissioner  of  the  power  to  make  a 
law. 

The  entire  matter  as  to  the  ex/enf  and  charac- 
ter of  the  terms  and  conditions  of  the  contract  is 
left  to  the  judgment,  the  wisdom  and  discretion 
of  the  commissioner.  It  is  ^>  judgment  that 
determines  what  this  part  of  the  Imv  shall  be, 
and  not  the  judgment  of  the  Legislature. 

When  the  commissioner  has  prepared  the  form 
of  contract,  that  contract  becomes  part  of  the 
Act  itself,  and  must  be  read  into  it.  Because  it 
is  a  departure  from  the  form  prescribed  by  the 
commissioner  that  is  prohibited  and  made  punish- 
able. So  that  we  must  embody  this  contract  in 
the  Act  in  order  to  know  what  it  is  that  we  are 
commanded  to  do. 

The  Act  is  unconstitutional  because  it  attempts 
to  oust  the  jurisdiction  of  the  Courts  and  to 
deprive  the  parties  of  a  trial  by  jury. 

People  V,  Haws,  37  Barb.  440. 
Mentz  z/.  Ins.  Co.,  79  Pa.  478. 
Assurance  Co.  v,  Hocking,  115  Id.  407. 
Home  Ins.  Co.  v.  Morse,  87  U.  S.  445. 
Barron  v,  Bumside,  121  Id.  186. 

It  violates  Art.  III.,  §  7,  of  the  Constitution  in 
that  it  changes  the  rules  of  evidence  relating  to 
agency. 

By  prescribing  a  formal  contract  to  be  made 
by  parties  sui  juris  as  to  their  own  private  busi- 
ness it  violates  Art.  I.,  §  i,  of  the  Constitution. 

Godcharles  v,  Wigeman,  113  Pa.  437. 

Comth.  V,  Ptnyt  155  Mass.  117. 

Millett  V,  People,  117  111.  294. 

Coal  Co.  V.  People,  147  Id.  66. 

Ry.  Co.  V.  Wilson,  4  Tex.  App.  322. 

Sute  V.  Fire  Creek  Coal  Co.,  33  W.  Va.  188. 

State  V.  Goodwill,  Id.  178. 

People  V,  Gillson,  109  N.  Y.  389. 

In  re  Jacobs,  98  Id.  98. 

Ex  parte  Kuback,  85  Cal.  274. 

State  V.  Scougal,  2  S.  Dak. 

Peddlers*  License,  22  Weekly  Notes,  35. 

Edwin  Z.  Smith,  (with  him  J.  S,  Ferguson 
and  E,  G,  Ferguson),  for  appellee. 

A  power  to  regulate  details  may  be  delegated, 
although  its  exercise  be  a  quasi  legislative  ac- 
tion. 

Sutherland  on  Statutory  Construction,  68. 
Wayman  z/.  Southard,  10  Wheat  I. 

As  the  measure  left  the  Legislature  it  was  not  * 
a  dead  letter,  but  a  very  living  law.  It  declares 
that  from  and  after  a  certain  date  but  one  form 
of  fire  insurance  policy  shall  be  used  in  the 
State ;  that  it  shall  contain  certain  provisions 
specified  and  others  to  be  formulated  by  the  in- 
surance commissioner,  and  shall  be  filed  by  him 
before  a  time  certain.  That  every  insurance 
company  doing  business  in  the  State  shall  use  it 
or  suffer  a  heavy  penalty.     Here  surely  is  no^ 
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lifeless  statute,  to  be  galvanized  into  being  by 
the  act  of  the  insurance  commissioner,  but  a 
living  law,  wanting  only  the  final  touches  of  the 
officer  in  whose  department  and  under  whose 
charge  it  is  to  operate.  It  is  his  exercise  of  in- 
cidental discretion  that  is  to  put  the  law  in  opera- 
tion, but  the  law  exists  propria  vigor e  indepen- 
dent of  his  subsidiary  action. 

While  the  Legislature  cannot  delegate  the  law 
making  power,  it  may  leave  large  discretion  to 
the  officers  who  are  to  carry  the  laws  into  eflfect. 

State  V.  C.  M.  &  St.  P.  Ry.  Co.,  38  Minn.  298. 
Georgia  R.  R.  v.  Railroad  G>mr8.,  70  Ga.  694. 
Martin  v.  Witherspoon,  135  Mass.  175. 

The  Legislature  had  the  power  to  promulgate 
in  its  own  statute  a  standard  form  of  insurance 
policy.  Such  action  was  well  within  its  powers, 
either  as  in  regulation  of  contracts,  as  a  measure 
of  public  policy,  or  as  in  the  direction  and  super- 
vision of  the  business  of  the  insurance  compan- 
ies. To  the  commissioner  of  insurance,  by  Act 
of  April  4,  1873,  (P«  L*  ^^)»  creating  an  insur- 
ance department,  establishing  his  office  and  de- 
fining its  duties,  large  powers  are  granted  as  to 
the  direction  of  the  insurance  business  in  this 
State,  the  supervision  of  the  corporations  con- 
ducting it,  and  the  enforcement  of  all  penalties 
and  forfeitures  prescribed  by  law  in  case  of  the 
unlawful  carrying  on  of  said  business.  What 
then  more  natural  and  proper  than  that  the  ''in- 
cidental discretion"  of  preparing  a  standard 
form  of  insurance  policy  and  of  promulgating 
the  same,  should  be  entrusted  to  the  executive 
officer,  whose  duty  it  would  be  to  enforce  its 
use,  and  in  whom  was  vested  full  supervisory 
power  over  the  corporations  who  were  to  use 
it? 

This  case  is  within  the  principle  of  Locke's 
Appeal,  72  Pa.  491.  The  form  of  contract,  though 
prescribed  and  its  use  compulsory,  takes  its 
effect  not  only  from  the  law  but  also  from  the 
consent  of  the  parties  entering  into  it,  and  parties 
to  a  controversy  may  voluntarily  use  a  tribunal 
other  than  the  Courts  to  settle  preliminary  ques- 
tions of  amount  of  damages. 

Armstrong  v.  W.   Mfgrs.  Ins.  Co.,  22  Ins.  Law 
Journal,  795. 

The  rules  of  evidence,  if  altered,  are  altered 
likewise  by  the  consent  of  the  contracting  par- 
ties. 

The  Act  is  not  unconstitutional  as  prescribing 
a  form  of  contract  to  be  made  by  parties  sui 
juris  as  to  their  own  private  business. 

Godcharles  v.  Wigeman,  113  Pa.  437,  and 
the  other  authorities  cited  on  this  point  by  ap- 
pellant, all  apply  to  cases  where  attempts  were 
made  by  legislative  enactment  to  interfere  with 
persons  sui  juris  in  the  making  of  their  own 
business  contracts.    The  distinction  between  the 


legislation  in  this  class  of  cases  and  in  the  one 
before  us  is  clear  and  valid.  The  LegisUtise 
has  a  right  to  supervise  and  regulate  the  Imb- 
ness  of  the  corporations  to  whom  it  has  granted 
a  monopoly.  They  are  the  wards  and  depen- 
dents of  the  State,  which  may  prescribe  for,  and 
compel,  them  to  use  a  uniform  contract,  provid- 
ing the  same  be  reasonable  and  just. 

Commonwealth  I'.  Vrooman,35  Weekly  NoTBS,  97. 

The  use  of  the  standard  policy  being  compul- 
sory on  companies,  the  former  rule  of  interpre- 
tation— that  certain  requirements  of  the  policy 
as  to  proofs  of  loss  and  appraisement  might  be 
held  to  be  waived  by  the  acts  of  the  company, 
being  for  their  benefit — cannot  be  applied  to  the 
contract  under  consideration. 

Mitchell  V,  St  Paul  German  Ins.  Co.,  21  Ins  L.  J., 

1003,  (Mich.) 
Armstrong  v.  W.  M6s.  Ins.  Co.,  22  Ins.  L.  J.  795, 


1003,  (Mich.) 

ng  V.  W. 
(Mich.  1893). 


Moore  et  al,^  v.  Hanover  Ins.  Co.,  23  Ins.  L  {. 

466  (N.Y.Ct.  of  Appeals). 
Quinlan  v,  P.  W.  Ins.  Co.,  133  N.  Y  356. 
Wilcox  V.  Continental  Ins.  Co.,  85  Wis.  193. 
Bourgeois  v.  N.  W.  Ins.  Co ,  86  Wis.  606. 
Shapiro  v.  Ins.  Co.,  22  Ins.  L.  J.  310. 
Steele  v,  German  Ins.  Co.,  93  Mich.  81. 
Wierengo  Ins.  Co  ,  98  Id.  021. 

January  7,  1895.  Williams,  J.  The  com- 
pulsory non-suit  entered  in  this  case  must  stand 
or  fall  with  the  Act  of  sixteenth  April,  1891, 
P.  L.  22,  entitled,  «*An  Act  to  provide  for  a 
uniform  contract  or  policy  of  insurance  to  be 
made  and  issued  by  all  insurance  companies  tak- 
ing fire  risks  on  property  within  the  State." 

The  action  is  upon  a  policy  in  the  form  ^ 
pared  by  the  insurance  commissioDer  under  the 
directions  of  that  Act.  At  the  trial  the  plaintiff 
gave  his  policy  in  evidence  and  then  ofiered  die 
testimony  of  witnesses  for  the  purpose  of  shov- 
ing a  waiver  by  the  company  of  the  conditions 
in  the  policy  relating  to  proofs  of  loss  and  an 
appraisement  of  the  value  of  the  property  <k- 
stroyed.  These  offers  were  objected  to  upot 
the  ground  that  the  conditions  were  prescribed 
by  a  statute  and  could  be  waived  only  in  the 
manner  which  the  statute  provided.  The  learned 
Judge  of  the  Court  below  assumed,  with  evident 
reluctance,  the  constitutionality  of  the  Act  of 
1891,  sustained  the  objection  to  the  evidence  of- 
fered, and  left  the  plaintiff  to  stand  upon  the 
letter  of  what  was  thus  held  to  be  a  statutory  form 
of  contract.  The  compulsory  non-suit  was  the 
logical  result. 

This  appeal  brings  us  face  to  fece  with  the 
question  whether  the  provisions  of  this  policj 
are  to  be  construed  as  those  of  a  voluntary  con- 
tract entered  into  by  the  parties,  or  as  die  ^^ 
quirements  of  a  positive  statute  imposed  upon 
the  parties  by  the  law-making  power. 
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The  answer  to  this  question  must  depend  on 
whether  the  Act  of  1891  is  a  valid  exercise  of 
legislative  power.  The  words  legislative  power 
mean  the  power  or  authority,  under  the  Consti- 
tution or  frame  of  government,  to  make,  alter, 
and  repeal  laws;  13  Am.  and  English  Ency.  of 
Law,  222.  Under  the  Constitution  of  this  State 
this  power  is  vested  in,  and  must  be  exercised 
by,  the  legislative  branch  of  the  government ; 
Parker  v.  The  Commonwealth,  6  Pa.  507. 

It  is  a  power  that  cannot  be  delegated.  This 
principle  was  stated  with  great  vigor  by  Chief 
Justice  Gibson  in  the  Borough  of  West  Philadel- 
phia, S'W.  &  S.  283,  in  these  words,  **Under  a 
well  bKEdanced  Constitution  the  Legislature  can 
no  more  delegate  its  proper  function  than  can 
the  judiciary."  It  is  suggested  that  Parker  v. 
The  Commonwealth  is  an  overruled  case.  While 
this  is  true  it  is  equally  true  that  the  cases  that 
orerrule  it  distinctly  recognize  the  principle  on 
which  it  was  decided.  They  deny  only  the  ap- 
plicability of  that  principle  to  the  facts  then  be- 
fore the  Court.  The  question  raised  in  Parker 
V,  The  Commonwealth  was  the  constitutionality 
of  a  local  option  law,  and  it  was  held  to  be  un- 
constitutional because  the  reference  of  the  ques- 
tion of  its  going  into  effect  in  a  given  locality 
was  thought  to  be  a  delegation  of  legislative 
power.  In  subsequent  cases  and  particularly  in 
Locke's  Appeal,  72  Pa.  491,  it  was  held  that  in- 
asmuch as  the  law  with  all  its  provisions  and  its 
penalties  was  complete  when  it  left  the  Legisla- 
ture, and  the  only  question  submitted  to  the 
electors  of  the  locality  was  whether  they  desired 
this  law  to  become  operative  in  the  sub-division 
of  the  State,  in  which  they  lived,  such  submis- 
sion did  not  amount  to  a  delegation  of  legisla- 
tive power.  No  provision  or  requirement  of  the 
law  was  left  to  be  supplied  in  order  to  make  it 
complete  in  all  its  parts,  but  the  vote  of  the  elec- 
tors served  to  give  expression  to  their  wish  in 
reference  to  the  subjection  of  the  locality  they 
represented  to  its  already  finished  provisions.  It 
has  frequently  been  held  that  local  questions 
may  be  submitted  in  this  manner  to  those  who 
are  to  be  directly  affected  by  their  division. 

The  division  of  a  county  is  such  a  question, 
and  a  law  submitting  the  question  to  a  popular 
vote  and  making  the  division  depend  on  the  re- 
sult of  the  vote  was  sustained  in  Smith  v,  Mc- 
Carthy, 56  Pa.  359.  So  is  the  location  of  the 
county  seat:  Commonwealth  zf.  Painter,  10  Pa. 
214.  So  also  is  the  granting  of  licenses  to  sell 
intoxicating  drinks:  Locke's  Appeal,  72  Pa.  491. 
Such  laws  are  in  form,  and  in  substance,  laws  t'H 
^mseniiXo  take  effect  infuturo  upon  the  ascer- 
tainment of  the  wish  of  those  most  directly  af- 
fected thereby. 

The  effect  of  our  cases  is  to  settle  firmly  the 
rule  that  the  law  must  be  complete  in  all  its 


terms  and  provisions,  when  it  leaves  the  legi^- 
tive  branch  of  the  government,  and  that  nothing 
must  be  submitted  to  the  judgment  of  the  elec- 
tors or  other  appointee  of  the  Legislature  except 
an  option  to  become  or  not  to  become  subject 
to  its  requirements  and  penalties. 

In  the  light  of  this  line  of  well  considered 
cases  let  us  examine  the  Act  of  189 1  in  order  to 
get  its  provisions  before  us.  Section  first  de- 
clares, ''That  the  insurance  commissioner  shall 
prepare  and  file  in  his  office  on  or  before  the 
fifteenth'day  of  November,  1891,  a  printed  form 
in  blank,  of  a  contract  or  policy  of  fire  insur- 
ance, together  with  such  provisions,  agreements 
or  conditions  as  may  be  endorsed  thereon  or 
added  thereto  and  form  a  part  of  such  contract 
or  policy ;  and  such  form  when  filed  shall  be 
known  and  designated  as  the  standard  fire  insur- 
ance policy  of  the  State  of  Pennsylvania."  Sec- 
tion  second  provides  among  the  other  things  for 
the  incorporation  of  the  provisions  of  the  stand- 
ard policy  into  the  contracts  of  insurance  made 
on  property  within  the  State  by  foreign  insur- 
ance companies.  Section  third  makes  the  use 
of  this  standard  form  of  policy  obligatory  on  all 
fire  insurance  companies  doing  business  in  this 
State  from  and  after  the  first  day  of  May,  189a. 
Section  fourth  provides  the  penalties  to  be 
imposed  upon  any  insurance  company,  its  offi- 
cers or  agents  or  either  of  them,  for  failure  to 
comply  with  the  requirements  of  the  Act  or  with 
the  fbrm  of  the  policy  which  the  insurance  com- 
missioner may  devise  and  file  in  his  own  office. 

It  may  be  well  to  say  in  this  place  that  we  do 
not  now  deny  the  power  of  the  Legislature  to 
direct  the  form  of  a  policy  of  insurance  against 
fire.  We  held  in  Commonwealth  v.  Vrooman, 
decided  in  October  last,  that  the  business  of  in- 
surance against  loss  by  fire  was  by  reason  of  its 
nature,  its  magnitude,  and  the  temptation  to  im- 
proper practices  which  it  presented,  a  proper 
subject  for  legislative  regulation  and  control. 
The  power  to  prohibit  technical  and  unjust  con« 
ditions  intended  to  open  the  way  to  vexatious 
litigation  and  to  defeat  the  just  expectations  of 
the  insured  belongs  to  the  police  control  which 
Commonwealth  v,  Vrooman  asserted.  The 
question  is  not,  therefore,  one  of  power  over 
the  subject,  but  of  the  manner  in  which  the  con- 
ceded power  must  be  exercised.  Upon  this 
question  our  judgment  is  with  the  appellant  for 
reasons  that  we  will  state  as  concisely  as  possible 
and  without  any  attempt  at  elaboration.  The 
Act  of  1 89 1  is  a  delegation  of  legislative  power 
because : — 

First,  The  Act  does  not  fix  the  terms  and 
conditions  of  the  policy  the  use  of  which  it  com- 
mands. 

Second,  It  delegates  the  power  to  prescribe 
the  form  of  the  policy,  and  the  conditions  and 
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restrictions  to  be  added  to  and  made  part  of  it  to 
a  single  individual. 

Third,  The  appointee  clothed  with  this  power 
is  not  named  but  is  designated  only  by  his  offi- 
cial title.  He  is  the  person  who  may  happen  to 
be  insurance  commissioner  when  the  time  comes 
to  prepare  the  form  for  the  standard  policy  for 
insurance  against  fire. 

Fourth,  The  appointee  is  not  requiredjto  re- 
port his  work  to  the  body  appointing  him,  but 
simply  to  file  in  his  own  office  the  form  of  policy 
he  has  devised.  It  does  not  become'a  part  of 
the  statute  in  fact,  is  not  recorded  in  the  statute 
book,  and  no  trace  of  it  can  be  found  among 
the  records  of  either  branch  of  the  Legislature. 

Fifth,  The  Act  was  approved  in  April,  1891. 
The  appointee  had  until  the  following  Novem- 
ber to  prepare  and  file  the  form  of  policy  over 
which  when  filed  the  Legislature  had  no  control 
whatever.  They  did  not  consider,  they  had  no 
knowledge  of,  the*  form  which  they  required  all 
companies  doing  business  in  the  State  to  adopt 
and  the  use  of  which  tliey  compelled  by  heavy 
penalties. 

The  elementary  books  divide  a  statute  into 
three  parts,  the  declaratory,  the  directory  and 
the  vindicatory.  In  this  statute  the  Legislature 
furnished  the  first  and  third.  It  delegated  the 
preparation  of  the  second.  It  declared  in  effect 
the  need  of  a  standard  form  of  policy.  It  pro- 
vided punishment  for  the  failure  to  use  such 
form  when  provided ;  but  it  turned  the  prepara- 
tion of  the  form  over  to  its  appointee  and  gave 
him  six  months  in  which  to  do  his  work  and  file 
a  copy  of  it  in  his  own  office.  Whoever  might 
be  interested-  in  knowing  the  directory  part  of 
the  statute  and  understanding  what  it  was  he 
was  required  to  do,  had  to  go  beyond  the  Act  of 
Assembly  and  inquire  of  the  appointee  of  the 
Legislature  what  it  was  he  had  filed  in  his  own 
office,  of  which 'the  people  of  the  Common- 
wealth were  bound  to  take  notice  at  their  peril ! 

It  will  not  do  to  say  that  the  preparation  of 
the  form  was  an  unimportant  matter  of  detail, 
or  an  act  partaking  of  an  executive  or  adminis- 
trative character.  It  was  the  sole  purpose  of 
the  Act.  It  was  the  only  subject  named  in  its 
title.  The  enforcement  of  the  standard  form  of 
policy  was  the  only  object  of  its  penalties.  Take 
out  the  form  prepared  by  the  insurance  commis- 
sioner and  to  be  found  in  some  pigeon-hole  in 
his  office,  and  the  Act  is  without  meaning  or  ef- 
fect ;  it  is  completely  eviscerated. 

We  do  not  see  how  a  case  could  be  stated  that 
would  show  a  more  complete  and  unconstitu- 
tional surrender  of  the  legislative  function  to  an 
appointee  than  that  presented  by  the  Act  of 
1 89 1.  By  its  provisions  the  Legislature  says  in 
effect  to  its  appointee,  "Prepare  just  such  a  pol- 
icy or  contract  as  you  please.     We  do  not  care 


to  know  what  it  is.  The  Governor  shall  hive 
no  opportunity  to  veto  it.  File  it  in  your  own 
office  and  we  will  compel  its  adoption,  whether 
it  is  right  or  wrong,  by  the  punishment  of  every 
company,  officer  or  agent,  who  hesitates  to  use 
it."  We  do  not  take  time  to  examine  the  vol- 
uminous conditions  loaded  upon  the  back  of  a 
very  simple  and  concise  contract  of  insurance. 
The  assignments  of  error  do  not  bring  them  be- 
fore us  for  this  purpose.  The  learned  Judge  (tf 
the  Court  below  gave  them  careful  considera- 
tion and  he  was  of  opinion  that  they  were  UDjist 
and  oppressive.  Speaking  of  the  form  of  the 
standard  policy  as  a  whole  he  said,  ^'I  look  q)oii 
it  as  infamous."  Again  he  said,  ''The  condi- 
tions put  in  that  policy  go  beyond  almost  any 
policy  that  ever  was  exhibited  in  the  Courts  be- 
fore. Numerous  provisions  were  put  in  that  the 
Courts  had  declared  void  because  they  were  so 
unjust  and  inequitable."  Speaking  of  its  general 
character,  and  effect  he  said :  '*It  seems  to  be 
framed  in  the  interest  of  dishonest  companies 
and  insurance  brokers  and  puts  an  honest  insur- 
ance company  and  honest  officers  of  a  comptny 
at  a  very  great  disadvantage." 

This  is  a  very  serious  arraignment  of  the 
''standard  policy,"  to  which  we  refer  without 
comment  of  our  own,  for  the  purpose  of  show- 
ing the  impolicy  of  such  delegation  of  legislative 
power  as  might  make  it  possible  to  fasten  upon 
the  people  of  the  Commonwealth  a  form  of  con- 
tract open  to  such  grave  objections. 

It  is  not  to  be  supposed  that  a  law  really  mis- 
chievous in  its  operations  could  pass  both  honses 
of  the  Legislature  unchallenged.  If  by  reason 
of  any  complication  of  circumstances  this  should 
happen  in  any  given  case,  then  the  people  haie 
a  remaining  safeguard  in  the  veto  power  pos- 
sessed by  the  Governor.  The  Act  of  1S91 
steered  past  both  legislative  discussion  and  ez^ 
cutive  veto,  and  vested  in  the  insurance  commis- 
sioners the  power  to  fill  in  its  directory  provi- 
sions, and  supply  the  form  of  insurance  contract 
it  was  to  enforce,  without  even  the  knowledge 
of  the  Legislature  or  the  Governor  of  a  single 
one  of  its  many  provisions  that  were  to  be  bound 
by  fines  and  penalties  on  insurers  and  insured 
all  over  the  Commonwealth.  Our  conclusion 
is  that  the  Act  of  1891  is  void  because  deariy 
unconstitutional.  The  compulsory  non-suit  b 
set  aside  and  a  procedendo  awarded. 

H.  B. 


Oct.  '94,  307.  NoTcmbcr  9, 1894- 

O'Neil  et  aL  v.  The  Artisans  Insurance 
Company  of  Pittsburgh. 

Appeal  of  H.  D.  O'Neil  and  the  Dollar  Sav- 
ings Bank,  plaintiffs,  from  the  judgment  of  the 
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Common  Pleas  No.  2,  of  Allegheny  County,  re- 
fusing to  take  off  a  non-suit  entered  in  an  action 
against  the  Artisans  Insurance  Company  of 
Pittsburgh,  to  recover  upon  a  policy  of  fire  in- 
surance issued  by  said  company. 

The  case  was  tried  with  the  foregoing,  was  in 
all  respects  similar  in  its  facts,  and  was  argued 
upon  appeal  at  the  same  time  and  by  th^same 
counsel. 

January  7,  1895.  Wiluams,  J.  This  case 
is  on  all  fours  with  the  case  of  0*Neil  et  aL^  v. 
American  Fire  Insurance  Company ;  and  for  the 
reasons  stated  in  the  opinion  just  filed  in  that 
case  the  compulsory  non-suit  entered  in  this  case 
is  taken  off,  and  a  venire  facias  de  novo  awarded 

H.  B. 


Oct.,  '94,  122. 
Stpughton 


V. 


October  25, 1894. 

Manufacturers'  Natural 
Gas  Co. 


Insurance  —  Standard  policy  —  Assignment 
clause^  subrogation — Measure  of  loss — Res 
adjudicata. 


The  assignment  or  subrogation  clause  of  the  standard 
policy  of  6re  insurance  relieves  the  insurer  who  has  paid 
his  policy  from  the  burden  of  showing  his  equity  to  be 
subrogated  to  the  rights  of  the  insured  against  the  person 
primarily  responsible  for  the  loss,  and  converts  it  into  a 
legal  right,  whjch  must  prevail  unless  a  connteracting 
equity  is  shown  by  the  other  party. 

Ordinarily  as  between  the  insurer  claiming  subrogation 
and  the  insured,  the  amount  of  the  recovery  against  the 

C[>n  whose  tort  caused  the  loss  represents  the  entire 
suffered  by  the  insured. 

Dictum  in  ifitna  Ins.  Co.  v.  Confer,  158  Pa.  598,  ex- 
plained. 

Appeal  of  W.  R.  Stoughton,  from  the  decree 
of  the  Common  Pleas  No.  i,  of  Allegheny  Coun- 
ty, upon  a  petition  presented  by  the  Phoenix  As- 
surance Company  of  London,  and  the  Western 
Assurance  Company  of  Toronto,  praying  distri- 
bution of  a  sum  in  the  bands  of  the  sheriff,  being 
the  proceeds  of  an  execution  issued  on  a  judgment 
obtained  in  an  action  brought  by  the  said  Stough- 
ton in  part  for  the  use  of  said  companies  against 
the  Manufacturers'  Natural  Gas  Company. 

The  Phoenix  Assurance  Company  of  London 
and  the  Western  Assurance  Company  of  Toron- 
to, presented  a  petition  setting  forth  that  a  ver- 
dict had  been  rendered  in  the  case  above  entitled 
March  13,  1893,  for  $5,675.89,  and  judgment 
entered  thereon ;  that  a  dispute  had  arisen  be- 
tween petitioners  and  W.  R.  Stoughton  as  to  the 
amount  of  said  judgment  petitioners  were  en- 
titled to,  and  that  the  amount  had  been  paid  to 
the  sheriff ;  that  the  cause  of  action  was  a  claim 


for  damages  against  the  gas  company,  defend- 
ant, for  the  destruction  by  fire  of  certain  houses 
and  personal  property  of  said  Stoughton,  which 
were  covered  by  policies  of  insurance  held  by 
Stoughton,  being  one  of  $2,000  on  a  house,  made 
by  the  Phoenix  Co.,  and  three, made  by  the 
Western  Co.,  being  $800  on  said  house,  $300 
on  another  house,  and  $1,500  on  personal  prop- 
erty; that  said  Phoenix  Company  paid  to  said 
Stoughton  on  its  policy  $1,980.64,  and  the  other 
company  paid  on  its  policies  $792.25,  $300  and 
$1,454.50  respectively,  aggregating  $4,527-3^; 
that,  at  the  time  of  said  payments,  said  Stough- 
ton assigned  and  transferred  to  said  companies 
said  several  amounts  by  subrogation  receipts, 
(copies  of  which  were  attached  to  petition), 
transferring  all  claims  against  any  person  arising 
from  such  lo$s,  and  subrogating  said  companies 
to  his  rights  to  the  extent  of  the  amount  named 
in  said  subrogation  receipts ;  that  said  action  was 
carried  on  for  the  benefit  of  petitioners  as  well 
as  said  Stoughton,  he  being  entitled  to  any  loss 
he  had  sustained  over  and  above  the  amount 
covered  by  the  policies ;  that  petitioners  actively 
participated  in  prosecuting  the  suit,  and  that  it 
was  carried  on  with  the  understanding  that 
Stoughton  was  to  have  whatever  was  recovered 
over  the  sum  of  $4,527.36;  that  Stoughton 
claimed  the  whole  of  the  fund,  but  that  petition- 
ers believed  they  were  entitled  to  the  sum  of 
$4,527.36  out  of  the  fund. 

And  prayed  that  $2,676.21  be  decreed  to  the 
Western  Assurance  Company,  and  $2,081.29  to 
the  Phoenix  Company. 

W.  R.  Stoughton  filed  an  answer  setting  up 
that  his  property  was  worth  at  the  time  it  was 
destroyed  by  fire  the  sum  of  $9,972.77,  and  that 
his  whole  loss  by  said  fire  much  exceeded  that 
amount,  and  that  he  furnished  proofs  of  loss  to 
said  companies  showing  his  loss  to  be  $9,972.77; 
that  said  companies  then  paid  him  the  several 
sums  alleged  by  them ;  that  said  policies  being 
in  the  standard  form  contained  the  following 
clause  : 

'<If  this  company  shall  claim  that  the  fire  was 
caused  by  the  act  or  neglect  of  any  person  or 
corporation,  private  or  municipal,  this  company 
shall,  on  payment  of  the  loss,  be  subrogated  to 
the  extent  of  such  payment  to  all  right  of  recov- 
ery by  the  insured  for  the  loss  resulting  there- 
from, and  such  right  shall  be  assigned  to  this 
company  by  the  insured  on  receiving  such  pay- 
ment." 

That  said  companies  having  claimed  that  the 
fire  was  caused  by  negligence  of  other  parties, 
he  gave  them  subrogation  receipts  as  alleged, 
said  receipts  being  in  the  form  prescribed  by  the 
insurance  department;  that  he  thereupon  brought 
an  action  against  the  Manufacturers'  Natural  Gas 
Company  to  recover  for  the  loss  occasioned  by 
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the  fire  both  to  property  insured  and  other  prop- 
erty not  covered  by  the  insurance,  upon  the  al- 
legation that  it  was  caused  by  their  negligence 
and  recovered  a  judgment  for  ^5,575.89  ;  that 
said  action  was  marked  in  part  for  the  use  of  said 
companies,  but  they  were  not  parties  to  it  in  any 
othei'  sense ;  the  answer  denied  that  there  was 
any  understanding  that  the  companies  should 
receive  whatever  might  be  recovered  to  the  ex- 
tent of  the  amounts  paid  to  him,  if  it  were  meant 
that  they  were  to  receive  the  same  before  he  was 
compensated  for  his  loss;  admitted  that  petition- 
ers took  an  active  part  in  the  prosecution  of  the 
suit ;  averred  that  in  addition  to  his  loss  by  fire  he 
had  expended  the  sum  of  11,192.88  for  counsel 
fees  in  the  prosecution  of  said  suit,  and  that  he  was 
advised  that  he  was  entitled  to  the  whole  of  said 
judgment,  less  the  amount,  if  any,  which  the 
same  and  the  payments  of  the  said  insurance 
companies  exceed  his  loss. 

The  Court  made  the  following  decree : 

''And  now,  to  wit,  March  22,  1894,  this  cause 
Came  on  to  be  heard,  on  petition  and  answer,  as 
set  down  by  consent  of  parties,  and  was  argued 
by  counsel,  and  the  Court  being  of  opinion  that 
die  equitable  plaintiffs  are  entitled  to  receive  of 
verdict  and  judgment  to  the  extent  of  the  sev- 
eral sums  assigned  to  them  by  W.  R.  Stoughton, 
the  legal  plaintiff,  to  wit,  the  Phoenix  Assurance 
Company,  11,980.61,  and  the  Western  Assur- 
ance Company,  {2,546.75  (but  not  to  interest 
prior  to  verdict);  it  is  hereby  adjudged  and  de- 
creed that  the  amount  remaining  in  the  sheriff's 
hands,  to  wit,  the  sum  of  14,771.53,  being  the 
amount  of  debt  and  interest  of  judgment,  less 
{1,192.88  paid  by  consent  of  parties  to  J.  M. 
Garrison,  Esq.,  (or  {5,964.41  less  {1,192.88), 
be  distributed  to,  and  the  sheriff  is  directed  to 
pay  said  sum  of  {41771.53  as  follows :  To  the 
Western  Assurance  Company  of  Toronto,  {2,- 
140.97;  to  the  Phoenix  Assurance  Company  of 
London,  {1,665.03,  and  to  W.  R.  Stoughton 
the  balance  of  said  sum,  viz,  {965.53,  said  pay- 
ments to  be  made  at  the  expiration  of  twenty 
days  from  this  date  unless  an  appeal  shall  in  the 
meantime  be  taken  to  the  Supreme  Court.  By 
The  Court." 

W.  R.  Stoughton  took  this  appeal,  assigning 
as  error  the  above  decree. 

John  D,  Shafer^  {Alexander  Gilfillan  with 
him),  for  appellant. 

The  insured  suffers  damage  to  the  extent  of 
{9,972.77  through  fire,  he  receives  the  amount 
of  insurance,  less  discount,  viz,  {4,527.36,  and 
recovers  from  the  wrong-doer  {5,675.89.  If 
the  policies  of  insurance  had  not  contained  the 
clause  relating  to  subrogation  under  which  the 
subrogation  receipts  were  given  by  appellant  to 
the  companies,  they  could  not  have  claimed 
any  right  of  subrogation  or  any  right  to  interfere 


in  his  suit  on  paying  him  the  full  amount  of  fhe 
policies.  To  have  subrogation  they  must  tat 
have  paid,  and  have  paid  the  whole  amount  ef 
his  loss,  whether  covered  by  insurance  or  nol, 
and  they  could  not  ask  for  subrogation  or  any 
interest  in  the  suit  until  after  they  had  done  so. 

Im,  Co.  of  N.  A.  tr.  Fidelity  Co.,  123  Pft.  523. 
m-est  Oil  Co/s  Appeal,  118  Id.  158. 
Com.  Union  Ass.  v.  Lister,  L.  R.  9,  Ch.  App.  4SI. 
National  Fire  Ins.  Co.  v,  McClaren,  12  Ontazio^ 
682. 

The  object  and  effect  of  the  subrogation  cboae 
is  to  give  the  insurer  a  right  to  subrogation  con- 
currently with  the  payment  by  him,  without 
proceedings  to  obtain  it,  and  the  right  to  inter- 
fere in  the  conduct  of  the  suit  against  (he  wrong- 
doer, although  the  insurance  might  not  cover 
the  whole  loss.  The  assignment  provided  for  is 
merely  the  formal  declaration  of  the  allowance 
of  subrogation.  Still  it  is  subrogation  that  is 
provided  for  and  not  assignment  in  the  ordtttafy 
sense.  If  the  latter  were  meant  there  would  be 
no  occasion  to  say  anything  about  subrogation. 

The  necessary  consequence  of  regarding  tike 
matter  as  a  simple  assignment  is  that  if  a  v>^ct 
be  recovered  against  the  wrong  doer  for  the  full 
amount  of  the  loss,  and  one-half  of  it  only  can  be 
collected  from  him  upon  execution,  the  insurer 
who  has  paid  one-half  of  the  total  loss  will  tale 
all  the  money  and  the  owner  lose  the  other 
half. 

This  is  not  subrogation,  nor  do^  it  bear  aaf 
considerable  resemblance  to  it.  If  this  was  meaflt 
it  was  worse  than  superfluous  to  say  that  the 
company  should  be  subrogated  to  the  insurer's 
right  to  recover ;  it  was  misleading. 

If  the  clause  in  question  has  this  efifect,  die 
contract  of  insurance,  which  must  now  contun 
this  clause,  has  to  that  extent  ceased  to  be  a  con- 
tract of  indemnity,  nor  under  the  law  can  anj 
such  contract  be  made. 

An  interpretation  of  this  clause  which  prodnces 
such  results  ought  not  to  be  adopted  when  it  ad- 
mits of  a  reasonable  interpretation  which  pro- 
duces no  such  radical  changes  in  the  contract  s 
heretofore  commonly  made,  but  gives  the  insurer 
a  right  to  subrogation  in  cases  in  which  the  law 
left  him  without  remedy. 

The  verdict  against  the  wrong  doer  does  not 
fix  the  amount  of  the  loss  as  between  the  insured 
and  the  insurer.     It  is  res  inter  aiios  acfys. 

National  Fire  Insurance  Co.  v,  McClaren,  smfr*. 
JExsoi  Ins.  Co.  V.  Confer,  158  Pa.  598. 

James  Bredin^  for  appellee. 

A  fire  policy  is  a  contract  of  indenmity,  tbe 
payment  of  a  loss,  whether  partial  or  total,  gives 
the  insurer  an  equitable  title  to  what  may  after- 
wards be  recovered  from  other  parties  on  accoifflt 
of  the  loss.  On  such  payment  by  the  insurer,  *«*• 
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ontarily  or  otherwise,  the  assured  becomes  a  tnis' 
tee  for  the  insurer  to  the  extent  of  the  amount 
paid,  and  by  necessary  implication  makes  an 
eqntable  assignment  to  him  of  the  right  to  re- 
cover against  the  party  by  whose  immediate  act 
llie  damage  was  occasioned,  and  the  insurer  may 
Mng  an  action  in  the  name  of  the  assured,  for 
his  own  benefit,  with  or  withoot  the  consent  of 
tile  assured,  and  cannot  be  affected  by  a  release 
by  the  assured. 

Philips  on  Ins.,  sec.  1723. 

Sheldon  on  Subrogation,  sees.  229  and  230. 

Wood  on  Fire  Ins.,  sees.  473  and  474. 

Flanders  on  Fire  Ins.,  64S. 

Hart  //  al,  v.  Western  R.  R.,  13  Mete.  -(Biass.)  99. 

Conn.  Ins.  Co.  v.  Erie  R.  W.  Co.,  73  N.  Y.,  399. 

Monmouth  Ins.  Co.  v.  Hutchinson,  21  N.  J.  Eq.  107. 

LiTerpool  and    Great   Western  Steamship  Q>.  v. 

Phoenix  Ins.  Co.,  129  U.  S.  398. 
Bean  9.  R.  R.  Co.,  58  Me.  82. 
HaU  V.  Railroad,  13  Wall.  367. 

If  the  insured  had  proceeded  against  the  wrong- 
doer company,  a  recovery  against  it  for  the  loss 
by  fire  would,  when  paid,  have  reimbursed  the 
insured,  and,  his  claim  being  satisfied,  no  recov- 
ery could  have  been  had  against  the  insurance 
cottpanies. 

Ins.  Co.  of  N.  A.  V,  Fidelity  Co.,    123  P^.  526. 

The  fact  that  the  action  against  the  gas  com- 
pany was  not  brought  by  the  insured  until  idfter 
the  companies  had  paid  him  the  amount  for 
which  they  were  liable,  does  not  change  the  legal 
eflfect  of  the  recovery  against  the  wrong-doer. 
It  did  reimburse  him  for  his  entire  loss,  and  the 
companies,  in  equity,  as  well  as  under  their  as- 
signments, are  entitled  to  receive  thereof  the 
amount  paid  by  them  to  the  insured,  and  which 
he  could  not  have  demanded  of  them  if  the  action 
against  the  gas  company  had  been  first  prosecuted 
and  the  judgment  against  it  collected. 

Darrell  v.  Tibbitts,  L.  R.  5  Q.  B.  D.  560. 

The  insurers  in  this  case  having  paid  the  full 
amount  of  the  insurance  were  entitled  even  with- 
out the  assignment  to  sue  in  the  name  of  the  as- 
sured or  to  be  joined  with  him  as  equitable  plain- 
tiffs in  an  action  against  the  wrong-doer,  they 
were,  therefore,  proper  parties  to  the  action  and 
were  bound  by  the  judgment  therein. 

Greenleaf  on  Evidence,  sec.  523. 
Peterson  v.  Lothrop,  34  Pa.  223. 
Giltinan  v.  Strong,  64  Id.  242. 

Co-parties  to  an  action  as  well  as  antagonists 
may  be  concluded  by  the  verdict — as  to  matters 
directly  in  issue. 

Lloyd  V.  Barr,  11  Pa.  41. 

The  assignment  provided  for  by  the  standard 
policy  is  intended  to  provide  by  contract  and 


put  in  legal  form  that  to  which  the  insurer  was 
already  entitled  in  equity. 

January  7,  1895.  Mitchell,  J.  The  plain- 
tiff brought  his  suit  against  the  gas  company  for 
his  whole  loss,  zxidi  prima  facie  the  verdict  must 
be  considered  as  representing  the  whole  loss. 
That  was  the  question  at  issue,  and  it  has  been 
determined  by  the  tribunal  which  has  authority 
to  conclude  it.  In  this  case  there  is  nothing  to 
rebut  this  presumption. 

Subrogation  is  based  upon  equity,  and  no  doubt 
the  statute,  in  directing  through  its  standard  form 
of  insurance  policy  the  subrogation  of  the  insur- 
ers to  the  rights  of  the  insured  against  the  party 
primarily  responsible  for  the  loss,  meant  that  it 
should  be  administered  on  equitable  principles. 
But  the  effect  of  the  statute  is  to  put  such  subro- 
gation on  the  footing  of  a  legal  right,  which  ^ust 
prevail  unless  a  stronger  equity  b«  shown  against 
it.  In  the  first  instance  it  relieves  the  insurer  who 
has  paid  his  policy,  from  the  burden  of  showiBg 
his  equity  to  sufait>gation,  because  it  is  now  am 
express  legal  right  given  by  the  statute  and  the 
contract  of  the  parties.  If  it  is  not  to  prevatil, 
the  burden  of  showing  why,  must  be  assumed  by 
the  other  party.  Such  burden  has  not  been  met 
by  the  appellant.  There  may  be  cases  where  the 
wrong-doer  would  not  be  liable  for  the  plaintiff  s 
whole  loss,  as  where  after  an  interval  of  time,  or 
the  intrusion  of  some  other  agency,  an  additional 
loss  occurs  of  which  the  wrongful  act  is  not  the 
proximate  cause  and  yet  which  would  be  covered 
by  the  insurance.  Such  an  instance  is  suggested 
by  Haverly  v.  R.  R.  Co.,  135  Pa.  50.  In  those 
cases  the  verdict  would  not  be  the  measure  of  the 
plaintiff^s  loss,  and  therefore  of  the  insurer's  right 
to  subrogation  out  of  it,  but  such  cases  are  ex- 
ceptional and  should  be  proved.  The  presump- 
tion, at  least  for  the  purpose  of  distribution,  is 
ihat  the  verdict  represents  the  whole  of  the  loss. 
As  said  by  our  brother  Wiluams,  in  Ins.  Co.  if. 
Fidelity  Co.,  123  Pa.  523,  "if  the  insured  had 
proceeded  against  the  gas  company  a  recovery 
against  it  for  the  loss  by  fire  would,  when  paid, 
have  reimbursed  the  insured,  and  his  claims  be- 
ing thus  satisfied  no  recovery  could  have  been 
had  against  the  insurance  company."  What  was 
saidiniEtna  Ins.  Co.  v.  Confer,  158  Pa.  598, 
605,  upon  the  nonconclusiveness  of  the  judg- 
ment as  to  the  loss,  was  said  in  illustration  of  the 
policy  of  this  Court  not  to  express  any  opinion 
upon  the  merits  of  a  case  before  it  on  the  suffi- 
ciency of  an  affidavit  of  defence,  and  is  sustained 
by  the  consideration  of  the  exceptional  cases  al- 
ready referred  to.  There  is  nothing  shown  in  the 
present  case  to  take  it  out  of  the  general  rule. 
Judgment  affirmed. 


H.  ». 
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Oct  *94, 17.  November  12,  1894. 

Pennsylvania  Co.  et  al.,  Executors  v. 
Leggate. 

Wills — Power  to  cottvey — Residuary  legatees, 
notice  to — Conversion, 

The  testator  having  authorized  a  sale  of  all  his  real  es- 
tate as  soon  as  praciicable,  directed  a  sale  of  the  unim- 
proved parts  "as  soon  as  may  be,"  and  from  this  last  di- 
rection he  excepted  those  parts  which  his  executors  might 
think  would  improve  in  the  near  future,  and  those  which 
he  was  of  opinion  would  improve,  properties  in  Pittsburgh 
and  Chicago.  These  though  unimproved  were  not  to  be 
sold  under  the  specific  direction  as  to  that  class,  but  to  be 
retained  by  the  executors  with  the  productive  real  estate 
and  sold  when  practicable : 

Htldi  the  power  of  sale  as  to  all  remained  in  the  exe- 
cutors, and  there  was  in  the  will  no  evidence  of  an  inten- 
tion that  their  judgment  as  to  the  time  of  sale  should  be 
controlled  except  ^  the  direction  which  the  testator  gave. 

Appeal  of  the  Pennsylvania  Company  for  In- 
surances on  Lives  and  Granting  Annuities,  trus- 
tee and  executor  under  the  will  of  John  H.  Shoen- 
berger,  deceased,  and  Andrew  Long,  J.  M. 
Brownson  and  Anthony  J.  Antelo,  co-executors, 
plaintifis,  from  the  judgment  of  the  Common 
Pleas  of  Allegheny  County,  in  an  amicable 
action  in  which  Alexander  Leggate  was  defend- 
ant. 

The  facts  of  this  case  as  they  appeared  by  a 
case  stated,  were  as  follows : — 

John  H.  Shoenberger  died  in  the  city  of  New 
York  on  the  12th  day  of  November,  1889,  hav- 
ing left  a  will,  the  eighteenth  and  nineteenth 
paragraphs  of  which  were  as  follows : — 

'<i8.  All  the  rest,  residue  and  remainder  of  my 
estate,  both  real  and  personal,  I  give,  devise  and 
bequeath  to  my  trustee  and  executors  hereinafter 
named^  and  to  their  successors  in  trust  to  hold 
the  same,  and  as  soon  as  practicable  to  convert 
the  same  into  money,  and  to  pay  over  to  the 
corporation  of  the  <St.  Margaret  Memorial  Hos- 
pital' hereinbefore  provided  to  be  incorporated, 
the  sum  of  two  hundred  and  fifty  thousand  dol- 
lars to  be  added  to  the  permanent  fund  of  said 
corporation  for  the  maintenance  of  said  hospital 
as  a  free  institudon,  and  to  pay  over  the  balance 
of  my  said  residuary  estate  after  the  payment  of 
all  bequests  and  devises  hereinbefore  made  in 
this  my  will  in  equal  shares  to  the  following 
named  persons,  their  heirs,  legal  representatives, 
or  assigns 

*<i9.  I  hereby  authorize,  order  and  direct  my 
trustee  and  executors  hereinafter  named  and  ap- 
pointed in  relation  to  my  property,  real  and  per- 
sonal, in  the  States  of  Pennsylvania,  Ohio,  Ken- 
tucky and  Illinois  for  the  purposes  of  this  my 
will,  or  otherwise  to  sell  and  dispose  of  all  or 
any  part  or  parcel  of  my  real  estate  within  the 
limits  of   said  States  of   Pennsylvania,  Ohio, 


Kentucky  and  Illinois,  and  not  hereinbeioic 
specifically  devised,  at  public  auction  or  private 
sale  on  such  terms  as  to  cash  or  credit,  or  part 
cash  and  part  credit  as  to  them  shall  seem  most 
advantageous  to  my  estate,  and  to  execute  deeds 
of  conveyance  therefor;  and  in  the  meantime 
to  lease  the  same  and  to  collect  the  rents  aod 
profits  therefrom.  It  is  my  wish,  and  I  so  direct 
that  as  soon  as  may  be  for  the  best  interest  of  mj 
estate,  my  trustee  and  executors  hereinafter 
named,  their  successor  or  successors,  shall  con- 
vert into  money  and  productive  securities  all  mj 
unproductive  real  estate,  excepting  that  portion 
hereinbefore  specifically  devised,  and  ^  a- 
cepting  such  portion  of  my  real  estate  as  in  the 
opinion  of  my  said  trustee  and  executors  wodd 
be  likely  in  the  near  future  to  enhance  in  value, 
and  excepting  especially  my  eight-acre  lot  in  die 
city  of  Pittsburgh,  on  part  of  which  the  said  *Sl. 
Margaret  Memorial  Hospital'  is  to  be  erected, 
and  my  real  estate  situate  in  and  adjoining  die 
city  of  Chicago,  Cook  county,  Illinois." 

He  appointed  the  plaintiffs  trustee  and  execs- 
tors  for  Pennsylvania.  They,  by  agreement 
dated  the  17th  day  of  March,  1894,  sold  aod 
Alexander  Leggate  bought  a  piece  of  ground  in 
Pittsburgh,  being  a  part  of  the  land  covered  by 
the  exception,  "especially  my  eight-acre  lot  in 
the  city  of  Pittsburgh,  on  part  of  which  the  said 
<St.  Margaret  Memorial  Hospital'  is  to  be  erected, 
and  my  real  estate,  situate  in  and  adjoining  the 
city  of  Chicago,  Cook  county,  Illinois."  Upoo 
tender  of  the  deed,  Alexander  Leggate  refiised 
to  take  the  deed  of  the  trustee  and  cxecutorsup- 
on  the  ground  that  they  had  no  authority  nmkr 
the  will  to  sell  without  an  order  of  Court 

The  Court  (Stowe,  P.  J.),  delivered  the  fol- 
lowing opinion :  "Being  of  opinion,  that  uodcx 
the  facts  stated  and  admitted  to  be  true  in  this 
case,  the  plaintiffs  have  not  the  power  to  confcjr 
the  title  to  the  premises  therein  described  in  fee 
simple,  and  that  the  power  to  make  such  convey- 
ance is  not  in  conformity  with  the  terms  of  sad 
will  therein  recited,  judgment  is  directed  to  be 
entered  for  defendant  with  costs." 

The  plaintiffs  appealed. 

James  H,  Reed  (with  him  P,  C.  Knox  vA 
Edwin  W.  Smith),  for  appellant. 

If  this  land  comes  within  the  provisions  of  tbc 
eighteenth  section  of  the  will  then  the  execotois 
can  convey;  there  is  a  conversion;  there k a 
blending  of  real  and  personal  estate  with  the  im- 
perative direction  to  convert  into  money  atti 
distribute,  which  has  been  held  to  consdtotc 
conversion  upon  the  death  of  the  testator. 

Page's  Estate,  75  Pa.  87. 
Roland  v.  Miller,  100  Id.  47. 

An  absolute  direction  to  sell  and  divide  the 
proceeds  is  an  equitable  conversion. 
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Allison  V,  Wilson's  Exrs.,  13  S.  &  R.  330. 
Morrow  v,  Brenizer,  2  R.  185. 
Allison  V.  Kurtz,  2  W.  185. 
Gray  v.  Smith,  3  Id.  289. 
Hay  V.  Mayer,  8  Id.  203. 
Simpson  v.  Kelso,  Id.  252. 
Alexanders.  McMurry,  Id.  504. 
Seliridge's  Appeal,  9  W.  &  S.  55. 
Willing  V.  Peters,  7  Pa.  287. 
Fisher  v.  Harris,  10  Id.  459. 
Silverthom  v,  MoKinster,  12  Id.  67. 
Martindale  v,  Warner,  15  Id.  471. 
Brown's  Appeal,  27  Id.  62. 
Dnndas*  Appeal,  64  Id.  325. 
Eby's  Appeal,  84  Id/  241. 
Roland  v.  Miller,  100  Id.  47. 

An  equitable  conversion  puts  the  title  into 
the  executors. 

Chew  V.  Nicklin,  9  Wright,  84. 
Shankland's  Appeal,  11  Id.  114. 

The  first  paragraph  of  the  nineteenth  section 
is  not  effective  without  reading  it  in  connection 
with  the  eighteenth  section.  There  is  in  the 
former  section  no  devise  to  executors,  no  direc- 
tion as  to  distribution  ;  the  two  sections  must  be 
read  together. 

Brolasky  v,  Gally's  Executors,  51  Pa.  509. 
PennsyWania   Company  for  Insurances  on  Lives  v. 
Bauerle,  143  111.  478. 

There  is  no  temporary  bar  upon  the  conver- 
sion or  disposition  of  the  real  estate,  there  is 
merely  a  suggestion  by  the  testator  that  all  the 
land  which  he  had  devised  to  the  executors,  or 
unproductive  real  estate  should,  as  soon  as  may 
be,  be  converted  into  money  or  productive  securi- 
ties. There  is  no  greater  restriction  on  the  dis- 
position of  the  land  covered  by  the  exceptions 
than  there  is  on  any  other  land  devised  to  the 
executors  under  the  eighteenth  clause.  In  the 
worst  aspect  of  the  case  for  the  plaintiff  the  effect 
of  the  exceptions  to  the  nineteenth  paragraph  of 
the  will  can  only  be  that  it  makes  the  time  of  the 
sale  a  matter  within  the  discretion  of  the  trustee 
and  executors.  The  direction  to  sell  is  positive 
and  imperative. 

P.  L.  1834,  p.  73»  s«c-  U- 
Chew  V,  Nicklin,  45  Pa.  84. 
Williams*  Appeal,  73  Id.  285. 
Dnndas'  Appeal,  64  Id.  325. 

Mn  Wilson  {WiUiam  M,  Hall,  Jr.,  with 
him),  for  appellee. 

The  plaintiffs  have  not  power  to  make,  at 
their  discretion,  without  decree  of  Court  binding 
on  the  residuary  legatees,  a  title  in  fee  simple  to 
the  premises.  This  same  will  was  under  investi- 
gation in  the  Supreme  Court  of  Illinois  relative 
to  the  power  of  the  trustee  and  executors  as  to 
the  Chicago  real  estate  mentioned  in  paragraph 
19*  and  the  Court  there  held  that  'Hhe  five  resi- 
duary legatees  mentioned  in  paragraph  18  of  the 
will  were  entitled  to  notice  and  should  be  par- 


ties to  the  bill,  for  the  tract  of  land  is  a  part  of 
the  residuary  estate,  the  proceeds  of  which  after 
certain  specified  payments,  they  are  entitled  to 
receive  from  the  trustee  and  executors  in  equal 
shares.'* 

Pennsylvania  Co.  et  at.  v.  Bauerle,  143  111.  459. 

The  power  to  decree  such  a  sale  is  vested  by 
statute  in  Pennsylvania  in  the  Orphans*  Court, 
which  alone,  in  this  case,  has  jurisdiction  as  a 
Court  of  chancery. 

Act  18  April,  1853,  sec.  i,  P.  L.  503. 

Burton's  Appeal,  57  Pa.  213. 

Act  3  April,  185 1,  sec.  i,  P.  L.  305. 

It  is  clear  that  the  trustee  and  executors  have 
the  power  to  sell,  that  they  are  directed  to  sell, 
as  soon  as  they  deem  best  and  at  their  discretion, 
all  real  estate  but  that  excepted,  and  especially 
excepted  is  the  eight-acre  lot  in  Pittsburgh.  The 
Act  of  24th  February,  1834,  section  13,  P.  L. 
73,  Purd.  Dig.  p.  521,  does  not  alter  the  situa- 
tion of  the  trustee  and  executors.  This  Act  does 
not  apply :  (i)  Because  the  executors  have  not 
been  given  "a  naked  authority  only  to  sell,"  but 
the  land  has  actually  "been  devised  to  them  to  be 
sold;**  and  (2), because  the  whole  question  of 
doubt  is  as  to  whether  the  testator  has  not  exer- 
cised the  right  reserved  to  him  under  the  Act  to 
direct  against  a  sale  at  the  executor*s  discretion 
which  can,  therefore,  be  consummated  only  upon 
application  to  the  Orphans*  Court. 

To  establish  a  conversion  a  will  or  deed  must 
direct  a  sale  absolutely,  or  out  and  out  for  all 
purposes,  irrespective  of  contingencies  and  inde- 
pendent of  all  discretion. 

Bleight  V.  Bank,  10  Pa.  131. 
Peterson's  Appeal,  88  Id.  397. 
Perot's  Ap.,  102  Id.  235. 
Mellon  V,  Reed,  123  Id.  I. 

Examined  in  the  light  of  the  above  proposi- 
tions, this  will,  in  the  eighteenth  and  nineteenth 
paragraphs  thereof,  seems  to  contemplate  four 
classes  of  land  :  (i),  land  specifically  devised ; 
(2),  land  to  be  <'as  soon  as  practicable"  con- 
verted into  money ;  (3),  land  likely  in  the 
near  future,  in  the  opinion  of  the  trustee  and 
executors,  to  enhance  in  value,  the  time  for  the 
sale  of  which  is  left  to  the  discretion  of  the 
trustee  and  executors,  and  is  indefinite  in 
duration ;  and  (4),  the  land  in  Pittsburgh  and 
in  Chicago. 

As  to  this  Pittsburgh  land,  there  is  nothing 
which  < 'directs  a  sale  absolutely,  or  out  and  out 
for  all  purposes  independent  of  all  discretion,'* 
that  gives  "direction  to  sell,'*  that  is  ''positive  and 
irrespective  of  contingencies,'*  that  leaves  noth- 
ing to  the  discretion  of  the  executors  and  trustee, 
or  directs  a  sale  at  a  "time  certain."  It  follows, 
therefore,  that  the  land  probably  descended  as 
land  and  not  as  money,  and  that  the  executors 
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and  trustee  in  order  to  pass  a  good  title  must 
preclude  these  residuary  legatees  in  some  way. 

January  7,  1895.  Fell,  J.  The  single  ques- 
tion raised  by  the  case  stated  is  whether  under 
the  will  of  John  H.  Shoenberger  his  executors 
have  power  to  convey  land  in  Pittsburgh  sold  by 
them  to  the  defendants.  The  i8th  section  of  the 
will  provides : — 

"All  the  rest,  residue  and  remainder  of  my 
estate,  both  real  and  personal,  I  give,  devise  and 
bequeath  to  my  trustee  and  executors  hereinafter 
named  and  to  their  successors,  in  trust,  to  hold 
the  same,  and  as  soon  as  practicable  to  convert 
the  same  into  money,  and  to  pay  over  to  the 
corporation  of  the  'St.  Margaret  Memorial  Hos- 
pital' hereinafter  provided  to  be  incorporated  the 
sum  of  two  hundred  and  fifty  thousand  dollars, 
to  be  added  to  the  permanent  fund  of  said  cor- 
poration, for  the  maintenance  of  said  hospital  as 
a  free  institution,  and  to  pay  over  the  balance  of 
my  said  residuary  estate  after  payment  of  all  be- 
quests and  devises  hereinbefore  made  in  this  my 
will,  in  equal  shares  to  the  following  named  per- 
sons, their  heirs,  legal  representatives,  or  as- 
signs," etc. 

The  19th  section  provides : — 

'*I  hereby  authorize,  order  and  direct  my 
trustee  and  executors  hereinafter  named  and  ap- 
pointed in  relation  to  my  property,  real  and  per- 
sonal, in  the  States  of  Pennsylvania,  Ohio,  Ken- 
tucky and  Illinois,  for  the  purpose  of  this  my 
will  or  otherwise,  to  sell  and  dispose  of  all  or 
any  part  or  parcel  of  my  real  estate  within  the 
limits  of  the  said  States  of  Pennsylvania,  Ohio, 
Kentucky  and  Ulinois,  and  not  hereinbefore 
specifically  devised,  at  public  or  private  sale,  on 
such  terms  as  to  cash  and  credit,  or  part  cash  and 
part  credit,  as  to  them  shall  seem  most  advan- 
tageous to  my  estate,  and  to  execute  deeds  of 
conveyance  therefor;  and  in  the  meantime  to 
lease  the  same  and  to  collect  the  rents  and  profits 
therefrom.  It  is  my  wish,  and  I  so  direct,  that 
BB  soon  as  may  be  for  the  best  interest  of  my  es- 
tate, my  trustee  and  executors  hereinafter 
named,  their  successor  or  successors,  shall  con- 
vert into  money  and  productive  securities  all 
my  unproductive  real  estate,  excepting  that 
portion  hereinbefore  specifically  devised,  and 
also  excepting  such  portion  of  my  real  estate 
as  in  the  opinion  of  my  said  trustee  and  ex- 
ecutors would  be  likely  in  the  near  future 
to  enhance  in  value,  and  excepting  especially 
my  eight-acre  lot  in  the  city  of  Pittsburgh, 
on  part  of  which  the  said  <St.  Margaret  Memo- 
rial Hospital'  is  to  be  erected,  and  my  real  estate 
situate  in  and  adjoining  the  city  of  Chicago, 
Cook  county,  Illinois." 

The  land  sold  the  defendant  is  a  part  of  the 
eight-acre  lot  in  the  city  of  Pittsburgh  that  re- 


mained after  the  conveyance  in  trust  to  the  hos- 
pital of  the  portion  devised  to  it,  and  it  coma 
within  the  exception  in  section  19.  It  is  not 
specifically  devised,  and  it  is  a  part  of  the  residu- 
ary estate  of  the  testator. 

It  is  directed  by  the  i8th  section  that  the 
whole  residuary  estate,  real  and  personal,  shall 
be  converted  into  money  as  soon  as*  practicable, 
and  paid  over  to  the  legatees  mentioned.  There 
is  an  imperative  direction  for  a  sale  and  distriba- 
tion.  In  order  to  accomplish  it  there  is  a  devise 
of  the  realty  to  the  executors  for  the  purpose  of 
sale.  If  this  section  sto6d  alone  there  could  be 
no  doubt  as  to  the  power  which  is  questioned. 

The  power  of  sale  expressly  given  by  the  19th 
section  is  unnecessary,  as  such  a  power  is  im- 
plied in  the  i8th  section.  The  thought  of  the 
testator  expressed  in  the  last  paragraph  of  the 
19th  section  does  not  seem  to  have  beentowidi- 
draw  any  of  his  real  estate  from  the  direction  to 
sell,  but  to  express  his  wish  as  to  the  time  When 
the  unimproved  portion  of  it  should  be  sold. 
He  had  already  in  the  i8th  section  directed  a 
conversion  as  soon  as  practicable,  and  in  the  first 
paragraph  of  the  19th  section  given  a  full  and 
express  power  of  sale.  The  authority  M  lease 
in  the  meantime  would  indicate  a  doubt  on  his 
part  whether  it  would  be  practicable  to  sell  all  at 
once,  and  from  it  also  would  be  inferred  a  dis- 
cretion as  to  the  time  of  sale.  Having  then  et- 
pressly  directed  a  sale  of  all  as  soon  as  practic- 
able and  in  the  meantime  authorized  a  leasing 
until  sold,  which  applied  only  to  the  productite 
part,  he  expressed  a  wish  as  to  his  unproductive 
real  estate.  That  wish,  coupled  with  a  direction, 
was  that  <<As  soon  as  may  be  for  the  best  interest 
of  my  estate"  the  executors  ''shall  convert  inlo 
money  and  productive  securities  all  my  vmA- 
proved  real  estate.*'  From  this  direction  be 
excepted  (i)  portions  specifically  devised ;  (f) 
such  portions  as  in  the  opinion  of  the  execntots 
would  be  likely  in  the  near  future  to  enhaaoe  o 
value  ;  (3)  the  eight-acre  lot  in  Pittsburgh ;  (4) 
the  real  estate  in  Cook  county,  Dlinois. 

The  first  exception  of  land  specifically  devised 
was  unnecessary,  and  need  not  be  noti^.  The 
others  are  of  unproductive  real  estate  from  the 
general  direction  *'to  sell  as  soon  as  may  be"  all 
of  that  class;  and  they  were  relegated  to  the 
other  class,  the  productive  real  estate,  which  was 
to  be  sold  when  practicable  under  the  authority 
conferred  by  section  18  and  the  first  daoseof 
section  19.  The  exception  was  not  firom  the 
authority  to  sell  but  from  the  direction  to  seU. 

It  is  manifest  that  the  testator  had  a  clearly 
defined  wish  with  regard  to  the  time  of  the  sale 
of  his  real  estate,  which  he  directed  his  execu- 
tors to  carry  out  Having  given  a  direction  for 
the  sale  of  all  as  soon  as  practicable  be  direcitd 
a  sale  of  the  unimproved  parts  ''as  soon  as  ivy 
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be,"  and  from  this  last  direction  he  excepts  those 
parts  which  his  executors  might  think  would  im- 
prove in  the  near  future,  and  those  which  he 
was  of  opinion  would  improve,  the  Pittsburgh 
and  Chicago  properties.  These  though  unim- 
proved were  not  to  be  sold  under  the  specific 
direction  as  to  that  class,  but  to  be  retained  by 
the  executors  with  the  productive  real  estate  and 
sold  when  practicable.  The  power  of  sale  as  to 
all  remained  in  the  executors,  and  we  find  in 
the  will  no  evidence  of  an  intention  that  their 
judgment  as  to  the  time  of  sale  was  to  be  con- 
troUed  except  by  the  direction  which  the  testator 
gave. 

We  are  of  opinion  that  under  the  facts  as 
stated  the  plaintiff  had  power  to  convey  to  the 
defendant  a  title  in  fee  simple. 

The  judgment  is  reversed,  and  judgment  is 
now  entered  for  the  plaintiff  for  eighteen  hun- 
dred dollars  with  interest  to  be  computed  accord- 
ing to  the  case  stated.  w.  c.  s. 


Oct.  *94,  303.  October  17, 1894. 

Cameron  v.  Coy. 

JUal  estate— TitU-^  Will— Construction  of. 

In  constraing  wills  it  it  the  testator's  actual  intent  that 
mpst  govern,  and  where  that  is  clear  all  technical  mlesof 
construction  must  give  way. 

A.  devised  to  his  son  Hugh  ninety  acres  of  land,  and 
to  his  daughter  Martha  the  rest  of  his  farm,  and  in  a  later 
part  of  the  will  declared  that  "if  either  Hugh  or  Martha 
should  die  leaving  no  issue,  then  their  estates  should  de- 
scend, in  equal  shares  alike,  to  the  two  married  sisters 
and  Hugh  or  Martha  or  survivors,  that  is  the  three  sur- 
vivois  of  the  four  shall  have  equal  shares  alike  of  said 
estate  or  estates."  Hugh  died  before  any  of  his  sisters, 
leaving  a  widow  but  no  children,  and  his  executor  sold 
the  ninety  acres  devised  to  him  under  an  order  of  Court 
to  pay  debte.  During  Hugh's  lifetime  Martha  had  re- 
lesAed  to  him  all  her  interest  in  the  above  land,  and  after 
the  sale  the  other  sisters  accepted  part  of  the  purchase 
money.  In  a  case  stated  to  determine  whether  the  pur- 
chaser at  the  Orphans'  Court  sale  took  a  valid  title  : 

Held,  I,  that  it  was  not  necessary  to  determine 
whether  at  the  death  of  Hu^h  his  estate  was  defeated  by 
tht  coming  into  existence  ofthe  devise  over  to  the  three 
surviving  sisters,  as  Martha's  interest,  if  any,  wasreleai^ed 
to  Hugh  by  her  deed,  and  the  other  sisters  were  equitably 
estopped  from  contesting  purchaser's  title  by  acceptance  of 
part  of  purchase  money. 

a.  Therefore  the  purchaser  took  a  good  title  in  fee. 

Appeal  of  George  A.  Coy,  from  the  judgment 
of  the  Common  Pleas  of  Indiana  County,  in 
favor  of  John  G.  Cameron  upon  a  case  stated. 

By  the  case  stated  it  appeared  that  Cameron 
entered  into  an  agreement  in  writing  to  sell  to 
Coy  a  certain  tract  of  land  in  Indiana  County, 
purchased  by  him  at  an  Orphans'  Court  sale.  Coy 


agreed  to  pay  the  amount  mentioned,  provided 
Cameron  could  make  a  good  title.  The  facts 
upon  this  point  were  agreed  upon  as  follows : 

**It  is  agreed  that  this  land  was  owned  by 
James  Simpson  in  his  lifetime,  who  by  his  last 
will  and  testament,  bearing  date  the  twenty- fifth 
day  of  April,  1857,  devised  the  3ameto  his  son, 
Hugh  Simpson,  in  the  following  language  :  'I 
also  give,  bequeath  and  devise  to  my  son  Hugh 
Simpson  ninety  acres  of  the  old  place  to  be  taken 
off  of  the  northeast  part  of  the  place,  so  as  to 
include  the  mansion  house  and  bam.' 

*'The  testator  had  a  daughter  Martha,  intermar- 
ried with  J.  S.  Amond ;  a  daughter  Esther  in- 
termarried with  John  Gilmore,  and  a  daughter 
Mary  Jane  intermarried  with  John  Simpson. 
To  his  daughter  Martha  he  gave  the  balance  of 
the  tract,  which  he  supposed  to  be  about  fifty 
acres. 

"The  will  contains  the  following  provisicm: 
*Now  my  will  is  that  if  either  Hugh  or  Martha 
should  die  leaving  no  issue,  then  their  estate  or 
estates  shall  descend  equal  shares  alike  to  the  two 
married  sisters  and  Hugh  or  Martha  or  survivors, 
that  is,  the  three  survivors  of  the  four  shall  have 
equal  shares  alike  of  said  estate  or  estates.' 

'< James  Simpson  died  in  the  early  partof  1S66 
and  his  will  was  duly  proved  in  the  register's 
office  in  and  for  Indiana  county  on  the  17th  day 
of  April,  1866,  and  recorded  in  Will  Book,  Vol. 
3,  page  278.  A  copy  of  which  said  will  and 
probate  is  hereto  attached  and  made  part  of  this 
case  stated. 

"Hugh  Simpson  died  in  the  year  1868,  leaving 
a  widow  but  no  children,  in  possession  of  said 
land,  having  first  made  his  last  will  and  testa- 
ment, wherein,  among  other  things,  he  made, 
constituted  and  appointed  Andrew  Wiggins  his 
executor,  to  whom  letters  testamentary  were  in 
due  form  of  law  granted  by  the  register  of  wills 
in  and  for  Indiana  county,  on  the  24th  day  of 
October,  1868. 

"Andrew  Wiggins,  executor  of  the  last  will 
and  testament  of  Hugh  Simpson,  deceased,  pre- 
sented his  petition  to  the  Orphans'  Court  of  In- 
diana county,  setting  forth  that  the  personal 
estate  of  said  testator  was  insufficient  for  the 
payment  of  his  debts,  and  prayed  the  Court  for 
an  order  for  the  sale  of  his  real  estate  for  that 
purpose,  being  the  ninety  acres,  more  or  less, 
above  described. 

"Which  prayer  of  the  petitioner  was  granted 
and  the  land  was  sold  by  said  executor  to  John 
G.  Cameron,  the  plaintiff,  to  whom  a  deed  was 
made  by  said  executor,  bearing  date  of  October 
2,  1870,  recorded  in  Deed  Book  *A,'  Vol.  37, 
page  10.  J.  S.  Amond  and  Martha  his  wife,  by 
deed  dated  December  24,  1867,  released  to 
Hugh  Simpson  all  their  interest  in  the  above 
stated  land. 
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* 'Esther  Gilmore  is  still  living.  Mary  Jane 
Simpson  died  after  her  father,  leaving  surviving 
several  children  who  are  now  in  full  life. 

"If  the  Court  is  of  the  opinion  that  Hugh 
Simpson  by  the  will  of  his  father,  took  an  abso- 
lute estate  in  fee  simple,  in  the  above  described 
ninety  acres  of  land,  and  that  the  said  plaintiff, 
John  G.  Cameron,  has  by  his  deed  from  the  exe- 
cutor of  Hugh  Simpson,  deceased,  acquired  a 
title  to  said  land  in  fee  simple,  then  judgment  to 
be  entered  for  the  plaintiff,  but  if  not  then  judg- 
ment to  be  entered  for  the  defendant.  The  costs 
to  follow  the  judgment  and  either  party  reserv- 
ing the  right  of  appeal. 

John  G.  Cameron, 

Plaintiff. 
J.  N.  Banks, 
Attorney  for  defendant. 
"It  is  further  agreed  that  John  G.  Cameron, 
the  plaintiff,  purchased  the  above  described  90 
acres  of  ground  at  Orphans*  Court  sale  as  above 
stated  for  the  price  or  sum  of  13,036.    That  it 
only  required  part  of  this  money  to  satisfy  the 
debts  of  Hugh  Simpson,  deceased.     That  Mrs. 
Esther  Gilmore  and  Mrs.  Mary  Jane  Simpson, 
with  the  other  heirs,  received  and  receipted  the 
executor  of  Hugh  Simpson,  deceased,  for  their 
respective  shares  of  this  balance. 

J.  N.  Langham, 
Attorney  for  plaintiff. 
J.  N.  Banks, 
Attorney  for  defendant." 
The  Court,  White,  P.  J.,  filed  no  opinion, 
but  directed   judgment  to  be  entered   for  the 
plaintiff. 

Defendant  thereupon  appealed,  assigning  for 
error  this  action  of  the  Court. 
John  N.  Banks^  for  appellant. 
While  the  word  **issue"  is  ordinarily  a  word 
of  limitation,  it  will  not  always  be  so  construed. 

Stambaugh's  Estate,  135  Pa.  585. 
Cockin*s  Appeal,  ill  Id.  26. 

The  word  children  is  primarily  a  word  of  pur- 
chase, and  the  word  "issue"  is  frequently  used 
in  the  same  sense. 

logersolPs  Appeal,  86  Pa.  240. 
Mannerback's  Estate,  133  Id.  342. 

It  is  difficult  to  reach  the  conclusion  that  the 
testator  contemplated  giving  Hugh  a  fee  simple 
in  the  90  acres  if  at  the  time  of  his  death  he  had 
no  issue  living  capable  of  inheriting  his  estate 
and  his  sister  Martha  survived  him. 

y.  N,  Langham^  for  appellee. 

The  word  ** issue"  in  a  will  is  always  held  to 
be  a  word  of  limitation,  unless  it  clearly  appear 
from  the  context  that  it  was  used  in  a  different 
sense. 

A  devise  in  fee  and  upon  a  failure  of  issue,  then 


over,  creates  a  fee  tail,  which,  by  Act  of  April 
27,  1 85 1,  is  enlarged  into  a  fee  simple. 

Eichelberger  v.  Barnitz,  9  Watts,  447. 
Clark  V.  Baker,  3  S.  &  R.  470. 
LawreDce  v,  Lawrence,  105  Fa.  335. 
Smith's  Appeal,  23  Id.  9. 
Matlack  v,  Roberts,  54  Id.  148. 
Carroll  v.  Bums,  108  Id.  386. 
Bafsett  V.  Hawk,  118  Id.  94. 
Cockin's Appeal,  iii  Id.  26. 
Reinoebl  t/.  Shirk,  119  Id.  108. 
Cochran  v.  Cochran,  127  Id.  486. 

After  the  death  of  Hugh  Simpson,  the  land 
was  sold  at  Orphans'  Court  sale  for  the  payment 
of  his  debts.  There  was  a  considerable  surplus 
after  the  debts  were  paid  arising  from  this  !ttk, 
and  the  heirs  of  Hugh  Simpson,  who  are  the 
same  as  the  legatees  under  the  will  of  James 
Simpson,  accepted  this  surplus  and  receipted  the 
executor  of  Hugh  Simpson  for  the  same. 

January  7,  1895.  Mitchell,  J.  The  nik 
which  was  adopted  by  our  earlier  cases  from  the 
English  authorities,  and  perhaps  may  still  be 
called  the  general  rule,  is  that  the  words  '<die 
without  leaving  issne"  presumably  refer  to  an  in- 
definite failure  of  issue,  but  this  presumption 
will  yield  to  a  contrary  intent  apparent  from  the 
whole  will.  Middleswarth's  Admr.  9.  Blackmofe, 
74  Pa.  414.  And  this  Court  has  frequently  sud 
with  great  emphasis  that  it  is  the  testator's  actual 
intent  that  must  govern,  and  where  that  is  dear 
all  technical  rules  of  construction  must  givewaj 
to  it.  Reek's  Appeal,  78  Pa.  435  ;  Woelpper's 
Appeal,  126  Id.  562. 

The  testator  here  devised  to  his  son  Hugh, 
describing  no  estate,  and  therefore  under  the 
statute  giving  him  a  fee.     But  in  a  later  part  of 
the  will  he  declared  that  "if  either  Hugh  w 
Martha  should  die  leaving  no  issue,  then  their 
estates  shall  descend  equsd  shares  alike  to  the 
two  married  sisters  and  Hugh  or  Martha  or  sur- 
vivors, that  is  the  three  survivors  of  the  foor 
shall  have  equal  shares  alike  of  said  estate  or 
estates."     If  it   were  open  to  question  here, 
there  would  not  be  much  difficulty  in  reaching 
the  conclusion  that  the  testator  had  in  mind  a 
definite  failure  of  issue,  to  wit,  at  the  time  of 
Hugh's  or  Martha's  death,  and  that  upon  the 
happening  of  such  contingency  by  the  death  of 
Hugh  his  estate  was  defeated  by  the  coming  into 
existence  of  the  devise  over  to  the  three  surviv- 
ing sisters.     But  there  is  no  one  entitled  to 
raise  that  question.  During  the  lifetime  of  Hugh, 
Martha  released  to  him  all  her  interest  in  the 
land.  The  devise  as  to  her  third  therefore  united 
with  his  estate  whatever  that  may  have  been. 
The  devise  as  to  the  other  two-thirds  renoained 
in  the  other  sisters,  but  when  Hugh  died  and  the 
Orphans'  Court  proceeded  to  sell  his  land  as  a 
fee  simple,  the  two  sisters  ratified  that  assertioD 
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of  Hugh's  title  by  accepting  their  share  of  the 
porchase  money.  The  plaintiff,  Cameron,  became 
the  purchaser,  and  he  bought  a  title  in  fee,  pre- 
sumably at  its  full  value,  as  the  Orphans'  Court 
confirmed  the  sale.  The  sisters,  as  is  agreed  in 
the  case  stated,  accepted  part  of  the  purchase 
money,  and  would  thereby  be  equitably  estopped 
from  contesting  plaintiffs  title  in  ejectment  or 
otherwise,  and  under  the  will  of  James  Simpson, 
the  common  ancestor,  there  is  no  one  else  who 
can  do  so.  Plaintiff  therefore  has  shown  a  good 
title  in  fee,  and  judgment  was  properly  entered 
in  his  favor. 
Judgment  affirmed.  w.  m.  s.,  jr. 


Jan.  »94,  27.  April  9,  1894. 

Patterson  v.  Neuer. 

Statute  of  limitations — Acknowledgment  of  debt 
—  What  is  necessary  in  order  to  toll  the  run- 
ning of  the  statute. 

The  bar  of  the  statute  of  limitations  may  be  removed 
by  an  oral  promise  or  acknowledgment,  but  such 
acknowledgment  must  identify  the  debt,  specify  the 
amount  thereof,  or  furnish  a  basis  from  which  it  could 
certainly  be  ascertained,  and  be  equivalent  to  an  unquali- 
fied promise  to  pay. 

Several  insufficient  acknowledgments  will  not  consti- 
tute a  sufficient  one. 

Appeal  of  W.  W.  Neuer,  from  the  judgment 
of  the  Common  Pleas  of  Luzerne  County. 

The  facts  relating  to  the  nature  of  the  claim 
are  sufficiently  stated  in  the  opinion  of  the  Su- 
preme Court,  infra.  The  action  to  enforce  this 
claim  was  brought  twelve  years  after  it  matured, 
and  the  statement  was  filed  eight  years  after  the 
writ  was  served. 

The  plaintiff,  in  order  to  remove  the  bar  of  the 
statute  of  limitations,  testified  to  three  conversa- 
tions with  defendant  within  six  years  of  the  suit, 
as  follows : — 

At  a  meeting  at  Bradford  in  1878,  defendant 
said,  **  Patterson,  I  will  pay  you  every  cent.  I 
wish  I  had  come  here  a  little  sooner,  I  could  make 
lots  of  money.  I  will  make  lots  of  money  before 
I  leave,  and  I  will  pay  you  every  dollar.  You 
need  not  be  afraid." 

Q.  Where  did  this  conversation  occur?  A.  In 
the  post-office  at  Bradford. 

Q.  In  the  daytime?    A.  In  the  daytime. 

Q.  Was  that  the  time  he  said  he  would  pay 
you?  A.  He  told  me  then  he  would  pay  me 
every  cent. 

Plaintiff  further  testified  in  regard  to  the  sec- 
ond conversation  as  follows : — 

Q.  When  did  you  next  meet  him  after  coming 
back  from  Bradford  and  where?    A.    Met  him 


different  times,  but  not  to  have  any  conversation 
particularly  about  this ;  it  was  on  this  west  side 
of  the  Square  here. 

Q.  What  time  was  that?  A.  Why,  it  was 
about  seven  o'clock. 

Q.  What  time  of  the  year  ?  A.  I  come  back 
in  the  spring  of  1880. 

Q.  How  long  after  you  came  back  was  it  you 
had  this  conversation  ?  A.  Well,  it  was  the  next 
winter. 

Q.  About  the  next  winter?    A.  Yes,  sir. 

Q.  Was  it  in  the  winter  of  1880?  A.  Yes,  sir. 

Q.  What  conversation  did  you  have  there  with 
him?  A.  1 881,  I  think  it  was;  I  think  it  was 
in  1 88 1.  Well,  I  met  him  here.  He  stopped  me 
on  the  street  and  asked  me  if  I  had  got  any  mo- 
ney. I  told  him  I  had.  Well,  I  told  him  that  I 
had,  and  he  told  me  he  would  like  to  have  some 
money  for  to  send  out  to  his  son  at  Tucson,  Ari- 
zona, on  the  lot  that  I  had  bought  from  him.     I 

says,  " ,  what  is  the  matter  with  you — 

you  want  money  ?  I  don't  intend  to  pay  you 
another  damn  cent  over  here.  You  have  hum- 
bugged me  long  enough,  and  I  won't  stand  it  any 
longer."  Well,  he  says,  "  You  need  not  be  a  bit 
afraid  of  me,  I  will  pay  you  everything  I  owe 
you."  I  says,  **It  don't  make  any  difference." 
I  told  him,  went  all  over  this  work  I  had  done 
for  him  where  he  owed  me  the  bill.  Said  I,  '*I 
worked  hard  and  up  through  the  mud  when  there 
was  no  streets  up  to  your  house.  When  I  couldn't 
get  a  man,  I  took  off  my  coat  and  did  the  work 
myself"  I  says,  *'  You  never  give  me  a  damn 
cent."  He  told  me,  he  says,  *'  You  need  not  be 
a  bit  afraid,  I  will  pay  you  every  cent ;  you  need 
not  be  a  bit  afraid."  I  says,  **  I  don't  care,  I 
will  not  pay  you  anything,"  and  I  went  out. 

And  as  to  the  third  conversation,  as  follows : — 

Q.  Who  was  in  the  house  when  you  went  in  ? 
A.  There  was  no  one  in  the  room.  It  was  in  his 
own  office. 

Q.  What  conversation  did  you  have  there  at 
that  time  ?  A.I  told  him,  I  says,  *  *I  come  down 
— I  took  a  notion  and  come  down  to  give  you 
some  money ;  if  you  can  make  anything  out  of 
it,  it  is  all  right." 

Q.  How  much  did  you  pay  him  then?  A. 
Somewhere  about  three  hundred  dollars ;  a  little 
over,  I  think. 

Q.  What  was  said  then  by  you  and  him  in  ref- 
erence to  this  matter,  if  anything?  A.  Well,  he 
told  me  he  did  not  see  why  I  should  be  afraid. 
'*  You  saw  the  minerals  and  everything,"  he  says. 

Q.  What  did  he  have  reference  to?  A.  The 
minerals  that  Stanley  had  sent  him  from  Arizona, 
from  Tucson ;  that  is  where  he  represented  to 
me.  "  Well,"  says  I,  *'  if  you  can  make  any 
money  out  of  it,  all  right,  for,"  says  I,  ''I  want 
mine."  *'  Well,"  he  says,  **  you  will  get  it  very 
soon."    So  I  told  him  I  had  some  money,  and  I 
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coBnted  it  out.  I  had  the  money  with  me  and  I 
counted  it  out  and  give  it  to  him,  and  it  was  put 
on  the  contract.  It  was  in  the  neighborhood  of 
three  hundred  dollars.  I  told  him  I  ought  not  to 
do  it,  but  I  hoped  he  would  make  something  out 
of  it  and  would  pay  me.  He  says,  "  No  fear  of 
that,  he  would  pay  every  cent  I  owe  you,"  and 
I  repeated  the  same  thing  I  did  over  here ;  told 
him  about  the  hard  work. 

Q.  When  you  paid  this  money,  you  said  you 
paid  it  on  the  lot?    A.  Yes. 

Q.  How  much  was  claimed  to  be  due  on  the 
balance  on  the  lot?  A.  There  was  two  hundred 
and  fifty  dollars  still  due. 

Q.  What  did  he  say  in  reference  to  that  bal- 
ance? A.  He  told  me  he  would  have  the  deed 
made  and  he  would  give  me  credit  for  the  two 
hundred  and  fifty  dollars  on  that  lot. 

Q.  He  would  credit  you  with  the  two  hundred 
and  fifty  dollars  on  what  he  owed  you?  A.  Yes, 
sir ;  and  he  said  he  would  pay  the  rest  just  as 
soon  as  ever  he  could. 

Q.  What  was  the  date  of  this  conversation 
lii^n  you  paid  that  three  hundred  dollars?  A. 
About  the  6th  of  February,  1882. 

Defendant  denied  these  conversations. 

Defendant  requested  the  Court  to  charge  the 
jury  that  "under  all  the  evidence  in  the  case, 
taken  in  connection  with  the  plea  of  the  statute 
of  limitations,  there  must  be  a  verdict  for  the 
defendant."  Refused.  Verdict  for  the  plain ti/f 
for  f  1, 420  and  judgment  thereon.  Defendant 
appealed,  assigning  for  error  the  refusal  of  the 
above  point. 

William  S.  McLean^  for  appellant. 

There  was  no  such  identity  of  the  debt  as  is 
required  to  take  the  case  out  of  the  statute  of 
limitations. 

Kensington  Bank  v.  P^on,  14  Pa.  479. 
Suter  V,  Sheeler,  22  Id.  308. 
Wolfensberger  ^/ a/,  v.  Young,  47  Id.  516. 
Palmer  v.  Gillespie,  95  Id.  340. 
Wesner  v,  Stine  et  al,,  97  Id.  322. 
Lawson  v.  Mcc  artney,  104  Id.  356. 
Landis  v  Roth,  109  Id.  621. 
Chapman's  Appeal,  122  Id.  331. 
Lowrey  v.  Robinson,  141  Id.  189. 

The  amount  of  the  debt  was  not  fixed,  and 
hence  could  not  be  revived  by  the  alleged  ac- 
knowledgment 

Sutcr  V,  Sheeler,  22  Pa.  308. 
Shitler  v.  Bremer,  23  Id.  413. 
Wolfensberger // a/,  v.  Young,  47  Id.  516. 
Johns  V,  Lantz,  63  Id.  324. 
Mil  er  v,  Baschore,  83  Id.  356. 
Landis  v.  Roth,  109  ld«  621. 

A  promise,  to  take  the  case  out  of  the  (^ra- 
tion of  the  statute  of  limitations,  must  be  an 
unqualified  promise  to  pay. 

Kensington  Bank  v.  Patton,  14  Pa.  179. 
Linderman  v,  Pomeroy,  142  Id.  168. 


Keener  v,  Zartman,  144  Id.  179. 
13  Am.  and  £ng.  Enc.  of  Law,  754. 

Edward  A.  Lynch^  (^f^hn  T,  Z^enakan  wHk 
him),  for  appellee.    ^ 

There  was  sufficient  evidence  to  take  the  cm 
out  of  the  statute  of  limitations. 

Patton 's  Exrs.  v  Hassinger,  69  Pft.  311. 
Titman  v,  Titman,  64  l£  480. 

January  7,  1895.  McCoixuif,  J.  This  is  a 
very  stale  claim,  and  the  only  support  it  has  is  ii 
the  uncorroborated  testimony  of  the  plaintii^ 
which  is  contradicted  in  every  material  featse 
by  the  testimony  of  the  defendant.  It  is  for  ser- 
vices alleged  to  have  been  rendered  by  the  plain- 
tiflF  for  the  defendant  twenty-two  years  ago,  under 
a  verbal  agreement  between  them.  The  suit  to 
enforce  it  was  brought  twelve  years  after  it  mi- 
tured,  and  the  statement  of  it  was  filed  eight 
years  after  the  writ  was  served.  The  gross  laches 
in  the  prosecution  of  the  daim,  and  the  drcoB- 
stances  surrounding  it,  raise  a  serious  doubt  cob- 
ceming  the  merits  and  integrity  of  it.  Ameig 
the  matters  which  contribute  to  this  doubt,  we 
note  the  relations  and  course  of  dealing  between 
the  parties  before,  during,  and  after  the  period 
in  which  it  is  alleged  the  services  sued  for  were 
performed.  The  plaintiff  was  employed  by  the 
defendant  as  a  carpenter  nearly  four  years.  In 
the  last  year  he  was  so  employed,  he  was  paid 
|4  a  day,  and  in  the  preceding  years  {3  a  day, 
for  his  labor.  The  claim  he  now  makes  is  for 
supervising  the  construction  of  certain  buildkigs 
for  the  defendant  in  the  fourth  year,  and  is  in 
addition  to  the  $4  per  diem  paid  to  him  for  wod 
during  that  period.  He  alleges  that  for  super- 
vising the  construction  of  defendant's  buildings 
he  was  to  receive  five  per  cent,  of  their  cost,  and 
for  an  occasional  inaction  of  the  work  on  the 
Leavenworth  Block,  for  the  proper  performance 
of  which  the  defendant  was  re^x>nsible,  he  was 
to  receive  I200.  His  whole  claim  for  this  alleged 
supervision  and  inspection  is  1 1,650,  with  inter- 
est thereon  from  May  i,  1872.  In  November, 
1875,  ^^  plaintiff  bought  of  the  defendant  a  k)t 
in  Wilkesbarre,  which  be  finished  paying  for  00 
the  29th  of  January,  1884.  The  payments  on 
the  lot  were  made  annually,  and  they  amounted 
to  more  than  the  alleged  indebtedness  of  the  de- 
fendant to  the  plaintiff  at  the  time  of  the  par- 
chase.  It  strikes  the  ordinary  mind  as  somewhat 
singular  that  the  defendant  should  pay  or  agree 
to  pay  the  plaintiff  thrice  as  much  for  his  services 
the  fourth  year  as  he  paid  him  for  like  services 
during  the  preceding  three  years,- and  that  tbe 
plaintiff  should  contract  for  and  make  paymeots 
on  account  of  the  lot  as  above  stated,  and  in  the 
meantime  allow  the  statute  of  limitations  to  har 
the  alleged  indebtedness  of  the  defendant  to  hi*. 
It  must  be  conceded,  we  think,  that  the  nodii' 
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puted  facts  in  the  case  have  a  decided  tendency 
to  discredit  the  plaintiffs  claim  and  to  substan- 
tiate the  defendant's  denial  of  it,  and  while  the 
evidence  was  sufficient  to  carry  the  case  to  the 
jury  on  the  question  of  the  alleged  contract  and 
the  services  thereunder,  the  preponderance  of  it 
against  the  claim  was  so  great  that  the  allowance 
of  the  defendant's  motion  for  a  new  trial  would 
have  been  entirely  proper.  But  assuming  that 
the  indebtedness  once  existed,  as  claimed,  was 
there  proof  of  such  an  acknowledgment  of  its 
existence  as  the  law  deems  a  sufficient  answer  to 
the  plea  of  the  statute  of  limitations  ?  In  con- 
sidering this  question  we  note  the  trend  and  re- 
sult of  the  decisions  without  entering  upon  an 
extended  citation  and  review  of  them.  The 
statute  of  limitations,  as  a  defence  to  an  action, 
is  no  longer  viewed  with  suspicion  or  thought  to 
be  unconscionable.  It  is  now  almost  universally 
regarded  by  the  Courts  as  a  statute  of  repose,  and 
is  liberally  construed  by  them.  In  England  and 
in  many  of  the  States  in  this  country,  a  written 
acknowledgment  or  promise  is  essential  to  re- 
move the  bar  of  the  statute.  In  Pennsylvania, 
however,  an  oral  promise  or  acknowledgment 
is  sufficient  if  it  has  the  qualities  demanded  by 
the  decisions  in  relation  to  it,  although  Rogers, 
J.,  in  delivering  the  opinion  of  this  Court  in 
Kensington  Bank  v.  Patton,  14  Pa.  479,  said  that 
the  law  on  the  subject  would  not  be  upon  a  pro- 
per footing  until  a  written  acknowledgment  or 
promise  was  required.  To  remove  the  bar  of  the 
statute  there  must  be  a  clear  and  definite  acknow- 
ledgment of  the  debt,  a  specification  of  the 
amount  due,  or  a  reference  to  something  ty  which 
such  amount  can  be  definitely  and  certainly  as- 
certained :  Miller  v.  Baschore,  83  Pa.  356.  Any 
uncertainty,  either  in  the  acknowledgment  or 
identification  of  the  debt,  is  fatal :  Landis  v, 
Roth,  109  Pa.  621.  Is  the  acknowledgment  or 
promise  shown  in  this  case  sufficient  to  remove 
the  bar  of  the  statute  ?  The  learned  Judge  of 
the  Court  below  thought  the  conversations  which 
the  plaintiff  testified  he  had  with  the  defendant 
in  the  winter  of  1881,  contained  an  acknowl- 
edgment by  the  latter  of  the  claim  in  suit,  and 
a  promise  to  pay  it,  and  he  rightly  conceded  that 
there  was  no  acknowledgment  or  promise 
previous  to  that  time  which  had  the  qual- 
ities required  by  the  decisions  on  the  subject.  In 
order  to  determine  whether  the  conversations 
referred  to  contain  an  acknowledgment  suffi- 
cient to  take  this  stale,  extraordinary,  and  admit- 
tedly barred  claim  out  of  the  operation  of  the 
statute,  they  must  be  considered  separately.  If 
either  of  them  contains  such  an  acknowledg- 
ment, recourse  to  the  other  is  unnecessary.  If  it 
does  not  appear  in  either  conversation,  it  cannot 
be  inferred  from  both.  In  other  words,  several 
insufficient  acknowledgments  will  not  constitute 


a  sufficient  one.  It  is  claimed  that  in  the  first 
conversation  referred  to,  the  defendant  said  to  the 
plaintiff,  **  You  need  not  be  a  bit  afraid  of  me;  I 
will  pay  you  everything  I  owe  you ;  I  will  pay 
you  every  cent."  But  these  words  do  not  con- 
tain an  admission  that  the  defendant  owed  the 
plaintiff  the  claim  in  suit.  They  do  not  consti- 
tute an  acknowledgment  or  promise  which  is 
"so  distinct  and  palpable  in  its  extent  and  form 
as  to  preclude  hesitation."  They  do  not  import 
more  than  the  words,  "  I  will  pay  you  all  I  owe 
you,"  which  were  held  in  Millers.  Baschore,  su- 
pra, insufficient  to  remove  the  bar  of  the  statute. 
Nor  do  we  think  there  is  anything  in  the  conver- 
sation detailed  by  the  plaintiff  which  plainly  re- 
fers the  alleged  promise  of  the  defendant  to  the 
claim  in  suit.  What  the  plaintiff  said  about  his 
claim  was  "vague,  shadowy  and  uncertain,"  and 
manifestly  the  outcome  of  anger  aroused  by  the 
defendant's  request  for  a  payment  on  the  lot.  It 
furnished  no  basis  for  holding  that  the  alleged 
promise  was  to  pay  11,650,  with  nine  years'  in- 
terest thereon,  for  work  done  during  the  year  in 
which  the  defendant  paid  him  for  his  services 
more  than  he  had  before,  or  has  since,  received 
for  them.  It  is  well  to  remember  in  this  connec- 
tion that  the  plaintiff  was  testifying  to  a  conver- 
sation which  occurred  twelve  years  before,  and 
in  which,  according  to  his  account,  he  was  an 
angry  participant. 

Subsequent  to  the  conversation  we  have  con- 
sidered, the  plaintiff  made  a  payment  on  the  lot, 
and  said  to  the  defendant,  "  If  you  can  make 
any  money  out  of  it,  all  right,  for  I  want  mine," 
to  which  the  latter  replied,  "  You  will  get  it  very 
soon,  ....  no  fear  of  that,  he  would  pay  me 
every  cent  I  owe  you,  .  .  .  would  give  me  credit 
for  the  I250  on  that  lot,"  and  •'  he  would  pay 
the  rest  just  as  soon  as  ever  he  could."  But  in 
this  conversation  as  in  the  preceding  one,  there 
is  a  failure  to  specify  the  amount  of  the  debt,  or 
furnish  any  basis  on  which  the  amount  of  it  could 
be  definitely  and  certainly  ascertained.  We  think 
therefore,  that  the  plaintiff  failed  to  show  on  the 
trial  such  an  acknowledgment  or  promise  as  is 
required  to  remove  the  bar  of  the  statute. 

The  specification  of  error  is  sustained. 

Judgment  reversed  and  venire  facias  de  novo 
awarded.  w.  m.  s.,  jr. 
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Oct.  '94,  2$,  24.  October  26,  1894. 

American  Tube  &  Iron  Co.  et  al.»  v. 
Baden  Gas  Co.  et  al. 

Hays's  Appeal. 
Dorrington's  Appeal. 

Corporations — Subscriptions  to  stock — Stock 
issued  as  full  paid— Presumptions — Burden 
of  proof, 

A  partnership  was  engaged  in  the  business  of  produc- 
ing oil  and  was  the  owner  of  valuable  territory,  plant, 
patents,  contracts,  etc.  The  members  decided  to  organ- 
ize a  corporation  under  the  Natural  Gas  Act  of  1885. 
By  an  agreement  the  capital  stock  of  this  company,  which 
amount^  to  1500,000,  was  issued  to  the  members  of  the 
old  partnership  who  received  &nd  held  among  them 
1175,000  of  the  said  stock  and  returned  to  the  treasury  of 
the  company  the  remaining  1325,000  to  be  sold  for  the 
purpose  of  securing  capital  to  operate  the  company.  The 
company  having  subsequently  become  embarrassed  and 
all  its  property,  rights,  and  franchises  having  been  sold 
under  an  execution,  a  bill  was  filed  by  its  creditors  to 
compel  the  payment  in  cash  of  so  much  of  the  par  value 
of  the  1325,000  of  stock  as  might  be  necessary  to  dis- 
charge the  claims  of  creditors.  The  bill  contained  no 
allegation  of  any  fraudulent  purpose  of  the  parties  to  this 
transaction  nor  any  averment  of  fraud  in  fixing  the  price 
of  the  property  sold: 

Held,  that  while  the  method  adopted  may  have  been 
an  irregular  and  mistaken  mode  of  reach  ng  the  purpose 
in  view,  the  good  faith  of  the  parties  was  to  be  judged  by  the 
facts  before  them  when  the  arrangement  was  made,  and 
the  subsequent  demonstration  that  the  property  was  less 
valuable  than  they  supposed  was  immaterial; 

Held,  also,  that  in  the  absence  of  any  suggestion  of 
fraud  the  burden  of  proof  was  not  shifted  to  the  defend- 
ants to  establish  the  good  faith  of  the  transaction; 

Held,  also,  that  in  the  absence  of  fraud  the  sale  could 
not  be  disregarded  and  the  subscriptions  to  the  capital 
stock  treated  as  unpaid  at  the  instance  of  subsequent 
creditors  of  the  corporation  who  stood  in  no  better  posi- 
tion than  the  corporation  itself. 

Appeals  of  W.  S.  B.  Hays  and  of  J.  K.  Dor- 
rington,  two  of  the  defendants,  from  the  decree 
of  the  Common  Pleas  No.  2,  of  Allegheny 
County,  in  a  suit  brought  by  the  American  Tube 
&  Iron  Co.  and  other  creditors  against  the  Baden 
Gas  Co.  and  a  number  of  individual  stockholders 
in  the  said  company. 

The  facts  are  stated  in  the  opinion  of  the  Su- 
preme Court.  Exceptions  to  the  report  of  W. 
A.  Woodward,  Esq.,  master,  having  been  dis- 
missed by  the  Court,  in  an  opinion  by  Ewing, 
P.  J.,  and  a  decree  entered  against  the  individ- 
ual defendants,  holding  them  liable  for  unpaid 
subscriptions  to  the  capital  stock  of  the  Gas  Com- 
pany, these  appeals  were  taken. 

P.  C.  Knox  and  D.  T.  Watson,  (with  them 
James  If,  Reed,  T,  D,  Carnahan  and  Johns 
McClectve),  for  appellants. 

West  McMurray,  ( C,  C,  Dickey  with  him), 
for  appellees. 


January  7,  1895.  Williams,  J.  This  bfll 
was  filed  by  creditors  of  the  Baden  Gas  Com- 
pany, a  corporation  organized  under  the  Act  of 
1885,  known  as  the  Natural  Gas  Act.  The  re- 
lief prayed  for,  and  obtained  under  the  decree 
appealed  from,  is  an  adjudication  that  the  de- 
fendants are  liable  to  the  receiver  for  the  amoant 
of  the  capital  stock  of  the  Baden  Gas  Company 
subscribed  for  by  each  of  them,  and  that  they 
pay  the  same  over  in  money  for  the  benefit  of 
the  plaintiffs  and  other  creditors  of  the  corpora- 
tion, which  is  admitted  to  be  insolvent.  The 
defendants  admit  the  fact  that  they  were  sab- 
scribers  to  the  capital  stock  of  the  Baden  Gas 
Company,  but  insist  that  their  subscriptions 
were  paid  in  full,  in  property  transferred  by 
them  to  the  corporation,  immediately  after  its 
organization.  The  liability  of  the  defendants 
depends  therefore  upon  their  allegation  of  actual 
payment;  and  this  can  be  intelligently  deter- 
mined only  upon  a  careful  consideration  of  the 
facts  and  circumstances  attending  the  organiza- 
tion of  the  Gas  Company,  and  their  legal  value. 

The  fourth  finding  of  fact  made  by  the  learned 
master,  adopted  by  the  learned  Judge  of  the 
Court  below,  and  conceded  on  all  hands  to  be 
correct,  informs  us  that  the  defendants  and  others 
who  composed  the  Baden  Gas  Company  had 
been  previously  associated  in  business  under  the 
firm  name  of  the  Allegheny  Oil  Company.  The 
master  then  proceeds  in  this  finding  to  tell  us 
that,  ''The  Baden  Gas  Company  was  organized 
to  take  the  place  of  the  said  Allegheny  Oil  Cona- 
pany,  and  the  said  subscribers  soon  after  their 
incorporation  proceeded  to  sell  and  transfer  the 
gas  property  and  interests  of  the  said  Allegheny 
Oil  Company  and  ^300,000  of  their  subscribed 
stock  to  the  said  Baden  Gas  Company  for  a  price 
equal  to  the  corporate  stock  of  the  latter  com- 
pany, to  wit,  1500,000." 

In  the  fifth  finding  of  fact  we  are  informed 
that  the  gas  property  and  interests  so  transferred 
consisted  of  between  four  and  five  thousand 
acres  of  gas  leases  including  two  large  produdng 
gas  wells,  certain  rights  of  way,  ordinances  for 
the  introduction  of  gas  into  the  Boroughs  of 
Freedom,  Baden,  Sewickley,  Osborne,  Glenfidd, 
West  Bellevue  and  Bellevue,  and  contracts  for 
the  supply  of  gas,  and  certain  patents  relating  to 
the  business  of  transporting  gas.  All  this  pn^ 
erty  belonged  to  the  AUegeny  Oil  Company  and 
was  transferred  by  that  company  and  the  per- 
sons comprising  it  to  the  Baden  Gas  Company. 
The  findings  from  the  seventh  to  the  elevenii 
inclusive  inform  us  of  the  plan  adopted  for  the 
organization  of  the  corporation  and  the  transfer 
to  it  of  the  property  of  the  Allegheny  Oil  Com- 
pany described  in  the  fifth  finding.  The  cor- 
poration was  to  be  organized  under  the  Natural 
Gas  Act  in  order  to  secure  the  rights  and  tai- 
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chises  conferred  by  that  Act.  Its  capital  stoc): 
was  fixed  at  $500,000.  The  price  of  the  prop, 
crty  to  be  transferred  to  it  was  fixed  at  the  same 
sum.  The  stock  was  to  be  paid  for  with  the 
property,  or  the  corporation  was  to  pay  for  the 
property  with  its  stock,  which  is  exactly  the 
same  thing ;  but  this  arrangement  was  made  sub- 
ject to  the  condition  that  but  $175,000  of  the 
stock  so  issued  should  be  retained  by  the  mem- 
bers of  the  firm  of  the  Allegheny  Oil  Company, 
while  the  remaining  $325,000  of  it  should  be  re- 
turned or  contributed  to  the  corporation  to  pro- 
vide it  with  a  working  capital  in  order  to  enable 
it  to  develop  its  leases,  lay  additional  pipe  lines, 
and  embark  in  the  business  of  supplying  natural 
gas  as  a  fuel  to  the  City  of  Allegheny  and  the 
towns  along  its  line. 

The  seventh  finding  assures  us  that  the  I325,- 
000  of  capital  stock  set  apart  to  provide  a  work 
ing  capital  was  actually  turned  into  the  treasury 
of  the  corporation  and  used  in  the  manner  con- 
templated. Shares  amounting  at  par  to  $55,000 
were  sold  for  cash  at  eighty  cents  on  the  dollar 
and  the  proceeds  used  in  the  business  of  the  cor- 
poration. The  balance  of  the  stock  was  used  in 
the  extension  of  its  lines  to  Allegheny  City ;  and 
at  the  date  of  the  filing  of  this  bill  not  one  share 
out  of  the  entire  amount  remained  in  the  treas- 
ury undisposed  of.  But  in  the  execution  of  the 
sale  from  the  oil  company  to  the  Baden  Gas 
Company  and  in  the  payment  of  the  subscrip- 
tions to  the  capital,  a  clumsy  device  was  resorted 
to.  A  half  million  of  dollars  was  apparently 
raised  on  a  note  signed  by  the  members  of  the 
oil  company  and  placed  to  the  credit  of  the 
treasurer  of  the  corporation  in  the  Fifth  National 
Bank  as  payment  for  the  stock.  It  was 
checked  back  to  the  treasurer  of  the  oil  company 
as  payment  for  the  property  bought  by  the  cor- 
poration from  the  oil  company. 

The  property  was  then  conveyed,  the  stock 
issued  and  disposed  of  as  already  stated,  and  the 
note  taken  out  of  bank.  Not  a  dollar  in  actual 
money  was  used  in  the  transaction,  and  what 
end  was  accomplished  by  all  this  idle  ceremony 
it  is  impossible  for  us  to  see.  But  if  it  did  no 
good,  we  cannot  see,  in  the  absence  of  any  find- 
ing of  fraud  intended  or  practiced,  that  it  did 
any  serious  harm.  We  are  to  look  at  it  in  the 
light  of  all  that  was  done  in  connection  with  the 
organization  of  the  corporation  for  the  purpose 
of  gathering  therefrom  the  real  character  of  the 
transaction.  Neither  unnecessary  formalities 
nor  clumsy  devices,  nor  palpable  mistakes  in 
methods,  should  prevent  us  from  looking  down 
to  the  true  character  of  a  transaction  and  deter- 
mining the  rights  of  parties  in  accordance  with 
the  facts  rather  than  the  forms  or  appearances 
they  may  seem  to  wear. 

Let  us  turn  then  from  the  method  of  organi- 


zation to  the  facts  showing  the  situation  of  the 
parties,  their  general  plan  for  the  development 
of  their  property,  the  necessity  for  obtaining 
corporate  powers,  and  the  provision  made  for  a 
working  capital  with  which  to  enter  upon  the 
proposed  corporate  enterprise.  The  corporators 
had  been  partners.  As  such  they  had  been  en- 
gaged in  procuring  leases  and  drilling  wells  in 
search  for  oil.  In  this  search  they  had  not  been 
successful,  but  two  of  the  wells  drilled  by  them 
proved  to  be  valuable  gas  wells.  This,  taken  in 
connection  with  other  developments  in  the  same 
general  region,  was  well  calculated  to  induce  the 
belief  that  they  were  the  possessors  of  a  large 
and  valuable  gas  territory  that  should  be 
promptly  developed  and  utilized  or  its  value 
would  steadily  decline  by  reason  of  drainage 
from  the  operations  of  others.  They  could  not 
utilize  their  gas  without  transporting  it  to  a 
market.  They  could  not  transport  it  to  advan- 
tage except  as  a  natural  gas  company  possessing 
the  powers  conferred  by  the  Act  of  1885.  This 
determined  them  to  organize  a  corporation  un- 
der the  provisions  of  that  Act  for  the  production 
and  transportation  of  natural  gas,  and  to  transfer 
their  gas  wells  and  leases,  covering  over  four 
thousand  acres,  to  the  corporation.  When  this 
had  been  decided  on  the  first  question  to  present 
itself  was  how  shall  the  partnership  convey  its 
property  to  the  corporation  so  as  to  secure  to  its 
members  the  same  relative  interest  in  the  stock 
of  the  corporation  they  now  have  in  the  part- 
nership property?  The  next  question  was  how 
shall  we  secure  the  necessary  working  capital  to 
enable  the  corporation  to  go  forward  with  the 
work  of  producing,  transporting  and  selling  na- 
tural gas  ?• 

In  ageneral  way  these  questions  were  answered 
by  the  adoption  of  the  scheme  which  the  master 
and  the  Court  below  have  characterized  as  a 
sham.  The  value  of  the  property,  rights  of  way, 
municipal  grants,  and  patents  held  by  the  firm 
was  set  down  at  $175,000.  The  working  capi- 
tal needed  at  $325 ,000.  To  meet  both  purposes 
the  capital  stock  of  the  corporation  was  fixed  at 
$500,000.  It  was  all  to  be  issued  as  paid  up 
stock  in  exchange  for  the  property  conveyed  to 
the  corporation  subject  to  the  agreement  that  all 
except  the  $175,000  was  to  be  contributed  to 
the  treasury  to  be  sold  as  a  means  of  raising  the 
money  needed  for  a  working  capital.  Now  let 
it  be  conceded  that  this  was  neither  the  safest 
nor  most  business-like  way  of  securing  a  working 
capital.  Let  it  be  conceded  further  that  the  use 
of  the  note  in  the  Fifth  National  Bank  and  the 
ceremony  of  first  crediting  and  then  debiting  the 
treasurer  with  a  half  million  of  dollars  without 
the  handling  of  a  dollar  in  money,  was  an  un- 
fortunate device  liable  to  be  misunderstood  and 
calculated  to  excite  suspicion.     The  question 
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remains  neverthel^  for  our  consideration,  was 
it  the  method  actually  adopted  for  the  accom 
plishment  of  the  ends  in  view  ?  There  is  no 
suggestion  by  the  master  that  it  was  fraudulently 
intended  or  that  it  was  not  faithfully  carried 
out.  On  the  contrary  he  finds  in  the  twelfth 
finding  of  fact  that  the  **Baden  Gas  Company 
never  made  any  calls  upon  its  subscribers  for  any 
payment  upon  their  stock  but  treated  the  bank 
credit  transaction  set  forth  as  payment  in  full 
upon  the  said  stock."  It  is  evident,  therefore, 
that  whether  wise  or  unwise  the  scheme  we  have 
outlined  was  that  which  these  parties  actually 
adopted  and  upon  which  they  acted  in  good 
.  faith. 

In  the  seventh  finding  of  fact  we  learn  also 
that  the  whole  amount  of  the  ^325,000  contrib- 
uted in  stock  as  a  working  capital  was  sold  or 
used  in  the  extension  of  the  pipe  lines  of  the 
corporation  and  the  prosecution  of  its  business 
in  producing  and  transporting  natural  gas.  The 
learned  master,  however,  lost  sight  of  his  own 
findings  of  fact,  for  in  his  first  finding  of  law  he 
says:  **I  cannot  however  see  anything  but  an 
idle  performance  in  the  use  of  these  notes,  cred- 
its and  checks,  or  in  any  temporary  shuffling  of 
money  had  that  been  done ;"  and  then  from  the 
fact  that  these  notes,  credits  and  checks  were 
used  he  draws  the  conclusion  on  which  the  de- 
cree recommended  rests,  in  these  words :  **I  hold 
therefore  that  those  transactions  did  not  affect 
any  payment  whatever  upon  the  stock  subscribed 
by  the  defendants.'*  In  other  words  because  an 
"idle  performance"  was  unnecessarily  resorted 
to,  the  meaning  and  understanding  of  the  parties 
who  were  unwise  enough  to  indulge  in  it  must 
be  disregarded  and  they  must  be  pifhished  by 
being  compelled  to  pay  a  very  large  sum  of 
money  for  having  failed  to  adopt  a  better  method 
for  effecting?  a  legal  and  honest  purpose.  The 
learned  Judge  who  made  the  decree  seems  also 
to  have  been  misled  by  his  indignation  at  what 
he  characterized  as  **a  thin  pretext  and  a  sham," 
although  he  had  no  difficulty  in  recognizing  the 
real  character  of  the  transaction.  In  the  opin- 
ion first  filed  by  him  he  says,  referring  to  the 
arrangement  between  the  firm  known  as  the  Al- 
legheny Oil  Company  and  the  corporation, 
'nhis  was  in  legal  effect  and  in  fact  a  sale  to  the 
gas  company  of  this  property  included  in  the 
agreement  for  1 175,000  of  paid  up  stock  and 
not  for  1500,000  the  nominal  consideration." 

Again  in  the  second  opinion  he  repeats  this 
statement  and  says  that  "the  property  was  in 
fact  taken  for  payment  of  J  175,000  of  the  stock 
subscribed  and  the  remaining  $325,000  was  to 
be  put  on  the  market  as  paid-up  stock  and  sold 
for  whatever  it  would  bring."  This  means,  of 
course,  sold  for  the  benefit  of  the  gas  company, 
and  to  provide  it  with  a  working  capital.     In 


what  respect  then  have  the  defendants  failed  in 
the  performance  of  their  undertaking  to  the  Ba- 
den Gas  Company?  The  shares  of  stock  nomi- 
nally issued  to  them,  but  to  be  returned  into  the 
treasury  of  the  company  for  sale  for  its  benefit, 
have  been  so  returned  by  them  and  have  been 
actually  disposed  of  by  the  company  in  the 
prosecution  of  its  enterprises  and  the  extension 
of  its  pipe  lines.  The  shares  of  stock  which 
they  were  to  retain  as  the  price  of  the  gas  wells, 
leases,  patents,  rights  of  way,  and  other  prop- 
erty of  the  Allegheny  Oil  Company  were  paid 
for  in  full  in  accordance  with  the  written  agree- 
ment entered  into  by  the  parties  and  delivered 
to  the  defendants  as  paid  up  stock.  The  gas 
company  has  no  claim  on  the  defendants  there- 
for resting  in  contract,  and  there  cannot  be 
found  in  the  bill  or  the  findings  any  averment 
of  fraud  in  fixing  the  price  of  the  property  sold, 
or  the  total  amount  of  the  gas  company's  slock 
or  the  general  plan  of  organization.  The  use- 
lessness  and  clumsiness  of  the  machinery  cm- 
ployed  are  characterized  by  such  expressions  as 
idle  ceremony,  thin  pretext,  sham,  shuffling,  and 
the  like ;  but  the  real  purpose  stood  out  so 
plainly  that  neither  the  master  nor  the  learned 
Judge  failed  for  a  moment  to  grasp  it  fully.  The 
scheme  was  to  turn  over  all  the  gas  wells,  leases 
and  property  connected  therewith  to  the  gas 
company  for  ^175,000;  and  provide  it  with  the 
means  of  prosecuting  the  gas  business  by  putting 
into  its  treasury  paid-up  stock,  or  what  should 
be  sold  as  paid  up  stock,  to  the  amount  of  ^325,- 
000  more.  This  may  have  been  bad  finan- 
ceering,  but  that  is  not  enough  to  support  thK 
decree.  It  may  have  been  an  irregular  and  mis- 
taken method  for  reaching  the  purpose  in  view, 
but  that  does  not  change  the  fact  that  the  prop- 
erty was  agreed  to  be  taken,  and  was  in  fact 
taken,  as  full  payment  of  the  stock  subscriptions 
made  by.  the  defendants.  The  learned  Judge 
felt  the  stress  of  the  situation  and  found  relief  in 
the  proposition,  "that  the  facts  in  evidence  con- 
nected with  the  fact  that  within  a  few  months  it 
was  demonstrated  that  the  property  was  of  very 
small  value,  threw  on  the  defendants  the  burden 
of  showing  clearly  that  the  sale  from  themselves 
to  themselves  was  in  good  faith  on  a  reasonable 
belief  of  the  value  of  the  property."  But  what 
has  the  fact,  that  after  some  months  spent  in  de- 
velopment of  their  territory  the  corporation 
found  itself  disappointed  in  its  productiveness 
and  a  heavy  loser  in  consequence,  to  do  with 
the  good  faith  of  their  purchase,  or  the  reason- 
ableness of  the  price  ?  These  are  to  be  judged 
of  by  the  facts  before  them  when  the  arrange- 
ment was  made.  The  character  of  the  gas  wcUs 
already  opened,  the  extent  of  the  territory  cov- 
ered by  the  leases,  its  relation  to  other  dcvtlop- 
ments,  its  nearness  to  an  adequate  market,  and 
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the  probable    duration  of   the    supply  within 
reach,  were  the  considerations  that  would  afTect 
the  judgment  of  buyers  and  sellers  and  of  the 
business  public  as  to  its  value.    The  subsequent 
disappointment  must  therefore  be  left  out  of  the 
case  and  the  transaction  examined  in  the  light 
in  which  it  was  seen  when  the  agreement  was 
entered  into.     When  this  is  done,  and  the  ab- 
sence of  any  suggestion  or  finding  of  fraud  is  re- 
membered, it  is  not  easy  to  see  what  there  is  in 
the  case  to  shift  the  burden  of  proof,  or  to  re- 
quire the  defendants  to  establish  the  good  faith 
of  a  transaction  which  the  plaintiffs  have  not  at- 
tacked.    The  bill  proceeds  on  the  theory  that 
the  subscriptions  to  the  capital  stock  are  wholly 
unpaid.     The  proofs  show  that  they  were  paid 
exactly  in  accordance  with  the  agreement,  and 
that  this  payment  had  been  recognized  by  the 
corporation  from  the  first.     The  decree  finally 
made  seems  to  rests  on  the  conclusion  of  the 
Court  below  that  although  paid  they  were  paid 
in  property  which  was  taken  at  too  high  a  price. 
It  is  true  that  no  such  thing  was  alleged  in  the 
bill,  or  shown  by  the  proofs,  but  if  the  value  of 
the  property  is  to  be  determined  in  the  light  of 
subsequent  events,  a  light  which  the  parties  did 
not  have  when  this  sale  was  arranged,  the  con- 
clusion of  the  learned  Judge  is  a  reasonable  one. 
The  trouble  with  it,  however,  is,  that  it  rests  on 
the  intrinsic  value  of  the  property  as  ascertained 
by  actual  developments  made  after  the  sale, 
while  the  real  question  relates  to  the  apparent 
value  as  indicated  by  the  circumstances  existing 
at  the  time  of  the  sale.    We  do  not  differ  from 
the  learned  Judge  in  the  conclusions  to  be  drawn 
from  the  evidence  so  far  as  they  give  character 
to  the  transaction.     We  agree  that  the  evidence 
shows  a  sale  of  the  property  of  the  Allegheny 
Oil  Company  to  the  Baden  Gas  Company  for 
Ii75»ooo;  and  that  the  arrangement  in  regard  to 
the  remaining  ^325,000  was  not  for  the  benefit 
of  the  stockholders  as  individuals  but  of  the  cor- 
poration, and  was  intended  to  enable  the  com- 
pany to  provide  itself  with  funds  for  the  prose- 
cution of  its  business.    We  quite  agree  also  that 
the  evidence  shows  the  1 175,000,  the  par  value 
of  the  stock  taken  by  the  corporators,  was  actu- 
ally paid  in  property  in  accordance  with  a  writ- 
ten contract  entered  into  between  the  corpora- 
tion and  the  partnership  for  the  sale  of  the  wells, 
leases,  and  other  property  of  the  oil  company  to 
the  corporation.     We  should  also  agree  with  the 
learned  Judge  that  the  property  was  sold  at 
more  than  its  actual  value,  if  that  value  was  to  be 
determined  by  subsequent  results  rather  than  by 
the  prospects  as  they  appeared  at  the  time  of 
sale.     But  if  the  parties  were  mistaken  in  rela- 
tion to  its  value,  we  do  not  see  how  in  the  ab- 
sence of  any  averment  of  fraud  in  the  transac- 
tion, the  sale  can  be  disregarded  and  the  sub- 


scriptions  to  the  capital  stock  treated  as  unpaid. 
The  proofs  show  that  they  were  paid  exactly  in 
accordance  with  the  agreement  under  which 
they  were  made,  and  until  that  agreement  is  at- 
tacked as  fraudulent  the  creditors  stand  in  no 
better  position  than  the  corporation  itself.  The 
decree  is  reversed  so  far  as  it  requires  payment 
of  the  stock  subscriptions  or  any  part  thereof.  It 
is  allowed  to  stand  as  to  costs. 

And  now,  October  26, 1894,  this  appeal  came 
on  to  be  heard  and  was  argued  by  counsel, 
whereupon  on  consideration  thereof  it  is  or- 
dered, adjudged  and  decreed  that  the  decree  be  ■ 
reversed  except  in  so  far  as  it  relates  to  the  pay- 
ment of  costs,  and  that  the  bill  be  dismissed. 


dorrington's  appeal. 

January  7, 1895.  Wiluams,  J.  This  appeal 
IS  from  the  same  decree  that  has  been  considered 
in  the  appeal  of  W.  S.  B.  Hays  et  aL^  just  de- 
cided. The  questions  raised  are  the  same  in 
both  cases.  As  these  have  been  sufficiently  dis- 
cussed in  the  opinion  filed  in  that  case,  it  is  un- 
necessary at  this  time  to  do  more  than  refer  to 
what  is  there  said,  and  to  direct  that  the  same 
final  decree  made  in  that  case  be  entered  also  in 
this. 

J.  D.  B.,  jr. 


Oct.  '94,  288.  October  10,  1894. 

In  re  Contested  Election  of  School  Di- 
rectors of  Little  Beaver  Township. 

Elections — Act  of  June  /o,  /<?pj,  P.  X.  419 — 
BcUlots, 

At  an  election  for  township  officers  a  printed  * 'paster" 
was  prepared  for  electors  to  paste  over  the  right  hand 
colomn  of  the  official  ballot  provided  tinder  the  Act 
of  June  ID,  1893.  Upon  this  "paster,"  under  the  head 
of  school  directors,  were  printed  the  names  of  two  per- 
sons who  received  the  majority  of  votes  cast. 

Held,  that  this  was  an  alteration  of  the  official  ballot, 
which  invalidated  the  votes  cast  for  the  candidates  in  ques- 
tion, and  that  such  votes  could  n6t  be  counted  or  returned. 

Appeal  of  Albert  McCowin  and  R.  J.  Miller, 
from  the  decree  of  the  Quarter  Sessions  of  Law- 
rence County,  revoking  and  cancelling  certifi- 
cates of  election  as  school  directors  of  Little 
Beaver  Township  issued  to  appellants. 

The  Court  found  the  following  facts  from 
proofs  adduced  in  the  case :  At  a  general  election 
held  in  the  township  on  February  20,  1894,  an 
official  ballot  was  prepared  for  the  electors,  under 
the  Act  of  June  10,   1893,  P.  L.  419,  by  the 
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county  commissioners.  Some  other  person  or 
persons  had  prepared  and  distributed  to  intend- 
ing electors  a  slip  which  was  gummed  on  the  re- 
versed side  so  as  to  admit  of  its  being  affixed  to 
tfie  right  hand  column  of  the  ballot,  which  col- 
umn is  left  blank  for  insertion  of  such  names  as 
each  individual  elector  may  prefer,  as  follows: 


Judge  of  Election. 

JohnP  Taylor 

Inspecton. 
[Mark  One] 

JoaephBringnun      | 

[Mark  One.] 

J.CFoUerton          | 

School  Directon. 
[Insert  Two.] 

Albert  McCowin       | 

R.  J.  MiUer 

[Mark  Pour  ] 

Wm.DieueU 

S.  L.  Riddle 

R.  F.  MarahaU 

L.  H.  Caakey 

Treaaurer. 

[MarkOne.1 

John  O.  Caakey 

Poor  Director. 

[Mark  One.] 

J.  H.  Cealy 

Auditor. 
[Mark  One.] 

1 

D.  A.  Robertson 

1 

Town  Clerk. 
[Mark  One  ] 

P.J  Foertch 

Assistant  Aasessun 
[Insert  Two  ]_ 

•    1 

There  were  two  school  directors  to  be  elected. 
Those  whose  names  were  in  the  other  columns 
of  the  ballot  were  A.  G.  McGinnis,  who  received 
44  votes;  W.  A.  Kenney,  who  received  62 
votes ;  John  M.  Scott,  who  received  25  votes ; 
M.  L.  Andrews,  who  received  13  votes;  J.  Q. 
Adams,  who  received  i  vote. 

The  api)ellants,  Albert  McCowin  and  R.  J. 
Miller,  received  90  and  80  votes  respectively, 
and  certificates  of  election  were  issued  to  them. 

More  than  twenty-five  qualified  electors  peti- 
tioned the  Court,  setting  forth  the  foregoing 
facts,  to  revoke  the  certificates  issued  toappeLants. 

An  answer  having  been  filed,  the  Court,  Hazen, 
P.  J.,  granted  the  petition,  holding,  inter  alia, 
that— 

''The  law  does  not  authorize  or  permit  the 
use  of  a  blanket  slip,  such  as  was  used  in  this 


case,  by  which  the  tides  of  other  offices,  desig- 
nation of  spaces  and  directions  are  obliterated, 
and  other  spaces  provided  by  the  elector,  are 
substituted.**     And  made  a  decree  accordingly: 

"It  is  therefore  ordered,  adjudged  and  de- 
termined, that  W.  A.  Kenney  and  A.  G.  McGin- 
nis, having  received  a  majority  of  sfll  the  lawful 
votes  cast  at  the  general  election  held  in  litde 
Beaver  Township,  Lawrence  County,  Pennsyl- 
vania, on  February  20,  1894,  for  the  office  of 
school  director  for  said  township,  were  duly 
elected  to  said  office.  That  the  return  of  the 
election  officers  for  said  township,  showing  tfie 
election  of  Albert  McCowin  and  R.  J.  Miller  to 
said  office  is  incorrect,  and  the  certificates  of 
election  issued  by  said  election  officers  to  said 
Albert  McCowin  and  R.  J.  Miller  for  said  office 
are  cancelled  and  revoked." 

Which  were  assigned  as  error. 

/.  Norman  Martin,  (  Char  Us  E.  AfehardwAi 
him),  for  appellants. 

The  question  in  this  case  is  determined  by 
construction  of  the  Act  of  June  10,  1893,  P.  L 
419. 

Section  14  of  said  Act  provides  what  shall  be 
printed  on  the  face  of  the  official  ballot,  and 
pkuitum  4  of  section  14  provides  that  "there 
shall  be  lef^  at  the  right  ....  of  the  list  of 
candidates  ....  blank  spaces  ....  in  which 
spaces  the  voter  may  insert  the  name  of  any 
person  whose  name  is  not  printed  on  the  ballot 
as  a  candidate  for  such  office,  and  such  insertion 
shall  count  as  a  vote  without  the  cross  mark,**  etc 

1.  Blank  spaces  are  to  be  left.  Then  the 
slip  used  would  not  obliterate  anything. 

2.  There  is  nothing  in  the  Act  of  June  10, 
1893,  forbidding  the  use  of  such  a  slip. 

3.  The  voter  may  insert  the  name  in  die 
blank  spaces ;  if  he  does  it  shall  count  as  a  vote 
without  a  cross  mark ;  clearly  it  will  count  as  a 
vote  should  he  see  proper  to  make  a  cross  mart 
When  he  pastes  on  the  blank  spaces  he  insets 
within  the  meaning  of  this  section. 

Sec.  14  and  sec.  27  are  in  pari  materia. 
They  must  stand  together.  Under  the  latter 
section  a  ballot  shall  be  rejected  for  two  reasons, 
(a)  when  the  voter  marks  more  names  than  he  is 
entitled  to  vote  for,  and  (1))  or  if  for  any  reason 
it  is  impossible  to  determme  the  voter's  choice, 
his  ballot  shall  not  be  counted  for  such  office. 
His  ballot  is  the  official  ballot  given  to  him  and 
by  him  marked,  or  filled  by  insertion,  by  writing, 
printing  or  pasting  thereon  in  such  manner  as  to 
designate  his  choice.  If  his  choice  can  be  d^ 
termined  his  vote  must  be  counted.  Elections 
shall  be  free  and  equal.  Const.  Art  I,  sec  5. 
But  they  are  not  free  and  equal  if  the  voter,  usii^ 
the  appliances  that  the  law  directs,  is  not  per- 
mitted to  express  his  choice  in  a  manner  that  is 
not  forbidden  by  the  law. 
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Statutory  provisions  for  marking  ballots  and 
inserting  names  are  merely  directory.  If  the  in- 
tention of  the  voter  can  be  ascertained  from  an 
examination  of  the  ballot  his  vote  must  be 
counted.  "It  has  been  the  tendency  of  all 
Courts  and  legislative  bodies  to  construe  election 
statutes  with  the  utmost  liberality  in  favor  of  the 
ascertainment  of  the  expressed  will  of  the  voter, 
and  whenever  the  statutes  do  not  n\pst  explicitly 
declare  thgit  particular  informalities  shall  avoid 
the  ballot,  their  provisions  are  considered  di- 
rectory." 3  Dist.  Rep.  131.  The  leading  English 
case  on  the  question  is  Woodward  v,  Sarsons,  L. 
R,  10  C.  P.  733.  The  rule  is  there  laid  down 
to  be,  that  the  voter  must  not  mark  the  paper 
"  so  as  to  make  it  impossible  by  seeing  the  paper 
itself,  or  by  reference  to  other  available  facts  to 
identify  the  way  in  which  he  voted."  The 
question  for  the  election  officer  is,  on  looking  at 
a  ballot,  how  did  the  man  who  cast  this  ballot 
intend  to  vote,  and  when  he  has  determined  by 
examining  the  paper,  his  only  duty  is  to  record 
his  determination. 

Apply  the  foregoing  to  the  case  in  question. 
The  election  officers  knew  for  whom  the  votes 
were  cast ;  they  counted  them  and  issued  certi- 
ficates of  election  to  Albert  McCowin  and  R.  J. 
Miller.  When  the  examiner  appointed  by  the 
Court  examined  the  ballots,  he  had  no  difficulty 
in  determining  for  whom  the  persons  who  used 
the  pasters  intended  to  vote.  There  is  no  ques- 
tion as  to  their  intentions.  They  expressed 
their  intentions  so  clearly  there  could  be  no  mis- 
take. The  intentions  of  a  majority  of  the  voters 
being  clearly  expressed  and  counted  by  the  elec- 
tion officers,  their  certificates,  issued  in  obedience 
to  the  clearly  expressed  choice  of  the  majority, 
made  in  a  manner  not  forbidden  by  law,  should 
stand  as  undisputed  evidences  of  title  to  the 
offices  in  contest. 

Malcolm  Afc  Connelly  for  appellees. 

The  Act  of  1893  provides  for  a  secret  ballot — 
for  the  exclusive  use  of  uniform  ballots — the  free 
posting  and  publication  of  the  names  of  candi- 
dates before  election — the  voting  in  a  room 
where  electioneering  and  solicitation  of  votes  is 
forbidden,  etc. 

Dewalt  V.  Bartley,  146  Pa.  529. 

January  7,  1895.  Sterrett,  C.  J.  The  con- 
trolling question  in  this  case  is  whether,  upon 
the  undisputed  facts,  the  votes  in  controversy 
which  were  counted  by  the  election  officers  for 
the  appellants  Albert  McCowin  and  R.  J.  Mil- 
ler, respectively,  for  the  office  of  school  director, 
etc.,  should  not  have  been  rejected,  for  the  rea- 
son that  they  were  not  cast  according  to  the  pro- 
visions of  the  Act  of  June  10,  1893,  entitled  "An 
Act  to  regulate  the  nomination  and  election  of 
pttWic  officers,"  etc.,  P.  L.  419. 


The  Court  found  that,  ''at  the  general  election 
held  in  Litde  Beaver  Township  on  February  20, 
1894,  it  was  required  that  two  persons  be  elected 
to  the  office  of  school  director  in  said  township. 
Ballots,  of  which  a  sample  is  attached  to  the 
petition,  containing  the  list  of  offices  and  names 
of  all  persons  duly  nominated  for  this  and  other 
offices  were  provided  by  the  county  commis- 
sioners, furnished  to  the  election  officers,  and  by 
them  to  the  voters  as  required  by  law.  Many 
of  the  electors  procured  at  other  places  printed 
slips  or  tickets  of  the  form  shown  in  the  second 
specification  of  the  petition,  including  a  list  of 
township  officers  to  be  voted  for  with  directions 
to  mark  names  of  candidates  for  the  respective 
offices,  prepared  with  adhesive  paste  on  the  re- 
verse side,  and  of  the  size  and  form  the  same 
should  have  appeared  on  the  official  ballot,  if  the 
persons  named  had  been  duly  nominated  for  the 
respective  offices.  They  affixed  said  slip-tickets 
upon  the  right-hand  column  of  the  official  bal- 
lot which  was  devoted  to  blank  spaces,  and  when 
so  affixed  the  titles  of  the  offices,  directions  for 
insertion  of  names  and  the  spaces  indicated 
and  defined  by  lines  provided  in  the  official  bal- 
lot for  township  officers,  were  covered  and  ob- 
literated and  the  titles  of  offices,  directions  for 
marking,  spaces  and  names  provided  therein  on 
the  prepared  slip-ticket  substituted  therefor. 
Cross  marks  were  also  made  in  the  squares  oppo- 
site certain  names,  to  the  right  of  the  names. 
The  election  officers  counted,  as  votes  for  the 
respective  persons,  the  names  on  said  slips  hav- 
ing the  cross  marked  opposite  their  names. 
Seventy-six  (76)  ballots  so  cast  were  counted  for 
Albert  McCowin,  and  seventy-five  (75)  ballots 
so  cast  were  counted  for  R.  J.  Miller.  The  re- 
turn of  the  election  officers  then  showed  that  for 
the  office  of  school  director,  A.  G.  McGinnis 
had  fifty-four  (54)  votes ;  John  M.  Scott  twenty- 
five  (25)  votes;  M.  L.  Andrews  thirteen  (13) 
votes;  W.  A.  Kenney  sixty-two  (62)  votes; 
Albert  McCowin  ninety  (90)  votes;  R.  J.  Mil- 
ler eighty  (80)  votes;  J.  Q.  Adams  one  (i) 
vote. 

Certificates  of  election  were  accordingly  issued 
to  appellants ;  but  the  Court  below,  holding  that 
the  seventy-six  and  seventy-five  ballots  counted 
as  aforesaid  for  them  respectively  were  illegally 
cast,  adjudged  and  determined  that  W.  A.  Ken- 
ney and  A.  G.  McGinnis,  having  received  a 
majority  of  all  the  lawful  votes  at  said  election 
for  the  office  of  school  director,  etc.,  were  duly 
elected  to  said  office. 

The  question  presented  for  our  consideration 
is  whether  the  learned  Judge  erred  in  construing 
the  Act  of  1893  and  ruling  as  he  did  against  ap- 
pellants. 

The  first  section  of  the  Act  declares :  "That 
all  ballots  cast  in  elections  for  public  officers 
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within  this  Commonwealth  shall  be  printed  and 
distributed  at  the  public  expense,"  etc.,  as  there- 
inafter provided  ;  and  section  27  declares  "None 
but  ballots  provided  in  accordance  with  the  pro- 
visions of  this  Act  shall  be  counted." 

After  specifically  directing  the  manner  in 
which  the  names  of  the  candidates  of  each  pol- 
itical party  shall  be  arranged  on  the  official  bal- 
lot, etc. ,  section  14  declares:  "There  shall  be 
left  at  the  right  of  the  groups  of  candidates  for 
presidential  electors,  and  of  the  list  of  candidates 
for  other  offices  (or  under  the  title  of  the  office 
itself  for  which  an  election  is  to  be  held  in  case 
there  be  no  candidates  legally  nominated  there- 
for), as  many  blank  spaces  as  there  are  persons 
to  be  voted  for,  by  each  voter,  for  such  office, 
in  which  spaces  the  voter  may  insert  the  name  of 
any  person  whose  name  is  not  printed  on  the 
ballot  as  a  candidate  for  such  office,  and  such  in- 
sertion shall  count  as  a  vote  without  the  cross 
mark  hereinafter  mentioned." 

The  Act  also  provides  for  delivery  of  one  offi- 
cial ballot,  by  the  proper  election  officer,  to  each 
qualified  voter  as  soon  as  he  is  admitted  within 
the  rail ;  and  the  next,  or  22d  section,  provides 
that  on  receipt  thereof,  **the  voter  ....  shall 
prepare  his  ballot  by  marking  ...  or  by  in- 
serting in  the  blank  spaces  prepared  therefor  any 
name  not  already  on  the  ballot;"  etc. 

The  "marking"  mentioned  in  the  last  quota- 
tion is  applicable  only  to  candidates  whose 
names  are  printed  on  the  official  ballot.  They 
cannot  be  legally  voted  for  in  any  other  way 
than  by  marking  as  specified  in  said  section.  In 
the  case  of  a  substituted  nomination,  filed  with 
or  transmitted  to  the  county  commissioners  after 
the  ballots  have  been  printed,  said  commission- 
ers are  required  by  the  12th  section  to  "prepare 
and  distribute  with  the  ballots  suitable  slips  of 
paper  bearing  the  substituted  name,  together 
with  the  title  of  the  office,  and  having  adhesive 
paste  upon  the  reverse  side,  which  ^11  be  of- 
fered to  each  voter  with  the  regular  ballot  and 
may  be  affixed  thereto." 

The  only  prescribed  mode  of  voting  for  per- 
sons, "whose  names  are  not  already  on  the  bal- 
lot," is  "by  inserting  (their  names)  in  the  blank 
spaces  prepared  therefor"  in  the  right  hand  col- 
umn of  the  official  ballot.  It  is  the  "name" 
only  that  is  to  be  thus  inserted,  not  the  title  of 
the  office  to  be  filled,  etc.  The  latter  is  already 
printed  there  and  constitutes  part  of  the  ballot 
prepared  for  the  use  of  voters.  The  name  or 
names,  as  the  case  may  be,  cannot  be  inserted 
anywhere  in  said  right-hand  column,  but  only  in 
the  appropriate  blank  spaces  prepared  therefor. 
The  voter  is  not  authorized  to  insert  anything  in 
any  part  of  said  column,  save  and  except  in  the 
blank  spaces  prepared  for  names  not  already  on 
the  ballot. 


The  manner  of  inserting  is  not  prescribed.  It 
may  therefore  be  done  in  any  appropriate  way, 
such  as  by  writing,  stamping  with  metallic  or 
rubber  stamp,  or  by  covering  the  proper  blank 
space,  in  whole  or  in  part,  with  a  slip-ticket  or 
sticker,  securely  attached  to  said  space  by  adhe- 
sive paste  or  other  suitable  material,  on  which 
ticket  or  sticker  is  printed  or  written  a  name  or 
names  "not  already  on  the  ballot." 

Everything  necessary  or  proper  to  be  done  by 
the  voter  in  order  to  record  the  free  and  udcod- 
strained  expression  of  his  choice  of  persons  to 
fill  the  respective  offices,  is  thus  provided  for ; 
and  the  manner  in  which  said  right  of  choice 
shall  be  exercised  is  specifically  pointed  out.  If 
he  desire  to  vote  for  any  of  those  whose  names 
are  printed  on  the  official  ballot,  he  must  do  so 
by  "marking,"  as  directed  by  the  Act.  If  be 
wishes  to  vote  for  persons  whose  names  arc  not 
already  on  the  ballot,  he  can  do  so  by  "insert- 
ing"  their  names  in  the  blank  spaces  prepared 
therefor ;  but  he  has  no  right  to  insert  anything 
else  in  said  blank  spaces  or  in  any  other  part  of 
the  right-hand  column. 

In  so  fisu:  as  the  mode  of  voting  is  thus  speci- 
fically prescribed  by  the  Act,  all  other  modes 
are,  by  necessary  implication,  forbidden.  Ex- 
pressio  unius^  est  exciusio  aiterius.  The  ordi- 
nary rule,  as  has  been  stated  by  recognized  au- 
thority, is  that  where  power  has  been  given  to  do 
a  thing  in  a  particular  way,  then  affirmative 
words,  marking  out  the  way,  by  necessary  im- 
plication prohibit  all  other  ways.  To  hold,  as 
we  are  virtually  asked  to  do  by  appellants,  that 
by  virtue  of  the  authority  given  the  voter  to  in- 
sert, in  the  blank  spaces  provided  therefor, 
names  not  already  on  the  official  ballot,  he  may 
so  use  a  previously  prepared  slip-ticket,  given  to 
him  by  an  outside  party,  as  to  entirely  cover  the 
right-hand  column  of  the  official  ballot,  and 
thus  effectually  obliterate  or  conceal  everything 
printed  thereon,  would  not  be  construction,  but 
judicial  legislation  of  the  worst  type.  More- 
over, the  use  of  such  a  blanket  ticket  or  sticker 
would  tend  to  defeat  the  main  purposes  of  the 
Act. 

The  right-hand  column  is  part  of  the  official 
ballot.  In  addition  to  the  requisite  number  of 
blank  spaces  for  the  insertion  of  names  not  al- 
ready on  the  ballot,  the  respective  titles  of  the 
different  offices  to  be  filled  and  instructions  as  to 
the  number  of  names  that  may  be  inserted  un- 
derneath said  titles  respectively,  are  intended  as 
guides  not  only  for  the  voter  but  also  for  the 
election  officers.  To  permit  the  voter  to  pro- 
cure, from  outside  parties,  a  slip-ticket  or  sticker, 
corresponding  in  size  with-  said  column,  and 
paste  the  same  over  the  printed  matter,  as  well 
as  the  blank  spaces  thereon,  would  be  contrary 
to  the  letter  as  well  as  the  spirit  of  the  Act.  Bat 
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it  18  enough  for  us  to  know  that  no  authority  can 
be  found  in  the  Act  for  doing  any  such  thing. 

We  have  no  doubt  as  to  the  correctness  of  the 
conclusion  reached  by  the  Court  below,  and 
hence  the  decree  should  be  affirmed. 

Decree  affirmed  and  appeal  dismissed  with 
costs  to  be  paid  by  appellants. 

w.   D.   N. 


Jan.  '93, 457.  ApiU  17,  1894. 

Dubois  Cemetery  Company  v.  Griffin, 
Burgess,  and  Btady  et  aL,  Members 
of  Town  Council  of  Dubois  Borough. 

Strr^ts  and  highways — Opening  of^^Dedtcation 
— Findings  of  master-^  Overruled  by  Courts 
when  justly — Act  of  April  5,  1849^  ^^^-  '- 

Where  there  is  no  disagreement  between  the  Court  and 
master  as  to  the  facts  established,  bat  only  as  to  their 
legal  effect,  the  Court  is  quite  as  competent  as  the  master 
to  pass  upon  such  effect,  and  there  is  no  presumption  in 
CiiTor  of  the  master's  finding. 

In  a  proceeding  to  enjoin  a  borough  council  from  lay- 
ing out  and  opening  a  road  the  master  found  that  '*  the 
weight  of  the  evidence"  showed  that  the  street  had 
neier  been  accepted  by  the  borough.  There  was  evi- 
dcnce  that  R.,  who  laid  out  the  street  originally,  over 
his  land,  declared  that  he  did  so  for  public  use,  and  on 
more  than  one  occasion  applied  to  the  borough  authori- 
ties to  put  and  keep  it  in  order,  and  that  public  money 
was  spent  in  so  doing.  The  Court  held  that  an  accept- 
ance of  the  road  was  established  by  a  preponderance  of 
die  testimony : 

Held^  that  this  finding  would  not  be  disturbed. 

The  road  ran  along  the  northern  edge  of  a  cemetery 
of  which  it  originally  formed  a  part,  but  no  lots  had  ever 
been  sold  -within  its  limits,  nor  did  its  taking  as  a  street 
interfere  with  any  of  the  lots  sold,  nor  access  to  them  by 
the  regular  laid  out  paths  : 

BeJd^  that  R.*s  dedication  of  the  road  did  not  interfere 
with  the  rights  of  the  parties  to  whom  he  had  sold  lots. 

The  cemetery  company  into  whose  possession  the  cem- 
tUsn  had  passed  subsequently  to  the  dedication  of  the 
road  by  R.,  purchased  another  lot  on  the  northern  line  of 
the  road,  which  they  made  part  of  their  cemetery,  and 
closed  the  road  : 

Held^  that  the  opening  of  the  road  by  the  borough 
council  was  not  a  violation  of  the  Act  of  April,  1849,  for- 
bidding  the  opening  of  a  street  through  a  burial  ground 
or  cemetery. 

Appeal  of  the  Dubois  Cemetery  Company, 
complainant,  from  the  decree  of  the  Common 
Pleas  of  Clearfield  County,  dismissing  a  bill  in 
equity  filed  by  the  Dubois  Cemetery  Company 
against  G.  L.  Griffin,  Burgess,  and  J.  F.  Brady 
^t  al,,  members  of  Town  Council  of  Dubois 
Borough,  for  an  injunction  to  restrain  the 
borough  authorities  of  Dubois  from  opening  up 
an  alley  through  the  cemetery  property  of  the 
complainant. 


The  facts  of  this  case  as  found  by  Krebs,  P. 
J.,  in  the  Court  below,  were  as  follows:     That 
in  July,  1872,  John  Rumbarger  was  the  owner  of 
a  tract  of  land,  then  situate  where  the  Borough 
of  Dubois  is  now  in  part  located,  containing  175 
acres  more  or  less,  which  upon  the  incorpora- 
tion of  Dubois  as  a  borough  was  included  within 
the  borough  limits;  that  in  June,  1877,  John 
Rumbarger  laid  out  a  portion  of  these  premises 
into  burial  lots  and  for  cemetery  purposes.    This 
cemetery  plot  was  bounded  along  its  entire  east- 
em  side  by  what  is  called  Main  street,  or  what 
is  a  prolongation  of  Main   street,  then  in  the 
towns  of  Rumbarger  and  Dubois,  which  street 
and  town  of  Rumbarger  was  originally  plotted 
and  laid  out  by  John  Rumbarger  upon  his  175 
acres.     On  the  three  remaining  sides  the  ceme- 
tery plot  was  bounded  by  other  lands  of  Rum- 
barger, part  of  the  1 75  acres,  and  subsequently 
Rumbarger  sub-divided  the  renuiinder  of  the 
premises  into  lots  and  blocks,  and  he  and  his 
heirs  or  executors  have  had  conveyances  made 
in  conformity  with  a  regular  plan,  so  that  before 
and  since  the  death  of  Rumbarger  sales  were 
made  upon  a  systematic  plan  along  Main  street 
and  the  eastern  and  western  side  of  this  ceme- 
tery property.     On  the   25th  of  May,   1880, 
Rumbarger  conveyed  by  deed  to  W.  N.  Pro- 
thero,  a  lot  or  piece  of  ground,  about  an  acre  in 
all,  on  the  northern  side  of  the  cemetery  lot,  the 
boundaries  of  which  called  for  the  northern  line 
of  the  cemetery  lot  as  it  then  stood.    This  acre 
of  land  was  sold  on  March  28,  1 881,  to  Henry 
Prothero,  and  by  mesne  conveyances  came  into 
the  possession  of  the  Dubois  Cemetery  Com- 
pany, August  7,  1890,  all  of  the  conveyances 
calling  for  the  same  boundaries.    Up  to  1881  or 
1882  the  cemetery  ground  was  separated  from 
the  lot  known  as  the  Prothero  lot,  and  from  the 
other  lands  of  John  Rumbarger,  by  an  old  rail 
fence,  which  fence  was  the  line  of  the  cemetery 
lot,  on  the  northern  side.    In  the  year  1881  or 
1882,  John  Rumbarger,  being  still  the  owner  of 
the  premises,  built  a  picket  fence,  some  twenty- 
five  feet  distant  from  the  old  fence,  on  the  south 
side,  inside  the  cemetery  plot,   beginning  at 
Main  street  and  running  north  so  as  to  cut  a  line 
of  cemetery  lots.    July  25,  1883,  Rumbarger 
sold  to  Patrick  Reynolds  a  lot  containing  three 
acres  north  of  the  cemetery  lot,  and  separated 
from  the  Prothero  lot  only  by  State  street,  which 
Rumbarger  had  laid  out.     The  deed  for  this 
Reynolds  lot  called  for  a  line  parallel  with  the 
cemetery  fence  and  twenty-five  feet  northeast  of 
it.     At  the  time  of  this  conveyance  it  appeared 
that  Rumbarger  pointed  out  this  twenty-five  feet 
as  forming  an  alley  way ;  and  the  draft  furnished 
by  Rumbarger  to  Reynolds  with  his  deed  had 
it  laid  down  opposite  the  Reynolds  property  as 
far  south  as  State  street,  and  at  that  date  it  was 
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opened  and  fenced  on  both  sides  between  State 
and  Main  streets.  It  also  appeared  that  at  the 
request  of  Rumbarger  the  borough  council  di- 
rected the  street  commissioners  to  do  work  upon 
this  alley,  and  such  work  was  done.  Subse- 
quently the  original  cemetery  plot  came  into  the 
possession  of  the  Dubois  Cemetery  Company, 
thei^  deed  calling  for  this  alley  on  the  northern 
side,  and  when  they  purchased  the  Prothero  lot, 
their  deed,  following  the  description  in  the  deed 
from  Rumbarger  to  W.  N.  Prothero,  did  not 
cover  the  twenty-five  feet  between  the  line  as 
fixed  by  that  deed  and  the  picket  fence.  Aug- 
ust 7,  1890,  the  Dubois  Cemetery  Company 
having  acquired  title  to  both  the  cemetery  lot 
and  the  Prothero  lot,  closed  the  alley  between 
them,  claiming  that  it  was  included  in  the  land 
sold  to  them.  On  February  19, 1891,  the  town 
council  of  Dubois  Borough  passed  an  ordinance, 
laying  out  this  alley  as  Cemetery  alley,  the 
terms  of  the  ordinance  covering  four  feet  of 
^ound  within  the  lines  and  deeds  of  the  Prothero 
lot.  Whereupon  the  cemetery  company  brought 
this  bill  in  equity  to  restrain  the  laying  out  of 
this  alley  under  order  of  council.  The  answer 
of  the  borough  council  averred  substantially  that 
the  alley  had  been  laid  out,  opened  and  dedi- 
cated to  public  use  by  John  Rumbarger,  and 
that  the  company  complainant  had  no  title  to 
the  ground  covered  by  said  alley.  D.  S.  Her- 
ron,  Esq.,  to  whom  the  matter  was  referred  as 
master,  found  the  facts  substantially  as  set  forth 
above,  but  held  that  there  was  no  sufficient 
proof  to  warrant  the  conclusion  that  the  alley 
was  ever  laid  out  and  dedicated  to  the  public  by 
the  present  or  any  former  owner  of  the  ceme- 
tery property ;  and  that  there  was  no  dedication 
by  the  sale  to  purchasers  of  lots,  calling  for  such 
alley  or  street,  or  if  there  was,  it  was  a  dedica- 
tion to  the  grantees  and  not  for  public  use.  He 
therefore  recommended  that  the  prayer  of  the 
bill  be  granted.  To  this  report  of  the  master, 
the  Town  Council  of  Dubois  Borough  excepted, 
and  the  Court  having  found  the  £sicts  as  above 
set  forth,  found  as  a  matter  of  law,  inter  aiia,  as 
follows : 

First,  That  there  was  a  dedication  of  a  space 
of  ground  twenty-five  feet,  more  or  less,  wide, 
extending  from  Main  street  to  the  western  end 
of  the  cemetery  plot,  as  including  the  addition 
plotted  by  Vosburg,  and  lying  between  the  lands 
sold  to  Patrick  Reynolds  and  the  cemetery  plot, 
west  of  State  street,  and  between  the  Henry 
Prothero  lot  and  the  cemetery  lot,  between  State 
street  and  Main  street,  to  the  use  of  the  public 
by  John  Rumbarger ;  and  that  such  dedication 
did  not  violate  any  rights  of  lot  holders  in  the 
cemetery. 

Second.  That  the  borough  council  of  Du- 
bois had  accepted  the  same  as  one  of  the  high- 


ways of  the  borough,  and  that  it  could  not  have 
been  vacated  except  by  legal  proceedings  only 
had  to  that  end. 

Third,  That  the  cemetery  could  not  by 
the  purchase  of  the  Prothero  lot,  and  annexing 
it  to  the  cemetery,  acquire  the  right  to  close  the 
alley.  That  the  alley,  having  been  opened  and 
dedicated  to  public  use  by  Rumbarger,  and  ac- 
cepted by  the  borough  authorties,  could  not  be 
closed  by  the  cemetery  company  even  if  the  d^ 
scription  in  their  deeds  covered  the  alley  way  in 
dispute.  Much  more  have  they  no  right  to  dose 
it,  when  these  conveyances  do  not  cover  die 
twenty-five  feet  set  apart  by  Rumbarger;  and 
that  the  Act  of  April  5,  1849,  forbiddmg  the 
opening  of  a  road  through  a  cemetery  was  not 
applicable  to  the  case. 

Fourth.  That  so  much  of  the  borough  ordi- 
nance as  undertakes  to  cut  off  four  feet  from  the 
southern  side  of  the  Prothero  lot,  and  extending 
from  Main  street  to  State  street,  is  without  doe 
authority  and  therefore  illegal.  The  Court, 
therefore,  dismissed  the  bill  except  as  to  this  four 
feet.  Whereupon  the  Dubois  Cemetery  Co«. 
pany  appealed,  assigning  for  error,  inter  sSs, 
the  following  findings  of  fact  by  the  Court : 

That  John  Rumb^er  had  built  a  picket  fence 
so  as  to  cut  off  a  tier  of  cemetery  lots  (abort 
1881  or  1882)  and  that  at  the  time  he  sold  the 
Reynolds  lot  he  pointed  out  this  alley,  and  fur- 
nished a  draft  showing  it,  at  which  time  the  alky 
was  open  and  fenced  off.  That  at  the  request 
of  John  Rumbarger  work  Was  done  upon  the  d- 
ley  under  order  of  the  borough  council.  That 
the  deeds  of  the  cemetery  did  not  cover  this  al- 
ley as  a  portion  of  their  land.  Also  the  first, 
second,  third  and  fourth  conclusions  of  law  as 
found  by  the  Court  and  given  above,  and  the 
final  decree  dismissing  their  bill. 

Thomas  If.  Afurray,  for  appellant. 

The  report  of  the  master  upon  the  &cts  aid 
his  findings  thereon  should  be  adopted  unless 
the  obvious  weight  of  testimony  is  against  it. 

Bugbee  and  ToUes  Appeal,  110  P.  331. 

Bugbee  and  Tolles  Appeal,  22  Weekly  Noxn,  i. 

Hottenstein's  Appeal,  2  Grant*  301. 

If  the  picket  fence  was  not  put  up  by  Rw- 
barger  until  1883,  as  found  by  the  master,  in- 
stead of  1881  or  1882,  as  found  by  the  Court, 
the  work  done  on  the  alley  prior  to  1883,  is  00 
evidence  of  a  dedication  by  Rumbarger  or  ac- 
ceptance by  the  borough. 

An  intent  on  the  part  of  the  owner  to  dedi- 
cate IS  absolutely  essential  and  unless  such  inten- 
tion can  be  found  in  the  facts  and  circumstances 
of  the  particular  case  no  dedication  exists.  The 
dedication  must  be  under  such  circumstanca« 
to  clearly  indicate  all  abandonment  of  the  loi 
by  the  owner  exclusively  to  the  public 
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2  Dillon  Mun.  Corp.  499. 
Griffiii*s  Appeal,  109  Pa.  150. 
Irwin  V.  Dixion,  9  Howard,  10. 
Com.  V,  Newburry,  19  Mass.  57. 
Weiss  V,  South   Bethlehem  Borough,  26  Wbkkly 
Notes,  433. 

There  was  no  evidence  that  Rumbarger  in- 
tended to  dedicate  an  alley  by  building  this 
picket  fence,  and  the  master  did  not  so  find. 
The  declarations  of  Rumbarger  were  only  that 
he  would  at  some  time  open  an  alley  as  an  out- 
let to  the  persons  who  should  buy  lots  from  him, 
and  no  such  sales  were  made  before  1884. 

So  far  as  Reynolds'  deed  called  for  the  alley, 
it  was  intended  for  his  personal  use,  and  did  not 
affect  the  ground  along  another  lot,  and  dedicate 
it  to  the  public. 

Hallv.  McCaaghey,5i  Pa.  43. 
McCarty  v.  Kitchenman,  47  Id.  239 
Jn  rt  Twenty-ninth  Street,  i  Hill,  189. 
In  re  Opening  of  Brooklyn  Street,  21    Weekly 
Notes,  56. 

David L,  Knbs,  (with  him  Allison  O,  Smith 
and  George  A.  Lukehart),  for  appellees. 

Dedication  is  simply  a  question  of  intent, 
and  the  evidence  is  sufficient  to  prove  it. 

Schenley  v.  Com.,  36  Pa.  62. 
McKee  v.  Perchment,  69  Id.  342. 
Davis  V,  Sabira,  63  Id.  90. 
McCall  V  Davis,  56  Id.  431. 

User  by  the  public,  and  the  expenditure  of 
public  money  for  repairs,  will  imply  a  binding 
acceptance,  where  dedication  is  proved. 

Com.  V,  Moorehead,  20  Weekly  Notes,  485. 
2  Dillon  on  Mun.  Corp.,  2d  Edit.  505. 

January  7,  1895.  McCollum,  J.  If  John 
Rumbarger,  in  the  exercise  of  his  lawful  right, 
laid  out  and  opened  on  the  strip  of  land  in  dis- 
pute a  street  or  alley  for  public  use,  and  the 
municipality  accepted  and  maintained  it  for  the 
use  to  which  he  dedicated  it,  no  one  will  con- 
tend that  he  could  thereafter  exclude  the  public 
from  it  and  appropriate  it  to  a  use  destructive  of 
or  inconsistent  with  the  dedication.  What  he 
could  not  do  in  this  respect  the  appellant  cannot 
do,  because  it  has  no  greater  right  in  the  alley 
than  he  had  after  the  dedication  and  acceptance. 
Its  rights  in  the  subject  of  this  litigation  are  such 
as  its  grantors  acquired  by  the  deed  of  April  26, 
1S90,  from  Rumbarger's  executor,  and  the  deed 
of  May  15,  1890,  from  Henry  Prothero.  These 
rights  by  virtue  of  their  deed  of  August  7,  1890, 
passed  to  the  appellant,  but  as  the  grantors 
owned  48-soths  of  the  capital  stock  of  the  cor- 
poration there  is  no  room  for  a  contention  that 
the  grantee  has  rights  in  the  disputed  territory 
which  they  did  not  have  under  the  above  men- 
tioned deeds  to  them.  The  boundaries  called 
for  by  the  deed  of  April  26,  and  the  deed  of 


May  15,  are  in  exact  accord  with  the  appellee's 
contention ;  the  former  calls  for  an  alley  on  the 
northern  side  of  the  cemetery  plot  between  Main 
street  and  State  street,  over  the  land  in  dispute, 
and  the  latter  adopts  the  description  in  the  deed 
of  May  25,  1880,  from  Rumbarger  to  W.  N. 
Prothero,  who  conveyed  to  Henry  Prothero  on 
the  28th  of  March,  1881.  This  description  does 
not  include  any  portion  of  the  cemetery  lot,  but 
it  makes  a  line  of  that  lot  a  boundary  of  the 
Prothero  lot.  This  boundary  is  where  the  rail 
fence  was  when  the  deed  was  made  to  W.  N. 
Prothero  and  is  twenty-five  feet  from  the  picket 
fence  afterwards  built  by  Rumbarger.  The 
strip  of  land  between  this  boundary  and  the 
picket  fence  is  not  included  in  Rumbarger's 
deed  to  Prothero  or  in  his  executor's  deed  to  the 
appellant's  grantors.  These  deeds,  however, 
are  consistent  with  the  claim  that  it  is  a  public 
street  or  alley.  It  seems  to  us,  therefore,  that 
the  controlling  questions  are,  whether  there  was 
a  dedication  of  it  to  public  use  by  Rumbarger 
and  if  so  whether  there  was  an  acceptance  of 
such  dedication  by  the  municipality.  The 
learned  Court  below  in  an  opinion  manifestly 
founded  upon  a  careful  consideration  of  the  tes- 
timony and  the  law  applicable  to  it,  answered 
these  questions  affirmatively.  In  the  findings 
and  conclusions  in  reference  to  the  dedication 
and  acceptance  of  the  alley  the  Court  disagreed 
with  the  master  and  it  is  urged  that  the  findings 
of  the  latter  should  prevail  on  the  ground  that  he 
had  better  opportunity  to  judge  of  the  credibil- 
ity of  the  witnesses  and  the  weight  of  the  testi- 
mony than  was  allowed  to  the  former.  The 
disagreement  between  the  Court  and  the  master 
on  the  fundamental  question  in  the  case  was 
this :  The  master  thought  that  the  acts  and  de- 
clarations of  Rumbarger  as  related  by  the  de- 
fendant's witnesses  were  not  sufficient  to  estab- 
lish a  dedication,  while  the  Court  thought  they 
were  sufficient  for  that  purpose  and  called  for  a 
finding  that  a  dedication  was  made  as  claimed. 
It  will  thus  be  seen  that  the  disagreement  relatcfd 
to  the  effect  of  the  acts  and  declarations  and  did 
not  involve  the  question  whether  the  acts  were 
performed  and  the  declarations  were  made  as 
alleged.  We  think  it  will  be  conceded  that  the 
Court  was  quite  as  competent  to  pass  upon  their 
effect  as  the  master  was.  The  next  disagree- 
ment we  note  between  the  Court  and  master  on 
an  important  question  in  the  case  relates  to  the 
alleged  acceptance  of  the  alley  by  the  munici- 
pality. The  master  thought  "the  weight  of  the 
evidence"  showed  that  there  was  no  acceptance, 
while  the  Court  thought  the  acceptance  of  it  was 
established  **by  the  preponderance  of  the  testi- 
mony in  the  case  before  the  master."  We  have 
carefully  examined  and  considered  all  the  evi- 
dence affecting  these  disagreements,  and  are  con- 
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vinced  that  the  findings  of  the  Court  in  refer- 
ence to  the  dedication  of  the  alley  by  Rumbar- 
ger  and  the  acceptance  of  it  by  the  municipality 
are  warranted  and  sustained  by  the  decided  pre- 
ponderance of  it.  We  do  not  deem  it  neces- 
sary to  embody  the  evidence  or  any  part  of  it  in 
this  opinion.  It  consists  of  the  declarations  of 
Rumbarger  showing  his  purpose  to  establish  on 
the  land  now  in  dispute  a  street  or  alley  for 
public  use,  of  his  acts  in  execution  of  his  pur- 
pose and  of  the  acts  of  the  municipal  authorities 
evincing  their  acceptance  of  the  alley  for  the 
use  to  which  he  dedicated  it.  That  Rumbarger 
opened  an  alley  upon  the  land  in  dispute,  at 
]east  seven  years  before  his  executor  conveyed 
the  cemetery  property  to  the  appellant,  appears 
to  be  conceded,  and  the  principal  contention  of 
the  latter  in  reference  to  it  is  that  he  opened  it 
for  his  own  convenience  or  for  the  convenience 
of  the  persons  to  whom  he  might  sell  lots  adjoin- 
ing it,  and  not  for  public  use.  But  this  conten- 
tion is  sufficiently  answered,  we  think,  by  his 
declarations  from  time  to  time,  showing  his  pur- 
pose in  establishing  it,  and  by  his  applications  to 
the  borough  authorities  to  put  and  keep  it  in  or- 
der. It  is  manifest  from  what  he  said  and  did, 
that  after  it  was  opened  he  considered  he  had  no 
further  control  of  it,  and  that  the  duty  of  main- 
taining it  was  on  the  borough.  The  work  upon 
it  from  that  time  until  it  was  closed  by  the  ap- 
pellant was  done  by  the  borough  and  this  is  suf- 
ficient evidence  of  an  acceptance  of  it  by  the 
latter  as  a  public  alley  or  street. 

For  the  reasons  stated  by  the  learned  Judge 
of  the  Court  below  we  concur  in  his  conclusion 
that  Rumbarger's  dedication  of  the  alley  to  pub- 
lic use  was  not  an  abridgment  of  or  interfer- 
ence with  the  rights  of  the  parties  to  whom  he 
had  sold  lots  in  the  cemetery,  nor  in  violation  of 
the  Act  of  5th  April,  1849,  which  declares  that 
"it  shall  not  be  lawful  to  open  any  street,  lane, 
alley  or  public  road  through  any  burial  ground 
or  cemetery  within  this  Commonwealth.*' 

In  accordance  with  the  views  we  have  ex- 
pressed we  overrule  the  specifications  of  error 
and  hold  that  the  appellant  cannot  close  the  al- 
ley, dedicated  and  accepted  as  aforesaid,  against 
the  appellees  or  the  public. 

Decree  affirmed  and  appeal  dismissed  at  the 
cost  of  the  appellants. 

s.  H.  T. 


Oct.  '94,  238.  November  2, 1S94. 

Whitesell  ft  Sons  to  use  of  Maul  y.  Ptdk 
etal. 

Principal  and  agent — Attorn^y-at'law  —  Satis- 
faction  of  judgment — Ratification  —  Practice 
— Striking  off  satisfaction — Appeal^Partf 
to — Terre  tenant. 

An  tttomey-at^w  has  no  authority  to  satisfy  his  cUeat't 
judgment  unless  the  money  represented  thereby  is  actaiUy 
paid  to  him,  if  he  co  beyond  this  and  accept  secutnei 
instead  of  money,  the  client,  when  the  fact  comes  to  his 
notice,  has  his  election  to  ratify  or  repudiate  the  unanthor* 
ized  act  of  his  attorney. 

Where  an  attorney  has  without  authority  accepted 
securities  in  payment  of  a  judgment  and  entered  satistK- 
tion  thereof,  the  client  must  make  his  election  to  repidi- 
ate  or  ratify  the  act,  promptly,  upon  acquiring  knowl- 
edge of  the  facts,  and  inaction  after  such  knowledge,  or 
an  attempt  to  realize  upon  the  securities  taken,  will 
amount  to  a  ratification  of  the  attomejr's  act 

Where  a  judgment  binding  certain  land  is  satisfied  of 
record,  and  afterwards  the  satisfaction  is  stricken  oi^  die 
terre  tenant  has  the  right  to  appeal  from  the  order  stifldB| 
off  the  satisfaction. 

Appeal  of  M.  H.  Stevenson,  from  the  order 
of  the  Common  Pleas  No.  3,  of  Allegheny 
County,  striking  off  satisfaction  of  the  judgment 
Whitesell  &  Sons  to  use  of  Frederick  Maul  t. 
Harry  R.  Peck,  William  J.  Wallace,  Edgar  L 
Phillips,  and  The  Peck,  Phillips  &  Wallace  Co., 
Limited. 

In  this  case  judgment  was  entered  November 
10,  1892,  and  satisfied  November  26,  1892.  On 
May  29,  1893,  a  rule  was  granted  upon  defend- 
ants with  notice  to  M.  H.  Stevenson,  Esq.,  to 
show  cause  why  the  satisfaction  should  not  be 
stricken  off.  The  petition  upon  which  this  role 
was  obtained  was  filed  by  Frederick  Maul,  and 
contained  the  following  averments : — 

''That  the  whole  amount  of  said  judgment, 
eight  hundred  (|8oo)  dollars,  with  interest  fit)m 
October  8,  1892,  was,  on  the  26th  day  of  Nov- 
ember last,  justly  due,  owing  and  unpaid  to 
petitioner. 

''That  on  said  day,  as  petitioner  is  informed, 
believes  and  expects  to  prove,  one  M.  H. 
Stevenson,  concealing  the  fact  that  he  hadagreed 
with  defendants  to  pay  said  judgment,  and  was 
legally  liable  for  the  full  amount  thereof  (tbe 
said  Stevenson  being  financially  able  to  pay  tbe 
same)  induced  the  attorneys  of  petitioner, 
Whitesell  &  Sons,  to  enter  satisfaction  on  said 
judgment,  though  but  one  hundred  and  seventj 
(1 1 70)  dollars  was  actually  paid  thereon  by  said 
Stevenson,  and  the  balance  of  debt  and  interest 
remained  due  and  unpaid. 

"That  petitioner  had  never  authorized  his  said 
attorneys  to  accept  less  than  the  full  amoont  of 
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said  judgment  in  satisfaction  thereof,  nor  has 
he  since  ratified  or  approved  said  unauthorized 
entry  of  satisfaction  on  said  judgment,  and  is 
"advised  that  the  same  is  therefore  not  binding 
on  him." 

Answers  were  filed  and  a  commissioner  ap- 
pointed. By  the  testimony  taken  before  him  the 
following  state  of  facts  appeared  : — 

On  June  8,  1892,  The  Peck,  Phillips  &  Wal- 
lace Co.,  secured  from  Frederick  Maul  through 
Frank  Whitesell,  Esq.,  a  loan  of  I700.  White- 
sell  took  as  security  (i)  their  common  promis- 
sory note  in  the  sum  of  |8oo ;  (2)  a  judgment 
note  in  the  same  sum,  signed  by  The  Peck, 
Phillips  &  Wallace  Co.,  Limited,  and  also  by 
each  member  individually,  and  (3)  an  assign- 
ment of  certain  accounts  held  by  The  Peck, 
Phillips  &  Wallace  Co.,  Limited,  amounting  to 
I956.07.  Among  these  was  a  warrant  of  the 
Supreme  Comraandery  of  the  Junior  Order  of 
United  American  Mechanics  for  I430.  It  was 
claimed  by  Whitesell  that  after  this  assignment 
Harry  R.  Peck  collected  of  these  accounts  about 
1(250,  including  I50  on  the  Supreme  Command- 
ery  warrant,  and  had  applied  it  to  the  use  of  The 
Peck,  Phillips  &  Wallace  Co.,  Limited,  instead 
of  turning  it  over  to  Mr.  Whitesell. 

The  |8oo  promissory  note  was  endorsed  by 
Whitesell  &  Sons  to  Frederick  Maul  the  same 
day  (June  8,  1892),  and  the  same  day  the  judg- 
ment note  was  assigned  by  them  to  Maul,  and 
was  entered  November  10,  1892,  at  No.  i4Feb- 
Toary  term,  1893,  D.  S.  B.,  by  Whitesell  &  Sons, 
as  attorneys  for  plaintiff. 

Shortly  before  this  Mr.  Whitesell  had  loaned 
to  one  Osterloh  the  sum  of  I400,  taking  from 
him  a  promissory  and  a  judgment  note  in  the 
sum  of  |6oo,  on  both  of  which  W,  J.  Wallace, 
member  of  The  Peck,  Phillips  &  Wallace  Co., 
Limited,  was  surety. 

The  promissory  note  was  endorsed  by  White- 
sell  &  Sons  to  Frederick  Maul,  and  the  judg- 
ment note  was  entered  at  No.  17  February  term, 
1893,  D.  S.  B. 

The  defendants  in  the  |8oo  judgment  claimed 
that  1 1 00  was  brokerage,  and  the  defendants  in 
the  |6oo  that  I200  was  brokerage. 

Osterloh  was  a  minor ;  neither  Wallace  nor 
Phillips  had  any  real  estate  and  little  or  no  per- 
sonalty except  their  interest  in  The  Peck,  Phil- 
lips &  Wallace  Co.,  Limited.  Harry  R.  Peck 
had  nothing  except  his  interest  in  The  Peck, 
Phillips  &  Wallace  Co.,  Limited,  and  one-half 
interest  in  the  lot  and  building. 

In  the  summer  of  1892,  The  Peck,  Phillips  & 
Wallace  Co.,  Limited,  failed,  and  in  addition  to 
some  1 2000  unsecured  claims,  owed  the  follow- 
ing record  debts  in  the  order  here  given  : — 
Charles  F.  Peck,  ....  13,954  67 
Charles  F.  Peck,     .         .         .  Soi  So 


Executions  from  justices  of  the  peace, 

about, 350  00 

Whitesell  &  Sons  for  use  of  Maul  v. 

The  Peck,  Phillips  &  Wallace  Co., 

Limited, 800  00 

Whitesell  &  Sons  for  use  of  Maul  v. 

Wallace  &  Osterloh,     .         .         .       600  00 

Executions  had  issued  and  levies  were  made 
on  all  except  the  last. 

The  first  fourclaims  were  liens  against  the  one- 
half  interest  of  H.  R.  Peck  in  the  lot  and  build- 
ing. This  lot  and  building  were  worth  about 
14,000,  but  against  them  and  prior  to  above 
judgments  were  two  mortgages. 

The  street  on  which  the  lot  fronted  had  just 
been  improved  and  curbed,  but  the  assessment, 
amounting  to  1 181,  was  in  litigation.  Taxes  for 
1892,  amounting  to  ^85,  were  unpaid. 

M.  H.  Stevenson  then  agreed  with  Charles  F. 
Peck  and  H.  R.  Peck  to  purchase  the  realty  and 
with  the  Peck,  Phillips  &  Wallace  Co.,  Limited, 
to  purchase  their  personalty,  if  satisfactory  terms 
could  be  had  with  Whitesell  as  to  the  |8oo  and 
|6oo  judgments,  the  defendants  therein  object- 
ing to  the  payment  of  brokerage,  which  they 
claimed  was  excessive. 

Stevenson  proposed  to  guarantee  payment  of 
both  on  April  i,  1893,  if  extended  to  that  time. 
This  was  agreed  to  and  all  parties  met  to  close 
the  matter  up,  but  Whitesell  demanded  of  Stev- 
enson certain  promissory  notes,  which  were 
refused  and  the  negotiations  fell  through. 

After  nmch  negotiating  Whitesell  proposed  to 
Stevenson,  according  to  his  account,  that  he 
would  accept  in  payment  of  the  |8oo  judgment 
the  warrant  of  Supreme  Commandery  for  I380, 
that  he  would  hold  H.  R.  Peck  for  the  I250  by 
him  collected  of  the  assigned  accounts,  and  the 
balance  of  I170  in  cash. 

According  to  Whitesell  he  expected  to  receive 
the  full  amount  of  the  judgment  in  cash,  and 
when  induced  to  accept  the  1 170  and  undertake 
the  collection  of  the  collateral  account,  after 
the  entry  of  satisfaction,  he  notified  Stevenson 
that  he  would  look  to  him  for  whatever  sum  he 
failed  to  collect  from  them. 

On  the  |6oo  judgment  Whitesell  asked  I500 
in  cash,  releasing  Wallace,  the  balance  of  |ioo 
to  stand  against  Osterloh.  Stevenson  agreed  to 
pay  Whitesell  1 25,  a  fee  which  The  Peck,  Phil- 
lips &  Wallace  Co.,  Limited,  owed  him — mak- 
ing in  all  the  sum  of  I695  in  cash. 

These  different  amounts  were  all  figured  out 
by  R.  H.  Jackson,  Esq.,  in  Stevenson's  office, 
and  in  Whitesell's  presence.  Stevenson  there- 
upon wrote  out  a  check  for  ^690  (it  should  have 
been  ^695)  and  all  three  went  to  the  sheriff's 
office  where  Whitesell  stayed  his  writ;  from 
there  to  the  prothonotary's  office,  where  White- 
sell  satisfied  the  |8oo  judgment  in  full,  signing 
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the  record  **Whitesell&  Sons,  Attys.  forPiff.and 
Use  Plff.,'*  entered  a  credit  of  I500  on  the  ^600 
judgment  and  released  Wallace ;  and  from  there 
to  WhiteselPs  oflSce,  where  he  signed  a  certificate 
acknowledging  that  the  accounts  in  his  hands,  ex- 
cept the  Supreme  Commandery  warrant  and  such 
as  had  been  collected  by  H.  R.  Peck,  were  the 
property  of  Stevenson,  and  thereupon  Stevenson 
turned  over  the  check  for  $690  and  paid  I5  in 
cash. 

Stevenson  and  Jackson  then  returned  to  the 
former's  office,  where  all  the  other  parties  were 
waiting.  The  contract  was  signed  and  Stevenson 
paid  over  the  entire  amounts  going  to  the  re- 
spective parties. 

During  the  entire  negotiations  Mr.  Whitesell 
claimed  to  be  acting  with  full  authority  from  his 
client. 

After  the  satisfaction  Whitesell  continued  his 
efforts  to  collect  the  assigned  accounts,  and  with 
Maul's  consent  and  in  his  (Maul's)  name,  began 
action  on  the  Supreme  Commandery  warrant  at 
No.  442  January  term,  1893,  and  endeavored 
in  different  ways  to  collect  the  J250  from  Harry 
R.  Peck. 

The  Court  made  the  rule  absolute. 

M.  H.  Stevenson  took  this  appeal,  assigning 
as  error,  inter  alia^  that  the  Court  erred  in  mak- 
ing absolute  the  rule  to  strike  off  satisfaction 

John  D,  Shafer  (Af.  H,  Stevenson,^,  p.,  with 
him),  for  appellant. 

The  presumption,  so  far  as  it  affected  the  de- 
fendants in  the  judgment  which  was  satisfied, 
was  that  the  attorney  acted  by  authority. 


Or  to  take  anything  other  than  money,  and  if 
he  take  anything  else  and  enter  satisfiacUon,  tbe 
plaintiff  is  not  bound  by  the  satisfaction,  and  tbe 
Court  will  on  motion  set  it  aside. 

Beers  v.  Hendrickson,  45  N.  Y.  665. 


Mooney  v,  Carlin,  I  Weekly  Notes,  92. 
Miller  V.  Preston,  154  Pa.  64. 

But  whether  in  this  case  the  attorney  acted  by 
authority  or  not  is  immaterial,  as  the  principal 
had  knowledge  of  the  attorney's  action  in  accept- 
ing securities  instead  of  money  in  payment  of 
the  debt,  and  did  not  promptly  disavow  it.  By 
neglecting  to  disavow  he  made  the  action  his  own . 

Bredin  v.  Dubarry,  14  S.  &  R.  27. 
Bank  v.  Reed,  i  W.  &  S.  loi. 
Kelsey  v.  Bank,  19  P.  P.  Sm.  429. 
Township  v.  Keller,  12  Weekly  Notes,  177. 

Besides  this,  the  bringing  action  upon  the 
Supreme  Commandery  warrant  was  an  affirmance 
of  the  attorney's  contract. 

Smith  V.  Hodson,  4  T.  R.  211. 

James  Bredin^  for  appellee. 

An  attorney-at-law,  by  virtue  of  his  general 
retainer,  has  no  authority  to  accept  less  than  the 
full  amount  of  a  judgment  in  satisfaction  there- 
of. 

P.  &  R.  R.  R.  Co.  V,  Christman,  4  Penny.  271. 
Hoosenick  v.  Miller,  93  Pa.  514. 
Lewis  V,  Gamage,  i  I^ck.  347. 


January  7,  1895.  Williams,  J.  This  judg- 
ment was  marked  satisfied  on  the  record  on  the 
26th  day  of  November,  1892,  by  WTiitescll  k 
Sons,  who  were  the  legal  plaintiffs  therein  and 
the  attorney  of  their  assignor  Maul.  More  than 
eighteen  months  afterward  this  entry  of  satisfac- 
tion was  struck  off  by  the  Court  below,  at  tbe 
instance  of  Maul,  who  testified  on  the  hearing 
that  he  made  the  application  at  the  suggestion  of 
Whitesell.  The  learned  Judge  by  whom  the 
order  was  made  failed  to  put  his  reasons  there- 
for on  the  record,  but  it  is  probable  that  be 
was  controlled  by  the  principle  that  the  authorit) 
of  an  attorney-at-law  to  satisfy  his  client's  judg- 
ments does  not  extend  to  any  cases  where  the 
money  is  not  actually  paid  to  him.  This  is  the 
general  rule.  Where  an  attorney  in  the  exercise 
of  his  professional  judgment  goes  beyond  this 
and  accepts  securities  instead  of  money  in  sati^ 
faction  of  a  judgment,  his  client  may,  when  the 
fact  comes  to  his  notice,  make  his  election  to 
ratify  or  repudiate  the  unauthorized  act  He 
cannot  do  both.  If  he  acquiesces  in  the  satis- 
faction of  his  judgment  and  proceeds  to  enforce 
collection  upon  the  securities  received  in  lieu  of 
money,  this  is  a  ratification  of  the  arrangement. 
If  he  declines  to  recognize  the  arrangement  and 
the  entry  of  satisfaction,  refuses  the  securities 
taken  by  his  attorney  and  insists  on  taking  noth- 
ing but  cash  in  satisfaction  of  his  judgment,  this 
is  a  repudiation  of  the  act  of  his  attorney  and 
leaves  him  unaffected  by  it. 

In  this  case  we  learn  from  the  testimony  of 
both  the  attorney  and  the  client  that  the  Uxx 
that  the  client's  judgment  had  been  satisfied  on 
the  record,  and  that  securities  had  been  accepted 
for  part  of  the  amount  due  upon  it,  upon  which 
it  might  be  necessary  to  bring  suit,  was  fully 
communicated  to  the  client  soon  after  the  ar- 
rangement had  been  made.  Maul  did  not  then 
disavow  the  act  of  his  attorney,  but  appeared  to 
acquiesce  therein. 

Suits  were  brought  by  the  same  attorney  upon 
these  securities.  This  was  done-  in  the  name  of 
Maul  and  with  his  knowledge  and  assent.  After 
this  had  been  done,  after  the  insolvency  of  the 
Junior  Order  of  the  United  American  Workmen, 
the  maker  of  one  of  the  securities  so  taken  and 
sued  on  had  become  known,  and  after  the  lapse 
{of  several  months  consumed  in  these  proceedings 
then,  but  not  until  then,  the  client  seeks  to  re- 
pudiate the  act  of  his  attorney.  This  is  the  sole 
ground  of  relief  set  up  in  his  petition,  "that 
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petitioner  never  authorized  or  ratified  such  satis- 
fection,"  but  upon  becoming  aware  of  what  had 
been  done  made  his  election  not  to  recognize  it. 
Upon  the  testimony  of  the  petitioner  and  upon 
that  of  his  attorney  it  is  clear  that  this  comes  too 
late.  It  comes  after  a  line  of  conduct,  extend- 
ing over  several  months,  that  amounts  to  ratifi- 
cation and  adoption  of  the  act  which  it  is  now 
sought  to  repudiate,  and  the  rule  to  show  cause 
why  the  entry  of  satisfaction  should  not  be 
struck  off  ought  to  have  been  discharged  upon 
the  testimony  of  the  petitioner  himself. 

But  it  is  said  Stevenson  promised  to  be  liable 
for  the  ultimate  payment  of  the  securities  re- 
ceived in  part  payment  of  the  judgment.  If  so, 
the  natural  remedy  would  seem  to  be  upon  that 
promise.  It  cannot  afifect  the  question  of  pre- 
vious authority,  or  subsequent  ratification  by 
Maul  of  the  act  of  his  attorney. 

It  is  also  urged  that  the  defendants  in  the  judg- 
ment have  not  appealed  from  the  order  made  by 
the  Court  below,  and  that  Stevenson  is  not  in  a 
position  to  do  so.  The  answer  to  this  question 
is  found  in  the  caption  to  the  petition  on  which 
this  rule  was  obtained,  in  which  Stevenson  is 
named  as  the  owner  of  the  property  bound,  the 
terre  tenant  holding  by  title  derived  from  the 
defendants.  The  record  really  presents  but  one 
question  and  that  is  whether  the  repudiation  of 
the  act  of  the  attorney  alleged  in  the  petition  is 
sustained  by  the  testimony.  We  are  clear  that 
it  is  not,  and  on  that  ground  our  judgment  rests. 

We  feel  that  we  are  often  put  at  a  disadvant- 
age in  the  determination  of  an  appeal  by  the 
failure  of  the  Court  below  to  state  for  our  bene- 
fit  the  ground  on  which  the  decision  was  made. 
Parties  may  sometimes  suffer  for  the  same  reason. 
But  when  a  case  comes  up  to  us  in  this  way  we 
cannot  extend  our  conjectures  beyond  the 
grounds  of  relief  stated  on  the  record,  and  these 
raise  only  the  question  which  we  have  considered. 

The  order  is  reversed,  and  the  nile  to  show 
cause  why  the  entry  of  satisfaction  shall  not  be 
struck  off  is  discharged.  h.  b 


ii^ipfjans'  Courts 


Loeser's  Estate. 


Wills— Testamentary  capacity— -Undue  influ- 
ence—What testimony  is  sufficient  to  procure 
award  of  issue. 

It  is  a  wen-settled  rale  that  unless  the  testimony  as  to 
testator's  testamentary  incapacity  or  undue  influence  ex- 
erted om  him  be  sufficient  to  sustain  a  verdict  agamit 


the  will,  the  parties  will  not  be  subjected  to  the  delay, 
expense  and  trouble  of  a  trial  by  the  award  of  an  is- 
sue. 

Exceptions  to  refusal  of  issue. 

The  facts  are  stated  in  the  opinion. 

Avery  D.  Harrit^ton  and  Hector  T.  Fen- 
ton^  for  contestants. 

Robert  W,  Finletter  and  John  G,  Johnson^ 
for  proponents. 

December  8, 1894.  Hanna,  P.  J.  It  is  but 
natural  the  contestants  feel  disappointed  with 
the  disposition  made  by  their  father  of  his  es- 
tate, and  are  convinced  it  is  most  inequitable. 
But  they  fail  to  recognize  his  right  to  do  as  he 
deemed  best  with  his  own  property,  to  prefer 
one  child  above  another,  or  disinherit  one  or 
more  at  his  discretion.  This  dominion  and 
power  conferred  by  statute  and  protected  by 
the  law  is  not  to  be  interfered  with  for  slight 
cause.  And  it  is  not  for  the  Courts  to  produce 
an  equality  where  a  testator  has  seen  fit  to  make 
an  inequality,  merely  to  relieve  the  disappoint- 
ment and  chagrin  of  legatees  whose  equal  or 
superior  claims,  in  their  opinion,  have  been  un* 
justly  disregarded. 

Here  it  is  attempted  to  set  aside  the  clearly 
expressed  will  of  testator  by  alleging  that  h^ 
was  of  unsound  mind  and  wanting  in  testamen- 
tary capacity  at  the  date  of  its  execution,  and 
that  he  was  induced  to  execute  the  testamentary 
paper  through  undue  influence,  exerted  mainly 
by  one  of  his  daughters,  a  sister  of  the  contest- 
antSy  whereby  she  became  the  principal  lega- 
tee. 

The  will  was  executed  on  June  22,  1892,  in 
the  office  of  testator's  conveyancer,  by  whom  it 
had  been  prepared  according  to  instructions 
received  from  him,  in  the  presence  of  a  well- 
known  member  of  the  bar,  and  one  of  the  most 
prominent  builders  in  this  city,  an  old  and  in- 
timate friend  of  testator,  both  of  whom  became 
subscribing  witnesses,  and  not  only  credible, 
but  wholly  disinterested. 

Although  testator  was  approaching  his  eighty- 
third  year,  it  is  abundantly  shown  he  was  able 
to  visit  his  conveyancer  alone,  consult  with 
him,  and,  after  the  execution  of  his  will,  return 
to  his  home  unattended,  retaining  the  will  in 
his  possession.  He  lived  until  Jan.  11,  1894, 
Jan.,  1894,  192.  almost  two  years  thereafter,  and,  after  his  death, 
his  will  was  found  in  the  fire-proof  safe  in  his 
dwelling,  where  he  had  placed  it. 

After  careful  examination  of  the  entire  testi- 
mony, we  fail  to  discover  the  slightest  proof  of 
want  of  testamentary  capacity.  It  is  very  satis- 
factorily shown  by  the  sut^ribing  witnesses, 
the  attending  physician,  and  even  by  the  con- 
testants, that  testator,  although  eighty- five  years 
old  at  the  date  of  his  death,  possessed  remark* 
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able  mental  vigor,  business  ability  and  know- 
ledge of  all  his  affairs.  This  so  clearly  appeared 
that  the  main  force  of  the  attack  upon  the  val- 
idity of  the  will  was  confined  to  the  allegation 
of  undue  influence  and  improper  solicitation 
charged  to  have  been  exercised  by  the  favored 
daughter  of  testator. 

But  here,  too,  the  contestants  fall  far  short  of 
the  proof  required  to  entitle  them  to  submit  the 
question  to  trial  by  jury. 

In  the  first  place,  the  will  now  attacked  is 
practically  a  counterpart  of  a  will  executed  by 
testator  in  1886,  prepared  by  the  same  convey- 
ancer, and,  after  the  execution  of  the  present 
will,  destroyed  by  testator,  by  tearing  and  burn 
ing,  in  the  office  of  his  conveyancer ;  and  it  is 
not  alleged  that  testator  was  then  of  unsound 
mind,  or  that  any  undue  or  improper  influence 
was  t^ed  by  his  daughter  in  her  own  behalf. 

In  the  next  place,  there  is  not  the  slightest 
evidence  that  the  will  in  contest  was  prepared 
through  the  interference  or  suggestion  of  testa- 
tor's daughter,  either  directly  or  indirectly. 
She  gave  no  instructions  to  the  conveyancer, 
nor  was  she  present  at  its  execution,  nor  was  it 
in  her  possession  at  any  time. 

And,  finally,  there  is  no  proof  of  any  request 
or  solicitation  from  her  to  her  father  that  she 


lets  error  of  law  appear  on  the  G^e  of  the  record,  or  aev 
matter  arise  after  the  decree  ;  bat  a  review  may  be  gnUed 
as  a  matter  of  grace  for  new  proof  discorered  after  tibe 
decree,  unless  &tribation  under  the  decree  hasbeeo  aade. 
The  after-discovered  proof  must  be  of  such  a  nataittkit 
it  could  not  possibly  have  been  used  at  die  time  the  d^ 
cree  was  made. 


Petition   for  bill  of  review,  and  d 
thereto. 
Joseph  W.  Hunsicker^  for  petitioner. 
Edwin  O.  Michener^  for  demurrer. 


December  i,  1894.  Ferguson,  J.  It  is  set- 
tled that  a  petitioner  is  not  entitled  to  a  remr 
of  an  account  confirmed  by  this  Court  as  a  nut- 
ter of  right,  unless  there  is  error  of  law  apparent 
on  the  face  of  the  record,  or  there  is  new  matter 
which  has  arisen  since  the  decree.  As  a  matter 
of  grace  a  review  may  be  granted  for  new  proof 
discovered  after  the  decree,  which  proof  coold 
not  possibly  have  been  used  at  the  time  the  d^ 
cree  was  made:  Scott's  Appeal,  iia  Pa.  436; 
Milligan's  Appeal,  82  Pa.  395. 

It  is  evident  in  this  case  that  the  petitioner  is 
not  entitled  to  a  review  as  a  matter  of  right,  as 
it  is  not  alleged  that  there  is  any  error  of  law 
apparent  on  the  record,  nor  is  there  any  new 
matter  that  has  arisen  since  the  decree.     He  is 


should  be  preferred  to  her  sisters  or  brothers,  or  certainly  in  no  position  to  ask  the  review  as  a 


that  she  ever  used  any  deception,  artifice  or 
other  undue  influence  to  prejudice  him  against 
them,  and  thus  secure  a  larger  share  in  his  es- 
tate. 

In  view  of  these  facts,  we  have  reached  the 
conclusion  that,  under  the  testimony  here  pro- 
duced, such  a  case  has  arisen  as  falls  within  the 
well-settled  rule  that,  unless  the  testimony  be 
sufficient  to  sustain  a  verdict  against  the  will,  an 
issue  should  not  be  awarded  ;  and  it  will  be  un- 
just to  impose  upon  the  parties  the  delay,  ex- 
pense and  trouble  of  a  trial,  when  such  a  ver- 
dict ought  not  to  be  sustained. 

The  exceptions  to  the  refusal  to  grant  the  is- 
sue are  therefore  dismissed,  and  the  issue  re- 
fused, at  the  costs  of  the  contestants. 

p.  B.  N. 


Oct.,  1892, 410. 
Kennedy's  Estate. 

Review  of  account — l^hen  granted^  after  decree. 


A  petitioner  is  not  entitled  to  a  review  of  an  acoonnt 
confirmed  by  the  Orphans'  Court  as  a  matter  of  right,  nn-  judication 


matter  of  grace,  because  the  record  shows  that 
he  was  represented  at  the  audit  by  counsel,  and 
that  all  of  the  items  of  the  account  which  are 
now  objected  to  were  then  in  it  and  passed  apoa 
and  the  account  confirmed.  It  further  appean 
that,  by  virtue  of  that  confirmation,  the  estate 
has  been  distributed,  and  the  petitioner,  as  the 
father  of  the  decedent,  took  one- half  thereoi 
The  Act  of  Assembly  which  provides  for  a  bill 
of  review  is  limited  to  cases  in  which  no  distri- 
bution has  been  made,  which  is  not  this  case. 
The  petitioner  not  only  participated  in  the  aodit 
of  the  account,  but  shared  in  the  distribution  d 
the  balance.  There  has  been  no  new  discovery 
of  evidence,  nor  is  there  anything  in  the  conduct 
of  the  petitioner  or  in  the  facts  of  the  case  to 
commend  the  petitioner  as  a  person  entitled  to 
the  grace  of  the  Court.  The  account  in  this  case 
must  therefore  be  considered  as  conclusive  as  to 
all  the  matters  contained  in  it. 

The  demurrer  in  this  case  is  sustained,  witboat 
prejudice,  however,  to  the  right  of  the  petitioner 
to  ask  for  an  account  of  any  assets  which  have 
come  into  the  accountant's  hands  since  the  ad* 

F.  B.H. 
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S)Upreme  Court. 


Oct.  '94,  84.  October  24,  1894. 

Waicock  V.  The  Pennsylvania  R.  R.  Co. 

Common  carriers — Insurance — Public  policy — 
Negligence, 

A  common  carrier  cannot  by  stipulations  in  a  bill  of 
lading  render  a  shipper  liable  to  it  for  a  sum  sufficient  to 
cancel  its  liability  to   him  for  a  negligent  loss  of  the 


It  is  against  public  policy  to  permit  a  carrier  to  stipulate 
for  a  release  from  liability  for  its  own  negligence  or  fraud, 
or  to  require  the  shipper  to  indemnify  himself  otherwbe 
than  by  recourse  to  the  carrier's  liability  as  such. 

Appeal  of  the  Pennsylvania  Railroad  Com- 
pany from  the  judgment  of  the  Common  Pleas 
No  3,  of  Allegheny  County,  making  absolute  a 
rule  for  judgment  for  want  of  a  sufficient  affidavit 
of  defence  to  a  statement  in  assumpsit  wherein 
S.  M.  Willcock  was  plaintiff,  and  appellant  de- 
fendant. 

The  plaintiff  was  a  shipper  of  sixty  barrels  of 
petroleuno  over  defendant's  road  from  Oil  City  on 
the  Allegheny  Valley  Railroad,  on  the  8th  day 
of  September,  1888,  consigned  to  Augustine  & 
Hardwood,  at  Richmond,  Virginia.  The  oil 
while  in  transit  caught  fire,  and  was  burned  up 
and  wholly  destroyed,  at  or  near  Calverton  Sta- 
tion, in  the  State  of  Maryland,  on  September  13, 
1888.  The  fire  resulted  from  the  ordinary  haz- 
ard of  the  business  of  transporting  petroleum  oil 
(that  is,  it  was  burned  up  as  a  result  of  a  collision 
between  two  freight  trains).  The  plaintiff  was 
promptly  notified  by  the  carrier  of  the  loss.  The 
action  was  in  assumpsit.  The  plaintiff  filed  a 
statement,  which  was  verified  by  affidavit,  in 
which  it  was  alleged  that  <'the  defendant  and  its 
servants,  not  regarding  their  duty,  so  negligently 
and  carelessly  conducted  themselves  that  the 
goods  and  chattels,  by  reason  of  such  negligence, 
became  and  were  wholly  lost  to  the  plaintiflf." 
The  affidavit  of  defence  set  up  the  facts  above 
referred  to,  the  allegation  of  negligence  not  be- 
ing denied  for  the  reason  that  the  collision  was 
the  result  of  negligence  of  the  defendant's  em- 
ploy^. The  plaintiff  attached  to  and  made  a 
part  of  his  statement  the  bill  of  lading  under 
which  the  oil  was  shipped,  the  sixth  clause  of 


which  (printed  in  red  ink  so  as  to  be  conspicu- 
ous), was  as  follows : 

*'*' Sixth,  In  further  consideration  of  the  hazard- 
ous nature  of  such  merchandise  (whereby  the 
cars,  tanks  and  other  property  of  the  line  are 
endangered),  and  that  no  extra  charge  is  made 
for  transporting  it,  the  owner,  shipper  and  con- 
signee hereby  severally  stipulate  and  agree,  that 
they  will  cause  it  to  be  properly,  fully  and  suffi- 
ciently insured  from  loss  or  damage  by  fire,  and 
in  the  event  of  such  loss  or  damage,  that  they 
will  look  for  compensation  or  reimbursement 
therefor  only  to  the  said  insurance ;  but  if  such 
loss  or  damage  shall  occur  from  any  cause  which 
shall  be  held  to  render  this  line  or  any  of  its 
agents  liable  therefor  (which  is  hereby  declared 
to  be  contrary  to  the  intentions  of  the  parties 
thereto),  it  is  hereby  further  expressly  agreed 
that  this  line  shall  have  the  benefit  of  such  in- 
surance, and  the  owner,  shipper  and  consignee 
severally  agree  that  it  shall  be  so  inserted  in  the 
policy  of  insurance." 

The  affidavit  of  defence  set  up  the  loss  by  fire, 
and  averred  that  the  plaintiff  had  failed  to  insure 
as  he  agreed  to  do. 

A  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence  was  entered  by  plaintiff  and 
made  absolute  by  the  Court,  whereupon  defend- 
ant appealed. 

George  B,  Gordon,  (  William  Scott  with  him), 
for  appellant. 

Public  policy  requires  no  more  than  that  a 
man  shall  not  be  protected  in  his  own  knavery. 

American  Ins.  Co.  v,  Insley,  7  Pa.  223. 
Orient  Ins.  Co.  v,  Adams,  123  U.  S.  67. 
Phoenix  Ins.  Co.  v.  Erie  Co.,  117  Id.  312. 

It  is  the  unquestioned  law  that  the  carrier,  as 
bailee,  had  an  insurable  interest  in  the  prop- 
erty. 

Richards  on  Ins  ,  page  35. 
Ostrander  on  Fire  Ins.,  page  155. 

It  is  also  clear  that  he  may  insure  the  prop- 
erty to  its  full  value,  and  recover  the  same  from 
the  insurance  company : 

Richards  on  Ins.,  page  37. 
Ostrander  on  Fire  Ins.,  page  155. 

And  if  he  so  insures,  it  is  perfectly  clear  that 
neither  the  negligence  of  the  carrier  nor  its  em- 
ployes, though  the  proximate  cause  of  the  fire, 
will  be  any  defence  to  the  policy: 

Richards  on  Fire  Ins.,  page  29,  sec.  22. 

A  carrier  might  lawfully  himself  obtain  insur- 
ance against  the  loss  of  the  goods  by  the  usual 
perils,  though  occasioned  by  his  own  negligence, 
he  may  lawfully  stipulate  with  the  owner  to  be 
allowed  the  benefit  of  insurance  voluntarily  ob- 
tained by  the  latter.  This  stipulation  does  not, 
in  terms  or  in  effect  prevent  the  owner  from  be-^ 
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ing  reimbursed  for  the  full  value  of  the  goods ; 
but  being  valid  as  between  the  owner  and  car- 
rier, it  does  prevent  either  the  owner  himself  or 
the  insurer,  who  can  only  sue  in  his  right,  from 
maintaining  an  action  against  the  carrier  upon 
any  terms  inconsistent  with  this  stipulation. 

Mo.  Pac.  Ry.  v.  Int.  Mar.  Ins.  Co.,  84  Tex.  149. 
Gulf,  Col.  &  S.  F.  Ry.  z/.  Zimmennan,  81  Id.  605. 
111.  Cent.  Ry.  v.  Scruggs,  69  Miss.  418. 
Ga.  Ry.  &  Banking  Co.  v,  Reid,  9  Ga.  377. 
Farnham  v.  C  &  A.  R.  R.  Co.,  55  Pa.  53. 
Patterson  v,  Clyde,  67  Id.  500. 

James  S.  Young,  (S.  U,  Trent  with  him),  for 
appellee. 

The  stipulation  in  the  bill  of  lading  may  be 
divided  into  two  agreements: — 

First,  An  s^reement  by  the  shipper  in  eflFect 
to  release  the  carrier  from  damages  for  the  loss 
of  the  goods,  by  compelling  him  to  look  for 
compensation  to  certain  insurance  which  he  is 
required  to  obtain,  and  this  whether  the  goods 
are  lost  by  the  negligence  of  the  carrier  or  not. 

Second,  An  agreement  that  if  the  goodsshould 
be  lost  by  the  negligence  of  the  carrier,  whereby 
it  should  become  liable  for  damages,  that  the 
carrier  should  have  the  benefit  of  the  insurance, 
which  the  shipper  is  compelled  to  obtain,  and 
that  it  should  be  so  stated  in  the  policy  of  insur- 
ance so  obtain^. 

The  first  agreement  is  void  because  it  seeks  to 
avoid  the  liability  of  the  carrier  for  his  own  neg- 
ligence. 

American  Express  Co.  v.  Sands,  55  Pa.  140. 
Powell  V.  Pennsylvania  R.  R.  Co.,  32  Id.  414. 
Goldey  v.  Railroad  Co  ,  30  Id.  242. 
Grogan   &  Mers  v,  Adams  Express  Co.,  1 14  Id. 
523- 
The  refusal  to  permit  a  common  carrier  to 
avoid  liability  or  relieve  himself  from  responsi- 
bility for  negligence  is  based  on  public  policy. 

P.  R.  R.  Co.  V,  Raiprdon,  119  Pa.  577. 

The  second  agreement  is  void  for  the  same 
reason.  There  is  nothing  to  show  that  the  plain- 
tiff received  any  consideration  to  obtain  insur- 
ance. 

1.  The  amount  of  extra  charge  that  might 
have  been  exacted  is  not  fixed,  but  is  purely 
speculative.  It  is  not  a  reduction  below  a  fixed 
rate  of  freight. 

2.  Nothing  is  indicated  as  to  premium. 

3.  No  premium  could  be  exacted  because  that 
would  be  allowing  the  carrier  to  compel  the 
shipper  to  insure.     This  is  contrary  to  law. 

Phoenix   life  Ins.  Co.  v.  Erie,  etc.,  Transportation 

Co.,  117  U.  S.  312. 
R.  R.  Co.  V,  Lockwood,  17  Wallace,  357. 
R.  R.  Co.  V.  Stevens,  95  U.  S.  655. 

January  21,  1895.  Williams,  T.  Who  shall 
be  deemed  a  common  carrier,  and  what  are  the 


nature  and  extent  of  his  undertaking,  are  ques- 
tions that  were  settled  centuries  ago  upon  com- 
mon law  principles.  A  common  carrier  is  bound 
to  employ  safe  and  sufficient  means  of  carriage, 
trustworthy  and  competent  servants,  and  by 
himself  or  his  agents  to  exercise  an  intdligent 
supervision  over  the  system  of  carriage  which  he 
employs.  He  is,  therefore,  to  all  intents  and 
purposes  an  insurer  against  such  perils  of  trans- 
portation as  it  is  his  duty  to  provide  against ;  and 
these  include  all  the  perils  of  the  journey  except 
such  as  arise  from  **the  act  of  God  or  the  King's 
enemies." 

Our  forefathers  brought  this  definition  of  4e 
duties  of  a  common  carrier  with  them,  when  they 
came  to  this  continent,  and  its  outlines  reniain 
substantially  the  same  to  this  day.  Some  linut. 
ations  upon  his  common  law  liabilities  have  been 
sustained  to  protect  the  carrier  against  unjust 
and  fraudulent  claims  on  the  part  of  customeis; 
but  the  measure  of  care  due  from  him  to  those 
whom  he  serves  has  not  been  abated  in  the 
slightest  degree.  He  is  still  held  to  be  an  in- 
surer against  such  perils  as  it  is  his  duty  to  pro- 
vide against,  and  among  these  are  such  as  arise 
from  the  use  of  defective  or  inadequate  instni. 
ments  of  carriage,  and  from  the  employment  of 
incompetent,  negligent  or  criminal  servants: 
Farnham  et  al,  v.  The  Camden  and  Amboy  Rail- 
road Company,  55  Pa.  53. 

What  are  commonly  spoken  of  as  limitatiozK 
of  the  liability  of  the  carrier  and  have  been  up- 
held by  the  Courts  of  this  State  as  such  arc, 
when  carefully  considered,  undertakings  of  the 
shipper  implied  from  the  nature  of  the  contract 
and  enforced  against  him  at  the  fnstanceoftitt 
carrier. 

Thus  a  stipulation  that  the  carrier  shall  not  be 
liable  to  the  shipper  iot  the  loss  of  certain  pack- 
ages in  a  greater  sum  than  that  named  in  the  re- 
ceipt or  bill  6f  lading,  unless  the  actual  value  of 
the  package  was  fully  disclosed  to  the  carrier 
when  it  was  delivered  to  him  so  that  he  mighl 
know  the  amount  of  risk  involved  and  chaii^e 
accordingly,  has  been  upheld,  because  good  feiih 
on  the  part  of  the  shipper  requires  such  full  dis- 
closure by  him.  So  also  if  the  contents  of  a 
package  are  perishable,  or  easily  broken,  or  ex- 
plosive, so  that  the  danger  of  loss  is  increased 
and  the  exercise  of  an  unusual  degree  of  care  is 
made  necessary,  good  faith  requires  the  shipper 
to  make  the  fkcts  known  to  the  carrier;  and  a 
failure  to  do  so  ought  to  affect  the  extent,  and  in 
some  cases  the  right  of  recovery  for  the  loss  of 
goods  so  shipped. 

The  carrier  is  relieved  in  these  cases,  not  froo 
the  duty  to  exercise  cart  and  diligence  in  the 
transportation  of  his  customer's  goods,  but  from 
the  consequences  of  the  failure  of  the  dipper  to 
advise  him  fully  of  facts  and  circumsttnces  ma- 
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terial  to  the  contract  the  suppression  of  which  is 
.  in  effect  a  fraud  upon  him.  His  obligations  as 
a  common  carrier  are  not  reduced.  He  is 
bound  to  the  exercise  of  great  care  by  the  nature 
of  his  undertaking.  He  must  not  be  negligent. 
It  is  against  public  policy  that  he  should  be.  It 
is  also  a  violation  of  his  contract  which  is  to 
carry  safely.  A  stipulation  that  is  intended  to 
protect  him  in  the  violation  of  his  contract  as  a 
carrier,  and  in  disregarding  a  settled  rule  of  pub- 
lic policy,  will  not  be  sustained.  The  cases  in 
which  this  doctrine  is  recognized  and  applied  in 
this  State  are  very  numerous.  Among  them  may 
be  named  the  following :  Beckman  et  aL  v. 
Shouse,  5  R.  179;  Bingham  v.  Rogers,  6  W.  & 
S.  495  ;  Laing  v.  Colder,  8  Pa.  479  ;  Goldey  v. 
The  Railroad  Company,  30  Pa.  242 ;  Powell  v. 
The  Railroad  Company,  32  Pa.  414;  Am.  Ex- 
press Company  t;.  Sands,  55  Pa.  140;  Railroad 
Co.  V.  Miller,  87  Pa.  395  ;  Grogan  ^/  a/,  v. 
Adams  Express  Co.,  114  Pa.  523;  Penna.  Rail- 
road Co.  V.  Raiordon,  1 19  Pa.  5 77 ;  Western  Un- 
ion Telegraph  Co.,  128  Pa.  442;  Phoenix  Pot 
Works z'.  The  Railroad  Co.,  139  Pa.  284;  Buck 
V.  The  Penna.  Railroad  Co.,  150  Pa.  171. 

It  is  a  sufficient  answer  to  an  argument  in  fa- 
vor of  changing  the  rule  in  Pennsylvania  and 
permitting  carriers  to  stipulate  for  a  release  from 
the  consequences  of  their  own  negligence  or  fraud 
that  the  question  is  not  an  open  one.  It  has 
been  settled  by  the  cases  cited  and  many  others, 
and  we  are  bound  by  the  rule  sfare  decisis. 

The  attempt  to  overturn  the  common  law  doc- 
trine  fixing  the  liability  of  carriers  was  made  in 
England  by  Act  of  Parliament.  The  result  is, 
after  several  statutes  upon  the  subject,  that  the 
carrier  may  make  a  contract  limiting  his  liability 
on  two  conditions.  The  first  is  that  the  con- 
tract be  actually  signed  by  the  shipper.  The 
second  is  that  the  Courts  shall  adjudge  the  limita- 
tion to  be  **just  and  reasonable."  This  works 
no  substantial  change  in  the  law.  It  makes  a 
contract  for  carriage  of  persons  or  property  tri- 
partite. The  carrier  and  the  shipper  are  the  os- 
tensible parties^  but  the  public  as  represented  by 
the  Courts  of  law  is  the  third  party  and  may  re- 
fuse its  consent  to  stipulations  on  which  carrier 
and  shipper  have  agreed. 

When  such  a  contract  comes  before  the  Courts 
the  question  is  not,  what  terms  have  the  parties 
incorporated  into  their  agreement?  but,  are  the 
terms  so  incorporated  "just  and  reasonable,"  so 
that  they  ought  on  grounds  of  public  policy  to  be 
enforced  ? 

In  determining  this  question  the  Courts  have 
been  constrained  to  apply  common  law  princi- 
ples and  hold  that  to  be  just  or  unjust  which  was 
so  held  at  common  law.  Thus  in  McManus  v. 
The  Railway  Co.,  4  H.  &  N.  327,  the  contract 
provided  that  the  live  stock  shipped  6ver  the  de- 


fendant's railroad  should  be  carried  at  the  risl 
of  the  owner,  and  that  the  company  should  in 
no  case  be  liable  for  any  loss  or  injury  sustained. 
The  contract  was  signed  by  the  shipper,  but  the 
Court  held  it  to  be  both  unjust  and  unreasonable 
and  refused  to  enforce  it.  In  Kirby  v.  The 
Railway  Co.,  18  L.  T.  658,  the  contract  pro- 
vided that  the  carrier  should  not  be  liable  for 
injury  to  the  goods  shipped  occasioned  by  delay, 
no  matter  what  the  cause  of  the  delay  might  be. 
The  Courts,  representing  the  public,  the  third 
party  to  the  agreement,  declined  to  give  assent 
and  held  the  provision  relieving  the  carrier  from 
the  consequences  of  his  own  negligence  to  be 
unjust  and  unreasonable.  Still  nearer  to  the 
question  in  the  case  before  us  is  Peek  v.  The 
Railway  Co.,  10  H.  L.  Cases,  473.  The  carrier 
in  that  case  had  a  contract  with  the  shipper  con- 
taining a  stipulation  that  he  should  not  be  liable 
for  loss  of  the  goods  unless  their  value  was  de- 
clared at  the  time  of  the  delivery  of  the  goods  to 
him,  and  they  were  then  insured  to  their  full 
value  by  the  shipper.  This  was  held  to  be 
neither  just  or  reasonable  and  its  enforcement 
was  refused. 

The  Courts  of  England  have  thus  held  in  sub- 
stance that  the  public  have  a  greater  interest  in 
the  transportation  of  persons  and  property  than 
any  individual  shipper,  and  that  public  policy 
requires  of  a  common  carrier  the  exercise  of 
constant  care  over  his  vehicles  or  means  of  trans- 
portation, and  over  his  servants  and  employes 
in  charge  of  them.  They  further  hold  that  it  is 
against  the  public  good  that  he  should  be  allowed 
to  contract  for  immunity  from  the  consequences 
of  his  own  negligence  or  fraud,  or  the  negligence 
or  fraud  of  his  employes ;  and  that  stipulations 
to  that  effect  are  incapable  of  enforcement  be- 
cause unjust  and  unreasonable. 

The  Supreme  Court  of  the  United  States  holds 
to  the  same  doctrine  upon  this  subject  as  the 
Courts  of  Pennsylvania  :  Railroad  Co.  v.  Lock- 
wood,  17  Wall.  357;  Steamship  Co.  v.  Phoenix 
Ins.  Co.,  129  U.  S.  397. 

The  public  is  interested  in  securing  the  highest 
measure  of  safety  in  the  transportation  of  pass- 
engers and  goods,  and  to  this  end  public  poKcy 
requires  that  common  carriers  be  held  to  the 
highest  measure  of  care  in  the  conduct  of  their 
business.  Greenhold  in  his  treatise  on  PubKb 
Poiicy,  573,  says,  "It  is  obvious,  therefore,  that 
if  a  carrier  stipulate  not  to  be  bound  to  the  ex- 
ercise of  care  and  diligence,  but  to  be  at  liberty 
to  indulge  in  the  contrary,  he  seeks  to  put  off 
the  essential  duties  of  his  employment ;  and  to 
assert  that  he  may  do  so  seems  almost  a  contra- 
diction in  tenas." 

The  carrier  and  the  shipper  do  not  stand  on 
equal  terms.  The  latter  cannot  afford  to  Refuse 
that  which  the  carf ier  dem'ands  as  a  condition  to 
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the  transportation  of  his  goods,  and  in  ninety- 
nine  cases  out  of  every  hundred  if  he  does  so 
refuse  he  will  find  himself  discriminated  against 
tintil  his  business  is  ruined  and  he  has  nothing 
left  to  ship.  The  rule  that  stipulations,  insisted 
on  by  carriers  or  other  persons  who  stand  in  such 
a  position  towards  their  customers  as  enables 
them  to  compel  compliance  with  their  demands 
or  destroy  their  customer's  business,  should  be 
judged  of  by  their  fairness  and  be  held  void 
whenever  they  are  unreasonable  or  oppressive,  is 
one  of  very  general  acceptance.  Public  policy 
compels  its  acceptance  in  all  civilized  countries. 

The  learned  counsel  for  the  appellant  cite 
Phcenix  Ins.  Co.  v.  Erie  Transportation  Co., 
117  U.  S.  312,  as  tending  to  sustain  their  con- 
tention. But  an  examination  of  that  case  shows 
that  it  was  begun  by  libel  filed  by  the  insurance 
company  asking  subrogation  to  the  rights  of  the 
shipper  against  the  carrier. 

The  first  question  to  be  determined  was  there- 
fore what  could  the  shipper  recover  upon  the 
facts  of  that  case  ?  He  had  contracted  that  any 
insurance  he  might  obtain  should  enure  to  the 
benefit  of  the  carrier.  He  obtained  insurance 
on  the  goods  shipped,  suffered  a  loss,  and  was 
paid  the  insurance  money.  The  question  pre- 
sented on  these  facts  was  whether  the  right  of 
the  shipper  to  recover  against  the  carrier  was  not 
extinguished  to  the  extent  to  which  his  loss  had 
been  paid  by  the  insurer  ?  If  so,  subrogation 
must  necessarily  be  refused,  and  it  was  refused 
for  this  reason.  This  point  was  elaborated  in 
Provident  Insurance  Company  v.  Morse,  150  U. 
S.  99,  in  which  it  was  said  that  in  case  of  loss 
the  carrier  is  primarily  liable  to  the  shipper,  and 
the  position  of  an  insurer  is  substantially  that  of 
a  surety.  The  insurer  can  recover  therefore, 
after  payment  of  a  loss,  by  subrogation  to  the 
rights  of  the  shipper,  and  upon  no  other  ground ; 
so  that  whatever  amounts  to  an  extinguishment  of 
the  right  of  action  of  the  shipper  against  the  car- 
rier must  defeat  the  insurer's  right  to  subroga- 
tion. The  general  proposition  that  the  surety 
who  pays  the  debt  of  his  principal  succeeds  only 
to  the  rights  of  the  creditor  whom  he  pays  is  be- 
yond all  doubt ;  and  in  Phoenix  Insurance  Com- 
pany V.  Erie  Transportation  Company  it  was 
held  to  be  applicable  to  contracts  that,  as  we 
have  seen,  are  tripartite,  having  the  public  as  a 
third  though  unnamed  party. 

In  the  case  at  bar  the  carrier  inserted  in  its  bill 
of  lading  a  stipulation  that  the  owner,  shipper, 
and  consignor  severally  shall  cause  the  goods  to 
be  fully  and  sufhciendy  insured,  and  that  in  case 
of  loss  the  carrier  shall  have  the  benefit  of  such 
insurance  if  such  loss  "shall  occur  from  any 
cause  which  shall  be  held  to  render  this  line  or 
any  of  its  agents  liable  therefor.*'  No  insur- 
ance was  effected.     A  loss  occurred  as  the  result 


of  a  collision  by  two  of  the  carrier's  trains.  The 
shipper  sues  to  recover  the  amount  of  his  ks. 
The  only  defence  set  up  is  under  the  conditbn 
in  the  bill  of  lading ;  and  the  question  raised  is, 
will  the  Courts  compel  the  performance  of  aeon- 
tract  between  shipper  and  carrier  requiring  the 
shipper  to  protect  the  carrier  against  the  cons^ 
quences  of  its  own  negligence  ?  There  is  no 
doubt  about  the  carrier's  having  an  insurable  in- 
terest in  the  goods,  or  about  his  right  to  protect 
himself  from  loss  by  procuring  a  policy  of  insur- 
ance for  that  purpose,  but  the  question  here 
presented  is,  can  he  compel  the  shipper  to  insure 
the  goods  for  his  benefit  ?  If  so,  he  can  compel 
the  shipper  to  release  him  entirely,  and  so  stipu- 
late for  complete  immunity  from  the  consequences 
of  the  negligence  and  fraud  of  himself  or  of  his 
servants  and  employes.  This,  in  the  language 
of  the  English  Courts  would  be  **  unjust  and  un- 
reasonable." In  the  language  of  our  own  cases 
it  would  be  * 'contrary  to  public  policy."  The 
thought  is  the  same.  Our  own  mode  of  express- 
ing it  is  preferable  in  this,  that  it  suggests  the 
reason  on  which  the  rule  rests. 
The  judgment  is  affirmed.  w.  d.  n. 


Jan.  *94,  420.  April  19. 1894 

Lohr  V.  The  Borough  of  Philipsbarg. 

Municipal  corporations — Sidewalks — Defects  in 
— Liability  of  municipality  for  injury  arising 
from — Notice  of  defects — Evidence, 

In  an  action  against  a  municipality  for  injuries  receiTcd 
from  a  defective  condition  of  the  sidewalk,  evidence  of 
the  condition  of  the  sidewalk,  within  a  reasonable  time 
after  the  accident,  is  admissible. 

There  can  be  no  implied  or  constructive  notice  of  sod 
a  condition,  unless  it  was  so  obvious  that  the  officers  of 
the  municipality,  in  the  exercise  of  a  reasonable  super- 
vision of  the  sidewalk,  ought  to  have  seen  it 

A  municipality  is  not  required  to  seek  for  defects ;  the 
measure  of  its  duty  is  to  observe  such  defects  as  a  reason- 
able supervision  discloses. 

In  an  action  of  trespass  for  injuries  received  from  1 
defective  sidewalk,  it  appeared  that  the  defect  was  not  t 
patent  one.  The  evidence  showed  that  by  a  close  exim- 
ination  on  the  part  of  plaintifTs  witne^es  they  discovered 
such  defects  as  would  cause  the  injury.  There  was  no 
evidence  that  the  municipality  had  actual  knowledge  of 
these  defects. 

Hdd^  that  the  municipality  was  not  liable. 

Appeal  of  The  Borough  of  Philipsburg,  defen- 
dant, from  the  judgment  of  the  Common  Pleas 
of  Centre  County,  in  an  action  of  trespass 
brought  by  David  Lohr  and  Isabella  Lohr,  his 
wife,  in  right  of  said  wife,  to  recover  damage 
for  a  personal  injury  sustained  by  the  said  Isa- 
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bella  Lohr,  owing  to  the  alleged  negligence  of 
said  defendant. 

Prior  to  the  trial,  David  Lohr  filed  a  release  to 
his  wife  of  his  right  to  recover  damages  under 
and  in  pursuance  of  the  Act  of  Assembly  of 
June  II,  1879,  P-  ^-  ^2^* 

Upon  the  trial,  before  Furst,  P.  J.,  the  fol- 
lowing facts  appeared  :  The  Borough  of  Philips- 
burg  is  in  the  extreme  western  part  of  Centre 
County,  near  the  Clearfield  County  line,  in  a 
mining  and  lumbering  district,  and  its    pave- 
ments   or    sidewalks  are    principally  hemlock 
boardwalks.     The  property  of  one  Mrs.  Long  is 
situated  on  the  corner  of  Fourth  and  Pine  streets, 
extending  about  fifty-six  feet  along  Fourth  street 
and  120  feet  along  Pine  street,  and  had  a  hem- 
lock boardwalk  around  it.      The  Fourth  street 
boardwalk,  upon   which  the  accident  occurred, 
was  five  feet  six  inches  wide,  and  was  laid  upon 
three  stringers,  three  inches  in  width  by  four 
inches  in  height.     The  boards  were  from  six  to 
ten  inches  wide  and  about  one  and  a  quarter 
inches  thick,  and  extended  from  two  to  three 
inches  beyond  the  stringers.     The  stringers  were 
about  two  feet  apart,  and    imbedded    in    the 
ground  about  two  and  a  half  inches,  making  this 
boardwalk  about  two  inches  above  the  ground. 
It  was  level,  solid,  and  there  were  no  apparent 
or  observable  defects  in  it  whatever.     This  was 
shown  by  the  evidence  of  the  plaintiff,  and  cer- 
tain of  her  witnesses,  Mrs.  Marin  and  Jeremiah 
Funk,  and  by  witnesses  introduced  by  the  defen- 
dant, J.  M.  George,  and  Thomas  H.  Doyle. 
On  April  29,  1890,  Mrs.  Lohr,  accompanied  by 
a  friend  Mrs.  Marin,  walked  from  her  home  in 
Chesterfitll  borough,  Clearfield  County,  which 
is  across  th:  Moshannon  Creek,  opposite  Philips- 
burg,  to  the  Borough  of  Philipsburg  on  busi- 
ness.     They  walked  down  Fourth  street,  over 
this  boardwalk,  past  the  place  where  the  acci- 
dent occurred,  to  Pine  street,  and  then  turned 
and  retraced  their  steps.      On  their  return  Mrs. 
Marin  was  walking  on  the  inside  of  the  pave- 
ment, next  the  fence,  and  Mrs.  Lohr,  the  plain- 
tiff, on  the  outside,  next  the  street.   Mrs.  Marin, 
who  was  slightly  in  advance,  suddenly  stepped 
on  the  end  of  a  loose  board,  which  caused  the 
other  end  of  the  board  to  fly  up,  and  Mrs.  Lohr, 
tripping  against  it,  was  thrown  against  a  tree,  and 
fractured  her  arm.     As  soon  as  the  Borough  offi- 
cers heard  of  the  accident  they  sent  an  officer  to 
examine  the  pavement,  and  on  May  i,  1890,  they 
notified   Mrs.  Long  to  repair    her    pavement. 
Action  was  brought  for  this  injury  against  the 
Borough,  in  which  the  plaintiff  obtained  judg- 
ment,    which    was    reversed   by  the    Supreme 
Court ;    Lohr  v.   Borough  of   Philipsburg,  32 
Weekly  Notes,  525.     Upon  the  second  trial 
the  plaintiff  offered  the  evidence  of  her  husband, 
David  H.  Lohr,  and  one  Wesley  Emery,  to  the 


effect  that  they  had  carefully  examined  the  place 
of  the  accident  two  or  three  days  after  the  acci- 
dent and  found  the  boards  in  a  defective  condi- 
tion, although  not  such  as  would  appear  to  ordi- 
nary observation.  This  testimony  was  objected 
to.  First,  Because  the  condition  of  the  pave- 
ment three  or  four  days  after  the  accident  oc- 
curred, ascertained  by  a  test  then  made,  was  in- 
competent and  irrelevant  to  affect  the  defendant 
with  notice  of  its  condition.  Second,  Because 
the  evidence  does  not  purport  to  show  that  the 
defect  which  occasioned  the  injury  was  apparent 
to  all  passers-by,  or  was  apparent  to  observation 
in  the  exercise  of  reasonable  supervision  on  the 
part  of  the  officers,  or  ha(^  existed  such  a  length 
of  time  that  they  ought  to  have  known  its  con- 
dition. The  Court  overruled  the  objection,  and 
admitted  the  testimony.  (First  and  second  assign- 
men  ts  of  error.)  The  plaintiff  also  introduced  Jhe 
evidence  of  Mrs.  James  Perks  to  show  that  she  was 
tripped  by  a  board  on  this  same  pavement,  near 
the  gate  of  Mrs.  Long  on  Fourth  street,  for  the 
purpose  of  ascertaining  the  condition  of  the 
pavement.  The  plaintiff  offered  in  evidence  the 
notice  of  the  Borough  to  Mrs.  Long  served  upon 
her  a  day  or  so  after  the  accident,  to  repair  the 
sidewalk,  as  a  declaration  of  the  Borough  as  to 
the  condition  of  the  sidewalk,  immediately  after 
the  accident.  Objected  to.  Objection  over- 
ruled and  evidence  admitted.  (Third  assign- 
ment of  error.)  The  defendant  submitted^ 
inter  alia^  the  following  points: — 

Third,  The  undisputed  evidence  in  the  cause 
both  on  part  of  the  plaintiff  and  defendant 
wholly  failing  to  show  that  previous  to  the  oc- 
currence of  the  accident  there  was  any  apparent 
defect  in  the  sidewalk  where  the  accident  oc- 
curred that  would  be  evident  to  all  passers,  or 
that  it  was  so  plain  to  observation,  and  had  ex- 
isted so  long  a  time  that  the  officers  exercising 
reasonable  supervision  ought  to  have  observed  it, 
and  wholly  failing  to  show  that  the  defendant^ 
previous  to  the  occurrence  of  the  accident,  had 
any  express  or  actual  knowledge  of  the  defect, 
the  evidence  therefore  utterly  fails  to  establish 
negligence  upon  the  part  of  the  defendant,  and 
the  plaintiff  cannot  recover,  and  the  verdict 
must  be  for  the  defendant. 

Answer,  This  point  asks  us  to  withdraw  the 
case  from  the  jury.  We  submit  the  facts  to  you, 
if  you  should  find  the  facts  as  stated  in  this 
point,  then  your  verdict  should  be  for  the  defen 
dant.  If  you  do  not  find  the  facts  as  stated  in 
this  point  then  it  is  refused.  (Fifth  assignment 
of  error.) 

Fourth,  That  under  all  the  evidence  in  the 
case  the  verdict  must  be  for  the  defendant. 

Answer,  Refused,  for  the  reasons  stated  in 
answer  to  third  point.  (Sixth  assignment  of 
error.) 
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The  Court  charged  the  jury,  inter  aiia,  as  fol- 
lows: — 

*<The  plaintiff  alleges  as  she  was  walking  back 
on  Fourth  street  and  just  beyond  the  gate  of 
Mrs.  Long,  who  owned  the  lot,  a  board  in  the 
pavement  was  tilted  by  her  companion  stepping 
on  the  one  end  of  it,  tripping  Mrs.  Ix)hr  and 
causing  her  to  fall.  The  plaintiff  has  called  wit- 
nesses to  testify  as  to  the  condition  of  the  pave- 
ment on  the  29th  of  April.  [According  to  the 
evidence  on  the  part  of  the  plaintiff  the  stringers 
upon  which  the  pavement  rested  were  rotten. 
It  is  a  board  pavement.  The  planks  are  an  inch 
and  a  half  in  thickness  and  about  five  feet  four 
inches  in  length,  laid  at  right  angles  with  the 
pavement,  resting  upon  three  stringers  about  two 
feet  apart.  The  plaintiff  alleges  that  the  pave- 
ment was  defective  on  that  day.  That  certain 
of  the  boards,  especially  the  one  that  tripped 
her,  were  so  rotten  that  they  would  not  hold  the 
nails,  that  the  nails  drew  out  of  the  board, 
which  caused  it  to  tilt  when  it  was  stepped  on  at 
the  other  end.  The  plaintiff  also  alleges  that 
other  boards  in  this  pavement  there  were  loose 
and  that  the  nails  would  not  hold  in  the  boards 
on  account  of  their  rotten  condition.]"  (Fourth 
assignment  of  error.)  The  Court  further  re- 
served the  question,  whether  there  was  any  evi- 
dence upon  which  the  plaintiff  was  entitled  to 
recover.  Verdict  for  the  plaintiff  and  judgment 
thereon,  the  reserved  question  being  answered  in 
the  affirmative.  (Seventh  assignment  of  error.) 
Whereupon  the  defendant  took  this  appeal,  as- 
signing for  error  the  admission  of  evidence,  the 
charge  of  the  Court  given  above  in  brackets, 
and  the  answers  to  the  points,  and  to  the  re- 
served question  as  above. 

John  G.  Love  (with  him  W.  D.  Crosby  and 
Harry  Keller)^  for  appellants,  cited — 

Lohr    V.  Borough  of   Philipsburg,    32  Weekly 

Notes,  525. 
Bums  V.  City  of  Bradford,  27  Id.  201. 

Ellis  L,  Orvis  (with  him  C.  P,  Hewes  and 
C.  M,  Bower)  f  for  appellee. 

January  7,  1895.  McCollum,  J.  It  was  es- 
sential to  the  plaintiffs  recovery  in  this  action 
that  she  should  show  by  competent  evidence  a 
defective  and  dangerous  condition  of  the  side- 
walk, which  was  the  sole  cause  of  the  injury  she 
received,  and  of  which  the  Borough  had  actual 
or  constructive  notice  before  the  accident.  We 
think  that  the  evidence  descriptive  of  the  condi- 
tion of  the  sidewalk  two  days  after  she  fell  upon 
it  was  admissible.  It  is  not  alleged  that  there 
was  any  change  in  its  condition  from  the  time  of 
her  fall  to  the  time  of  the  examination  of  it  by 
Lohr  and  Emery.  If  the  condition  they  de- 
scribed existed  when  they  examined  it,  there 


would  be  a  reasonable  and  natural  inference  that 
it  existed  at  the  time  of  the  accident.  The  in- 
tervening  time  of  itself  would  make  no  percqrt- 
I'ble  change  in  it.  Whether  the  Borough  had 
notice  of  such  a  condition  is  another  matter. 
There  can  be  no  implied  or  constructive  notice 
of  it  unless  it  was  so  obvious  that  the  Borough 
officers  in  the  exercise  of  a  reasonable  super- 
vision  of  the  sidewalk  ought  to  have  seen  it.  Let 
us  consider  the  question  of  implied  notice  in  the 
light  of  the  evideiKe  and  determine  whether  the 
Borough  is  liable  on  this  ground.  The  plaintiff 
and  all  her  witnesses  who  testified  to  the  appear- 
ance of  the  walk  before  the  accident  agree  that 
it  was  near  the  ground  and  level,  that  the  boards 
were  in  place  and  apparently  sound,  and  that  in 
walking  over  it  there  was  no  noticeable  defect  in 
it.  The  plaintiff  and  Mrs.  Marin  passed  over  it 
twice  on  the  day  of  the  accident.  The  former 
said  she  did  not  observe  anything  wrong  with  il, 
and  the  latter  said  there  was  nothing  to  indicate 
that  there  was  a  loose  board  in  it,  and  that  it 
appeared  perfectly  safe.  Jeremiah  Funk  testified 
that  he  was  over  the  walk  a  day  or  two  before 
the  accident,  and  that  there  was  no  observable d^ 
feet  in  it  then.  Surely  in  this  evidence  there 
was  nothing  to  charge  the  Borough  with  notice 
that  the  walk  was  out  of  repair.  Nor  do  we 
think  that  the  loose  board  which  two  or  three 
weeks  before  the  accident  tripped  Mrs.  Perb, 
under  the  circumstances  testified  to  by  her,  was 
such  notice,  because  the  occupant  of  the  abet- 
ting premises,  who  passed  over  the  walk  several 
times  daily,  put  it  in  proper  position  and  nailed 
it  to  the  stringers  as  soon  as  he  discovered  it  was 
out  of  place,  and  Mrs.  Perks  was  over  the  walk 
several  times  between  that  occurrence  apd  the 
accident  in  question,  and  did  not  observe  any 
defects  in  it.  When  this  case  was  here  before, 
156  Pa.  246,  we  decided  in  an  opinion  by  cor 
brother  Mitchell,  that  it  "was  holding  the 
Borough  to  too  strict  a  rule  of  responsibility"  to 
require  that  its  officers  should  make  an  examina- 
tion of  the  sidewalk  by  going  upon  and  testing 
it  to  discover,  if  by  the  eye  they  could  do  so, 
whether  it  was  defective  or  not.  We  then  dis- 
tinctly held  that  the  Borough  was  not  obliged  to 
seek  for  defects,  and  that  the  measure  of  its  duty 
was  to  observe  such  as  a  reasonable  supervision 
disclosed.  There  is  no  presumption  arising  from 
the  occurrence  of  April  29th  that  the  duty  of 
supervision  and  observance  was  neglected,  nor  is 
there  anything  in  the  testimony  of  Lohr  and 
Emery  which  can  justly  charge  the  Borough  with 
notice  of  the  condition  they  described.  Thej 
were  seeking  for  defects  and  their  discoveries  were 
based  upon  tests  the  Borough  was  not  required  to 
make.  Such  tests,  if  frequently  resorted  to, 
would  render  the  ordinary  boardwalk  unsafe  in 
a  short  time^.as  the  obvious  tendency  <rf  them 
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would  be  to  loosen  the  boards  aod  make  possible 
just  such  accidents  as  the  one  in  question. 

All  the  defendant's  witnesses  who  testified  to 
tl^e  observable  condition  of  the  waH:  prior  to  the 
accident  said  that  there  was  nothing  in  the 
appe^ance  of  it  tp  indicate  that  it  wa3  unsafe  or 
in  any  way  defective.  The  plaintiff  offered  no 
evidence  to  show  that  the  Borough  had  actual 
notice  that  it  was  out  of  repair  at  any  time  pre- 
vious to  the  29th  of  April.  True,  there  was  an 
attempt  made  in  rebuttal,  to  contradict  Funk, 
Oeorge,  and  Dpyle  by  excerpts  from  their  testi- 
mony on  the  former  trial,  but  these  were  offered 
and  received  to  discredit  their  testimony  on  the 
trial  under  review,  and  this  was  the  only  purpose 
for  which  they  were  admissible.  They  furnished 
no  basis  for  a  finding  that  the  Borough  had  no- 
tice that  the  street  was  out  of  repair  in  April, 
r&9o. 

There  is  pothi^g  in  the  report  of  the  case  in 
156  Pa.  to  indicate  that  the  question  now  before 
us  on  the  Bqrough*s  fourth  point  and  the  answer 
to  it,  was  considered  or  raised  by  any  specifica- 
tion on  the  first  appeal.  •  A  careful  study  of  the 
■evidence  in  the  li^t  of  the  principles  stated  in 
the  former  decision  ba^  satisfied  us  that  there  is 
nothing  in  it  on  which  fo  convict  the  Boroug\i  of 
negligence  in  coj;inection  with  the  supervision  of 
the  sidewalk  on  whic.h  the  plaiptiff  fell.  We 
therefore  sustaip  the  sixth  specification  of  error. 

Judgment  reversed. 

.  Sterrett,  Q.  J.,  dissented.  s.  h.  t. 


Oct.  *94,  21 1 .  October  3JI ,  1894. 

Lrafferty  v.  Milligan. 

Municipal  Hem — Incumbrcmce-^Act   of  June 
14,  i 887— Act  of  May  r6,  iSgr—Sif-of. 

Street  imptdvenbe&ts  made  under  the  supposed  an^ 
thority  of  the  Act  of  June  14,  1887,  P.  L.  386,  which 
was  dectared  to  be  unconstitutional  (Wyoming  street  // 
al,  137  Pa.  494),  if  made  within  the  time  specified  by  the 
Act  of  May  16,  1 891,  P.  L.  78,  called  the  "Curative 
Act,"  are  proper  "set-oflfe'^  by  the  owner  of  the  ground 
to  a  daim  on  the  part  of  the  mortgagee  in  a  mortgage 
made  to  secure  the  purchase  money  of  the  ground  cUited 
since  the  passage  of  th^e  Act  of  May  16,  1891. 

Appeal  of  Hugh  Lafferty  and  Mary  E.,  his 
wife,  from  the  judgment  of  the  Common  Pleas 
No.  I,  of  Allegheny  County,  in  a  case  stated  on 
a  scire  facias  sur  mortgage  wherein  appellants 
were  plaintiffs  and  A.  A.  Milligan  defendant. 
The  facts  as  they  appeared  in  the  case  stated 
were  that  Boggs  avenue,  in  the  City  of  Pittsburgh, 
was  improved  under  the  supposed  authority  of  [ 
the  Act  of  June  14, 1887,  (P.  L.  386,)  and  the 


work  was  completed  aiid  an  assessment  made 
August  14,  1889.  An  appeal  from  the  assess- 
ment was  taken  to  this  Court  b)^some  of  the 
property  owners  on  this  street,  ^nd  the  assess- 
ments and  all  proceedings  based  thereon  or  re- 
lating thereto  were  set  aside. 

On  May  16,  1 891,  an  Act  was  approved,  au- 
thorizing the  ascertainment,  assessment  and  col- 
lection of  the  costs  of  municipal  improvements 
completed  within  two  years,  or  in  process  of 
completion. 

On  December  31,  1891,  the  plaintiffs  below, 
by  agreement  in  writing,  agreed  to  sell  a  lot  on 
Boggs  avenue  abutting  upon  the  improvement, 
made  as  aforesaid,  to  the  defendant  below,  the 
lot  to  be  free  and  discharged  from  all  liens  and 
incumbrances,  and  this  contract  was  on  Febru- 
ary 8th,  1892,  executed  by  deed  of  general  war- 
ranty and  a  mortgage  delivered  for  the  unpaid 
purchase  money. 

On  July  8,  i89i,viewerswere  appointed  under 
the  Act  of  1 89 1,  and  their  report  was  set  aside 
January  6,  1893,  by  this  Court.  The  matter 
was  afterwards  recommitted  to  the  viewers,  who 
made  a  report  December  6,  1893,  assessing  the 
lot  so  conveyed,  Ji, 314.29,  and  defendant  be- 
ing sued  on  the  mortgage,  set  up  that  assessment 
as  a  defence.  The  Court  entered  judgment  in 
favor  of  defendant,  and  this  appeal  was  then 
taken. 

W,  B,  Rodgers^  for  appellants. 

Liens  for  improvements  made  under  the  Act 
of  June  14, 1^887,  were  invalid  because  the  Act 
was  uncopstiti^tio];^. 

Wyoming  Street,  137  Fa.  494. 
Pittsburgh's  Petition,  138  Pa.  426. 

Appellants  contend  these  improvements  were 
not  incumbrances  at  the  time  of  the  sale.  For 
they  did  not  attach  as  liens  nntil  the  report  of 
the  viewers  was  filed. 

Act  May  16, 1891,  Sec.  1, 0.  8.  P.  L.  78. 

On  the  same  day  on  which  this  Act  was  ap- 
proved there  was  also  approved  an  Act  entitled 
'*An  Act  creating  and  regulating  municipal 
liens  and  proceedings  thereon."  (Acts  of  1891, 
P.  L.  69.) 

By  Section  6,  of  this  Act,  it  applies  to  the 
improvements  heretofore  made,  now  in  progress 
or  to  be  made  hereafter ;  Section  i  provides 
that  whenever  there  shall  hereafter  be  any  final 
assessment  for  any  municipal  improvement  here- 
tofore made,  now  in  progress  or  hereafter  to  be 
made,  the  property  assessed  shall  be  subject  to  a 
lien,  "said  lien  to  date  from  the  time  of  the  final 
confirmation  of  the  report  under  which  said  as- 
sessment may  be  made,  or  a  final  decree  of  the 
Court  fixing  such  assessments.'' 

There  were  no  incumbrances  when  the  deed 
was  executed.      The  nght  of  action,  if  it  exists 
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at  all,  is  complete  the  moment  the  covenant  is 
made. 

Rawle  on  Covenants  of  Title,  89. 

4  Kent.  Com.,  471. 

If  he  cannot  maintain  his  action  at  once  he 
cannot  do  so  at  all. 

Barlow  v.  Bank,  63  N.  Y.  399. 

Lewis  Mc Mullen^  for  appellee. 

The  Act  of  May  16,  1891,  is  constitutional, 
and  was  decided  to  be  so  between  the  making 
and  delivery  of  the  deed,  viz:  February  i,  1892. 

Donley  v.  Pittsburgh,  147  Pa.  348. 

Where  an  action  is  brought  to  recover  unpaid 
purchase  money  in  Pennsylvania,  the  defendant 
can  avail  himself  as  a  defence  of  any  matter 
that  would  entitle  him  to  relief  in  the  hands  of 
a  chancellor. 

Steinhaaer  v.  Witman,  I  S.  &  R.,  438. 
Knepper  v.  Kurtz,  58  Pa.  484. 

In  an  action  of  debt  on  a  bond  to  recover  a 
balance  of  purchase  money  for  land  where  there 
was  a  charge  or  incumbrance  upon  the  land 
prior  to  the  purchase,  it  was  held  there  could  be 
no  recovery  until  the  incumbrance  was  removed, 
as  the  incumbrance  undoubtedly  formed  a  suf- 
ficient bar  in  equity  to  the  plaintiflf  recovering 
the  amount  or  any  portion  of  the  bond  in  suit. 

Rowland  v.  Miller,  3  W.  &  S.,  390. 

The  same  doctrine  was  followed  and  applied 
by  this  Court  to  the  suit  of  a  married  woman 
on  a  bond  given  to  her  for  purchase  money,  on 
the  ground  that  the  existence  of  a  lease  on  the 
{Mremises  conveyed  diminished  the  value  of  the 
property  purchased  to  such  an  extent  that  the 
purchaser  was  entitled  to  defend  in  an  action 
on  the  bond  to  the  extent  of  the  damages  sus- 
tained. 

Cross  V.  Noble,  67  Pa.  77. 

January  7,  1895.  Dean,  J.  In  pursuance 
of  proper  ordinances,  the  City  of  Pittsburgh,  on 
2ist  of  November,  1887,  awarded  contracts  for 
grading,  paving  and  curbing  Boggs  avenue. 
The  work  was  completed  and  accepted  from  the 
contractor  August  14,  1889.  On  January  5, 
1 89 1,  the  Act  of  Assembly  under  which  the 
work  was  done  was  declared  unconstitutional. 
Then  the  Legislature  passed  what  is  known  as 
the  ''Curative  Act,"  approved  May  16,  1891, 
legalizing  the  grading  and  paving  of  streets, 
either  previously  completed,  or  on  the  way  to 
completion.  This  Act  was  pronounced  constitu- 
tional February  i,  1892. 

On  December  31,  1891,  Mary  E.  Lafferty, 
plaintiff,  by  articles,  sold  to  A.  A.  Milligan,  a 
lot  on  the  western  side  of  Boggs  avenue,  and 
fronting  thereon  186  feet,  for  the  consideration 


of  |2,ioo ;  of  this,  |i,ooo  to  be  paid  in  cash  od 
delivery  of  a  general  warranty  deed,  and  bal- 
ance,  1 1,100,  to  be  paid  in  two  years,  the  de- 
ferred payment  to  be  secured  by  mortgage  on 
the  premises.  The  grantor  stipulated  to  coDvej 
the  lot  free  and  discharged  from  all  liens  and  in- 
cumbrances. 

In  pursuance  of  the  contract,  Mrs.  Lafferty, 
joined  by  her  husband,  on  the  8th  of  February, 
1892,  executed  and  delivered  a  deed  with  cove- 
nant of  general  warranty  to  'Milligan,  who  oq 
same  day  paid  the  1 1,000,  and  delivered  the 
mortgage  securing  the  |i,ioo. 

Before  this,  however,  on  July  8,  1891,  under 
the  provisions  of  the  "Curative  Act,"  the  Court 
of  Common  Pleas  appointed  viewers  to  assess 
upon  property  abutting  upon  Boggs  avenue,  the 
cost  of  curbing,  grading  and  paving,  which  had 
been  done  under  the  contract  of  1887,  as  au- 
thorized by  the  unconstitutional  Act  of  1887. 
The  report  of  these  viewers  was  submitted  to 
and  approved  by  the  Court  27th  of  November, 
1 89 1.  On  appeal  to  this  Court,  the  decree  was 
reversed  and  report  set  aside  January  6, 1893. 
On  the  record  being  remitted,  it  was,  on  Febru- 
ary 18,  1893,  referred  back  to  the  viewers,  who 
again  assessed  the  cost  of  the  improvements,  aud 
made  report  to  the  Court  December  6,  1893, 
which  report  was  confirmed  by  final  decree.  ^ 
the  report,  there  was  assesssed  against  this  lot, 
I410.86;  paving  and  curbing,  ^903.43;  total, 
11,314.29.  Sci.  fa.  being  issued  on  the  mcRt- 
gage,  Milligan  makes  defence,  averring  the  as- 
sessment to  be  an  incumbrance,  against  which 
the  covenant  in  his  conveyance  protects  him. 
The  parties  agreed  upon  a  case  stated,  embody- 
ing the  foregoing  facts,  for  the  judgment  of  the 
Court  as  to  whether,  on  Uie  facts,  there  was  au 
incumbrance  at  date  of  conveyance.  The  Court 
thought  the  case  was  with  Milligan, the  defendant, 
and  entered  judgment  accordingly,  and  from 
that  plaintiff  brings  this  appeal,  and  argues,  that 
at  the  date  of  the  conveyance  there  was  no  in- 
cumbrance or  lien  for  improvements,  on  Boggs 
avenue. 

The  "Curative  Act"  was  in  force  from  and  after 
1 6th  May,  1891 ;  on  December  31,  1891,  nwr- 
ly  seven  months  afterwards,  this  contract  to  con- 
vey was  entered  into,  and  it  must  be  presumed, 
the  parties  contracted  in  view  of  the  law  as  it 
then  stood.  The  Act  provides,  whenever  any 
city,  by  ordinance  heretofore  passed,  has  di- 
rected the  improvement,  and  has  instituted  pro- 
ceedings for  the  assessment  of  damages,  and  the 
Act  of  Assembly  under  which  said  improvement 
has  been  made  has  been  declared  unconstitu- 
tional, whereby  such  assessments  cannot  be 
made  as  contemplated,  "Now,  by  this  Actsuch 
improvements  are  made  valid  and  binding,"  and 
then  proceeds  to    declare  that   such  city  is 
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' 'hereby  authorized  to  ascertain,  levy,  assess  and 
collect  such  costs,  damages  and  expenses,"  and 
then  in  the  following  sections,  prescribes  the 
method  of  assessment  and  collection,  the  same 
as  pursued  in  this  case. 

Thus  the  Act  recognizes  and  enforces  a  sub- 
sisting claim  for  the  assessment  of  damages  to  be 
paid  and  benefits  to  be  collected,  because  of  the 
improvement  already  made ;  an  equitable  claim 
is  made  valid  and  binding;  one  which,  without 
the  Act,  is  unassessable  and  therefore  uncollect- 
able.  The  Act  then  declares,  when  the  Court 
has  made  its  final  decree  confirming  said  report, 
fixing  the  amount  of  assessments  in  each  case, 
the  sums  thus  ascertained  as  benefits  ''shall  be  a 
lien  on  the  property  assessed." 

There  was  here,  no  specific  lien  until  the  de- 
cree of  the  Court  confirming  the  report;  but  an 
incumbrance  is  not  necessarily  a  lien  determi- 
nate in  amount.  Mr.  Rawle,  on  Covenants  for 
Htle,  94,  says,  incumbrance  "was  not  one  of 
the  terms  of  the  law,  and  no  definition  of  it 
will  be  found  in  the  older  books.  Within  the 
present  century  an  incumbrance  has  been  de- 
fined to  be  'every  right  or  interest  in  the  land 
which  may  subsist  in  third  persons  to  the  diminu- 
tion of  the  value  of  the  land,  but  consistent 
with  the  passing  of  the  fee  by  the  conveyance.'  " 
So  an  inchoate  right  of  dower,  which  could  be- 
come consummate  only  on  the  contingency  of 
the  survivorship  of  the  wife,  has  been  held  to  be 
an  incumbrance,  where  the  covenant  was  to 
convey  free  of  all  incumbrances.  Yet  this  is  a 
mere  right,  in  a  third  person,  which  diminishes 
the  value  of  the  land.  So,  assuming  here  there 
was  no  specific  lien  on  this  lot,  as  to  amount, 
until  confirmation  of  the  assessment  by  the 
Court,  there  was  by  the  statute  an  incumbrance 
on  all  the  lots  on  the  street  by  reason  of  the  im- 
provement. The  statute  says :  "Whenever  any 
city  ....  has  by  ordinance  authorized  .... 
the  grading,  paving,  macadamizing  ....  of 
any  street  ....  and  in  pursuance  of  such  or- 
dinance ....  work  or  labor  has  been  done, 
or  is  being  done  .  .  .  and  properties  in  the 
neighborhood  of  any  such  improvement,  have 
been  or  will  be  when  completed  peculiarly 
benefited  by  the  same,  but  owing  to  the  Act  of 
Assembly  under  which  any  such  improvement 
has  been  made,  being  declared  unconstitutional 
are  invalid  ....  now  -by  this  Act  such  im- 
provements are  made  valid  and  binding  .... 
and  any  such  city  is  hereby  authorized  to  ascer- 
tain, levy,  assess  and  collect,"  etc. 

Proceedings  to  assess  and  collect  only  in- 
cluded work  completed  within  two  years  preced- 
ing the  date  i6th  May,  1891 ;  the  work  on  this 
street  was  completed  14th  August,  1889,  within 
two  years;  therefore,  a  burden  or  incumbrance 
was  imposed  upon  this  lot  for  this  improvement. 


to  be  made  a  specific  lien  in  amount,  as  soon  as 
the  proceedings  to  ascertain  the  amount  were 
completed.  There  was  clearly  a  legal  right  or 
claim  in  a  third  person,  the  city,  on  this  lot,  to- 
the  diminution  of  its  value  from  the  i6th  May, 
1 891.  With  this  incumbrance  before  her,  the 
plaintiff  made  her  contract  to  convey,  "dis- 
charged of  all  liens  and  incumbrances." 

It  is  argued  that  if  this  be  an  incumbrance 
then  the  covenant  if  broken  at  all,  was  broken 
as  soon  as  the  deed  was  executed;  if  the  right 
of  action  existed,  it  was  complete  the  moment 
the  covenant  was  made ;  but  there  could  have 
been  no  action  at  once,  because  then  it  could 
not  be  known  whether  defendant  would  be  as- 
sessed with  expenses. 

This  argument  assumes,  as  a  fact,  that  which  is 
not  proven  and  is  directly  contrary  to  the  facts 
agreed  upon,and  the  obvious  inferences  therefrom 
in  the  case  stated ;  that  is,  that  at  the  date  of  the 
conveyance  there  was  no  known  incumbrance* 
The  right  of  the  city  to  assess  the  lot  for  the  im- 
provement already  made,  and  to  thereby  di- 
minish its  value,  was  known  ;  the  exact  weight 
of  the  burden  it  might  impose  was  not  precisely 
known ;  so  far  as  concerned  the  city,  that  could 
only  be  determined  by  the  statutory  proceedings 
before  the  board  of  viewers.  But  that  when  the 
proceeding  was  had  the  event  would  be  a  lien 
for  greater  or  less  amount  on  this  lot,  was  plain 
from  its  relation  to  the  costly  improvement.  A 
mechanic  who  has  expended  his  labor  on  a 
house  has  his  right  to  a  lien  for  the  value  of  the 
labor ;  the  value,  if  there  be  no  contract  price, 
cannot  be  determined  until  the  lien  be  filed,  and 
then  perhaps  not  definitely  until  judgment  on 
scire  facias ;  but  if  the  lien  be  not  filed  until  the 
last  day  of  the  six  months,  that  fact  does  not  af- 
feet  the  right  during  the  interval  to  impose  the 
burden ;  the  incumbrance  is  there,  indefinite  as 
to  amount,  because  of  indefiniteness  of  opinion 
as  to  the  value  of  the  labor ;  but  there  b  abso- 
lute certainty  of  opinion  as  to  the  labor  having 
some  value,  for  there  stands  the  house,  the  pro- 
duct of  the  mechanic's  labor.  Here,  the  im- 
provement of  the  street  on  which  this  lot  fronted, 
had  been  completed;  the  event  demonstrated 
that  the  burden  imposed  by  the  Act  of  1891  was 
a  very  heavy  one  ;  but  whether,  at  the  date  of 
the  deed,  it  appeared  light  or  heavy,  being  on 
Boggs  avenue,  it  was  obvious  it  could  not  escape 
assessment,  therefore  there  was  upon  it  an  in- 
cumbrance. If  the  case  stated  had  embodied  as 
a  fact,  that  at  the  date  of  the  conveyance  it 
could  not  be  known  whether  this  lot  would  be 
called  upon  to  pay  any  assessment,  the  argument 
of  the  learned  counsel  would  probably  have 
been  forcible ;  but  he  agrees  that  this  work  had 
been  completed ;  that  by  a  constitutional  statute 
the  cost  of  it  had  been  imposed  upon  the  lot 
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owners;  that  this  lot's  share  of  the  cost  had 
been  judicially  ascertained  to  be  11,314.29, 
under  the  contract  for  work  in  1887.  The  in- 
evitable inference  from  these  facts  is,  that  there 
was  a  known  incumbrance  at  the  date  of  con- 
veyance although  afterwards  ;nade  certain  in 
amount.  This  gave  an  immediate  nght  of  action 
to  the  covenantee,  and  whether,  in  a  suit  on  his 
covenant,  his  damage  would  have  been  measured 
by  the  report  of  viewers,  or  would  have  been 
heavy  or  only  nominal  by  the  judgment  of  a 
jury,  it  is  not  important  here  to  inquire ;  for 
counsel  for  appellant  has  agreed  in  his  case 
tated,  that  this  judgment  shall  depend  solely  on 
whether  the  right  to  assess,  at  the  date  of  the 
deed,  was  an  incumbrance. 
The  judgment  is  affirmed. 

w.   D.   N. 


Oct  '94,  44.  October  26,  1894. 

Appeal  of  the  M.  £•  Church  of  Se- 
wickley. 

Municipal  Improvements  —  Taxation — Exemp- 
tion^Act  May  16,  iSgi,   P.  L.  78. 

The  ground  upon  which  a  church  building  is  erected  is 
not  exempt  from  municipal  assessments  for  improvements 
to  the  property.  The  more  so  where  the  corporation  has 
joined  with  the  other  property  owners  in  the  petition  un 
der  the  Act  of  May  10,  189 1,  asking  that  these  improve- 
ments be  made. 

Taxes  are  a  contribution  to  the  general  fund  for  sup- 
port of  the  government  of  the  municipality  ;  general  mu- 
<nicipal  improvements  are  benefits  to  the  various  properties 
upon  which  they  are  made. 

Northern  Liberties  v,  St  John's  Church,  13  Pa.  104, 
and  Pray  v.  Northern  Liberties,  31  Id.  69,  followed. 

Appeal  of  the  Methodist  Episcopal  Church  in 
the  Borough  of  Sewickley,  County  of  Allegheny, 
from  the  decree  of  the  Common  Pleas  No.  2,  of 
Allegheny  County,  dismissing  exceptions  filed  to 
and  confirming  the  report  of  the  board  of  viewers 
appointed  by  the  Court  in  the  matter  of  the  peti- 
tion of  the  appellant  and  other  property  owners 
for  the  paving  of  Broad  street  i;i  said  borough. 

The  facts  appearing  were  as  follows :  In  July 
of  1892  a  majority  in  interest  and  amount  of  the 
owners  of  property  abutting  on  Broad  street,  in 
the  borough  of  Sewickley,  petitioned  the  borough 
councils  for  the  paving  of  said  street  from  Beaver 
street  to  Bank  street,  whereupon  the  councils 
passed  an  ordinance  authorizing  the  same  to  be 
paved,  which  was  accordingly  done.  Among 
others  the  petition  was  signed  by  the  president 
and  secretary  of  the  board  of  trustees  of  the 
Methodist  Episcopal  Church  of  Sewickley,  which 
was  the  owner  of  two  pieces  of  property  abutting 
•on  said  street ;  one  fronting  eighty-four  feet,  on 


which  was  erected  their  parsonagCi  ^nd  an  ad- 
joining lot,  fronting  one  hundred  and  seven  feet, 
on  which  was  erected  their  church  building,  used 
exclusively  as  a  regular  place  of  stated  rcligioiK 
worship  and  from  which  no  revenue  was  derived. 
The  board  of  viewers  in  assessing  the  benefits, 
assessed  the  parsonage  lot  benefits  to  the  amoimt 
of  three  hundred  and  thirty-six  dollars,  and  the 
church  lot  with  benefits  to  the  amount  of  foar 
hundred  and  twenty-eight  dollars.  The  church 
paid  the  assessment  against  the  parsonage  proper- 
ty, but  objected  to  paying  the  assessment  against 
the  church  lot,  claiming  that  it  was  exempt  from 
such  assessment  by  the  first  section  of  the  Act  of 
May  14,  1874,  and  filed  exceptions  before  the 
board  of  viewers  to  their  said  report,  (which  were 
overruled,)  and  afterwards,  on  the  35th  day  of 
November,  1893,  renewed  the  exceptions  in 
Court.  These  exceptions  the  Court  dismissed 
and  confirmed  the  said  report  of  the  board  of 
viewers. 

The  church  took  this  appeal  and  assigned  as 
error  the  above  action  of  the  Court. 

John  R.  Harbison,  {Clarence  Burleigh  with 
him),  for  appellants. 

The  church  building  is  exempt. . 

Act  of  May  14,  1874,  P.  L.  158. 
City  of  Erie  v.  Church,  105  Pa.  281. 

Paving  assessments  are  taxes  arid  all  such  im- 
provements belong  to  the  taxing  power. 

Asylum's  Appeal,  iii  Pa.  IJ5. 
McMasters  v,  Commonwealm,  3  Watt^  292. 
Washington  Avenue,  69  Pa.  3521. 
Secly  V,  Pittsburgh,  82  Id.  360.    . 
In  re  Centre  Street,  115  Id.  253. 

Thomas  Patterson,  (  C.  E.  Cornelius  with  him), 
for  appellee. 

January  7,  1895.  Sterrett,  C.  J.  The  as- 
sessment, sustained  by  the  Court  below,  was 
made  for  the  purpose  of  paying  the  cost  of  pav- 
ing part  of  Brpad  street  on  which  appellant's 
church  property  has  a  frontage  of  107  feet,  more 
than  one-thirtieth  of  the  entire  frontage  paved. 
The  work  was  done  under  the  Act  of  May  16, 
1 89 1,  which,  upon  the  petition  of  a  majority  of 
the  property  owners,  in  interest  and  number,  on 
the  line  of  the  proposed  improvement,  empowGS 
every  municipal  corporation  to  pave  any  public 
street,  etc.,  and  provides  for  assessing  the  cost 
and  expense  thereof  on  the  property  benefited. 
Appellant  not  only  signed  the  petition  for  the 
improvement,  but  its  frontage  of  107  feet  thereon 
is  necessary  to  make  up  the  required  majority  in 
interest  and  number.  As  shown  by  the  schedule 
attached  to  the  viewers'  report,  the  aggregate 
frontage  of  the  petitioners,— exclusive  of  aj^- 
lant, — is  only  1507.66  feet,  which  is  less  than 
the  required  majority.  It  thus  appears  that  the 
question  of  paving  under  the  Act  was  virtnaDj 
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determined,  in  favor  of  the  improvement,  by  ap- 
pellant's signature  to  the  petition  therefor.  The 
street  was  accordingly  paved;  and,  as  the 
viewers  found,  the  property  fronting  thereon  was 
specially  benefited  to  the  extent  at  least  of  the 
cost  of  paving.  Having  thus  united  with  other 
property  owners  in  procuring  the  improvement 
to  be  made,  and  having  enjoyed  the  benefits  re- 
sulting therefrom,  it  comes  with  bad  grace  for 
appellant  to  object  to  paying  its  proper  share  of 
the  cost.  In  equity  and  good  conscience  it 
should  pay  it.  If  not  liable  on  broader  grounds, 
we  think  the  facts  and  circumstances  of  the  case 
justify  application  of  the  principle  of  estoppel  en- 
forced in  Bid  well  v,  Pittsburgh,  85  Pa.  412 ;  Dew- 
hurst  V.  Allegheny,  95  Id,  437,  and  kindred  cases. 

But,  aside  fron^  any  question  of  estoppel,  there 
is  no  valid  reason  for  extending  the  exemption 
from  taxation,  authorized  by  Article  IX.  of  the 
Constitution,  to  a  municipal  charge  or  asses$- 
ment  such  as  that  under  consideration.  After 
declaring  that  "all  taxes  shall  be  uniform,"  etc., 
the  first  section  provides  that  "the  general  as- 
sembly may,  by  general  laws,  exempt  from  taxa- 
tion public  property  used  for  public  purposes, 
actual  places  of  religious  worship,  places  of  burial 
not  used  or  held  for  private  or*  corporate  profit, 
and  institutions  of  purely  public  charity.**  Sec- 
tion 2  declares:  "All  laws  exempting  pro- 
perty from  taxation,  other  than  the  property 
al>ove  enumerated,  shall  be  void."  It  is  scarcely 
necessary  to  say  that  any  enlargement  of  the 
scope  of  the  constitutional  exemption,  by  legisla- 
tive enactment  or  otherwise,  should  be  treated  as 
an  absolute  nullity. 

The  constitutional  exemption  relates  to  taxes 
proper,  or  general  public  contributions,  levied 
and  collected  by  the  State  or  by  its  authorized 
municipal  agencies,  for  general  governmental 
purposes,  as  distinguished  from  peculiar  forms  of 
taxation  or  special  assessments  imposed  upon 
property,  within  limited  areas,  for  the  payment 
of  local  improvements  therein,  by  which  the 
property  assessed  is  specially  and  peculiarly  bene- 
fited and  enhanced  in  value  to  an  amount  at  least 
equal  to  the  assessment.  There  is  such  an  obvi- 
ous distinction  between  all  forms  of  general  taxa- 
tion and  this  species  of  local  or  sp>ecial  taxation 
that  we  cannot  think  the  latter  was  intended  to 
be  within  the  constitutional  exemption.  The 
distinction  is  recognized  in  several  of  our  own 
cases,  among  which  are  Northern  Liberties  v.  St. 
John's  Church,  13  Pa.  104;  Pray  v.  Northern 
Liberties,  31  Id.  69.  In  the  former  it  was  held 
that  an  assessment  for  pitching,  curbing  and  pav- 
ing a  street  was  not  a  tax  within  the  meaning  of 
the  Act  of  April  16,  1838,  exempting  churches 
and  burial  grounds  from  taxes.  In  none  of  the 
cases,  however,  which  we  have  had  occasion  to 
examine,  are  the  distinction  and  its  legitimate 


result  soi  clearly  and  forcibly  pointed  out  as  they 
are  in  Illinois  Central  Railroad  Co.  v.  Decatur, 
147  U.  S.  190,  197,  wherein  it  is  held  that  an 
exemption  from  taxation  is  to  be  taken  as  an  ex- 
emption from  the  burden  of  ordinary  taxes,  and 
does  not  relieve  from  the  obligation  to  pay  spe- 
cial assessments  imposed  to  pay  for  local  im- 
provements and  charged  upon  contiguous  prop- 
erty upon  the  theory  that  it  is  benefited  thereby. 

"Taxes  proper,  or  general  taxes,"  says  Mr. 
Justice  Brewer,  "proceed  upon  the  theory  that 
the  existence  of  government  is  a  necessity ;  that 
it  cannot  continue  without  means  to  pay  it's  ex- 
penses ;  that  for  those  means  it  has  the  right  to 
compel  all  citizens  and  property  within  its  limits 
to  contribute ;  and  that  for  such  contribution*  it 
renders  no  return  of  special  benefit  to  any  prop- 
erty, but  only  secures  to  the  citizen  that  general 
benefit  which  results  from  protection  to  his  per- 
son and  property,  and  the  promotion  of  those 
various  schemes  which  have  for  their  object  the 
Welfare  of  all 

"On  the  other  hand,  special  assessments  or 
special  taxes  proceed  upon  the  theory  that  when 
a  local  improvement  enhances  the  value  of  neigh- 
boring property,  that  property  should  pay  for  the 
improvement." 

After  citing  several  authorities  in  support  of 
these  propositions,  among  which  is  Cooley  on 
Taxation,  416,  c.  20,  he  further  says: 

"These  distinctions  have  been  recognized  and 
stated  by  the  Courts  of  almost  every  State  in  the 
Union,  and  a  collectioji  of  the  cases  may  be 
found  in  any  of  the  leading  text-books  on  taxa- 
tion. Founded  on  this  distinction,  is  a  rule  of 
very  general  acceptance, — that  an  exemption 
from  taxation  is  to  be  taken  as  an  exemption 
simply  from  the  burden  of  ordinary  taxes,  taxes 
proper,  and  does  not  relieve  from  the  obligation 
to  pay  special  assessments." 

The  rule  thus  formulated  not  only  rests  upon 
an  undoubtedly  sound  principle,  but  it  is  abund- 
antly sustained  by  ian  almost  unbroken  line  of 
authorities  in  nearly  all  of  our  sister  States,  sev- 
eral of  which  authorities  are  cited  and  com- 
mented on  in  the  opinion  referred  to.  We  are, 
therefore,  of  opinion  that  special  municipal  as- 
sessments, such  as  that  in  question,  are  not  within 
the  constitutional  exemption  above  quoted. 
While  these  assessments,  resting  for  their  final 
reason  upon  special  local  benefits,  are  referable 
to  the  taxing  power,  and  therefore  not  im- 
properly recognized  as  a  species  of  taxation,  they 
are  not  general  burdens,  or  taxes  proper,  within 
the  true  intent  and  meaning  of  the  law  exempt- 
ing property  from  taxation  ;  and,  in  so  far  as  any 
of  our  cases  may  be  in  conflict  with  this  conclu- 
sion, they  must  be  considered  overruled. 

Decree  affirmed  and  appeal  dismissed  with 
costs  to  be  paid  by  appellant.  w.  d.  n. 
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Oct.  '94,  301.  October  17,  1894. 

Commonwealth    ex    rel.   Braughler   v. 
Weir. 

Constitution — Repeal  of  statutes — Act  March 
72,  1869,  ^'  ^'  344— ^ct  May  23, 1893,  F. 
Z.  J13 — Burgess — Quo  warranto. 

The  Legislature  may  abolish  any  office  which  exists  by 
legislative  authority  only,  without  regard  to  the  term  of  an 
incumbent  when  the  abolishing  Act  is  passed. 

The  relator  claimed  the  office  of  burgess  of  a  borough 
under  the  provisions  of  the  General  Law  of  May  23,  1893, 
section  i.  Respondent  set  up  the  Special  Law  of  March 
12,  1869,  providing  for  the  election  for  this  particular 
office  in  the  borough  in  question,  and  alleging  his  election 
to  the  office  and  his  having  served  only  part  of  the  term 
to  which  under  the  Act  in  Question  he  was  elected : 

Held,  that  the  Act  of  May  23,  1893,  repealed  the 
Special  Law  of  March  12,  1869,  so  far  as  concerned  the 
election  and  office  of  burgess,  and  as  there  was  no  provi- 
sion in  the  Act  of  1893  exempting  from  its  operation 
terms  of  officers  unexpired  before  its  passage,  that  such 
were  terminated  thereby. 

Quinn  v,  Cumberland  Co.,  162  Pa.,  55  s.  c,  34 
Ws£KLY  Notes,  431 ;  Commonwealth  v.  McCombs,  56 
Id.  436,  followed. 

This  was  an  appeal  by  A.  C.  Braughler  from 
the  judgment  of  the  Common  Pleas  of  Indiana 
County,  denying  a  suggestion  for  a  quo  war- 
ranto at  the  relation  of  appellant  directed  to 
John  Weir,  to  show  by  what  warrant  he  exer- 
cised the  office  of  burgess  of  the  Borough  of  In- 
diana, in  the  County  of  Indiana. 

The  petition  set  forth  the  incorporation  of  the 
Borough  of  Indiana,  and  that  on  the  23d  day  of 
May,  1893,  Hon.  Robert  E.  Pattison,  Governor 
of  the  Commonwealth,  approved  an  Act  of  the 
General  Assembly  thereof,  entitled  "An  Act  to 
authorize  the  election  of  a  chief  burgess  for 
three  years  in  the  several  boroughs  of  this  Com- 
monwealth, who  shall  not  be  eligible  to  the  office 
for  the  next  succeeding  term,  and  providing  that 
such  officer  shall  not  be  a  member  of  the  town 
council,  giving  him  the  power  to  veto  ordinances, 
providing  for  the  election  of  a  presiding  officer 
of  councils,  and  abolishing  the  office  of  assistant 
burgess." 

That  section  i  of  said  Act  was  as  follows : 
"Be  it  enacted,  etc.,  that  the  qualified  voters  of 
every  borough  in  the  Commonwealth  of  Penn- 
sylvania shall  on  the  third  Tuesday  of  February, 
Anno  Domini  one  thousand  eight  hundred  and 
ninety- four,  and  triennially  thereafter,  vote  for 
and  elect  a  properly  qualified  person  for  chief 
burgess  in  each  of  said  boroughs  who  shall  serve 
for  the  term  of  three  years,  and  shall  not  be 
eligible  to  the  office  for  the  next  succeeding 
term." 

That  section  4  of  said  Act  was  as  follows : 
"That  from  and  after  the  passage  of  this  Act  the 


office  of  assistant  burgess  in  all  of  the  boroughs 
of  this  Commonwealth  shall  be  and  the  same  s 
hereby  abolished." 

That  section  5  of  said  Act  was  as  follows: 
**A11  Acts  or  parts  of  Acts  inconsistent  herewidi 
are  hereby  repealed." 

That  under  the  provisions  of  said  Act  at  an 
election  held  February  20,  1894,  the  relator  re- 
ceived the  majority  of  votes  cast  for  burgess  of 
said  borough,  received  a  certificate  of  election, 
and  took  the  oath  of  office. 

And  that  one  John  Weir  refused  to  vacate  the 
office  of  burgess  and  continued  to  occupy  and 
enjoy  the  same. 

The  answer  set  forth  that  under  the  provisions 
of  the  Act  of  March  12,  1869,  P.  L.  344, 
"Regulating  the  election  of  burgess  and  town 
council  of  the  boroughs  of  Indiana  and  Broob 
ville  and  fixing  their  term  of  office,"  John 
Weir  was  elected  on  the  third  Tuesday  of  Feb- 
ruary, 1892,  to  the  office  in  question  for  a  term 
of  three  years,  and  that  the  said  term  had  not 
yet  expired. 

The  Court  denied  the  quo  warranto  and  the 
relator  appealed. 

/.  A.  C.  Ruffner^  for  appellant. 

This  case  raises  three  questions  : — 

First,  The  right  of  a  person  claiming  a 
borough  office  to  have  a  writ  of  quo  warranto  on 
showing  a />ri>na /a^iV  case,  without  the  aid*of 
the  attorney  general. 

Second,  Has  the  Legislature  the  power  to  re- 
duce the  term  of  an  officer  whose  office  and 
term  of  office  exist  only  by  virtue  of  legislative 
enactment? 

Third,  Did  the  Act  of  Assembly  approved 
May  23,  1893,  P.  L.  113,  a  general  law,  repeal 
the  Act  approved  March  12,  1869,  P.  L.  344,  a 
special  law  applicable  to  the  boroughs  of  Brook- 
ville  and  Indiana  ? 

Sec.  5,  Act  May  23,  1893,  repeals  all  laws  or 
portions  of  laws  inconsistent  with  this  Act. 

The  provisions  of  the  two  Acts  are  in  several 
instances  in  direct  conflict,  and  the  repeal  must 
have  been  intended. 

Quinn  v,  Camberland  G>.,  162  Pa.  55. 
Newbold  v,  Pennock,  154  Id.  591. 

The  Legislature  has  power  to  reduce  the  term 
of  an  office  which  exists  under  legislative  enact- 
ment only. 

Commonwealth  v,  McCombs,  56  Pa.  436. 
Donatmgh  v.  Roberts,  1 1  Weekly  Notss,  186. 

A  claimant  to  a  municipal  office  can  institute 
quo  warranto  without  the  attorney-general  on 
showing  a  prima  facie  case. 

Com.  V.  Swank,  79  Pa.  154. 
Murphy  v.  Farmers*  Bank,  20  Id.  415. 
Com.  V,  Jones,  1 2  Id.  365. 
Com  V.  BurreU,  7  Id.  34. 
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John  P,  Biair,  for  appellee,  submitted  his 
paper  book  without  oral  argument. 

January  7,  1895.  Green,  J.  We  think  this 
case  is  controlled  by  our  decision  in  the  case  of 
Quinn  v.  Cumberland  County,  162  Pa.  55  (Adv. 
Rep.).  The  considerations  which  ruled  that 
case  so  far  as  the  question  here  involved  is  con 
cerned,  are  entirely  applicable  to  this.  We 
there  held  that  the  Act  of  nth  May,  1893,  P. 
L.  44,  which  was  a  general  law  applicable  to  all 
the  boroughs  of  the  Commonwealth,  enabling 
borough  councils  to  establish  boards  of  health, 
repealed  the  special  law  of  28th  January,  1873, 
applicable  only  to  the  Borough  of  Carlisle,  mak- 
ing provision  for  the  same  subject.  Our  deci- 
sion was  based  both  upon  the  necessary  inconsist- 
ency of  the  two  Acts,  so  great  that  they  could 
not  stand  together,  and  the  special  repealing 
clause  of  the  later  Act.  In  this  case  the  repeal- 
ing words  are  -almost  precisely  the  same  as  in 
Quinn  v,  Cumberland  County,  to  wit,  **All  Acts 
or  parts  of  Acts  inconsistent  herewith  are  hereby 
repealed."  These  are  words  of  express  repeal 
of  all  previous  inconsistent  legislation. 

The  Act  of  23d  May,  1893,  P.  L.  113,  was 
passed,  as  expressed  in  its  title,  *  *To  authorize  the 
election  of  a  chief  burgess  for  three  years  in  the 
several  boroughs  of  this  Commonwealth,*'  and 
the  •first  section  positively  directs  that  **The 
qualified  voters  of  every  borough  in  the  Com- 
monwealth of  Pennsylvania'*  shall,  etc.  Of 
course  this  enactment  expressly  embraces  every 
borough  in  the  Commonwealth,  and  therefore 
includes  the  borough  of  Indiana.  Recurring 
now  to  the  Special  Act  of  1869,  P.  L.  344, 
"Regulating  the  election  of  burgess  and  town 
council  of  the  boroughs  of  Indiana  and  Brook- 
ville,**  we  find  several  material  points  of  differ- 
ence between  it  and  the  Act  of  1893. 

By  the  first  section  of  the  Act  of  1869,  it  is 
provided  that  in  case  of  a  vacancy  in  the  office 
of  burgess  by  death,  resignation  or  otherwise, 
the  council  shall  elect  one  of  their  own  number 
to  discharge  the  duties  thereof  until  the  next  an- 
nual borough  election,  when  a  burgess  shall  be 
elected  for  a  full  term.  But  section  2  of  the  Act 
of  1893  provides  that  the  * 'Burgess  shall  not  hold 
any  other  borough  office  or  appointment  during 
the  term  for  which  he  is  elected,  nor  be  a  member 
of  nor  preside  at  the  meetings  of  the  town  coun- 
cil of  said  borough."  Under  the  Act  of  1869 
the  person  elected  by  council  to  discharge  the 
duties  of  burgess  during  a  vacancy,  would  have 
to  be  a  member  of  council,  and  he  would  thus 
exercise  the  functions  of  burgess  and  member  of 
council  at  the  same  time,  which  is  positively  pro- 
hibited by  the  Act  of  1893.  If  he  should  veto 
any  act  of  council  he  would  have  the  power  to 
vote  on  the  measure  under  the  Act  of  1869,  and 


also  to  veto  the  same  measure  under  the  Act  of 
1893,  two  functions  entirely  inconsistent  with 
each  other. 

Under  the  Act  of  1869  there  is  no  power  to 
veto  any  ordinance  or  resolution  passed  by  coun- 
cil, but  under  the  third  section  of  the  Act  of 
1893  a  full  power  to  veto  all  such  ordinances 
and  resolutions  is  conferred  upon  the  burgesi, 
with  an  added  provision  requiring  a  vote  of  two- 
thirds  of  all  the  members  elected  to  pass  the 
measure  over  the  veto.  This  section  of  the  Act 
of  1893  is  not  only  inconsistent  with  the  Act  of 
1869,  but  in  positive  hostility  to  it,  inasmuch  as 
under  the  latter  Act  a  vote  of  a  majority  of  the 
members  was  always  sufficient  to  pass  any  ordin- 
ance or  resolution,  whereas  under  the  Act  of 
1893  in  any  case  of  a  veto  such  a  majority  would 
not  be  sufficient. 

By  the  first  section  of  the  Act  of  1893,  the 
chief  burgess  is  made  ineligible  to  hold  the  office 
for  the  next  succeeding  term,  whereas  by  the 
Act  of  1869,  as  there  is  no  such  provision  con- 
tained in  it,  he  would  be  eligible. 

In  this  particular  case  it  happens  there  is  a 
conflict  between  the  two  Acts  as  to  the  time  of 
holding  the  election.  The  respondent  was 
elected  burgess  at  the  spring  election  of  1892, 
and  his  term  of  office  would  not  expire  until  the 
first  Monday  of  March,  1895,  and  the  next  regu- 
lar election  would  not  occur  until  the  borough 
election  of  1895.  But  under  the  Act  of  1893 
the  election  for  burgess  must  be  held  in  "every 
borough  of  the  Commonwealth,"  on  the  third 
Tuesday  of  February,  1894,  and  triennially 
thereafter,  and  as  there  is  no  provision  in  the  Act 
of  1893,  excepting  from  the  operation  of  the 
Act  cases  in  which  existing  terms  of  office  do 
not  expire  until  after  the  time  fixed  for  the  first 
election,  a  necessary  hostility  results.  The  Act 
of  1893  relates  only  to  the  office  of  burgess  and 
assistant  burgess,  and  therefore  it  is  not  incon- 
sistent with  the  other  provisions  of  the  Act  of 
1869.  But  in  the  matter  of  the  election,  the 
eligibility,  and,  to  some  extent,  the  rights  and 
powers  of  the  burgess,  there  is  a  hostility  which 
cannot  be  reconciled,  and  in  these  particulars  the 
two  Acts  cannot  be  executed  together.  We  feel 
therefore  obliged  to  hold  that  the  relator  is  en- 
titled to  the  office  during  the  term  for  which  he 
was  elected,  commencing  the  first  Monday  of 
March,  1894. 

As  this  decision  will  deprive  the  respondent  of 
a  portion  of  the  term  of  his  office,  some  ques- 
tion arises  as  to  the  power  of  the  Legislature  to 
enact  a  law  having  such  an  effect.  But  this  is 
fully  met  by  the  decision  of  this  Court  in  the 
case  of  Commonwealth  v,  McCombs,  56  Pa. 
436.  We  there  held  that  as  to  offices  which  are 
legislative  only  and  not  constitutional,  the  power 
which  created  them  may  abolish  or  change  them 
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at  pleasure  without  impinging  upon  any  consti- 
tutional right  of  the  possessor  of  the  office,  and 
without  violating  any  duty  of  the  legislative 
body. 

In  that  case  the  office  of  assistant  district  at- 
torney for  the  County  of  Allegheny  was  under 
consideration.  An  Act  was  passed  in  1867 
creating  the  office  of  assistant  district  attorney 
for  Allegheny  County,  transferring  some  of  the 
duties  of  the  district  attorney  to  the  assistant, 
and  providing  that  the  fees  of  the  latter  should 
be  taxed  and  allowed  out  of  the  fees  allowed  to 
the  district  attorney. 

The  question  was  how  far  the  rights  of  the 
district  attorney  could  be  affected  by  such  a  law. 
Mr.  Justice  Strong,  delivering  the  opinion, 
said,  **The  office  of  district  attorney  is  not  one 
of  those  offices  which  are  usually  denominated 
constitutional.  Unlike  that  of  sheriff  or  coroner, 
it  is  rtot  mentioned  in  the  Constitution,  and  no 
provision  is  made  therein  for  the  election  or  ap- 
pointment of  such  an  officer Not  having 

been  mentioiied  by  the  Constitution  the  Legis- 
lature was  left  with  unrestricted  power  to  pre- 
scribe what  the  duties  of  the  office  should  be, 
what  the  length  of  its  tenure,  what  its  emolu- 
ments and  how  it  should  be  filled.  Having  the 
power  to  create  they  have  also  the  power  to 
regulate,  and  even  destroy.  Undoubtedly  the 
Legislature  may  at  any  moment  repeal  the  Act 
of  1850,  and  abolish  the  office.  They  may  pro- 
vide a  substitute  for  it It  was  never  in- 
tended to  put  offices  created  by  the  Legislature 
beyond  the  control  and  regulation  of  the  creat- 
ing power.  It  was  not  intended  to  ordain  that 
an  office  for  a  term  of  years  once  made  should 
not  be  modified,  or  abolished,  while  the  term 
remained  unexpired.'* 

This  seems  to  dispose  of  the  question,  as  this 
office  is  legislative  and  not  constitutional. 

The  judgment  of  the  Court  below  is  reversed, 
and  it  is  ordered  and  adjudged  that  the  said  John 
Weir  be  ousted  and  altogether  excluded  from  the 
office  of  burgess  of  the  Borough  of  Indiana, 
and  that  the  relator,  A.  C.  Braughler,  is  entitled 
to  the  said  office  and  to  be  admitted  thereto, 
and  to  the  exercise  of  the  powers  and  functions 
thereof,  and  that  the  said  John  Weir  do  pay  all 
the  costs  of  this  proceeding.  w.  d.  n. 


Oct.,  *94,  197  October  31,  1894. 

Lynch  v.  Versailles  Fuel  Gas  Co. 

Zeasf — Forfeiture — Estoppel^Time  as  essence 
of  contract — Equity — Relief. 

Where  time  is  not  stipulated  as  essential  and  a  forfeit- 
ure for  non-payment  of  money,  or  non- performance  of 


other  matter,  which  admits  of  accurate  and  full  compea- 
sation,  is  provided  as  a  penalty  whose  object  is  to  enfoite 
performance  of  another  and  principal  obligatbn,  equity 
will  relieve  against  its  enforcement,  and  will  not  pennt 
it  to  be  used  for  a  different  and  inequitable  purpose. 

Where  in  a  lease  for  the  development  of  oil  terriloiy 
a  fixed  rent  is  provided  for  delay  in  potting  down  wdls, 
and  no  date  is  expressed  for  the  payment  of  rent,  but  it  is 
left  to  fall  due  by  operation  of  law  at  the  close  of  ead 
year,  time  is  not  of  the  essence  of  the  contract  to  pay  rent 
to  the  extent  of  ousting  equitable  relief  in  case  payment 
be  not  made  on  the  last  day  of  the  year. 

A  lessor  who  intends  to  enforce  a  forfeiture,  in  cas^ 
rent  is  not  paid  punctually,  is  bound  to  ascertain  oo  tlie 
very  day  it  is  due  whether  it  has  been  paid  or  not  aad 
give  prompt  notice  of  forfeiture.  WhiJe  a  delay  of  six 
or  seven  days  in  giving  such  notice  will  not  ordlnarilj 
raise  an  estoppel  against  the  right  to  enforce  forfeitare, 
yet  where  in  that  time,  the  lessee  expends  money  on  the 
leased  premises  with  the  knowledge  of  the  lessor,  the 
latter  will  be  restrained  from  exercising  the  right  of  for* 
feiture  and,  if  he  bring  ejeciment  to  enforce  it,  the  jwy 
should  be  instructed  to  find  for  the  defendant. 

Appeal  of  the  Versailles  Fuel  Gas  Company, 
defendant,  from  the  judgment  of  the  Common 
Pleas  No.  3,  of  Allegheny  County,  in  an  action 
of  ejectment  brought  by  Abram  L.  Lynch. 

On  the  trial  of  this  cause,  before  McClung, 
J.,  the  following  facts  appeared  : 

John  Lynch  on  August  21,  1892,  leased  to 
one  Vandergrift,  **for  the  purpose  and  with  the 
exclusive  right  of  drilling  and  operating  for  pet- 
roleum and  gas„"  a  tract  of  land  in  Versailles 
Township,  Allegheny  Co.,  Pa.,  containing  one 
hundred  and  sixty  acres,  **for  and  during  die 
term  of  fifteen  years  from  the  date  thereof,  and 
as  much  longer  as  oil  or  gas  is  produced  or 
found  in  paying  quantities." 

The  lease  provided  that  if  oil  was  foimd, 
Lynch  was  to  get  one-eighth ;  "and  should  gas 
be  found  in  sufficient  quantities  to  justify  the 
party  of  the  second  part  in  marketing  the  same, 
the  consideration  in  full  to  the  party  of  the  first 
part,  instead  of  the  one-eighth  petroleum  roy- 
alty, shall  be  three  hundred  dollars  per  annum 
for  the  gas  from  each  well  so  long  as  it  shall  be 
sold  therefrom.*'  And  further,  **that  the  party 
of  the  second  part  shall  complete  a  well  on  the 
above  described  premises  within  one  year  from 
the  date  hereof,  and  in  case  of  failure  to  com- 
plete such  well  within  such  time,  the  party  of  the 
second  part  agrees  to  pay  to  the  party  of  the  first 
part,  for  such  delay,  a  yearly  rental  of  one  dol- 
lar per  acre  on  the  premises  herein  leased,  from 
the  time  of  completing  such  well  as  above  spcd- 
fied,  until  such  well  shall  be  completed,  the  said 
yearly  rental,  amounting  to  one  hundred  and 
sixty  dollars,  shall  be  deposited  to  the  credit  of 
the  party  of  the  first  part  in  the  Peoples'  Bank, 
McKeesport,  or  be  paid  direct  to  said  first  party. 
And  a  failure  to  complete  such  well,  or  to  make 
such  deposit  or  payment  as  above  mentioned, 
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shall  render  this  lease  null  and  void,  and  to  re- 
main without  effect  between  the  parties  here- 
to.'^ 

This  lease  was  by  sundry  assignments  vested 
in  the  Versailles  Fuel  Gas  Company.  John 
Lynch  died  November  6,  1 891,  by  will  devising 
this  land  to  his  son,  Abram  L.  Lynch. 

July  2,  1892,  the  Versailles  Fuel  Gas  Com- 
pany began  to  drill  a  well.  Not  having  com- 
pleted a  well  within  one  year  from  the  date  of 
the  lease,  they  had  paid  each  year  the  annual 
rental  of  one  hundred  and  sixty  dollars.  The 
rent  for  the  year  would  have  fallen  due  August 
20,  1892.  This  was  Saturday.  On  Monday, 
the  2  2d  of  August,  Abram  L.  Lynch  went  to  the 
Peoples'  Bank  of  McKeesport  and  asked  if  the 
rent  had  been  deposited  for  the  ''Lynch  folks.'* 
Being  answered  negatively  he  went  home  to  his 
farm  where  the  well  was  being  drilled.  He  did 
nothing  until  Friday  the  26th,  although  the  drill- 
ing was  going  on  every  day,  when  he  notified 
the  contractor  at  the  well  to  move  off.  J.  R. 
Gemmill,  the  secretary  of  the  company,  who 
had  charge  of  such  matters,  had  been  away,  but 
returning,  was  informed  by  the  contractor  of 
this  notice.  He  hunted  up  Lynch,  and  finding 
him  on  the  street  at  McKeesport  offered  to  pay 
the  rent.  This  was  after  banking  hours,  but 
Gemmill  offered  to  go  and  borrow  the  money. 
Lynch  refused  to  accept  the  rent.  Gemmill 
said  he  would  be  out  next  morning  to  pay  and 
did  go,  but  Lynch  had  not  stayed  at  home.  On 
August  27,  written  notice  of  Lynch's  election 
to  declare  the  forfeiture  was  sent  to  the  com- 
pany. This  well  was  completed  August  31,  ac- 
cording to  Lynch's  testimony ;  perhaps  really  a 
few  days  later.  The  well  cost  about  ^5,000, 
and  being  put  down  by  the  foot,  each  day's 
work  cost  the  company  about  ^75  from  August 
20,  until  Lynch  declared  the  forfeiture.  The 
company  struck  gas  in  paying  quantities,  and  a 
number  of  times  have  desired  to  pay  to  Lynch 
the  rental  due  under  the  agreement. 

The  testimony  showed  that  in  1889  and  1891, 
the  rent  was  not  paid  to  John  Lynch  until  Aug- 
ust 22d.  The  rent  of  1892  was  the  first  which 
fell  due  after  John  Lynch  died.  No  demand 
had  been  made  for  the  rent  from  the  company, 
the  only  demand  being  at  the  bank. 

The  defendant  presented  the  following  points: 

First.  That  under  the  terms  of  the  lease  it 
was  the  duty  of  the  lessor  to  make  demand  for 
the  payment  of  the  rent  upon  the  last  day  of  the 
year  at  the  bank,  and  upon  the  premises,  other- 
wise he  could  not  take  advantage  of  the  forfeit- 
ure clause,  and  could  not  re-enter  for  non-pay- 
ment of  rent. 

Second,  That  the  testimony  being  uncontra- 
dicted that  payment  of  rent  was  made  usually 
after  the  last  day  of  the  year  upon  which  it  was 


due,  the  landlord  could  not  re-enter  or  take  ad- 
vantage of  the  forfeiture  clause  without  notice 
that  he  would  require  a  strict  compliance  with 
the  terms  in  relation  to  the  payment  of  rent. 

Third,  The  lessor  having  stood  by  and  per- 
mitted work  to  be  done  upon  the  well,  involving 
the  expenditure  of  quite  an  amount  of  money, 
from  the  last  day  of  the  year  until  the  27th  of 
August,  when  notice  of  his  election  to  claim  for- 
feiture was  given,  waived  his  right  of  forfeiture, 
and  the  verdict  must  be  for  the  defendant. 

Fourth,  That  under  all  the  evidence  in  the 
case  the  verdict  must  be  for  the  defendant. 

All  of  these  points  were  refused.  (First, 
second,  third  and  fourth  assignments  of  error.) 

In  his  general  charge  the  learned  Judge  said, 
inter  alia^  "The  plaintiff  had  the  right  to  for- 
feit the  lease  when  the  money  was  not  paid.  He 
had  a  right  to  forfeit  it  at  the  time,  and  time  was  of 
the  essence  of  this  contract,  as  it  is  expressed, 
but  he  was  bound  to  act  in  good  faith  and  not 
encourage  the  defendant  company  to  incur  fur- 
ther expense.  If  he  did  this ;  if  he  allowed  the 
company  to  incur  such  expense,  he  would  be 
estopped  to  insist  on  the  forfeiture,  and  would 
be  held  to  have  waived  his  right.  [Did  he  estop 
himself?  As  has  been  said,  he  learned  of  the 
failure  to  pay  on  the  2  2d  of  August,  1892.  It 
does  not  matter  particularly  in  this  case  whether 
it  was  payable  on  Saturday  before  or  not,  it  does 
not  appear  that  he  learned  of  it.  One  mode  of 
payment  was  by  depositing  it  in  the  bank  at  Mc- 
Keesport, and  that  would  have  been  a  payment 
even  if  he  had  delayed  taking  it  out  for  a  great 
length  of  time.  The  fact  is  he  learned  of  the 
failure  to  pay,  and  his  right  of  forfeiture,  on  the 
22d  of  August,  1892.  He  exercised  this  right, 
and  gave  this  notice  on  the  26th;  the  22d  was  on 
Monday  and  the  26th  would  be  on  Friday.  The 
question  is,  did  he,  by  so  acting  estop  himself 
from  insisting  upon  this  forfeiture  by  encourage- 
ment of  the  defendant  company  to  incur  further 
expense  upon  this  land.  You  have  nothing  to 
do  with  the  amount  of  expense  that  was  incurred, 
before  or  since ;  I  mean  the  amount  of  expense  so 
incurred  in  putting  down  that  well.  If  the  com- 
pany incurred  it  since  that  notice,  they  did  it  at 
their  own  risk.  If  they  incurred  it  before  you 
have  nothing  to  do  with  that,  and  if  they  chose 
to  allow  him  the  chance  to  forfeit  the  lease,  they 
took  that  risk.  The  only  thing  with  which  you 
have  to  do  is  that  amount  of  expense  incurred 
between  the  time  that  the  plaintiff.  Lynch, 
learned  of  his  right  to  forfeit,  that  is  the  2 2d, 
and  the  time  at  which  he  actually  did  elect  to 
forfeit]  (Fifth  assignment  of  error.)  Under 
ordinary  circumstances  a  delay  of  four  or  five 
days,  where  the  defendants  were  not  doing  any- 
thing particular  upon  the  premises,  would,  of 
course,  not  be  a  waiver  of  the  forfeiture.    But 
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under  the  peculiar  circumstances  of  this  case,  it 
seems  to  me  that  the  question  should  be  left  to 
you,  whether  the  plaintiff  did,  by  such  delay,  and 
with  the  knowledge  that  he  had  encouraged 
these  people  to  act  on  the  supposition  that  the 
forfeiture  would  not  be  insisted  upon,  allow  the 
defendants  to  incur  further  expense.  If  he  did, 
he  waived  his  right.  If  he  did  not  do  that,  if  he 
acted  in  good  faith,  if  he  gave  them  notice  as 
soon  as  he  could  reasonably  be  expected  to,  after 
having  become  settled  in  his  conviction  of  his 
dght  to  do  it,  then  he  would  have  the  right  to 
forfeit,  and  they  could  not  complain.'* 

Verdict  for  plaintiff  and  judgment  thereon. 

The  defendant  took  this  writ  and  filed  the  as- 
signments of  error  above  indicated. 

Edwin  W,  Smith,  (with  him  P.  C,  Knox  and 
James  H.  Reed),  for  appellant. 

Under  the  circumstances  of  this  case  there 
could  be  no  re-entry  or  forfeiture  without  a  de- 
mand for  the  rent  \  and  as  the  bank  was  the  les- 
sor's agent  to  receive  the  rent,  demand  could  not 
be  upon  it,  but  would  have  to  be  upon  the  prem- 
ises or  from  the  company's  officers.  Prompt 
payment  had  not  been  insisted  upon  by  the  ori- 
ginal lessor,  the  plaintifTs  father,  therefore,  the 
plaintiff  could  not  enforce  a  forfeiture  without 
previous  notice  of  his  intent  to  insist  on  strict 
performance. 

Cogley  V,  Browne,  ii  Weekly  Notes,  224. 
Wanamaker  v,  McCaully,  1 1  Id.  450. 
Duffield  V,  Hue,  129  Pa.  109. 

The  plaintiff  was  estopped  from  declaring  a 
forfeiture,  because  he  had  permitted  the  defend- 
ant  to  proceed  with  its  improvements  at  consid- 
erable cost,  after  the  falling  due  of  the  rent.  The 
rent  was  due  August  20,  1892,  notice  of  inten- 
tion to  claim  forfeiture  was  not  given  until  the 
26th,  and  in  the  interim,  the  defendant  was 
-drilling  with  the  knowledge  of  the  plaintiff. 
Riddle  v,  Mellon,  147  Pa.  34. 

Relief  will  be  given  against  the  forfeiture  in 
this  case  in  accordance  with  equity. 

Peebles  v.  Reading,  8  S.  &  R.  484. 

Title  &  Trust  Co.  v,  Shallcross,  147  Pa.  494. 

Remington  v,  Irwin,  14  Id.  143. 

Sylvester  v.  Bom,  132  Id.  467. 

Grigg  V,  Landis,  6  C.  E.  Gr.  501. 

Hagar  v.  Buck,  44  Vt.  291. 

2  Story  Eq.,  \\  1314-1323- 

Hipwell  V,  Knight,  I  Y.  &C0I.  (Ex.)  418. 

Ewins  V,  Gordon,  49  N.  H.  444. 

Wells  V,  Smith,  7  Paige,  22. 

John  D,  Shafer,  {T.  C.Jones  with  him),  for 
appellee. 

January  7,  1895.  Mitchell,  J.  There  is  a 
wide  distinction  even  in  equity  between  forfeh- 
xu-es  for  failure  of  punctual  payment  of  money 
where  time  is  and  where  it  is  not  of  the  essence 


of  the  contract.  If  parties  choose  to  stipulate 
for  matters  as  essential,  it  is  not  for  Courts  to 
say  they  are  not  so,  but  in  the  absence  of  a  clear 
agreement  for  materiality  Courts  will  look  into 
the  nature  of  the  transaction,  and  be  governed 
by  the  real  bearing  of  the  facts  upon  the  inten- 
tions and  rights  of  the  parties.  Hence  it  is  a 
settled  general  rule  that  where  time  is  not  stipu- 
lated as  essential  and  a  forfeiture  for  non-pay- 
ment of  money,  or  other  matter  that  admits  of 
accurate  and  full  compensation,  is  provided  as  a 
mere  penalty  whose  object  is  to  enforce  perform- 
ance of  another  and  principal  obligadon,  equity 
will  relieve  against  it,  and  will  not  permit  it  to 
be  used  for  a  different  and  inequitable  purpose. 
Story  Equity  Jur.  Sect.  13 16.  In  the  present 
case  time  is  not  of  the  essence,  for  although  the 
nature  of  oil  and  gas  territory  and  of  contracts 
affecting  them,  is  such  that  in  general  time  is 
essential,  yet  in  the  lease  in  question  there  is  a 
stipulated  rent  payable  for  delay  in  putting  down 
a  well,  and  no  date  is  expressed  for  the  payment 
of  such  rent,  it  being  left  to  fall  due  by  opera- 
tion of  law  at  the  close  of  each  year.  The  main 
purpose  of  the  lease  was  to  have  the  land  tested 
and  developed,  and  to  secure  for  the  lessor  the 
profits  of  such  development.  It  was  his  interest 
therefore  to  have  a  producing  gas  well,  for  it 
would  immediately  nearly  double  his  rental. 
The  appellant  paid  the  rent  for  several  years, 
postponing  the  effort  to  get  gas,  for  reasons  not 
appearing  but  of  which  no  complaint  was  made, 
until  July,  1892.  It  then  began  drilling,  and 
prosecuted  the  work  in  good  faith,  at  a  large  ex- 
pense, until  it  produced  gas  in  paying  quantity 
about  the  end  of  August.  This  as  already  said 
was  in  plaintiff's  interest.  He  lived  on  the 
premises  and  saw  the  daily  progress  of  the  work. 
On  August  20,  when  the  well  was  near  comple- 
tion, a  year's  rent  fell  due,  and  payment  was 
overlooked  by  the  lessee.  On  August  26  plain- 
tiff told  the  contractor  to  take  away  his.  machin- 
ery, and  on  the  next  day  gave  formal  notice  of 
his  election  to  enforce  a  forfeiture.  Under  the 
circumstances  he  could  not  equitably  do  so  with- 
out notice.  There  was  some  evidence  that  in 
previous  years  the  rent  had  not  been  paid  or  d^ 
manded  on  the  precise  day,  but  it  was  not  strong 
enough  to  establish  a  usage  between  the  parties, 
and  therefore  a  ground  of  relief,  though  it  adds 
something  to  the  equity  of  appellant's  case.  But 
if  plaintiff  intended  to  insist  on  punctuality  of 
payment  he  was  bound  to  ascertain  on  the  very 
day,  whether  the  rent  had  been  paid  or  not,  and 
to  give  notice  promptly.  A  delay  of  six  or  seven 
days,  it  is  true,  would  not  ordinarily  be  conclu- 
sive and  perhaps  not  even  material,  but  in  this 
case  the  appellant  was  in  that  interval  expending 
on  its  well,  in  good  faith,  and  relying  on  its 
lease,  a  sum  equal  to  nearly  three  years  rent  per 
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^re,  or  a  year  and  a  halfs  rent  under  a  produc- 
ing well.  While  making  this  expenditure  under 
the  circumstances  the  appellant  was  entitled  to 
prompt  notice,  and  the  plaintiff  was  bound  to 
observe  and  act  upon  that  right.  It  was  said  by 
our  brother  Williams  in  Thompson  v.  Christie, 
138  Pa.  230  (249),  that  the  party  entitled  to 
enforce  a  forfeiture  of  this  kind  must  exercise 
his  right  promptly,  and  the  result  must  not  be 
unconscionable.  In  the  present  case  the  action 
of  the  plaintiff  was  neither  prompt  nor  conscion- 
able. 

As  it  is  quite  clear  upon  the  undisputed  facts 
that  a  Court  of  equity  would  have  enjoined  this 
forfeiture,  the  Judge  should  have  directed  the 
jury  as  requested  in  defendant's  third  point. 

Judgment  reversed. 

H.    B, 


Oct.  *94,  i6l.  October  30,  1894. 

Robinson  et  aU  v.  Baird. 

Building    contract — Substitution  of  other  mat- 
erial— Agency  y  limit  of. 

Where  a  contractor  for  work  upon  a  building  agrees 
in  writing  to  use  in  his  work  certain  material,  and  sublets 
the  contract,  binding  the  sub-contractor  to  comply  with 
the  terms  of  the  original  contract  and  the  sub-contractor 
uses  a  different  material  to  the  injury  of  the  building,  if 
the  change  of  material  be  made  with  the  consent  of  the 
architect  or  other  agent  of  the  owner  of  the  building  then 
the  original  contractor  is  not  liable  for  the  damage  occa- 
sioned by  the  change. 

Where  payments  upon  a  building  contract  are  to  be 
made  upon  the  certificate  of  the  architect,  a  certificate 
which  docs  not  in  terms  certify  an  amount  due,  but  re- 
fers to  the  contract,  in  which  the  amount  'of  each  stipu- 
lated payment  is  set  out,  and  declares  the  contractor  en- 
titled "to  a  payment,  being  the  last  payment  on  contract 
price,"  and  further,  that  the  payment  **is  the  same  as 
written  in  article  of  agreement  less  credits,  and  credit  for 
defective  plastering,"  is  sufficient  to  authorize  the  bring- 
ing of  an  action,  in  which  both  the  propriety  and  the 
amount  of  the  last  mentioned  credit  may  be  passed  upon. 

Appeal  of  Elizabeth  J.  Baird,  defendant, 
from  the  judgment  of  Common  Pleas  No.  2,  of 
ADegheny  County,  in  an  action  wherein  Craw- 
ford Robinson  and  W.  J.  Kennedy,  doing  busi- 
ness as  Robinson  &  Kennedy,  were  plaintiffs. 

The  facts  of  this  case  and  assignments  of  error 
are  stated  in  the  opinion  of  the  Supreme  Court, 
infra. 

C,  C.  Dickey,  (with  him  George Shiras ,  jrd, 
and  W.  K.  Shiras),  for  appellant. 

R.  A.  Balph^  (^amesBalphvf'vC^  him),  forap- 
pellees. 

January  7,  1895.  Williams,  J.  The  plain- 
tifis  are  building  contractors  who  erected  a  dwell- 


ing house  for  the  defendant  in  the  City  of  Pitts- 
burgh under  a  written  agreement.  This  action 
is  brought  upon  that  agreement  to  recover  an 
apparent  balance  due  thereon.  The  defence  set 
up  is  that  part  of  the  work,  particularly  the 
plastering,  was  not  done  as  the  contract  required, 
and  that  the  defendant  has  sustained  damages 
that  should  be  applied  to  reduce  or  extinguish 
the  apparent  balance  sued  for.  The  contract 
provided  that  the  plastering  should  be  done  with 
a  material  known  as  adamant.  The  plaintiffs 
sublet  this  part  of  the  work,  but  they  bound 
their  sub-contractor  to  use  the  same  material  that 
they  were  bound  to  use.  After  the  subletting, 
and  without  the  knowledge  of  the  plaintiffs,  the 
architect  and  the  sub-contractor  substituted  an- 
other sort  of  material  known  as  the  * 'Fitzgerald 
Plaster'*  in  place  of  the  adamant,  and  the  plas- 
tering was  actually  done  with  the  Fitzgerald 
plaster.  The  result  showed  that  it  had  been  im- 
properly prepared  by  mixing  the  dry  plaster  with 
lime  not  sufficiently  slacked,  so  that  the  process 
of  slacking  continued  to  go  on  after  the  plaster 
was  spread  upon  the  walls  and  the  walls  properly 
smoothed  or  surfaced.  This  caused  the  walls  to  be 
spotted  and  the  surface  irregular  by  the  appearance 
of  blisters  or  openings,  caused  by  the  slacking  of 
particles  of  lime.  It  is  not  denied  that  some 
damages  were  sustained  by  the  defendant  in  con- 
sequence of  the  substitution  of  the  **Fitzgerald" 
in  place  of  the  * 'adamant*'  material,  but  the 
contention  of  the  plaintiffs  is  that  this  damage 
cannot  be  charged  to  them,  since  the  substitution 
was  made  without  their  knowledge  by  the  archi- 
tect as  the  agent  of  the  owner  and  the  sub-con- 
tractor. 

The  learned  trial  Judge  instructed  the  jury 
that  if  they  found  the  fact  to  be  as  alleged  by  the 
plaintiffs  their  legal  position  was  well  taken,  and 
the  damages  so  sustained  were  not  chargeable 
against  the  apparent  balance  due  them.  The 
second  and  third  assignments  of  error  relate  to 
this  ruling.  If  the  fact  was,  as  the  defendant 
evidently  supposed  it  to  be  when  this  line  of  de- 
fence was  entered  upon,  that  the  material  with 
which  the  plastering  was  done  was  changed  un- 
der the  direction  or  with  the  consent  of  the 
plaintiffs,  then  their  liability  for  all  the  injury 
sustained  by  reason  of  such  departure  from  the 
terms  of  the  contract  would  be  clear,  and  the 
amount  when  ascertained  could  be  set-off  against 
any  balance  appearing  to  be  due  under  the  con- 
tract. But  if,  on  the  other  hand,  the  change  of 
material  was  due  to  the  defendant's  own  act  or 
to  the  act  of  her  agent,  the  architect,  without 
the  knowledge  of  the  plaintiffs,  the  r^ults  of 
such  change  would  be  chargeable  to  the  interfer- 
ence of  herself  or  her  agent  between  the  con- 
tractor and  the  sub-contractor,  for  which  the 
contractor  could  not  be  held  re^)onsible.     The 
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learned  Judge  was  right  therefore  in  submitting 
mis  question  of  fact  to  the  jury  and  in  his  direc- 
tion in  regard  to  the  effect  of  their  finding  upon 
it. 

The  only  other  assignment  of  error  is  the  first, 
which  complains  that  the  Court  did  not  give  a 
binding  instruction  to  the  jury  to  find  in  favor 
of  the  defendant.  This  direction  was  probably 
asked  upon  the  theory  that  the  action  was  pre- 
maturely brought  because  no  particular  sum  was 
stated  in  the  certificate  of  the  architect  to  be  due 
to  the  plaintiffs.  The  certificate  refers  to  the 
contract  in  which  the  amounts  of  the  several 
payments  are  distinctly  stated  and  sets  out  the 
fact  that  the  contractors  are  * 'entitled  to  a  pay- 
ment, being  the  last  payment  on  contract  price 
for  your  residence."  As  though  desirous  to  make 
the  amount  still  more  certain  the  architect  ap- 
pends to  his  certificate  a  "remark"  stating  that 
the  payment  now  due  as  the  last  payment  **is 
the  same  as  written  in  article  of  agreement,  less 
credits,  and  credit  for  defective  plastering/' 
The  only  subject  or  item  left  uncertain  was  that 
of  "defective  plastering,'*  which,  in  the  light  of 
the  testimony,  meant  the  substitution  of  the 
Fitzgerald  for  the  adamant  plaster.  The  archi- 
tect knew,  as  his  testimony  shows,  that  this  was 
done  by  himself  and  the  sub-contractor  without 
the  knowledge  of  the  plaintiffs,  and  it  is  fair  to 
him  to  assume  that  he  left  that  item  for  adjust- 
ment between  the  parties  because  of  his  knowl- 
edge of  the  facts.  The  jury  have  found  from 
the  testimony  that  the  plaintiffs  ought  not  to  suf- 
fer for  the  acts  of  the  defendant  or  her  agent, 
and  in  the  light  of  this  finding  the  certificate  is 
sufficiently  explicit  in  its  statement  of  the  sum 
due  upon  the  contract. 

The  judgment  is  affirmed.  w.  c.  s. 


Oct.  '94,  102. 


October  24,  1894. 

Roll  V.  Davison. 


Husband  and  wife — Liability  for  necessaries — 
Effect  of  judgment  against  husband  alone — 
Estoppel. 

The  husband  is  primarily  liable  for  necessaries  for  his 
family,  although  they  are  contracted  for  by  the  wife  on 
the  credit  of  her  own  separate  estate. 

Action  against  the  husband  alone  for  necessaries  is 
generally  conclusive  against  the  liability  of  the  wife,  be- 
cause it  is  an  admission  of  record  that  the  goods  were  sold 
on  the  credit  of  the  husband  and  not  on  that  of  the  wife ; 
but  where  action  is  brought  against  both  husband  and 
wife  and  a  judu  mentis  recovered  against  both,  which,  on 
certiorari,  is  affirmed  as  to  the  husband  and  reversed  as 
to  the  wife,  there  being  no  judgment  in  her  favor  upon 
the  merits  of  the  case,  the  judgment  against  the  husband 
is  not  a  bar  to  a  subseauent  action  for  the  same  necess- 
aries against  the  wife  alone. 


Appeal  of  William  Roll,  agent,  plaintiff,  from 
the  judgment  of  the  Common  Pleas  No.  i,  of 
Allegheny  County,  in  favor  of  Ellen  Davison, 
defendant,  in  an  action  of  assumpsit  for  neces- 
saries. 

On  the  trial  of  this  cause,  before  Stowe,  P, 
J.,  the  plaintiff  gave  evidence  tending  to  show 
that  he  had  sold  groceries  to  the  defendant  upon 
her  credit,  and  that  the  amount  still  due  him 
therefor  was  ^133.04.  The  defendant  ad- 
mitted the  receipt  of  the  goods  and  their  value 
but  alleged  that  she  had  not  made  herself  person- 
ally liable  but  bought  as  her  husband's  agent,and 
offered  in  evidence  the  record  of  an  action,  C. 
P.  No.  2,  of  Allegheny  County,  July  term,  1891, 
No.  195,  which  showed  the  recovery  by  Roll  in 
an  action  before  an  alderman,  of  1 133.04  for 
groceries  (being  the  same  sued  for  in  the  action 
before  the  Court),  against  Samuel  Pavison  and 
Ellen,  his  wife,  the  present  defendant ;  the  issue 
of  a  certiorari  and  the  affirmance  of  judgment 
against  Samuel  Davison  and  its  reversal  as  to 
Ellen  Davison.  The  record  was  objected  to,  the 
objection  was  overruled.  (Third  assignment  of 
error. )  The  Court  reserved  the  question  of  the 
effect  of  the  judgment  against  the  defendant's 
husband,  and  left  to  the  jury  the  question 
whether  the  defendant  had  bought  for  herself  or 
as  agent  for  her  husband. 

Verdict  for  plaintiff  in  the  sum  of  I153.04, 
subject  to  the  opinion  of  the  Court  on  the  ques- 
tion of  law  reserved,  to  wit,  whether  the  judg- 
ment against  the  husband  of  defendant,  offered 
in  evidence,  is  a  bar  to  plaintiff's  right  to  recover 
in  this  action. 

The  Court  subsequently,  being  of  opinion 
that  the  judgment  against  the  defendant's  hus- 
band was  a  "bar  to  the  action  before  it,  entered 
judgment  for  defendant,  non  obstante  veredicto, 
(First  and  second  assignments  of  error.) 

The  plaintiff  took  this  appeal  and  assigned 
error  as  indicated  above. 

Frank  Whites  ell  (William  W.  Whitesell^^ 
him),  for  appellant. 

A  judgment  against  one  contractor  is  not  a  bar 
to  a  judgment  against  another,  who  from  neces- 
sity has  not  been  included  in  the  first  judgmait, 
which  remains  unsatisfied. 
Olcott  V.  Little,  9  N.  H.  262. 

A  sufficient  excuse  appears  for  the  action 
brought  by  appellant  against  appellee  in  thatap- 
pellee  by  her  own  act  took  out  a  certiorari  to  the 
Common  Pleas  Court  No.  2,  of  Allegheny 
County,  in  the  first  proceeding,  and  the  judg- 
ment was  reversed  as  to  Ellen  Davison  at  her 
request  and  affirmed  as  to  Samuel  Davison  by 
operation  of  law  without  the  consent  of  appel- 
lant, and  being  an  adverse  proceeding  there  was 
no  other  alternative  on  the  part  of  appellant; 
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he  was  forced  to  bring  suit  againsi  Ellen  Davi- 
son, because  the  necessity  of  the  case  required  a 
separate  suit  to  be  brought  like  the  case  at  bar, 
under  Act  June  3,  1887. 

A,  C,  Johnston,  for  appellee. 

While  the  Act  of  nth  of  April,  1848,  pro- 
vided that  a  married  woman  might  be  held 
liable  upon  certain  contracts  in  a  joint  action 
with  her  husband,  it  did  not  put  them  upon  the 
footing  of  ordinary  joint  promisors,  and  unless 
the  record  contained  the  averments  necessary  to 
bring  her  clearly  within  the  provisions  of  the  Act, 
no  judgment  could  be  recovered  or  sustained 
against  her. 

Berger  and  Wife  v.  Clark,  79  Pa.  340. 

Whilst  the  powers  and  liabilities  of  married 
women  have  been  greatly  enlarged  by  recent 
legislation,  there  is  nothing  in  the  Act  of  June 
3,  1887,  or  June  8,  1893,  to  warrant  the  con- 
clusion that  after  a  final  judgment  against  the 
husband,  an  action  may  also  be  maintained 
against  the  wife  for  the  same  debt,  even  though 
it  be  for  necessaries. 

The  plaintiff  is  estopped  by  his  former  judg 
ment  against  the  husband  alone  from  now  aver 
ring  that  the  contract  was  with  the  wife. 

Butcher  v.  South,  31  L^.  InL  4. 

January  7,  1895.  Mitchell,  J.  The  hus- 
band is  primarily  liable  for  necessaries,  although 
they  were  contracted  for  by  the  wife  on  the 
credit  of  her  own  separate  estate;  Berger  v, 
Clark,  79  Pa.  340  ;  and  it  was  proper  therefore 
to  join  him  with  her  in  the  first  action.  The 
reasons  for  the  reversal  as  to  the  wife  by  the 
Court  of  Common  Pleas  No.  2,  do  not  appear, 
buc  as  it  was  upon  depositions  on  a  certiorari  it 
was  clearly  erroneous.  But  even  if  regular  it 
would  not  prevent  a  second  action.  There  was 
no  judgment  for  the  wife  on  the  merits  of  the 
case  which  would  be  conclusive. 

Suit  against  the  husband  alone  for  necessaries 
has  usually  been  held  conclusive  against  the  lia- 
bility of  the  wife,  because  it  is  an  averment  or 
admission  of  record  that  the  goods  were  sold  on 
his  credit  and  not  on  hers.  No  such  conclusion 
follows  in  the  present  case  because  plaintiff 
brought  his  first  action  in  proper  form  to  charge 
both.  The  restriction  of  his  recovery  to  the 
husband  alone  was  no  fault  of  his,  but  the  action 
of  the  Court  in  itwitum.  He  could  not  join  the 
husband  in  the  second  suit,  because  as  to  the 
husband  the  judgment  in  the  first  suit  was  a  bar. 
But  as  to  the  wife  it  was  not,  and  the  present  ac- 
tion was  therefore  from  the  necessity  of  the  case 
brought  against  her  alone.  The  jury  have  found 
that  the  goods  were  sold  to  her  on  her  separate 
credit.  It  was  error  to  enter  judgment  in  her 
favor  against  this  finding. 


Judgment  reversed,  and  judgment  directed  to 
be  entered  for  plaintiff  on  the  verdict,     h.  b. 


Oct.  '94,  282. 


October  17,  1894. 


Moore  v.  Copley ^ 


Practice — Points  reserved^Husband  and  wife 
— Liability  for  necessaries — Husband  primar- 
ily  liable — Book  account  charging  wife. 

When  a  verdict  is  taken  subject  to  poinU  reserved,  the 
points  should  be  put  upon  the  record  either  by  a  special 
verdict  or  by  a  distinct  reservation,  stating  the  question  of 
law  held  under  advisement.  That  the  points  reserved  are 
not  stated  in  any  manner  on  the  record  is  ground  for  re- 
versal. 

While  the  power  of  the  husband  over  the  separate  es- 
tate of  his  wife  has  been  taken  away,  his  liability  for  her 
support  and  that  of  his  children  remains.  He  is  liable 
for  necessaries  furnished  to  them,  whether  with  or  with- 
out his  knowledge. 

The  wife  is  not  liable  unless  she  expressly  undertakes 
to  become  so.  Her  undertaking  is  never  presumed,  but 
must  be  shown  affirmatively. 

The  fact  that  the  creditor  has  chosen  to  charge  the  ac- 
counts to  the  wife  is  no  evidence  that  she  consented  to  be 
thus  charged.  To  recover,  the  plaintiff  most  show  sndi 
consent  affirmatively. 

Appeal  of  William  Copley  and  Rose  Copley, 
his  wife,  from  the  judgment  of  the  Common 
Pleas  of  Butler  County,  on  verdict  for  Mary  M, 
Moore,  administratrix  of  J.  F.Moore,  deceased, 
plaintiff. 

At  the  trial,  before  Greer,  P.  J.,  a  verdict 
was  taken  for  the  plaintiff  for  ^54.88,  the  Court 
instructing  the  jury  to  render  ia  verdict  for  that 
amount,  * 'subject  to  the  decision  of  the  Court 
upon  the  question  of  law  reserved."  The  facts 
are  stated  in  the  opinion  of  the  Supreme  Court. 
The  Court  subsequently  made  an  order  that  *  'upon 
the  payment  of  the  jury  fee,  judgment  be  entered 
upon  the  verdict  against  the  defendants  and  in 
favor  of  the  plaintiff  with  costs  of  suit."  The 
defendant  appealed,  assigning  this  order  as  error. 

Thomas  Robinson,  for  appellants. 

/.  M.  Galbreath  (/.  B.  Mcjunkin  with  him), 
for  appellees,  cited — 

Real  Estate  Co.  v.  Roop,  132  Pa.  496. 
Koechling  v,  Henkel,  144  Id.  219. 
Abell  V.  Chaffee,  154  Id.  257. 

January  7,  1895.  Wiluams,  J.  Thisappeal 
brings  before  us  an  extraordinary  record.  The 
action  was  brought  against  a  married  woman  in 
order  to  charge  her  separate  estate  with  the 
amount  of  an  account  for  medical  services  ren- 
dered to  herself  and  her  children  while  living 
with  her  husband. 
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Upon  the  trial  in  the  Court  below,  and  at  the 
suggestion  of  the  learned  trial  Judge,  a  verdict 
was  taken  by  consent  in  favor  of  the  plaintiff  for 
the  amount  of  the  account  ''subject  to  the 
opinion  of  the  Court  on  legal  points  reserved." 
This  appears  upon  the  minutes  of  the  trial, 
and  regularly  the  points  reserved  should  then 
liave  been  put  -upon  the  record  either  by  a 
special  verdict,  or  by  a  distinct  reservation  stat- 
ing  the  question  of  law  held  under  advisement. 
The  points  reserved  are  not  stated  in  any  man- 
ner on  the  record,  and  for  this  reason,  if  for  no 
other,,  the  judgment  should  be  reversed.  But 
we  have  groped  through  the  defendant's  points, 
and  the  opinion  of  the  Court,  to  satisfy  our- 
selves upon  what  question  the  judgment  of  the 
Court  appeared  to  rest ;  in  order,  if  possible,  to 
save  a  retrial  of  this  small  case.  We  conclude 
that  the  fourth  and  fifth  points  of  the  defendant 
raised  the  only  legal  question  in  the  case,  and 
that  the  reservation  was  therefore  intended  to  be 
of  the  question  whether  a  book  account  against 
a  married  woman  afforded  ^rooi,  prima  faciei 
both  of  the  services  rendered  and  of  the  express 
undertaking  of  such  married  woman  to  subject 
her  separate  estate  to  liability  for  their  payment. 
The  learned  Judge  ruled  this  question  in  favor 
of  the  plaintiff;  and  accordingly  entered  judg- 
ment in  his  favor.  In  speaking  of  this  question, 
he  said  that  a  book  account  against  a  married 
woman  "would  have  the  same  weight,  force  and 
effect  towards  proving  a  contract  or  promise  on 
her  part  to  pay  the  debt  as  an  ordinary  book  ac- 
count would  have  against  any  individual."  This 
statement  overlooks  the  disability  of  the  married 
woman  and  the  primary  liability  of  the  husband 
for  the  support  of  his  family.  While  the  power 
of  the  husband  over  the  separate  estate  of  his 
wife  has  been  taken  away,  his  liability  for  her 
support  and  that  of  his  children  remains.  He  is, 
at  least  for  the  purpose  of  providing  necessaries, 
the  head  of  the  household,  and  he  is  liable  for 
such  necessaries  furnished  to  his  wife  and  chil- 
dren, whether  with  or  without  his  knowledge. 
His  wife  is  not  liable  unless  she  expressly  under- 
takes to  become  so.  Her  undertaking  is  never 
presumed,  but  must  be  shown  affirmatively.  The 
act  of  delivery  of  the  goods  to  her,  or  the  fact 
that  the  creditor  has  chosen  to  charge  them  to 
her,  is  not  enough.  This  might  tend  to  show 
the  desire  of  the  creditor  to  reach  her  es- 
tate, but  it  does  not  tend  to  show  her  agreement 
that  he  shall  do  so. 

If,  as  we  assume,  this  was  the  question  re- 
served, the  judgment  should  have  been  entered 
in  favor  of  the  defendant  non  obstante  veredicto. 
It  was  the  duty  pf  the  plaintiff  to  show  in  addi- 
tion to  the  entries  upon  his  books  debiting  the 
married  woman  with  his  medical  services  ren- 
dered to  her  and  her  children,  hter  promise  to 


pay.  In  the  absence  of  such  proof  the  legal  pre- 
sumption is,  that  in  sending  for  a  physician  she 
was  acting  as  the  agent  of  her  husband  and 
pledging  only  his  credit. 

The  judgment  appealed  from  is  now  reversed, 
because,  first,  no  reserved  question  is  stated  in 
any  manner  on  the  record  ;  and  second,  because 
upon  the  only  legal  question  raised  by  the  de- 
fendants' points  the  ruling  of  the  Court  below 
was  erroneous.  j.  d.  b.,  jr. 


Oct.  '94,  280.  November  8, 1894. 

City  of  McKeesport  v.  Busch,  et  al. 

Highways^ Lien  for  improvements — Time  of 
making  amendment  to — Foot  front  rule — Acts 
of  April  J,  1S67,  ^-  -^-  73^9  ^^  ^^y  ^6, 
1891. 

As  no  limit  of  time  is  prescribed,  within  which  the  pe- 
tition to  amend  the  lien  must  be  filed,  it  may  be  pre- 
sented at  any  time  before  the  statute  of  limitations  his 
closed  on  the  claim. 

The  Act  of  May  16,  1891,  P.  L.  69,  docs  not  repeal 
or  change  the  provisions  of  the  Act  of  1867,  P.  L.  73a, 
(improvement  of  streets  in  McKeesport^,  but  is  rather 
intended  to  provide  somewhat  more  specifically  for  the 
practice  in  cases  where  any  final  assessments  luive  been 
made. 

The  Act  of  1867  especially  enjoins  the  foot  front  rule, 
and  objections  to  its  application  growing  out  of  in- 
equalities of  the  surface  which  seem  to  make  some 
cases  harder  than  others,  are  not  fundamental  so  as  to 
make  the  rule  inapplicable  on  that  account. 

Appeal  of  Frank  H.  Busch  and  William 
Busch,  defendants,  from  the  judgment  of  the 
Common  Pleas  No.  2,  of  Allegheny  County  in  a 
proceeding  by  scire  facias  upon  a  lien  filed  by  the 
Borough  of  McKeesport  for  the  use  of  the  City 
of  McKeesport. 

The  facts  of  this  case  are  stated  in  the  charge 
of  the  Court  (Magee,  J.)  as  follows : 

**This  is  a  scire  facias  on  a  municipal  claim  for 
the  cost  and  expense  of  grading,  paving  and 
curbing  of  Cliff  street,  from  Fifth  avenue  to 
Elm  street,  in  the  Sixth  ward  of  the  City  of  Mc- 
Keesport, and  which  has  been  filed  as  a  lien 
against  that  certain  lot  of  ground  in  the  Third 
ward  of  the  borough  now  the  Sixth  ward  of 
said  city  of  McKeesport,  fronting  390  feet  on 
the  west  side  of  Cliff  street,  and  of  which  the 
defendants  are  the  owners  or  reputed  owners. 
The  claim  filed  is  for  the  sum  of  11,864.20,  with 
interest  from  October  30, 1891. 

"This  lien  is  filed  under  the  provisions  of  the 
Act  of  Assembly  of  the  3ni  of  April,  1867,  P. 
L.  732,  which  provides  for  the  improvenicirt 
of  the  streets  in  McKeesport     The  Act,  which 
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has  been  offered  in  evidence  and  admitted,  pro- 
vides that  town  councils  have  the  power  to  re- 
quire by  ordinances  the  grading,  paving  and 
macadamizing  of  any  street,  lane  or  alley  or  parts 
of  same,  not  less  than  one  square,  within  such 
reasonable  time  as  the  said  Councils  shall  by  or- 
dinance direct,  and  shall  have  full  power  to  levy 
and  collect  the  costs  and  expenses  of  such  grad- 
ing and  paving  or  macadamizing  by  a  pro  rata 
assessment  on  the  feet  front,  etc.  Provided, 
that  a  majority  of  persons  owning  property  on 
the  street  petition  therefor;  and  after  causing  de- 
mand to  be  made  on  the  owners  and  on  neglect 
to  pay,  may  file  liens  against  the  property  and 
such  costs  and  expenses  shall  be  recovered  by 
writs  of  sci.  fa.  in  the  name  of  the  Common- 
wealth, etc.,  as  debts  by  mortgage  are  now  re- 
coverable, and  such  sci.  fa.  may  issue  at  any 
time  after  the  filing  of  such  statement. 

<*[The  evidence  is  before  you  on  the  part  of 
the  plaintiff  that  there  were  fourteen  persons 
owning  land  on  the  portion  of  Cliff  street  be- 
tween Fifth  avenue  and  Elm  street,  and  that 
eight  of  the  fourteen  petitioned  the  Councils  for 
the  grading,  paving  and  curbing  of  that  portion 
of  the  street  being  not  less  than  one  square,  and 
that  the  petitioners  were  a  majority  of  the  owners 
of  the  land  abutting  on  the  street  to  be  im- 
proved as  shown  by  the  paper  marked  Exhibit 
A.,  supplemented  by  the  testimony  of  E.  J. 
Taylor,  the  civil  engineer  of  the  borough  at  the 
time,  and  who  made  an  examination  into  the 
ownership  of  the  abutting  property.]  (Sixth  as- 
signment of  error.) 

"[The  plaintiff  has  also  given  in  evidence  an 
ordinance  for  the  grading,  paving  and  curbing 
of  Cliff  street  between  Fifth  avenue  and  Elm 
street,  shown  by  the  paper  marked  Exhibit  B, 
also  the  contract  between  the  borough  and 
Sloan  and  Mcllvaine,  for  the  grading,  paving 
and  curbing  of  the  street,  as  shown  by  the  paper 
marked  Exhibit  C,  and  bearing  date  September 
2(>^  1890,  and  also  the  assessment  made  of  I4.70 
per  lineal  foot  on  the  abutting  property  and  the 
assessment  on  the  390  feet  of  the  abutting  land 
of  the  defendants  to  the  amount  of  11,860.30, 
their  proportion  of  the  cost  and  expense  of  the 
improvement  by  a  pro  rata  assessment  on  the 
feet  front.  The  evidence  thus  presented  is  in 
compliance  with  the  requirements  of  the  Act 
referred  to  in  relation  to  the  improvement  of 
streets  in  McKeesport.]  (Seventh  assignment  of 
error.) 

*'Now,  the  measures  provided  for  the  enforce- 
ment of  the  lien  authorized  to  be  filed  for 
the  cost  and  expenses  of  the  improve- 
ment, by  the  Act  of  1867,  are,  that 
they  shall  be  recoverable  by  writ  of  scire  facias 
as  debts  secured  by  mortgage  are  now  recover- 
able,  and  such  scire  facias  may  issue  at  any 


time  after  the  filing  of  such  statement.  The 
Act  of  the  i6th  May,  1891,  P.  L.  69,  is  an  Act 
general  in  its  application,  '^creating  and  regu- 
lating municipal  liens  and  proceedings  thereon," 
and  by  this  Act  it  is  provided  that  the  lien  when 
filed  shall  be  proceeded  upon  for  collection  by 
writ  of  scire  facias  in  accordance  with  the  course 
of  the  common  law.  By  the  Act  it  is  also  pro- 
vided that  "If  an  appearance  be  entered  (and 
such  is  the  case  here)  the  plaintiff  shall  also  be 
entitled  to  judgment  unless  4  sufficient  affidavit 
of  defence  be  filed  within  fifteen  days  after  the 
return  day.  If  such  affidavit  be  filed,  the  cause 
shall  then  be  proceeded  with  in  accordance  with 
the  rules  of  law  and  the  practice  of  the  Court. 
This  Act,  I  take  it,  permits  the  defendants  to  pre- 
sent their  defences  to  the  scire  facias  in  accord- 
ance with  the  rules  of  law  and  the  practice  of  the 
Courts  governing  the  enforcement  or  collection 
of  liens  entered  and  filed  under  the  authority  of 
existing  laws,  and,  presumably,  just  and  la^vful 
claims  as  filed.  The  defence  may  therefore  be 
made  to  the  want  of  conformity  to  the  law  of 
the  lien  authorized  to  be  filed  and  such  other 
defences  upon  the  merits  of  the  claim  as  go  to 
the  defective  character  of  the  wcwk  done  on  the 
improve poent  or  extravagant  charges  for  the 
same,  or  the  non-performance  of  the  work  or 
mistakes  in  the  feet  frontage  assessed,  or  that  the 
property  is  not  the  subject  of  a  pro  rata  assess- 
ment by  the  foot  front  from  its  rural,  agricultural 
or  farming  character,  etc.,  provided  that  under 
the  rules  of  law  and  the  practice  of  the  Courts 
such  defences — and  only  such  defences — are  set 
up  in  the  affidavit  of  defence  required  to  be 
filed  in  the  case. 

The  defences  there  set  up  are  as  follows: 
First,  That  the  land  of  the  defendants  abutting 
on  the  street  is  not  the  subject  of  a  foot  frontage 
rule  of  assessment.  The  Supreme  Court  has 
said  that  upon  a  scire  facias  sur  municipal  lien  for 
paving,  if  the  jury  find  the  property  to  be  rural 
— and  I  will  add  as  connected  with  it,  agricul- 
tural or  farming — it  cannot  be  charged  by  the 
foot  front  rule  of  liability.  It  is  no  defence, 
however,  to  a  claim  for  street  improvements 
filed  according  to  the  foot  front  rule,  that  the 
property  is  but  a  narrow  strip  along  the  street, 
and  not  worth  the  amount  of  the  assessment. 
That  is  not  the  character  of  objection  to  defeat 
recovery.  [The  inequality — if  such  exists—, 
must  arise  from  a  pro  rata  foot  frontage  assess- 
ment on  rural,  agricultural  or  farming  lands ; 
and  not  on  city  lots ;  not  that  it  is  hilly,  uneven 
territory,  or  might  be  an  actual  advantage  or  dis- 
advantage— inequalities  that  arise  from  that 
source  do  not  defeat  a  pro  rata  assessment.  If 
it  is  city  street,  the  general  character  of  the 
property  and  its  value  is  to  be  regarded  in  city 
lots  as  substantially  the  same,  and  these  loui  in 
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question  are  in  a  city — the  city  of  McKeesport — 
so  stated  by  all  the  witnesses  and  the  papers 
filed.]     (Eighth  assignment  of  error.) 

**[As  to  the  second  suggestion  of  a  defence, 
that  the  lien  filed  is  defective  and  void  in  that  it 
does  not  give  or  definitely  describe  the  boundary 
or  depth  of  the  land  ;  I  say  to  you  that  the  de- 
scription in  the  lien  is  sufficient,  and  is  not  de- 
fective and  void,  and  that  any  defence  set  up  on 
that  account  will  not  avail  to  defeat  recovery.] 
(Ninth  assignment  of  error.) 

**I  shall  now  read  to  you  what  the  Act  of  As- 
sembly says  on  that  subject.  [The  Court  here 
read  the  second  section  of  the  Act  of  1867] 
There  is  in  this  description  sufficient  to  identify 
it.  It  is  not  a  full  description,  such  as  would  be 
given  in  a  conveyance,  but  it  is  what  is  intended 
— a  brief  description  such  as  would  identify  the 
property,  and  no  defence  of  that  kind  would  de- 
feat recovery  here. 

**The  third  defence  is  that  the  lienisvoid  be- 
cause not  filed  in  accordance  with  the  direction 
of  the  Act  of  April  3,  1867.  This  objection  to 
the  form  in  which  the  lien  has  been  filed  is  with- 
out merit ;  there  has  been  a  substantial  compli- 
ance with  the  Act,  and  that  will  not  defeat  re- 
covery.]    (Tenth  assignment  of  error.) 

**Fourth.  [The  defence  set  up  that  the  im- 
provement must  be  made  on  a  petition  of  a  ma- 
jority of  the  property  owners  abutting  thereon. 
This  defence,  if  established  by  evidence,  is  a 
good  one,  as  the  Act  makes  such  a  petition  a 
prerequisite  to  the  making  of  the  improvement. 
That  fact  you  will  determine  from  the  evidence 
before  you.  So  far  as  I  recall  the  testimony — 
and  my  recollection  seems  to  be  pretty  clear 
upon  the  subject — I  do  not  remember  any  evi- 
dence to  sustain  such  a  claim.  The  only  effort 
that  was  made,  I  thought,  in  the  way  of  defence 
upon  that  ground,  was  to  show  no  such  interest 
in  the  property  on  the  line  of  the  improvement 
as  that  the  signature  of  the  party  signing  ought 
to  be  regarded  as  one  of  the  property  holders 
along  the  line  of  the  street  in  securing  the  ma- 
jority of  the  property  owners,  but  there  was  no 
evidence  that  I  can  recall  that  the  eight  signers 
of  the  fourteen  owners  alleged  to  be  there — no 
positive  assertion  that  I  recall — that  they  were 
not  a  majority  of  the  owners  of  the  property 
abutting  on  the  improvement.]  (Eleventh  as- 
signment of  error.) 

**[The  defence  further  sets  up  that  *there 
never  was,  nor  now  legally  is,  a  Cliff  street.* 
This  is  a  good  defence,  if  it  be  established  that 
the  improvement  made  was  not  of  a  public 
highway  or  street  known  and  recognized  as  such 
and  identified  as  Cliff  street.  The  fact  that  it 
was  also  known  as  a  township  road  would  not 
make  the  ordinance  for  its  improvement  under 
the  [name  of  Cliff  street  null  and  void.      The 


important  fact  to  make  the  improvement  law- 
ful is,  was  it  of  a  public  highway  and  has  it  a 
location  and  name  as  Cliff  street?  It  is  in  evi- 
dence that  there  was  a  Cliff  street  connected 
with  it.]     (Twelfth  assignment  of  error.) 

**The  next  defence  is — and  I  hardly  know 
whether  the  defendant  is  insisting  on  that  or 
not,  but  it  was  spoken  of  by  some  of  the  wit- 
nesses— is  that  of  the  character  of  the  work 
done  upon  the  street,  that  the  paving  and  the 
work  in  general  was  incompletely,  unskilfully 
and  carelessly  done.  Now,  that  defence,  if 
there  was  evidence  to  support  it,  might  be  set 
up,  but  only  to  reduce  the  claim  upon  the  con- 
tract price  to  the  extent  shown  in  its  value  as 
less  than  the  contract  price,  owing  to  the  defect- 
ive character  of  the  work  done  upon  its  final 
completion.  Upon  that  point  I  do  not  recall 
any  evidence,  there  was  some  slide  spoken  of  as 
having  occurred.  That  might  happen  in  any 
work,  but  the  engineer  says  that  when  it  oc- 
curred he  had  the  contractor  replace  it  and  put 
it  in  good  shape,  so  I  think  that  any  evidence  of 
that  kind  would  scarcely  warrant  a  reduction 
from  defective  work.  [The  last  suggestion  of  a 
defence  is  that  the  improvement  was  made  at 
the  instance  and  request  of  the  Highland  Land 
Company,  and  that  is  immaterial,  if  done  on 
the  petition  of  a  majority  of  the  persons  own- 
ing property  on  the  line  of  the  improvement. 
It  makes  no  difference  as  to  whose  instance  it 
was  done  at  or  whether  the  parties  pestered  the 
lives  of  the  Councilmen  in  order  to  get  it  done, 
or  whether  they  had  some  interest  in  having  it 
done,  if  they  succeeded  in  getting  the  names  of 
a  majority  of  the  properly  owners  on  the  street.] 
(Thirteenth  assignment  of  error.) 

**I  have  now,  I  think,  indicated  the  character 
of  the  plaintiff's  case  and  the  character  of  the 
defences  set  up,  and  the  law  by  which  you  are  to 
be  governed  in  their  consideration.  The  evi- 
dence upon  the  question  of  fact  material  to  be 
determined  by  you,  has  not  been  discussed  by 
me ;  that  has  been  fully  done  by  the  learned 
counsel.  I  have  endeavored  to  give  you  the 
law  applicable  to  the  case,  and  have  suggested 
what  I  conceive  to  be  the  material  questions  in 
issue.  The  material  questions  I  leave  to  you  to 
be  determined  under  all  the  evidence,  aided,  as 
you  have  been,  by  counsel  in  their  review  and 
discussion  of  the  testimony,  as  to  the  bearing 
and  effect  it  ought  to  have  in  enabling  you  to 
reach  a  true  verdict.  A  great  deal  of  the  testi- 
mony is  connected  with  the  plans  as  to  the  loca- 
tion of  the  property  and  streets  and  the  charac- 
ter of  the  surroundings.  That  evidence  has  all 
been  clearly  presented  before  you,  and  as  I  have 
not  been  made  acquainted  with  it,  I  could  not 
well  discuss  the  testimony  as  it  was  given.  That  is 
one  reason  why  I  have  not,  touchedop  the  facts 
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that  have  been  offered  on  either  side^  because  so 
much  of  it  was  connected  with  the  plans  which 
were  shown  you.  I  think  I  may  say  that  the 
disputes  in  the  main  relate  to  the  question  of  the 
character  of  the  land  assessed ;  is  it  rural,  agri- 
cultural or  farming  land,  or  is  it  property  not  of 
that  description  or  city  property,  and  is  there  a 
public  highway  known  and  existing  at  the  time 
of  the  improvement  under  the  name  of  Cliff 
street?  If  it  was  a  street  in  McKeesport  and 
paved  under  a  recognized  name  mentioned  as 
Cliff  street  in  the  ordinance,  it  will  be  sufficient 
for  the  purpose  of  making  the  improvement,  al- 
though the  portion  of  the  street  paved  was  also 
known  as  a  township  road.  The  plans  and  evi- 
dence of  all  kinds  submitted  to  you  are  for  your 
consideration  upon  the  questions  I  have  sub- 
mitted to  you  as  arising  under  the  pleadings  and 
evidence  in  the  case." 

The  defendant  presented  inter  alia,  certain 
points  which  with  their  answers  are  as  follows: 

Second.  If  the  jury  find  that  the  improve- 
ment of  the  street  in  front  of  the  defendant's 
property  is  of  a  character  which  can  be  bene- 
fited, if  at  all,  in  a  degree  grossly  disproportion- 
ate to  other  property  on  Cliff  street,  then  the 
equal  charge  per  front  foot  is  oppressive  and  un- 
just and   plaintiff   cannot   recover.      Refused, 

Third.  If  the  jury  find  that  the  said  improve- 
ment is  of  no  benefit  whatever  to  said  defend- 
ants, but  solely  or  mainly  for  the  benefit  of 
other  parties  owning  property  on  the  said  street, 
then  the  equal  charge  per  front  foot  is  oppress- 
ive ,  unjust  and  illegal  upon  defendants.   Refused, 

Fourth.    If  the  jury   find  that  the  improve: 

cnent  is  a  public  benefit,   then  the  charge  per 

front  foot  is  an  imposition  on  the  defendants, 

and  their  verdict  should  be  for  defendant.     Re- 

fused. 

Fifth.  If  the  jury  find  that  the  property  of  de- 
fendants is  not  divisible  into  town  lote,  or  that 
it  cannot  be  divided  and  built  upon  as  on  ordi- 
nary town  lots,  then  the  equal  per  front  foot 
charge  is  unjust  and  illegal,  and  their  verdict 
should  be  for  the  defendants. 

Refused,  **I  would  have  to  make  the  answer 
too  long  in  order  to  make  it  accurate,  and  I 
have  indicated  it  in  my  general  charge." 

Sixth.  If  the  jury  find  that  the  said  street  in 
front  of  defendants'  property  was  legally  known 
only  as  the  Township  or  River  road,  it  re- 
quired an  ordinance  to  change  its  name  to  Cliff 
street,  and  it  was  the  duty  of  the  plaintiff  to 
produce  such  ordinance.     Refused, 

Seventh.  No  ordinance  having  been  produced 
the  said  street  in  front  of  defendants'  property 
is  legally  still  the  township  road  or  river  road, 
and  all  proceedings  in  relation  to  the  paving  are 
void,  and  defendants  cannot  be  charged  with 
any  part  of  the  cost  thereof.    Refused, 


Eighth.  That  upon  the  entire  evidence  their 
yerdict  should  be  for  the  defendants.      Refused, 

Verdict  for  plaintiff.  After  the  verdict  the  , 
Court  made  an  order  for  amendment  of  the  lien 
as  regards  the  depth  of  the  property  and  entered 
judgment.  Defendants  appealed,  assigning  for 
error  the  charge  of  the  Court  included  within 
the  brackets,  and  also  the  answers  to  the  points 
offered  by  defendants. 

Magnus  Pflaum,  for  appellants. 

There  was  legally  no  Cliff  street.  The  Act 
of  Assembly  April  3,  1867,  P.  L.  732,  prohibits 
the  opening  of  a  street  unless  preceded  by  a 
petition  **of  a  majority  of  persons  owning 
property  upon  the  street,  or  a  portion  there- 
of." This  clearly  was  intended  for  the  bene- 
fit of  such  property  owner.  The  Act  of  As- 
sembly did  not  and  could  not  contemplate 
that  a  petition  for  the  paving  of  one  well 
known  street  should  secretly  embrace  another 
street  and  thus  deprive  the  property  owners 
of  their  right  of  assent  or  dissent,  as  granted 
to  them  by  said  Act.  If  there  legally  was  no  Cliff 
street,  then  the  lien  was  defective.  It  was  also 
defective,  because  it  described  the  land  as  run- 
ning back  to  a  line.  There  was  no  line,  except 
perhaps  the  water  course  about  20  or  30  feet 
from  the  line  of  the  street.  The  difficulty  in  the 
present  case  is  that  the  Act  of  1867  above  re- 
ferred to  was  passed  for  the  then  borough  of  Mc- 
Keesport, in  which  acres  had  been  all  changed 
into  building  lots.  By  the  Act  of  May  24, 
1873,  its  boundaries  were  enlarged  and  acres 
taken  in,  yet  the  street  paving  Act  of  1867  de- 
signed for  lots,  remained  unaltered.  This  Act 
declares  that  any  misdescription  of  the  prop- 
erty shall  not  defeat  the  lien.  Here  it  is  not  a 
misdescription  but  a  question  of  confiscation. 
The  Court  peremptorily  instructed  the  jury  that 
the  description  of  the  lien  was  sufficient.  If  the 
description  of  the  lien  was  sufficient  why  did 
the  Court  allow  an  amendment  after  verdict? 
An  amendment  may,  of  course,  be  allowed  at 
any  stage  of  the  proceedings  if  there  be  any- 
thing to  amend  by.  Here  there  was  nothing  of 
the  sort. 

City  of  AUentown  v,  Hower,  93  Pa.  332. 

The  plaintiff  did,  avowedly,  not  file  it  under 
the  provisions  of  said  Act.  The  affidavit  of 
claim  expressly  says  that  it  was  filed  under  the 
Act  of  May  16,  1891,  and  thereby  admits  that 
the  provision  of  the  Act  of  1867  was  ignored. 
O'Byme  tr.  City  of  Philadelphia,  93  Pa.  225. 

The  Court  ruled  that  the  per  foot  rule  applied 
upon  the  ground  that  the  property  was  not 
shown  to  be  either  farming  or  rural  land  and 
distinctly  charged  the  jury  that  the  inequalities 
in  the  assessment,  arising  from  hilly  or  uneven 
territories  do  not  defeat  a  pro  rata  assessment. 
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In  the  case  of  fanning  or  rural  property  such 
assessment  is  merely  premature  and  the  improve- 
ment may  in  time  benefit  the  land.  In  the 
present  case  a  public  water  course  must  first  be 
diverted,  dried  up  or  covered  over  and  the  land 
filled  from  20  to  60  feet  before  it  could  be  built 
on  or  used  as  building  lots.     All  the  cases — 

Hammett  v  Philadelphia,  65  Pa.  146. 
Washington  Ave.  69  Id.  352. 
Kaiser  v.  Weisc,  85  Id.  368. 
Craig  V.  Philadelphia,  89  Id.  269. 
Philadelphia  v.  Rule,  93  Id.  15. 
Scranton  v.  Penna.  Coal  Co.,  105  Id.  448.. 
Keith  V  Philadelphia,  126  Id.  581. 

are  emphatic  that  local  assessments  must  be  for 
local  or  at  least  common  benefit.  The  applica- 
tion of  this  principle  was  generally  invoked  in 
case  of  farm  land  or  rural  property.  The  Court 
below  held  that  it  applied  to  such  land  alone 
and  does  not  apply  to  any  other  case,  although 
there  may  be  neither  local  nor  common  benefit. 
In  the  present  case  to  make  the  benefit  common 
would  require,  even  if  possible  or  practical,  an 
expenditure  several  times  beyond  the  value  of 
the  property — leaving  out  of  consideration  that 
the  proof  tended  to  show  that  the  benefit  of  the 
improvement  was  intended  for  other  property 
than  that  of  defendants.  The  case  of  Harris- 
burg  V,  McCormick,  129  Pa.  213,  has  no  appli- 
cation. There  an  assessment  for  street  improve- 
ment was  made  against  a  narrow  strip  of  land 
fronting  on  the  street.  This  Court  declined  re- 
lief because  the  land  could  be  squared  in  the 
rear ;  and  because  to  hold  otherwise  would  en- 
able property  owners  to  escape  street  assessments 
by  disposing  of  a  narrow  strip  fronting  on  a 
street. 

W,  B,  Rodgers  (R.  C.  Rankin  with  him), 
for  appellee. 

There  was  originally  a  township  road  running 
from  Fifth  avenue  and  this  road  was  in  front  of 
the  appellants'  property  and  was  a  part  of  what 
was  improved.  The  appellants  claim  that  this 
road  at  the  time  of  the  improvement  was  still 
known  as  the  Township  road,  and  the  appellee 
claims  that  it  was  known  as  Cliff  street.  The 
question  as  to  whether  this  was  Cliff  street  was 
then  a  question  for  the  jury  and  the  Court 
charged  that  the  question  was :  **Was  it  a  pub- 
lic highway  and  had  it  a  name  and  location  as 
Cliff  street  ?  If  it  was  not  the  defendants  could 
escape  liability,  but  if  it  was,  then  the  borough 
had  a  right  to  improve  under  the  ordinance." 

There  was  no  attempt  on  the  part  of  defend- 
ants to  deny  that  the  petition  was  signed  by  a 
majority.  The  reason  given  why  the  lien  was 
not  valid  is  because  the  depth  is  not  given  in 
the  lien.  The  defendants  pleaded  and  went  to 
trial.  This  question  could  not  be  raised  after 
plea. 


Fahnestock  v.  Speer,  92  Pk.  146. 

At  any  rate  there  is  nothing  in  it.  The  ques- 
tion as  to  what  the  city  can  sell  on  a  lev.  fa.  will 
arise  hereafter.  The  frontage  is  correct  and  that 
is  all  that  we  are  interested  in  at  present. 

The  objection  that  the  lien  was  not  filed  in 
the  form  prescribed  by  the  Act  of  1867  comes 
too  late  after  pleading  to  the  sci.  fa.,  but  it  is 
without  merit,  under  the  law.  The  Act  of  1867, 
Sec.  2,  provides  for  the  filing  of  a  statement  in 
the  Prothonotary's  office  in  which  shall  be  stated 
the  name  of  the  street,  the  names  of  the  delin- 
quents, the  amount  of  the  assessment  of  each, 
and  a  description  of  the  property  sufficient  tt> 
identify  it,  giving  the  frontage  and  date  of  de- 
mand, to  which  the  street  commissioner  shall 
swear,  and  this  statement  is  then  to  be  made  a 
record.  All  this  is  found  in  the  lien  filed.  The 
sum  and  substance  of  this  objection  is  that 
others  are  not  included  with  Busch  in  the  same 
statement.  There  is  no  evidence  that  there  are 
any  others,  and  if  there  were,  their  association 
with  Busch  would  neither  be  for  his  profit  nor 
loss. 

The  property  assessed  is  city  property,  sur- 
rounded by  lots  and  manufacturing  establish- 
ments and  manufacturing  sites.  It  may  be  that 
the  property  is  not  as  much  benefited  as  others, 
or  others  may  receive  less  benefit,  but  that  can- 
not be  helped. 

Hammett  v,  Philadelphia,  65  Pa.  155. 
Harrisburg  v.  McCormick,  129  Id.  216.     • 

The  allegation  as  to  the  improvement  not  Ik- 
ing  a  benefit,  is  best  answered  in  the  language  of 
the  Court  in  Michener  v,  Philadelphia,  iiS 
Pa.  535- 

January  7,  1895.  Green,  J.  The  learned 
Court  below  instructed  the  jury  that  if  "there 
never  was,  nor  now  legally  is,  a  Cliff  street," 
this  is  a  good  defence,  **if  it  be  established  that 
the  improvement  made  was  not  of  a  public  high- 
way or  street  known  and  recognized  as  such  Mid 
identified  as  Cliff  street."  The  petition  and  or- 
dinance were  for  the  improvement  of  Cliff  street, 
between  Fifth  avenue  and  Elm  street,  and  it  was 
not  disputed  that  there  was  originally  a  township 
road  between  those  points  on  which  the  defend- 
ant's property  abutted.  As  to  whether  this  was 
a  part  of  Cliff  street  there  was  conflicting  testi- 
mony, and  the  question  was  necessarily  for  the 
jury.  They  have  decided  that  question  in  feyor 
of  the  city,  and  we  cannot  reverse  their  verdict 
The  fact  that  it  was  a  public  highway  was  not 
disputed,  and  whether  it  was  known  as  Cliff 
street  was  a  pure  question  of  fact. 

There  was  affirmative  testimony  that  the  peti- 
tion was  signed  by  a  majority  of  the  pn^crty 
owners  alongtheline  of  the  improvement,  and  wc 
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wre  not  referred  to  any  testimony  which  denied 
the  fact.  Of  course  it  was  a  question  for  the 
jury,  and  as  such  was  referred  to  them  by  the 
Court. 

The  lien  is  certainly  lacking  in  not  defining 
in  some  way  the  depth  of  the  lot.  But  the  front- 
age is  given  and  the  boundaries  on  either  side, 
and  a  petition  to  amend  the  description  was  pre- 
sented to  the  Court  after  verdict  and  allowed. 
This  petition  is  not  printed  by  the  appellant  and 
the  inference  therefore  arises  that  the  defect  in 
the  description  was  cured  by  the  amendment. 
The  Act  of  1867,  P.  L.  732,  under  which  the 
proceeding  was  had,  expressly  provides  that  no 
error  in  the  names,  or  misdescription  of  the 
property,  shall  vitiate  the  statement  of  claim 
and  that  the  same  may  be  amended  on  applica- 
tion to  the  Court.  As  no  limit  of  time  is  pre- 
scribed within  which  the  petition  to  amend  must 
be  filed,  it  may  be  presented  at  any  time  before 
the  statute  of  limitations  has  closed  on  the 
claim. 

The  appellants  contend  that  the  lien  was  not 
filed  in  accordance  with  the  Act  of  1867.  An 
examination  of  the  record  in  relation  to  this  sub- 
ject shows,  that  the  petition  for  the  passage  of 
the  ordinance  asks  that  it  be  granted  under  the 
provisions  of  the  Act  of  1867  and  its  supple- 
ments. The  ordinance  declares  that  it  is  enacted 
under  the  provisions  of  the  same  Act  and  its 
supplements.  The  claim  of  lien  declares  that 
the  work  was  done  and  the  assessment  made  un- 
der the  provisions  of  the  Act  of  1867,  and  that 
the  claim  is  filed  in  accordance  with  that  Act. 
The  affidavit  of  claim  alleges  that  the  ordinance 
was  passed,  the  grading  and  paving  done,  the 
amount  assessed  and  demand  made  in  accord- 
ance with  the  same  Act  and  its  supplements,  and 
that  a  lien  was  filed  in  accordance  with  the  Act 
of  1891,  P.  L.  69.  The  latter  Act  does  not  re- 
peal or  change  the  provisions  of  the  Act  of  1867, 
but  is  rather  intended  to  provide  somewhat  more 
specifically  for  the  practice  in  cases  where  any 
final  assessments  have  been  made.  It  is  true  it 
says  the  lien  shall  date  from  the  time  of  the  final 
confirmation  of  the  report  under  which  the  as- 
sessment may  have  been  made,  but  it  does  not 
invalidate  assessments  which  have  not  been  made 
in  that  way.  It,  of  course,  would  be  applicable 
to  all  such  assessments  as  require  a  final  confirm- 
ation of  a  report  under  which  they  were  made, 
or  a  final  decree  of  the  Court  fixing  such  assess- 
ments. The  requirements  of  a  valid  lien  fixed 
by  the  second  section  of  the  Act  appear  to  have 
been  complied  with  in  the  lien  filed  in  this  case. 
The  claim  of  lien  contains  the  names  of  the 
owners,  or  reputed  owners,  a  reasonable  descrip- 
tion of  the  property  as  amended,  the  amount 
claimed  to  be  due,  for  what  improvement  the 
claim  ^  made,  and  the  time  when  the  final  assess- 


ment was  made,  and  the  authority  by  which  it  was 
made.  These  are  all  the  requisites  of  the  Act 
of  1 89 1,  and  as  these  were  valid  under  the 
special  law  of  1867  we  discover  no  reason  for 
holding  them  invalid  under  the  Act  of  1891. 

We  can  discover  no  good  reason  for  holding 
that  the  foot  front  rule  does  not  apply.  The 
Act  of  1867  especially^enjoins  it,  and  objections 
to  its  application  growing  out  of  inequalities  of 
the  surface  which  seem  to  make  some  cases 
harder  than  others,  are  not  fundamental  so  as  to 
make  the  rule  inapplicable  on  that  account.  It  may 
well  be  that  the  improvement  is  less  valuable  to 
some  owners  than  to  others,  and  that  the  bur- 
then of  payment  is  more  oppressive  to  some  than 
to  others,  but  that  consideration  cannot  suffice  ta 
change  the  application  of  the  rule.  In  Ciiy  v. 
McCormick,  129  Pa.  213,  speaking  upon  this 
subject,  we  said,  **It  is  perhaps  impossible  to 
frame  any  general  rule  that  would  produce  exact 
uniformity  and  do  equal  justice  in  all  cases. 
This  arises  from  the  fact  that  a  rule  to  be  valid 
must  be  general,  and  the  further  conceded  fact, 
that  in  the  application  of  all  general  rules  there 
will  be  cases  of  individual  hardships." 

In  Michener  v,  Philadelphia,  118  Pa.  535,  we 
said,  "The  plaintiff  alleges,  however,  that  his 
property  is  not  benefited  by  the  sewer.  He  may 
or  may  not  be  mistaken  in  this.  We  cannot  say. 
But  this  is  a  species  of  taxation,  and  all  taxation 
is  presumed  to  be  for  the  benefit  directly  or  in- 
directly of  the  taxpayer  or  his  property.  Laid 
as  taxes  are  under  general  laws  there  will  always- 

be  cases  of  apparent  individual  hardship 

And  it  would  be  intolerable  if  in  every  instance 
of  a  special  taxation  the  question  of  benefits 
could  be  thrown  into  the  jury  box."  In  Ham- 
mett  V.  Philadelphia,  65  Pa.  155,  Sharswood, 
J.,  delivering  the  opinion,  said,  "Perhaps  no 
fairer  rule  can  be  adopted  than  the  proposition 
of  feet  front,  although  there  must  be  some  ine- 
qualities if  the  lots  differ  in  situation  and  depth. 
No  system  of  taxation  which  the  wit  of  man  ever 
devised  has  been  found  perfectly  equal."  The 
appellants  are  doubtless  unfortunately  circum- 
stanced in  respect  of  the  character  of  their  sur- 
face, but  that  fact  cannot  change  the  application 
of  the  rule.  We  see  no  error  in  the  record^ 
and  the  assignments  of  error  are  all  dismissed. 

Judgment  affirmed.  w.  c.  s. 
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Oct  '94,  246.  November  6,  1894. 

McKeesport  v.  Soles. 

JPubUc  improvements — Assessments  for — Foot 
front  rule  when  applied — Whether  urban  or 
rural,  for  the  jury. 

Whether  the  property  charged  for  public  improvemenls 
is  urban  or  rural  is  a  question  of  fact,  and  usually  for  the 

Assessments  on  individual  properties  for  public  im- 
provements can  only  be  made  to  the  extent  of  the  local 
and  special  benefit  received  therefrom,  and  the  system  of 
assessment  by  the  foot  front  rule  has  only  been  sustained 
on  the  ground  that  in  cities  and  large  towns  where  popu- 
lation is  dense  and  lots  are  small,  it  is  a  fairly  approxi- 
mate and  just  measure  of  such  benefits ;  it  is  not  applic 
4ible  to  rural  neighborhoods. 

Appeal  of  Catherine  Soles,  defendant,  from 
the  judgment  of  Common  Pleas  No.  2,  of  Alle- 
gheny County,  in  a  proceeding  by  scire  facias 
sur  lien  filed  by  the  City  of  McKeesport  for 
street  improvements. 

On  the  trial  of  this  cause,  before  White,  J., 
the  following  facts  appeared  : — 

The  City  of  McKeesport  filed  a  lien  against 
the  property  of  the  defendants  for  grading,  pav- 
ing and  curbing  of  Fifth  avenue  for  110,394.31 
The  lien  was  based  upon  an  assessment  made  by 
resolution  of  the  city  council  of  I9.78  per  front 
foot,  pursuant  to  an  Act  of  Assembly  approved 
April  3,  1867,  and  an  ordinance  of  McKeesport 
passed  May  20,  1890.  The  defence  denied  that 
the  improvement  was  made  at  the  instance  or  re- 
quest of  defendant,  or  that  she  promoted  it  in 
any  way,  and  alleged  that  it  was  done  without 
notice  to  her  of  the  proceeding  by  which  it  was 
accomplished,  and  that  her  said  tract  of  land, 
through  which  this  alleged  improvement  was 
made,  was  only  used,  so  far  as  improved,  for 
farming  purposes  and  pasturage,  the  residue  be- 
ing wild,  uncultivated  land,  and  none  of  it  with- 
in the  built-up  town  of  McKeesport.  The  de- 
fendant submitted,  inter  alia,  the  following 
points: — 

4.  The  resolution  of  the  town  council,  arbi- 
trarily assessing  the  cost  and  expense  incurred 
by  the  borough  for  grading,  paving,  etc.,  of  the 
^d  avenue,  was  void,  and  imposed  no  legal 
liability  upon  the  defendant,  or  her  land,  there- 
fore plaintiff  cannot  recover. 

5.  The  assessment  of  the  costs  and  expenses 
of  the  said  improvement  of  Fifth  avenue  by  the 
frontage  rule  of  valuation,  whereby  the  same 
were  charged  against  the  property  abutting  upon 
the  avenue  in  proportion  to  the  number  of  feet 
front  thereon,  was  arbitrary,  unconstitutional 
and  void. 

6.  Such  a  mode  of  assessment  for  improve- 
ments through  a  rural  or  suburban  district  is  con- 
trary to  law. 


7.  Upon  all  the  testimony  in  the  case  the 
verdict  of  the  jury  should  be  for  the  defendant 

The  Court  refused  all  of  defendant's  points, 
reserved  the  above  questions  involved,  and  in- 
structed the  jury  to  find  for  the  plaintiff. 

Verdict  for  plaintiff  for  |ii,7i4-32>  subjectto 
the  questions  of  law  reserved.  Subsequently  the 
Court  gave  judgment  for  plaintiff  and  filed  the 
following  opinion : — 

"These  points  raise  only  questions  of  law. 
There  was  no  point  direcdy  raising  the  question 
whether  this  was  rural  property,  in  the  sense  that 
it  was  not  liable  to  an  assessment  according  to 
the  frontage  rule ;  but  if  there  had  been,  it 
should  have  been  refused.  The  evidence  as  to 
the  properties  all  along  the  street  on  both  sides 
of  defendant's  properly,  was,  that  small  lots  had 
been  sold  and  built  upon,  as  is  usual  in  the  outer 
suburbs  of  cities  and  boroughs.  It  was  a  part  of 
the  city,  not  of  the  country.  The  defendant 
has  a  farm  of  over  100  acres,  lying  back,  but 
fronting  about  1,000  feet  on  this  street.  That 
portion  fronting  on  the  street  was  rough  and 
steep.  The  assessment  was  for  172  feet  deep, 
being  the  depth  back  of  adjoining  lots,  sold 
from  the  Soles'  property.  At  that  distance 
back,  or  less,  the  ground  was  very  suitable  for 
laying  out  in  lots,  either  fronting  on  this  street, 
or  on  others  that  might  be  laid  out  from  it.  The 
improvement  was  made  under  the  special  Act 
for  the  borough,  approved  April  3,  1867,  P.  L 
732.  That  Act  does  not  require  the  petition  to 
be  signed  by  a  majority  in  interest  of  property 
owners  on  the  street,  but  only  a  majority  in 
number.  The  petition  in  this  case  was  so  signed 
The  proceeding  in  this  case  was  under  special 
Act  of  the  borough  and  the  improvement  com- 
pleted before  the  general  Act  of  1891.  All  the 
legal  questions  raised  in  the  defendant's  points 
are  involved  in  the  validity  of  that  special  Act 
for  McKeesport  borough.  All  the  proceedings 
in  this  case  were  in  strict  conformity  to,  and 
compliance  with,  that  statute.  If  it  was  a  valid 
statute  at  the  time  these  proceedings  were  had, 
the  defendant  has  no  legal  defence.  For  more 
than  twenty  years  that  special  Act  was  in  force, 
many  streets  were  improved  under  it,  it  has  been 
repeatedly  before  the  Courts  of  this  county  and 
the  Supreme  Court,  and  always  upheld.  And  at 
the  time  of  this  improvement  was  the  only 
street  improvement  Act  applicable  to  the 
Borough  of  McKeesport.  Under  these  facts,  we 
think  the  questions  of  law  raised  by  defendant's 
points  should  be  decided  in  favor  of  the  plaintiff 
and  against  the  defendant.  And  it  is  accord- 
ingly ordered  that  judgment  be  entered  on  the 
reserved  questions  of  law  in  favor  of  plaintiff 
against  defendant  for  the  amount  of  the  verdict, 
on  payment  of  verdict  fee." 
Thereupon  defendant  appealed,  assigning  as 
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€rror  the  entry  of  the  judgment  and  the  refusal 
of  the  Court  to  instruct  the  jury  as  prayed  for 
by  defendant. 

A.  M.  Brown^  {JohnD.  Brown  with  him), 
for  appellant. 

The  frontage  rule  of  valuation,  whereby  the  cost 
of  the  paving  of  street  or  other  municipal  improve- 
ments is  ass^sed  upon  the  property  holders  abut- 
ting upon  the  street,  in  proportion  to  the  number 
of  feet  their  property  fronts  thereon,  while  it 
may  be  a  just  mode  of  assessing  the  cost  upon 
■compact  city  lots,  where  the  properties  do  not 
materially  differ  in  value,  cannot  be  applied 
where  the  street  or  improvement  is  made  through 
rural  or  suburban  districts,  and  furthermore, 
an  Act  of  Assembly  which  applies  that  mode  of 
-assessment  to  such  districts  is  unconstitutional. 

Seely  v  The  City  of  Pittsburgh,  82  Pa.  360. 
Washington  Avenue,  69  Id.  352. 
Keith  V,  Philadelphia,  126  Id.  575. 
Crsig  V.  Philadelphia,  89  Id.  265. 

Upon  the  testimony  in  this  case  the  jury  would 
Tiave  been  justified  in  finding  that  Mrs.  Soles's 
property  was  in  a  rural  district,  remote  from  the 
built-up  part  of  the  town  of  McKeesport,  and 
therefore  within  the  rule  established  in  the  Seely 
case,  and  it  was  error  to  refuse  her  points  and 
determine  the  question  without  submitting  it  to 
the  jury. 

W,  B,  Rodgers',  (/?.  C.  Rankin  with  him), 
for  appellee. 

In  view  of  the  entire  evidence,  this  property, 
surrounded  as  it  was  by  building  lots  and  build- 
ings, situated  on  an  avenue,  of  which  almost  the 
whole  frontage  was  either  laid  out  in  lots,  or 
built  upon,  was  ripe  for  city  improvement,  with- 
in the  rule  which  appellant's  attorney  laid  down 
in  the  argument,  viz :  **The  foot  front  rule  can 
only  be  applied  to  the  built  up  portion  of  the 
city,  or  to  property  ripe  for  city  treatment," 
and  should  not  be  permitted  to  escape  its  proper 
burden,  because  it  stands  high  above  the  street 
and  may  therefore  be  less  vduable  than  other 
tracts. 


January  7,  1895.  Mitchell,  J. 
ments  on  individual  properties  for  public  im- 
provements can  only  be  made  to  the  extent  of  the 
local  and  special  benefit  received  therefrom,  and 
the  system  of  assessment  by  the  foot  front  rule 
lias  only  been  sustained  on  the  ground  that  in 
•cities  and  large  towns  where  population  is  dense 
and  lots  are  small,  it  is  a  fairly  approximate  and 
just  measure  of  such  benefits  :  Washington  Av., 
69  Pa.  352,  361  ;  Seely  v,  Pittsburgh,  82  Id. 
360 ;  Craig  v,  Philadelphia,  89  Id.  265.  In 
rural  neighborhoods  and  other  places  such  a  rule 
is  not  applicable  and  cannot  be  constitutionally 
applied.  Id.l|The  question  whether  the  prop- 
erty charged  is],urban  or  rural  is  one  of  fact,  and' 


usually  for  the  jury.      Scran  ton  v.  Coal  Co., 
105  Pa.  445. 

The  learned  Judge  below  was  of  opinion  that 
this  question  was  not  open  to  contention  in  the 
present  case,  and  therefore  took  it  away  from. the 
jury.  In  this  we  think  there  was  error.  The 
local  Act  of  1867  is  exceedingly  arbitrary  in  its 
provisions  and  liable  to  work  very  great  injus- 
tice. Proceedings  under  it  therefore  should  be 
carefully  scrutinized  and  held  with  a  firm  hand 
for  the  protection  of  private  rights.  The  appel- 
lant's property,  upon  which  a  very  heavy  assess- 
ment was  levied  apparently  without  her  knowl- 
edge or  opportunity  to  be  heard,  is  admitted  to 
be  mainly,  at  least,  farm  land  with  a  frontage  of 
half  a  mile  on  the  street  in  question,  but  the 
principal  part  lying  back,  and  not  accessible 
from  the  street.  There  was  evidence  that  it  is  a 
rough  tract,  unsuitable  for  building  on,  and  ele- 
vated some  feet  above  the  grade  of  the  avenue. 
It  is  at  some  distance  from  the  built-up  portion 
of  the  town  of  McKeesport,  and  the  intermedi- 
ate buildings  and  improvements  are  claimed  to 
be  rural  rather  than  urban  in  character.  A  very 
important  fact  on  which  much  stress  was  laid, 
was  the  division  of  the  property  on  the  opposite 
side  of  the  street  into  lots  and  dwellings.  Ordi- 
narily such  fact  would  be  controlling  evidence 
of  the  extension  of  the  town  to  that  neighbor- 
hood, but  this  effect  is  modified  by  the  other 
fact  that  the  avenue  is  laid  upon  the  line  of 
an  old  State  road,  and  the  lots  and  buildings 
in  question  are  claimed  to  be  only  the  usual  de- 
velopment of  rural  property  on  the  line  of  such 
a  road,  and  therefore  not  conclusive  of  the 
growth  of  the  town  in  that  direction.  All  the 
evidence  bearing  on  this  question  should  have 
been  submitted  to  the  jury. 

Judgment    reversed     and    venire    de    novo 
awarded.  w.  c.  s. 


Oct.  '94, 294. 


October  18,  1894. 


Appeal  of  William  M.  and  John  M. 
Webb. 

Orphans^     Court — Executors — Accounts — Sur^ 
charge—Payment  to  attorney-at-law, 

A  credit  claimed  in  their  account  bv  executors  or  ad- 
ministrators for  suitable  tombstones  for  the  decedent's 
burial  lot  is  entirely  proper  and  should  be  allowed. 

Nor  should  the  accountants  be  surcharged  with  the 
amount  of  a  judgment  due  the  decedent  which  had  been 
paid  to  the  attomey-at-law  who  had  represented  decedent. 
Gross  negligence  only  on  their  part  will  render  them  liable 
to  surcharge. 

McGlinsey*8  Appeal,  14  S.  &  R.  64 ;  Porter's  Estate, 
77  Pk.  43;  Calhoun's  Estate,  6  Watts,  185,  and  Konig- 
macher  v,  Kimmel,  i  Pen.  &  Watts,  213,  followed. 
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Appeal  of  William  M.  Webb  and  John  M. 
Webb,  from  the  decree  of  the  Orphans'  Court  of 
Butler  County,  dismissing  exceptions  to  report 
of  the  auditor  appointed  by  the  Court  to  audit 
their  account. 

The  material  facts,  as  found  by  the  auditor, 
were  that  John  Webb,  the  testator,  died  on  Aug- 
ust 22,  1890,  and  that  by  his  last  will,  which 
was  proved  on  August  30,  1890,  he  made  the 
appellants  executors.  The  executors  upon  a 
citation  directed  to  them,  filed  a  partial  account 
on  February  18,  1892,  and  a  final  account  Aug- 
ust 5,  1893. 

Except  the  moneys  and  securities  the  execu- 
tors took  all  the  personal  estate  at  its  appraised 
value. 

The  total  appraised  value  of  the  estate  was 
^3>039-i9-  In  their  final  account  executors 
claimed  credit  for  |i2o  for  tombstones  placed  in 
decedent's  burial  lot. 

This  credit  the  auditor  disallowed.  Among 
the  items  which  the  auditor  found  the  account- 
ants should  have  charged  themselves  with  was  a 
judgment  held  by  the  testator  against  William  B. 
Curry.  Interest  on  this  judgment  was  paid  up 
to  July  11,  1890,  the  interest  having  been  paid 
to  John  Webb  in  his  lifetime.  The  evidence 
also  shows  that  William  B.  Curry  paid  this  judg- 
ment to  Walter  L.  Graham,  attorney  for  the 
executors  of  John  Webb,  deceased,  on  the  25th 
day  of  January,  1892.  The  money  was  not 
paid  over  to  the  executors,  and  they  did  not 
know  it  had  been  paid  until  the  fact  appeared  in 
evidence.  The  auditor  is  of  the  opinion  that 
under  the  circumstances  the  executor  should  ac- 
count for  the  sum  of  I701.75  and  all  interest 
thereon  from  July  11,  1890,  to  August  5,  1893, 
the  date  of  the  filing  of  the  final  account,  mak- 
ing in  all  the  sum  of  I830.97.  The  other  items 
of  the  appraisement,  consisting  of  personal 
property  on  the  farm,  are  accounted  for  on  the 
basis  of  the  appraisement.  With  this  amount 
the  auditor  surcharged  the  executors. 

Both  to  his  disallowing  the  credit  claimed  for 
the  tombstones  and  to  the  surcharge  accountants 
filed  exceptions,  which  were  dismissed  by  the 
Court,  whereupon  accountants  appealed. 
John  M,  Thompson^  for  appellants. 

Executors  shall  not  be  compelled  to  account 
for  money  they  never  received  where  no  gross 
negligence  or  wilful  default  on  their  part  is 
shown. 

Johnson's  Appeal,  12  S.  &  R.  324. 
Moore's  Appeal,  10  Barr,  438. 
Calhoun's  Estate,  6  Watts,  188. 
Thompson  z'.  Brown,  4  Johns.  619. 
Ncft's  Appeal,  57  Pa.  96. 

Common  skill,  common  prudence  and  com- 
mon caution,  are  all  Courts  have  required. 

Chambersburg  Saving  Fund's  Appeal,  76  Pa.  226. 
Konigmacber  v.  Kimmel,  i  P.  &  W.  213. 


It  is  the  duty  of  executors  to  erect  suitabk 
gravestones  in  the  place  of  burial  of  their  testa- 
tor. 

McGlinsey's  Appeal,  14  S.  &  R.  66. 
Porter's  Estate,  77  Pa.  43. 
Connelly's  Estate,  28  Pitts.  L.  J.  352. 

H.  H.  Gaucher  (G.  W.  FUeger  yK\i\i\m\ 
for  appellee,  cited — 

Stong's  Appeal,  160  Pa.  13. 
Wynkoop  v,  Wynkoop,  6  Wright,  302. 

January  7,  1895.  Green,  J.  It  is  rather 
surprising  that  after  two  express  decisions  of  this 
Court  to  the  contrary,  the  auditor  and  Court  be- 
low should  have  refused  a  credit  of  $120  paid  by 
the  accountants  for  the  erection  of  a  tombstone 
over  the  grave  of  the  testator.  Both  McGlin- 
sey's Appeal,  14  S.  &  R.  64,  and  Porter's  Estate, 
77  Pa.  43,  decide  explicidy  that  an  allowance 
for  such  an  expenditure  is  entirely  proper,  and 
credit  for  it  should  be  given  against  the  estate  of 
the  decedent.  In  the  former  of  these  cases  the 
expense  was  incurred  by  an  administrator,  in  the 
latter  by  executors,  and  in  both  the  credit  was 
allowed  without  the  slightest  hesitation.  In  Por- 
ter's Estate,  Mr.  Justice  Sharswood,  deUvering 
the  opinion,  said,  '*This  Court  has  recc^ized 
the  expense  of  a  suitable  tombstone  over  the 
grave  of  a  decedent  to  be  a  legitimate  item  of 
credit  in  the  accounts  of  an  executor  even  when 
no  provision  on  the  subject  was  made  in  the  will 
of  the  testator." 

In  the  present  case  the  credit  claimed  for  this 
purpose  was  only  I120,  which  was  entirely  rea- 
sonable and  proper  in  any  point  of  view.  Wyn- 
koop V,  Wynkoop,  42  Pa.  293,  contains  nothing 
in  conflict  with  the  case  above  cited.  This  ques- 
tion did  not  arise  there,  and  in  any  event  the 
act  of  burial  includes  all  the  usual  incidents  of 
decent  burial  of  which  one,  at  least,  is  the  erec- 
tion of  a  suitable  tombstone. 

As  to  the  surcharge  of  the  amount  of  the 
Curry  judgment  we  are  of  opinion  it  should  not 
have  been  made.  The  loan  was  made  by  the 
decedent,  who  took  a  Judgment  note  tor  it,  pay- 
able five  years  after  date,  and  it  did  not  mature 
until  January  11,  1894.  The  decedent  em- 
ployed Mr.  Graham,  a  member  of  the  bar,  to 
enter  the  judgment,  and  Mr.  Graham  did  so  and 
entered  his  appearance  for  the  decedent  as  plain- 
tiff in  the  judgment.  The  record  remained  in 
this  condition  until  the  death  of  the  decedent, 
which  occurred  in  1890.  The  executors  em- 
ployed Mr.  Graham  as  their  counsel  in  the  settle- 
ment of  the  estate.  During  the  life  of  Johfl 
Webb  the  interest  was  paid  to  him  as  it  fell  due, 
and  after  his  death  several  interest  payments 
were  made  to  the  executors.  In  January,  iSpai 
the  last  of  these  payments  of  interest  was  made  to 
the  executors,  and  Mr.  William  M.Webb,  oneof 
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the  executors,  then  told  Mr.  Curry,  the  judg- 
ment debtor,  that  they  would  need  some  money 
to  pay  legacies,  and  supposed  they  would  have 
to  sell  the  judgment.  Mr.  Curry  then  told  Mr. 
Webb  that  he  would  like  to  have  the  opportunity 
of  paying  the  judgment  and  said  he  thought  he 
could  pay  it.  Mr.  Webb  then  told  Mr.  Curry 
that  Mr.  Graham  was  their  attorney  and  he 
should  see  him  about  it,  and  arrange  the  payment 
as  soon  as  was  convenient.  Afterwards,  about 
January  26,  1892,  Mr.  Curry  paid  the  money  to 
Mr.  Graham,  who  thereupon  satisfied  the  judg- 
ment of  record. 

The  executors  filed  their  first  account  on  Feb 
ruary  18,  1892,  and  did  not  charge  themselves 
with  the  money  paid  by  Curry  to  Graham.  They 
filed  another  account  on  August  5,  1893,  and  it 
was  on  the  audit  upon  this  account  that  the 
auditor  was  asked  to  surcharge  the  executors 
with  this  money.  At  the  meeting  before  the 
auditor  on  October  12,  1893,  both  of  the  execu- 
tors testified  that  they  had  no  knowledge  of  the 
payment  of  the  money  due  on  the  Curry  judg- 
ment, either  when  it  was  paid  or  afterwards, 
until  they  heard  of  it  on  that  audit.  That 
Graham  had  never  told  them  of  it  but  had  said 
he  could  have  the  money  when  the  account  was 
confirmed.  They  also  testified  that  Graham  was 
their  counsel  throughout  the  settlement  of  the 
estate. 

It  cannot  be  doubted  that  the  payment  to 
Graham  was  a  good  payment  and  that  the  ac- 
countants could  not  be  charged  with  supine 
negligence  for  permitting  the  payment  to  be 
made,  or  for  not  collecting  it  from  him  if  he  was 
insolvent,  and  on  that  account  they  were  unable 
to  collect  it. 

The  leading  case  in  Pennsylvania  on  thissubject 
is  Calhoun's  Estate,  6  Watts,  185.  There  the 
testator  had  recovered  a  judgment  against  sol- 
vent debtors  and  held  it  at  the  time  of  his  death. 
The  executors  issued  a  sci.  fa.  to  revive,  employ- 
ing the  same  counsel  who  had  been  employed  by 
the  testator.  Judgment  on  the  sci.  fa.  was  ob- 
tained, execution  issued  and  certain  lands  were 
levied  upon  and  condemned  as  the  property  of 
the  defendants  in  the  judgment.  Nothing  fur- 
ther was  done  for  several  years  when  another  sci. 
fa.  was  issued,  and  to  that  the  surviving  defend- 
ant pleaded  payment  with  leave,  and  then  that 
proceeding  rested.  Subsequently  other  proceed- 
ings were  had  which  so  resulted  that  if  the  money 
was  collected  by  the  counsel  of  the  executors  it 
was  embezzled  by  him,  and  if  not  it  was  lost 
through  his  neglect  in  conducting  the  proceed- 
ings. Testimony  was  given  to  show  that  the 
attorney  had  collected  the  money  and  used  it 
himself.  On  the  settlement  of  the  executors' 
account  an  attempt  was  made  to  surcharge  them 
with  the  money  lost.      The  Orphans'  Court  sur. 


charged  them,  but  this  Court  reversed  the  decree 
and  held  that  the  executors  were  not  liable.  Mr. 
Justice  Rogers,  delivering  the  opinion,  said, 
**Thus  executors,  administrators  or  trustees,  act- 
ing with  good  faith,  and  without  any  wilful  de- 
fault or  fraud,  will  not  be  responsible  for  any 
loss  that  may  arise.  All  that  a  Court  of  equity 
requires  from  trustees  is  common  skill,  common 
prudence  and  common  caution.  Executors, 
administrators  or  guardians,  are  not  liable  beyond 
what  they  actually  receive  unless  in  case  of  gross 
negligence ;  for  when  they  act  as  others  do  with 
their  own  goods  and  with  good  faith,  and  not 
guilty  of  gross  negligence,  they  are  not  liable. 
I  Penn.  Rep.  213;  Theenigmote,  Appellant  v» 
Thimnel,  assignee ;  Thompson  v.  Brown,  Fay 
and  others,  4  John.  Cha.  Rep.  619.  A  Court 
of  equity,  as  is  said  in  Thompson  v.  Brown, 
always  treated  trustees  acting  in  good  faith  with 

great  tenderness In  Routh  v,  Howell,  3 

Ves.  567,  the  same  point  was  ruled.  Executors 
were  discharged  from  liability  for  a  loss  arising 
from  the  insolvency  of  a  banker  whom  the  testa- 
tor had  trusted  and  with  whom  they  suffered 
stock,  deposited  by  the  testator,  to  remain.  This 
principle  has  an  exceedingly  strong  bearing  on 
the  case  in  hand."  Speaking  of  the  action  of 
the  executors  it  was  further  said,  "They  reposed 
confidence  where  the  testator  had  reposed  it ; 
for  it  must  not  be  forgotten  that  Mr.  Wright  was 
the  counsel  selected  by  the  testator  himself. 
.  .  .  .  Nor  can  it  affect  the  liability  of  the  exe- 
cutors, whether  Mr.  Wright  received  the  money 
or  not,  nor  in  what  capacity  he  received  it,  as 
they  had  a  right  to  repose  confidence  in  his 
skill.  The  money  was  lost  by  his  misconduct, 
and  the  cases  cited  show  that  trustees  who  act 
with  good  faith,  are  not  liable  for  such  misman- 
agement of  their  agents  as  they  can  neither  fore- 
see or  control." 

All  of  the  foregoing  has  been  many  times 
affirmed  by  this  Court,  and  it  is  the  undoubted 
law  of  .the  Commonwealth  to-day. 

In  Moore's  Appeal,  10  Pa.,  on  page  438,  we 
said,  '*The  general  rule  unquestionably  is  that  a 
trustee  is  not  liable  for  more  than  he  receives  of 
the  profits  of  the  estate,  for  he  is  considered  in 
thci  character  of  a  stakeholder  or  bailiff.  If  you 
wish  to  surcharge  him  beyond  the  actual  profits, 
you  must  prove  satisfactorily  supine  negligence 
or  wilful  default." 

In  Chambersburg  Savings  Fund's  Appeal,  76 
Pa.  203,  we  said,  '*It  is  well  settled  that  a  trustee 
shall  not  be  surcharged  for  a  loss  which  has  oc- 
curred, in  case  he  has  exercised  common  skill, 
common  prudence  and  common  caution ;  but 
for  supine  negligence,  or  for  wilful  default  he 
shall  be  held  responsible,"  citing  several  cases. 

In  Landmesser's  Appeal,  126  Pa.  115,  a  guar- 
dian placed  a  claim  in  the  hands  of  an  attorney, 

Digitized  by  LjOOQIC 


574 


WEEKLY  NOTES  OF  CASES. 


at  the  time  of  good  standing,  for  collection.  The 
attorney  having  collected  the  money  and  em- 
bezzled it,  gave  the  guardian  his  judgment  note 
for  the  amount,  which  proved  worthless  by  reason 
of  the  maker's  insolvency.  In  such  case  the 
fact  that  the  guardian  declined  to  incur  costs  in 
a  fruitless  effort  to  enforce  payment  of  the  note 
by  ordinary  process,  or  to  apply  to  the  Court  for 
a  rule  on  the  attorney,  or  to  institute  a  criminal 
prosecution  against  him,  was  not  such  negligence 
as  would  warrant  a  surcharge  of  the  amount  of 
the  note. 

Without  further  reference  to  the  adjudicated 
cases,  and  recurring  to  the  facts  of  this  case,  we 
do  not  perceive  thus  far  sufficient  evidence  of 
supine  negligence  on  the  part  of  these  executors 
to  justify  a  surcharge  of  the  amount  in  the  hands 
of  their  attorney.  They  were  guilty  of  no  neg- 
ligence in  allowing  him  to  receive  it.  He  was 
trusted  by  their  testator,  and  their  trusting  him 
was  no  proof  of  negligence.  They  were  guilty 
of  no  wilful  default  and  of  no  fraud.  They  did 
not  know  the  money  had  been  collected  by  him 
at  the  time,  even,  when  their  last  account  was 
filed,  and  at  the  time  of  the  audit  they  had  not 
sufficient  opportunity  to  enforce  collection  from 
him  by  adverse  proceedings.  They  testify  that 
he  assured  them  the  money  would  be  forthcom- 
ing when  the  account  was  confirmed.  While 
that  is  no  excuse  for  his  not  paying  over  the 
money  it  is  a  reasonable  excuse  for  their  not 
having  it  at  the  moment  they  discovered  he  had 
received  it,  and  even  at  the  close  of  the  audit. 
It  is  true  the  Orphans'  Court  referred  the  matter 
back  to  the  auditor  to  hear  further  testimony, 
and  such  testimony  was  taken  in  May,  1894. 
The  accountants  were  then  examined  in  relation 
to  this  matter  and  they  gave  full  testimony  upon 
the  whole  subject.  But  for  some  unaccountable 
reason  they  were  not  asked  by  counsel  on  either 
side,  what  was  the  reason  they  had  not  collected 
the  money  from  Graham,  nor  whether  they  had 
or  had  not  taken  any  steps  to  collect  it,  nor 
whether  Graham  was  insolvent.  This  was 
dereliction  on  the  part  of  counsel  on  both  sides 
for  which  we  do  not  feel  disposed  to  surcharge 
them  at  this  time.  As  the  asset  is  one  that  has 
not  yet  been  administered,  it  is  still  the  subject 
of  a  future  accounting  to  which  the  executors 
may  yet  be  summoned  by  citation,  when  the 
whole  subject  can,  and  certainly  ought  to  be 
thoroughly  investigated,  especially  the  question 
of  Graham's  solvency.  We  only  decide  now 
that  on  the  present  state  of  the  record  we  do  not 
think  the  executors  should  be  surcharged  with 
this  debt.  Should  they  fail  to  show  hereafter 
that  they  could  not  have  collected  the  money 
after  they  were  informed  of  its  payment  to  Gra- 
ham, a  very  grave  question  as  to  their  liability  to 
be  surcharged  will  arise.     If  any  false  sentiment 


about  exposing  the  insolvency  or  dishonesty  of 
their  own  attorney  should  deter  them  from  a 
thorough  exhibition  of  the  matter  they  must  take 
without  complaining  whatever  consequences  may 
result. 

The  decree  of  the  Court  below  is  reversed, 
and  the  record  is  remitted  with  instructions  to 
restate  the  account  in  accordance  with  this 
opinion,  the  costs  of  this  appeal  to  be  paid  by 
the  appellees.  w.  d.  n. 


'Eumtibt  Mtpaxtmtnt  of 
ilennsslbanta. 

In  re  York  Wall  Papei  Company. 

Charter  —  Manufacturing  campanUi — Simkr 
names. 

Upon  an^application  bjr  <<The  York  Wall  Pkper  On- 
pany,*'/jr  iocorporation  under  the  Act  of  April  29, 1874 
and  lU.supplements,  for  the  purpose  of  mannfactaringw^ 
paper,  a  protest  was  filed  bj  the  **York  Card  and  Fqx 
Compsuiy,"  whose  business  was  principally  the  muui^c 
ture  of  wall  paper,  although  not  originally  chartered  for 
that  purpose  exclusively : 

Held^  that  as  no  present  injury  was  apparent  from  its  in* 
corporation  and  none  could  be  presumed  a  charter  shoild 
be  granted,  leaving  to  a  Court  of  equity  the  duty  of  le- 
stnuning  the  corporation  from  longer  exercising  its  fini- 
chises  under  that  title,  should  any  evil  sabseqnently  d^ 
vclop. 

In  re  application  for  a  charter  of  the  York 
Wall  Paper  Company. 

The  facts  sufficiently^appear  [in  the  opinion, 
infra, 

Stewart^  Niles  <&•  Neff^  for  protestant. 

N,  Sargent  Ross^  for  applicant. 

January  10,  1895.  '^^^  Secretary  or  thi 
Commonwealth  (Hon.  Wiluam  F.  HARJury). 

The  "York  Wall  Paper  Company"  desires  in- 
corporation under  the  Act  of  April  29,  18741 
aud  its  supplements,  for  the  purpose  of  mano- 
facturing  wall  paper,  decorative  paper  hangings 
and  other  paper  products. 

The  "York  Card  and  Paper  Company," 
whose  business  of  late  years  has  been  confined 
principally  to  the  manufacture  of  wall  paper, 
although  said  company  was  not  onginally  char- 
tered for  that  purpose  exclusively,  objects  to  the 
granting  of  this  charter  because  both  corpora- 
tions would  be  engaged  in  the  manufacture  of 
the  same  kind  of  paper,  and  especially  on  ac- 
count of  the  alleged  similarity  of  their  titles 
and  the  resulting  confusion  which  it  is  alleged 
would  follow. 
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It    cannot  be   successfully  contended    that 
either  of  these  companies  have  an  exclusive 
right  to  the  name  "York;*'  nor  do  we  think 
that  the  words  "paper"  and  "company"  can  be 
exclusively  used  by  them.     It  has  been  decided 
by  this  department  that  the  "Citizens'  Trust, 
Tax  Indemnity  and  Surety  Company"  could 
amend  its  title  by  striking  out  the  words  "Tax 
Indemnity,"  notwithstanding  a  protest  by  the 
"City  Trust,  Safe  Deposit  and  Surety  Com- 
I)any,"  which  protest  was  based  on  the  ground 
of  similarity  of  titles.     9  Penna.  C.  C.  R.  366. 
The  application  for  charter  of  the  "Dime  Sav- 
ings Bank  of  Philadelphia"  was  also  granted, 
although  a  protest  was  filed  against  it  by  the 
"Dime  Savings  Fund  and  Trust  Company," 
which  latter  company  objected  to  the  granting 
of  the  charter  because  of  the  similarity  of  the 
titles.     9  Penna.  C.  C.  R.  369.    (See  also  Car- 
lin  Manufacturing  Company,  i    Penna.   Dist. 
Rep.  14.)    It  was  also  decided  in  the  case  of 
Koehler^/  a/.,  appellants,  v,  Edward  Sanders 
€/  a/ ,  respondents,  122  N.  Y.  65,  that  an  ex- 
clusive proprietory  interest  cannot  be  acquired 
in  a  word  which  is  a  generic  term,  in  common 
use,  and  in  its  nature  descriptive  of  and  ordin- 
arily characterizing  the  business  to  which  it  per- 
tains, rather  than  its  origin  or  proprietorship,  and 
that  a  name  adopted  as  a  partnership  name  which 
merely  indicated  a  business  in  which  the  firm 
purports  by  it  to  be  engaged,  may  not  be  pro- 
tected as  a  trade  mark.      In  an  action  by  the 
Hygeia  Water  Ice   Company    to  restrain  the 
New  York  Hygeia  Ice  Company,  Limited,  from 
the  use  of  its  corporate  name  on  the  ground  of 
similarity  of  title,  the  Court  says,  "The  grava- 
men of  the  action  is  that  the  defendant  has  ap- 
propriated and  is  using  a  corporate  name  calcu- 
lated to  confuse  and  deceive  the  public  to  the 
plaintiffs  injury.     There  is  no  finding  and  no 
satisfactory  proof  that  the  defendant,  by  use  of 
the  name  ever  deceived  anyone,  or  that  any 
confusion  as  to  identity  was  ever  produced  in 
consequence.     The  two  corporations  certainly 
have  different  names,  though  the  word  "Hy- 
geia" occurs  in  both;  but  this  fact  would  not 
warrant  us  in  assuming  as  matter  of  law  that  the 
name  adopted  by  the  defendant  has  deceived  the 
public  or  is  calculated  to  deceive  them,  or  that 
any  confusion  with  reference  to  the  identity  of 
the  two  corporations  exists  to  the  prejudice  of 
the  plaintiff  in  consequence  of  the  defendant's 
act.     Courts  of  equity  must,  in  such  cases,  as- 
sume that  the  public  will  use  reasonable  intelli- 
gence and  discrimination  with  reference  to  the 
name  of  the  corporations  with  which  they  are 
dealing  or  intend  to  deal,  the  same  as  in  case  of 
individuals  bearing  the  same  or  similar  names. 
It  is  time  enough  in  such  cases  for  equity  to  use 
its  extraordinary  powers  when  it  appears  that 


deception  or  confusion  has  in  fact  resulted  from 
the  use  of -a  word  or  a  name,  or  when  it  clearly 
appears  that  such  result  is  likely  to  follow." 
Hygeia  Ice  Company,  The  New  York  Hygeia 
Ice  Company,  140  N.  Y.  97. 

The  difference  between  the  point  decided,  sa 
far  as  it  affects  the  present  controversy,  is  that 
there  were  two  corporations  already  in  existence 
in  that  case  ;  but  that  cannot  alter  the  fact  that 
there  is  no  present  evil  apparent  which  is  to  fol- 
low the  incorporation  of  the  company  here  ask- 
ing for  a  charter,  and  this  cannot  be  presumed, 
and  should  it  subsequently  develop,  a  Court  of 
equity  would  restrain  the  corporation  from 
longer  exercising  its  franchises  under  that  title. 

Under  a  certain  Act  of  Massachusetts  it  was 
held  that  the  name  "Internation  Loan  and 
Trust  Company,  of  Kansas  City,"  or  the  name 
with  the  addition  of  the  abbreviation  "Mo."  i» 
not  so  nearly  the  same  as  "Internation  Trust 
Company"  as  to  mislead,  and  a  domestic  cor- 
poration which  had  previously  owned  and  done 
business  under  the  latter  name  is  not  entitled  to 
an  injunction  against  a  foreign  corporation  to 
restrain  it  from  doing  business  under  the  former 
name,  although  the  corporation  would  be  en- 
titled to  an  injanction  to  restrain  it  from  carry- 
ing on  a  similar  business.  International  Loan 
and  Trust  Company,  of  Kansas  City,  26  N.  E. 
693.  (See  also  Employers'  Liability  Assurance 
Corporation  v.  Employers*  Liability  Insurance 
Company,  10  N.  Y.  S.  845.) 

It  was  held  in  the  case  of  the  Bank  of  Attica, 
reported  in  12  N.  Y.  S.  648,  that  there  was  no 
such  similarity  in  the  names  "Buffalo  Commer- 
cial Bank"  and  "Bank  of  Commerce  in  Buf- 
falo," as  to  threaten  in  the  proposed  use  of  the 
former  any  substantial  injury  or  inconvenience 
to  the  bank  bearing  the  latter  name.  See  also 
Charles  S.  Higgins  Company  v.  Higgins  Soap 
Company,  24  N.  Y.  S.,  801 ;  Boston  Rubber 
Shoe  Company  v.  Boston  Rubber  Company, 
149  Mass.  436;  Drummond  Tobacco  Company 
V.  Randle,  114  Ills.  412. 

"The  ground  on  which  Courts  of  equity 
afford  relief  in  this  class  of  cases  is  the  injury  to 
the  party  aggrieved,  and  the  imposition  upon 
the  public  by  causing  them  to  believe  that  the 
goods  of  one  man  or  firm  are  the  productions  of 
another.  The  existence  of  these  consequences 
does  not  necessarily  depend  upon  the  question 
whether  fraud  or  evil  intent  does  or  does  not 
exist.  The  ^a  am'ma,  therefore,  would  seem  to 
be  an  immaterial  inquiry."  Holmes  z^.  Holmes, 
etc.,  37  Conn.  278-295,  (1870.) 

A  New  York  corporation,  "Goodyear Rubber 
Company,"  cannot  enjoin  a  Connecticut  cor- 
poration from  using  substantially  the  same 
name.  Goodyear  Rubber  Company  v.  Good- 
year's  Company,  etc.,  128  N.  S.  398,  (1888.) 
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Upon  a  bill  for  injunction  to  restrain  the  use 
of  a  trade- mark  claimed  by  complainant  that  it 
applied  to  a  medical  preparation,  held,  that  it 
described  the  characteristics  and  qualities  of  the 
preparation,  and  that  being  thus  descriptive  it 
•could  not  be  exclusively  appropriated  by  com- 
plainant. Rumford  Chemical  Works  v.  Muth, 
35  Fed.  Rep.  524. 

It  is  not  clear  that  if  the  "York  Wall  Paper 
Company"  had  already  been  chartered,  the 
Courts  would  restrain  its  use  of  the  proposed 
name,  and  from  these  decisions,  as  well  as  from 
a  careful  consideration  of  the  whole  case  and  of 
the  argument  and  brief  submitted,  we  have 
reached  the  conclusion  that  this  application 
should  be  granted. 

Many  disputed  questions  of  fact,  which  this 
department  cannot  decide,  have  arisen  ;  but  it 
not  appearing  from  the  argument  heard  or  law 
-quoted  that  there  would  be  a  present  injury 
^om  this  grant  of  letters  patent,  and  the  mere 
intention  to  injure,  or  possibility  of  mistake  not 
being  sufficient  ground  for  refusal,  there  being 
a  remedy  at  law  for  any  actual  injury  which 
may  hereafter  be  sustained,  while  a  refusal  of 
this  application  would  practically  decide  that 
the  "York  Wall  Paper  Company"  could  not 
designate  by  its  title  the  kind  of  business  it  pro- 
pose to  carry  on,  have  furnished  some  addi- 
tional grounds  for  this  decision.  g.  h.  s. 


iB^omnuin  pieas^ 


•C.  p.  No.  I. 


January  26, 1895. 

Partridge  v.  Powell. 


Practice — Privilege  of  party  attending  on  taking 
depositions —  Waiver  of  process* 

Where  by  agreement  testimony  it  taken  within  this  jur- 
isdiction for  ose  in  a  case  pending  in  another  State,  and  to 
be  pesent  at  the  taking  of  such  testimony,  a  party  comes 
within  this  jurisdiction,  while  such  attendance  will  not 
perhaps  exempt  him  from  sendee  of  process  here  at  the 
suit  of  a  third  person,  as  he  is  not  here  by  process,  or  in 
attendance  on  a  case  here  pending,  yet  he  is  exempt  from 
service  at  the  suit  of  the  other  party  to  the  action  in  which 
the  testimony  is  to  be  used,  as  the  agreement  is,  between 
the  parties,  a  waiver  of  formal  legal  process,  and  the 
parties  to  the  agreement  stand  as  though  the  evidence 
were  taken  in  pursuance  of  process. 

Rule  to  set  aside  service  of  writ. 

The  facts  appearing  by  affidavit  and  deposi- 
tions were  as  follows:  The  defendant  Powell 
was  a  resident  of  Virginia  and  plaintiff  in  a  suit 
in  equity,  pending  in  the  Circuit  Court  of 
Wjrthe  County,  Virginia,  in  which  the  present 
jplaintifis  were  defendants.    It  was  agreed  be 


tween  the  parties  that  testimony  to  be  used  in 
said  suit  might  be  taken  before  a  notary  public 
in  Philadelphia.  The  plaintiff  therein  serred 
a  notice  upon  the  defendant  that  on  January  15, 
1895,  between  the  hours  of  6  a.  m.  and  6  p.  m. 
they  would  take  testimony  at  926  Walnut  street, 
in  the  City  of  Philadelphia.  The  defendant 
thereupon  came  to  the  city  of  Philadelphia  for 
the  sole  purpose  of  being  present  at  the  taking 
of  the  depositions,  and  while  so  present  was 
served  with  a  summons. 

Francis  J,  Alison^  for  the  rule. 

The  defendant  as  a  party  was  privileged  from 
service  during  his  attendance  at  the  taking  of 
depositions.  The  attendance  need  not  be  be- 
fore a  Court,  it  is  sufficient  if  it  be  before  any 
one  pro  hac  vice  representing  the  Court. 

Wetherill  v.  Seitzinger,  i  Miles.  237. 
Holmes  v.  Nelson,  i  Phila.  217. 
Trine  v,  Winton,  3  Luz.  Law  Reg.  216. 
Huddeson  v,  Prizer,  9  Phila.  65. 

When  the  law  requires  a  duty  of  a  citizen  it 
will  protect  him  in  the  discharge  thereof. 

Holmes  v  Nelson,  supra, 

Xin  Bac.  Abr.  Tit.  PrivUege  p.  169. 

William  C.  Mayne,  contra. 

The  act  of  a  notary  public  in  taking  testi- 
mony in  another  State  from  that  of  the  Corat, 
acts  ministerially  only,  and  the  attendance  be- 
fore him  involved  in  this  case  was  in  no  sense 
an  attendance  upon  Court,  hence  the  defend- 
ant was  not  entitled  to  protection. 

February  2,  1895.  Biddle,  J.  As  between 
the  parties  the  agreement  to  take  testimony  in 
Philadelphia  was  the  waiver  of  the  necessity  of 
taking  out  a  commission  for  the  benefit  of  the 
defendant.  While  the  plaintiff,  coming  here  to 
be  present  at  the  taking  of  the  depositions,  conld 
not,  perhaps,  as  against  a  third  party,  claim  ex- 
emption from  service,  as  he  was  not  brought  here 
and  did  not  even  come  voluntarily  in  conse- 
quence of  legal  process,  yet  where  the  legal  pro- 
cess is  waived  by  both  parties  to  a  case  neither 
can  take  advantage  of  the  waiver ;  which  waiver 
would  be  an  inducement  to  bring  the  other  party 
within  the  jurisdiction.  The  party  so  brought 
ought  to  stand  in  the  same  position  as  if  he  came 
to  attend  upon  a  commission,  in  which  case  we 
do  not  think  he  could  be  served. 

Rule  absolute! 

H.  B. 
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ALL  THE  CASES  REPORTED  IN  THIS  VOLUME 

BY 

HENRY    BUDD,  Esq. 


-ACKNOWLEDGMENT.  The  defective  acknowl- 
edgmeot  of  a  married  woman  cannot  be  cured,  but  if  the 
certificate  thereof  only  is  defective,  an  acknowledgment 
having  been  made  in  iact,  the  certificate  may  be  amended 
in  accordance  with  the  Act  of  May  15,  1878,  P.  L.  149. 
Spencer  v.  Reese,  449. 
ACTS  OF  AS8EMBL7. 

1810,  March  20.         Arbitratioo,  471. 

181 1,  March  30.         Lien  of  Taxes,  234. 
1824,  March  29.         Catting  Timber,  341. 
1827,  March  26.         Lien  of  Judgment,  55. 
1827,  April  14.  Lien  of  Taxes,  234. 

1832,  March  15.         Administration,  476. 

1833,  April  8.  Representation  of  Legatee  or  De- 

visee, 427. 
1 834,. February  24.     Lien  of  Judgment,  55. 
1836.  March  21.         limited    Partnership,   353,  355, 

359. 

1836,  June  14.  Assignment  for  Benefit  of  Credi- 

tors, 235,  237. 

1836,  June  16.  Attachment,  371. 

1839,  June  17.  Supervision  of  Records,  273. 

1842,  March  21.         Corporations,  509. 

1844,  April  29.  Taxation,  124. 

1844,  May  6.  Representation  of  Legatee  or  De- 

visee, 427. 

1847,  March  15.         Corporations,  Process,  509. 

1849,  April  5.  Cemeteries,  Roads,  537. 

1 85 1,  April  I4«  Widow's  Exemption,  316. 

1852,  February  10.     Phila.  &  Erie  R.  R.  Co.,  217. 
1854,  May  8.  Vacation  of  Highways,  306. 

1856,  March  17.         Corporations,  509. 

1857,  May  10.  P»rk«,  49. 

i860,  March  31.  Fraudulent    Making   of    Instru- 
ment, 258. 

1 86 1 ,  May  l .  Commissioners,  Contract^,  411. 

1865,  March  30.  Limited  Partnership,  355. 

1867,  March  29.  Registration  of  Deeds,  221. 

1867,  April  3.  McKeesport,  564. 

1867,  April  3.  Road  Law,  90. 

1868,  January  3.  Taxation,  124. 

1868,  April  14.  Park  Commission,  311. 

1869,  March  12.        Borough  of  Indiana,  556. 

1869,  March  17.        Atuchmeat,  87,  458. 

1870,  February  4.       Insurance,  97. 

1871,  April  6.  County  Salary  Board,  193,  411. 

187 1,  June  19.  Railroad  Crossing,  12. 

1872,  March  6.  County  Commissioners,  411. 

1873,  February  20.     Salaries,  41 1. 

1873,  April  4.  Insurance    Companies,     Process, 

457. 
1873,  Nov.  22.  Union  Pass.  Ry.  Co.,  83,  311. 


ACTS  OF  AS8BMBL7— C^/tir»^</. 

1874,  May  14.  Boroughs,  41. 

1874,  May  19.  Orphans'  Court,  Injunction,  132. 

1874,  June  13.  Opening  Streets,  49. 

1876,  March  31.  Salaries  of  County  Officers,  193. 

1876,  May  I.  Insurance  Agents,  20. 

1876,  May  8.  Acquisition  of  Bridges  by  Count- 
ies, 409. 

1878,  May  3.  Acquisition  of  Bridges  by  Count- 
ies, 409. 

1878,  May  10.  Boroughs,  41. 

1878,  May  25.  Acknowledgment  of  Deed,  449. 

1879,  Tune  4.  Wills,  68. 

1879,  June  7.  Taxation,  217,  235. 

1 88 1,  May  ii.  Insurance,  375.  493. 

1881,  June  10.  Municipal  Claims,  276. 

1883,  June  I.  Taxation,  289. 

1883,  June  13.  Salary  of  County  Officers,  193. 

1883,  June  20.  Insurance  Companies,  457. 

1885,  June  30.  Taxation,  443. 

1887,  May  13.  Liquor  Law,  309. 

1887,  May  23.  Evidence,  155,  365. 

1887,  May  24.  Attachment,  87,  458. 

1887,  May  25.  Procedure,  355.  375.  451. 

1887,  June  I.  Lien  of  Judgments,  55. 

1887,  June  3.  Married    Persons    Property  Act 

227.  . 

1889,  May  13.  Cities  of  Third  Class,  39. 

1889,  May  14.  Passenger  Railways,  393. 

1889,  May  14.  Railway  Crossings,  440. 

1889,  May  23.  Cities  of  Third  Class,  39. 

1889,  June  I.  Taxation,  124,  237. 

1891,  April  16.  Insurance,  513. 

1 89 1 ,  April  1 8.  Peddling,  511. 

1 89 1,  May  12.  Lien  for  Wages,  17. 

1891,  May  16.  Municipal    Improvements,    551, 

554.  564. 

1891,  May  26.  Opening  Streets,  49. 

1891,  June  8,  Taxation,  124,  205,  213,  443. 

1 89 1,  June  9.  Liquor  Law,  309. 

1893.  April  18.  School  Law,  336. 

1893,  May  23.  Boroughs,  556. 

1893,  May  31.  Judgment  f^r  Amount  Admitted, 

315. 

1893,  June  8.  Taxation,  124. 

189^.  fune  10.  Ballot  Law,  533. 

ADMINISTRATION.  An  escheator,  as  such, 
has  no  status  to  apply  to  the  register  of  wills  for  let- 
ters of  administration,  in  default  of  next  of  kin  of  de- 
cedent, if  a  demand  for  letters  has  previously  been  made 
by  a  creditor  who  is  unobjectionable  and  who  has  quali- 
fied.    (O.  C.)  Jakey's  Estate,  476. 
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ADMINISTRATION— (>>/^f<^i/. 

Under  the  Act  of  March  15,  1832,  a  creditor  of  a  de 
cedent,  to  have  status  to  apply  for  letters,  must  be  a 
principal  creditor,  and  it  is  a  discretionary  matter  with 
Uie  rq^ster  whether  he  shall  grant  the  letters  to  such 
creditors,  in  default  of  next  of  kin,  or  to  any  fit  person  to 
be  selected.    Id. 

Grant  of  administration  d.  b.  n.  c,  t  a.  in  place  of 
one  of  two  executors.  See  Executors,  Packer  v. 
Owens,  423. 

See  Legislation,  Krecker  v.  Shirey,  165. 

ADBfflNISTRATOR.    See  Executor. 

AFFIDAVIT  OF  DEFENCE.  An  affidavit  of 
defence  which  does  not  allege  any  facts  or  circumstances, 
upon  which  to  found  a  belief,  is  unavailing,  and  the  mere 
averment  of  a  belief  without  stating  the  facts  upon  which 
it  is  founded  does  not  give  any  information  to  the  Court 
upon  which  it  can  determine  its  efficiency.  Second 
^«ational  Bank  of  Clarion  v,  Morgan,  484. 

AOENT.  The  fact  that  an  agent,  appointed  to  col- 
lect rent,  is  a  joint  owner  with  his  principal  of  the  pre- 
mises out  of  which  the  rent  arises,  does  not  interfere  with 
ihe  right  of  the  principal  to  revoke  the  agency.  Barrett 
V.  Bemelmans,  76. 

Where  the  agent  of  the  lessor  occupies  a  position  of 
trust  and  confidence  towards  the  lessee,  a  stipulation  for 
a  secret  profit  to  himself  is  sufficient  fraud  to  vitiate  the 
contract.     (O.  C.)  Heckman*s  Estate,  199. 

A  power  of  attorney  to  mortgage  establishes  simply  the 
relation  of  principal  and  agent  between  the  parties  to  it. 
Campbell  v.  Foster  Home  Association,  293. 

An  agent  to  sell  has  no  right  to  take  payment  in  any- 
thing but  money,  unless  specially  authorued  so  to  do,  and 
if,  without  special  authorization,  he  take  in  payment  for 
the  property  of  his  principal  anything  else,  he  at  once  be- 
comes liable  to  the  principal  for  the  money  value  of  the 
thing  sold.     Paul  v,  Grimm,  451. 

A  letter  of  attorney  authorizing  an  agent  to  sell  pro- 
perty '*  for  such  sum  or  price  and  on  such  terms  as  to  him 
shall  seem  meet,*'  and  to  receive  all  sums  of  money  due 
on  account  of  the  sale  and  « to  compound  and  agree  on 
the  same  '*  does  not  authorize  the  attorney  to  take  pay- 
ment in  bonds.  «  Terms'*  in  such  connection,  means  the 
times  and  amounts  of  payment  and,  if  any  payments  are 
deferred,  it  may  embrace  stipulations  as  to  how  such  pay- 
ments are  to  be  secured.  «  Price,"  in  the  same  connec- 
tion does  not  differ  in  its  meaning  from  '<  sum."    Id. 

Change  of  conditions  of  contract  by  agent.  See  Con- 
tract.    Robinson  v.  BaircUsfii. 

ALLEOHBN7  COTTNTT.  See  Salaries.  Mc- 
Clearv  v.  County  of  Allegheny,  193. 

AMENDBIENTS.  Where  an  Act  permits  amend- 
ment of  liens  without  specifying  the  time  within  which 
the  amendment  shall  be  made,  it  may  be  made  at  any 
time  before  the  statute  of  limitations  has  closed  on  the 
claim  itself.    City  of  McKeesport  v,  Busch,  564. 

ANNXHTT  CHAROED  ON  LAND.  M.  own- 
ing land  charged  with  an  annuity  to  C,  sold  the  land  to 
F.,  and  subsequently  agreed  to  protect  the  land  from  the 
annuity.  He  continued  for  some  time  to  pay  to  C,  but  on 
C.'s  death  the  annuity  was  in  arrears.  C.'s  administrator 
brought  action  against  F.  for  arrearages  and  obtained  a 
judgment  which  was  paid  by  F.'s  vendee  A.,  to  prevent 
the  sale  of  the  land.  In  this  action  M.  was  requested  to 
allow  the  use  of  a  claim  which  he  had  against  C.  as  a 
set-off,  but  he  refused  and  subsequently  obtained  judg- 
ment on  the  claim  against  the  administrator  for  ^330,  the 
Court,  however,  restricting  the  judgment  by  an  order 
that  it  should  not  be  used  or  assigned  until  the  auditor's 
report  of  distribution  of  C.'s  estate  should  be  confi'med. 
The  auditor  awarded  the  amount  of  M.*s  judgment  to 
A.,  and  the  Court  confirmed  the  report :  held^  (a), that  as 


ANNUITY  CHAROED  ON  LAND— CWmm^ 
the  arrearages  of  the  annuity  accrued  while  M.  was  Bot 
an  owner  of  the  land,  he  owed  C.  nothing,  and  the  ad- 
ministrator could  not  set-off  the  claim  for  annoitf  in  ao 
action  by  M.  for  goods  sold  ;  (^),  that  M.  was  anderio 
obligation  to  either  F.  or  A.  to  pay  the  annuity,  the  cor- 
enant  with  their  predecessor  in  title  being  a  personal  ooe 
only.    Clippinger's  Estate,  18. 

Whether  interest  should  be  allowed  upon  arreinof  n 
annuity  charged  upon  land  is  a  question  to  be  decided  by 
a  jury  in  view  of  all  the  facts  of  the  case.  Rohn  v.  Odea- 
welder,  181. 

ANTE  NUPTIAL  CONTRACT.  While  an  aa- 
te-nuptial  agreement  between  a  woman  and  a  man  whon 
she  is  about  to  marry  may,  in  equity,  be  given  effea  to 
sustain  the  provisions  of  a  will,  made  before  marriage,  a 
to  him,  such  agreement  has  no  effect  whatever  upon  the 
question  of  revocation  by  marriage,  with  respect  to  the 
rights  of  third  parties.    Craft's  Estate,  413. 

APPEAL.  An  appeal,  with  security,  taken  in  dae 
time,  is  a  aupenedeas  to  a  decree  under  the  Act  of  Jbk 
19,  1871,  P.  L.  1361,  approving  a  plan  by  which  one 
railroad  may  cross  the  tracks  of  another,  and,  pendiog 
such  an  appeal,  the  Supreme  Court  may  enforce  the 
supersedeas  by  an  order  restraining  the  appellee,  whoce 
plan  has  been  approved,  from  proceeding  with  the  coa- 
struction  of  the  crossing.  Citizens  Pkssenger  Ry.  Co. ;. 
East  Harrisburg  Passenger  Ry.  Co.,  12. 

A  judgment  caimot  l^  stricken  off  except  for  wast  d 
jurisdiction  or  other  £htal  irregularity  apparent  on  its  &ce, 
and  an  appeal  from  a  refusal  to  strike  off  a  judgment 
brings  up  the  record  alone.  City  of  Philadelphia  v,  Jen- 
kins, 276 

No  appeal  lies  from  an  order  of  the  Common  Fleas  re- 
instating an  appeal  from  an  alderman,  which  appeal  had 
on  motion  been  stricken  off;  such  order  is  interlocntoiy 
only  and  simply  determines  that  the  case  is  properij  ia 
the  Common  Pleas.  Cupples  Wooden  Ware  Co.  r. 
Howe,  374. 

A  decree  refusing  to  set  aside  a  lev.  fac.  u  a  final  de- 
cree and  an  appeal  lies  therefrom.  In  such  appeal  tene 
tenants  of  the  premises  are  proper  parties.  Packer  t. 
Owens,  423. 

Where  a  judgment  binding  certain  land  is  satisfied  of 
record  and  afterwards  the  satisfaction  is  stricken  off,  the 
terre  tenant  has  the  right  to  appeal  from  the  order  strik- 
ing off  the  satisfaction.     Whitesell  &  Sons  v.  Peck,  540. 

Until  the  final  disposition  of  a  case  and  an  order  ia 
pursuance  thereof,  it  cannot  be  the  subject  of  review  bjr 
the  Supreme  Court,  hence  an  order  in  habeas  corpus  pro- 
ceedings for  the  possession  of  a  child,  which  contains  the 
provision  that  the  writ  itself  shall  stand  over  as  a  pending 
writ  is  not  a  subject  of  an  appeal.  Commonwealth  ex  rrL 
Parker  y.  BUtt,  469. 

ARBITRAnON.  As  a  basis  for  the  reference  pro- 
vided by  the  Act  of  1 810,  an  action  should  be  pending 
before  a  justice  of  the  peace,  and  it  should  appear  that 
the  plaintiff's  claim  exceeds  five  dollars  and  thirty  three 
cents,  and  that  one  of  the  parties  refused  to  submit  to  the 
determination  of  the  justice.  Climenson  v,  Qimenaon, 
471. 

When  parties  appear  before  a  justice  and 'state  that  they 
have  agreed  to  an  arbitration,  name  the  arbitraton  sad 
the  time  and  place  fixed  for  hearing,  and  the  justice  ea- 
ters the  agreement  upon  the  docket  under  the  caption 
<*amicable  action,"  the  reference  is  at  common  law  and 
not  under  the  Act  of  1810,  and  the  case  is  not  alteredby 
the  fact  that  the  arbitrators  return  their  award  to  the  jns^ 
tice,  instead  of  handing  it  to  the  successful  party.    Id^ 

ARCHITECT  S  CERTIFICATE.  As  condition 
to  bringing  action.  See  Contract.  Robinson  v.  Baird, 
561. 
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ASSIONBB.  See  Assignment  for  Benefit  of 
Crhditors. 

ASSIONMENT  FOR  BBlYBFIT  OF  CRSD- 
ITORS.  Where  money  of  a  county  is  deposited  by  its 
treasurer  in  his  own  account  in  bank,  but  is  known  by 
the  banker  to  be  county  funds,  ai^d  the  banker  has  be- 
come possessed  of  county  warrants,  his  claim  upon  said 
wai rants  is  subject  to  be  setoff  by  the  amount  of  the  de- 
posit of  county  funds  in  his  hands,  and  the  warrants  will 
be  regarded  as  paid,  if  the  money  on  deposit  exceed  the 
amount  of  the  warrants.  This  rule  will  apply  as  against 
the  banker's  assignee  for  benefit  of  creditors.  County  of 
Crawford  v.  Merchants  National  Bank,  133. 

An  assignee  for  the  benefit  of  creditors  is  not  a  pur- 
chaser, within  the  meaning  of  the  rule  which  protects 
lien  creditors  or  vendees  for  value.  (C.  P.)  In  r^  As- 
signed Estate  of  the  Goodwin  Gas  Stove  and  Meter  Co., 
234. 

As  between  other  lien  creditors  and  the  Common- 
wealth, the  latter  must  be  postponed  when  a  certificate  of 
lien  has  not  been  filed  by  the  auditor-general  in  pursuance 
of  the  Act  of  1827,  but  the  Commonwealth's  lien  has 
priority  over  the  claims  of  general  creditors  claiming  un- 
der an  assignment.    Id. 

When  an  assignee  is  discharged  or  removed,  the  Court 
having  jurisdiction  of  his  account  must  ascertain  what  is  in 
his  hands  and,  by  its  decree,  order  him  to  pay  over  to  his 
successor  the  trust  funds.    Hurst  v.  Freeman,  235. 

When  an  assignee  is  discharged  or  removed  and  there 
is  no  decree  that  he  shall  pay  over  it  must  be  conclu- 
sively taken  in  any  collateral  proceedings  that  the  Court 
which  discharged  or  removed  him  found  no  funds  in  his 
hands.     Id. 

In  a  proceeding  under  the  Act  of  June  14,  1836,  for 
the  removal  of  an  assignee,  it  is  improper  for  the  Court  to 
appoint  a  master.  It  is  the  duty  of  the  Judge  to  decide 
upon  the  examiner's  finding  of  facts,  without  the  inter- 
vention of  a  master.  In  re  Assigned  Estate  of  Powel 
&  Co.,  237. 

In  a  first  account,  an  assignee  claimed  and  was  allowed 
credit  for  counsel  fees  and  commissions,  which  had  not 
been  paid;  held^  error,  i,  as  an  appropriation  of  uncon- 
verted assets,  and  2,  because  assignee  could  not  claim 
commissions  after  delegating  this  duty  to  counsel.    Id. 

In  a  second  account,  assignee  claimed  credit  for  the 
difference  between  what  an  asset  brought  by  sale  and 
what  it  was  appraised  at,  and  sought  a  discharge  on 
account  of  a  piece  of  property  which  had  been  omitted 
from  a  schedule  of  assets :  held^  the  property  should  re- 
main as  an  unconverted  asset  and  be  made  the  subject  of 
a  future  account.    Id. 

In  stating  an  account,  the  assignee  charged  itself  with 
the  appraised  value  of  the  property  assigned  and  added  to 
this  amount  receipts  from  the  estate  which  were  largelv 
from  sales  of  the  assets  themselves :  held,  to  be  a  mislead- 
ing and  improper  way  of  accounting.    Id. 

An  assignee  for  the  benefit  of  creditors  should  not  be 
represented  by  counsel  who  represent  claims  adverse  to 
the  estate.    Id. 

Under  a  deed  of  assignment  for  the  benefit  of  credit- 
ors, none  but  the  then  existing  creditors  of  the  assignor 
acquire  an  equitable  interest  in  the  assigned  estate.  As- 
signed Estate  of  Weinmann,  321. 

A  landlord  is  not  entitled  to  recover  a  dividend  out  of 
an  assigned  insolvent  estate  upon  a  claim  for  rent,  accrued 
after  Sie  assignment  and  after  the  occupancy  of  the 
premises  by  the  assignee  had  ceased.     Id. 

The  mere  acceptance  of  the  trust  by  an  assignee  for 
benefit  of  creditors  is  not  an  acceptance  of  a  lease  of 
premises  held  by  the  assignor,  so  as  to  make  the  assignee 
liable  for  subsequently  accruing  rent.     Id. 

When  a  landlord  seeks  to  enforce  a  ckim  based  on  an 
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alleged  election  by  an  assignee  to  hold  the  lease,  it  is  in- 
cumbent upon  him  to  prove,  by  clear  and  satisfactory  evi- 
dence, an  express  agreement  Xyy  the  assignee  so  to  hold  it 
or  conduct  on  his  part  which  necessarily  implies  that  he 
had  elected  so  to  do.    Id. 

ASSIGNMBNT  OF  ERROR.  Assignments  of 
error  in  the  admission  or  rejection  of  testimony  must  set 
out  so  much  of  the  evidence,  as  is  essential  to  a  clear 
comprehension  of  the  ofier  and  the  ruling  of  the  Court, 
and,  if  the  Court  has  admitted  the  testimony  which  is  ob- 
jected to,  so  much  of  it  as  may  show  the  injury  to  the 
party  who  excepts.  To  put  such  matter  in  the  bill  of 
exceptions,  or  in  the  argument  in  the  paper  book,  does  not 
fulfill  these  requirements.    Commonwealth  v,  Wemtz, 

93- 

llie  Supreme  Court  will  not  consider  an  assignment  of 
error  when  the  record  shows  nothing  to  support  it  and  no 
exception  relating  to  the  same.  Delaware  County  and 
Phila.  Electric  Ry.  Co.  v,  Philadelphia,  348. 

ASSIONBfENT  OF  JUDOMENT.  See  JUDC 
icknt.  Vanderoool  v,  Vanderpool,  157 ;  Assigned  Es- 
tate of  Ernst,  158. 

ASSIGNMENT  OF  LEASE.  See  Landlord 
AND  Tenant.    (O.  C.)    Heckman*s  Estate,  199. 

ATTACHMENT.  The  damages  allowed  by  the 
Act  of  May  24. 1887,  when  an  attachment  under  the  Act 
of  March  17,  1869,  has  been  quashed,  dissolved  or  ended, 
cover  all  legal  costs,  fees  and  damages  by  reason  of  the 
attachment.  The  last  includes  all  damages  for  pecuniary 
loss,  ordinarily  and  naturally  resulting  from  the  seizure  of 
the  goods,  such  as  loss  of  sales,  interruption  of  business, 
and  expenses,  necessarily  incurred,  but  not  indirect  or  con- 
sequential loss  or  punitive  damages  for  the  malicious  use 
of  civil  process.  Commonwealth  v.  Magnolia  Villa  Land 
and  Improvement  Company,  87  ;  Berwald  v.  Ray,  458. 

In  a  proceeding  on  a  bond,  executed  by  virtue  of  the 
Act  of  1887,  the  liability  of  an  attaching  creditor  and  his 
surety  cannot  be  extended  beyond  the  terms  of  that  Act. 
Commonwealth  v.  Magnolia  Villa  Land  and  Improve- 
ment Co.,  87.  

ATTACHBflBNT  EXECUTION.  A  fund  in  the 
hands  of  a  master,  appointed  to  make  partition,  is  not  at- 
tachable at  the  instance  of  a  judgment  creditor  of  one 
who  has  obtained  a  judgment  against  one  of  the  defend- 
ants in  the  partition  suit,  although  the  master  has  set 
apart  a  fund  as  the  property  of  the  defendant  in  the  par- 
tition and  against  whose  interest  the  attachment  is  issued. 
(C.  P.)  Hayes  v,  Mantua  Hall  and  Market  Company, 
198. 

Where  an  attachment  execution  is  issued,  and,  under 
proceedings  had  upon  it,  goods  of  a  third  person  are  sold 
by  the  sheriff,  as  the  goods  of  the  debtor,  the  sheriff  is 
liable  in  trespass  to  the  owners  of  the  goods  and  the 
remedy  for  such  sale  is  not  confined  to  an  action  upon 
the  bond  given  when  the  attachment  issues.    Berwald  v, 

Ray,  458. 

An  attachment  execution,  served  on  a  garnishee  with- 
in this  State,  while  it  cannot  bind  goods  of  the  defend- 
ant, in  another  State,  which  have  been  deposited  with 
the  garnishee,  will,  when  the  eoods  have  been  sold  by 
the  garnishee,  bina  the  proceeds  in  his  possession.  Mer- 
chapts  and  Manufacturers  Bank  v,  W.  A.  Baeder  Glue 
Company,  69. 

While  a  defendant  may  waive  his  right  to  an  account 
of  his  goods  from  one  with  whom  he  has  deposited  them, 
yet  he  cannot  by  such  waiver,  if  coUusively  made,  affect 
the  right  of  his  attaching  creditor  to  require  an  account. 
Id. 

Where  a  garnishee  fails  to  appear  after  service  of  an 

attachment  with  clause  of  snmmoas,  but  there  is  no 
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specific  attachment  of  goods  or  credits,  plaintiff  will  be 
entitled  to  a  judgment  by  default ;  but  such  judgment 
will  be  interlocutory,  only,  and  the  plaintiffcannot  liquid- 
ate it,  or  have  execution,  without  proceeding  first  by  writ 
of  inquiry  or  before  the  prothonotary,  according  to  the 
rules  or  the  practice  of  Court,  and  the  plaintiff  must 
establish  his  claim  by  evidence  of  the  garnishee's  posses- 
sion of  goods  or  credits  of  the  defendant,  and  the  meas- 
ure of  damafres  will  be  the  value  of  such  goods.  Long- 
well  V,  Oil  City  Electric  Company,  370. 

Where  attachment  is  levied  upon  specific  goods,  de- 
fault by  garnishee  is  an  admission  of  I  he  possession  of 
such  goods,  but  the  plaintiff  must  establish  their  value 
before  execution.     Id. 

If  an  attachment  is  of  money  or  a  debt  and  the 
amount  appear  in  the  sheriffs  return,  the  default  is  an 
admission  of  all  the  requisite  facts,  and  no  further  evi- 
dence or  inquiry  is  necessary.     Id. 

The  proper  form  of  judgment  is  for  the  plaintiff  against 
the  garnishee,  and  that  the  garnishee  has  in  his  hands 
certain  goods,  effects  or  credits  (naming  them)  of  the 
value,  etc.,  or  that  the  garnishee  is  inaebted  to  the  de- 
fendant in  the  sum  of,  etc.    Id. 

The  plaiDtif)*s  measure  of  damages,  which  determines 
the  amount  of  the  judgment  against  the  garnishee,  is  the 
value  of  the  goods  atuched,  not  exceeding  the  amount  of 
his  judgment,  with  interest  and  costs,  against  defendant. 
The  single  exception  is  when  gambhee  neglects  or  re- 
fuses to  answer  intenogatories,  in  which  case  by  the 
terms  of  the  Act  of  Janunry  16,  1836,  {  57,  the  judg- 
ment is  that  the  garnishee  has  goods  or  effects  of  the  de- 
fendant suffidcDt  to  satisfy  the  plaintiff's  demand  and 
execution  may  is«ue  against  him  as  for  his  own  debt.  Id. 

ATTORNEY.  See  Power  of  Attorney.  Van- 
derpK>l  V.  Vanjtrpoo',  157. 

ATrORNET-AT-LAW.  An  attomeyat-Uw  has 
no  authority  to  satisfy  his  client's  judgment,  unless  the 
money  rcprescnied  thereby  be  actually  paid  to  him ;  if  he 
go  beyond  this,  and  accept  securities  instead  of  money, 
the  client,  when  the  fact  comes  to  his  notice,  has  his  elec- 
tion to  ratify  or  repudiate  the  unauhorized  act  of  his  at- 
torney.    Whitesell  &  Sons  v.  Peck,  540. 

Where  an  attorney  has,  without  authority,  accepted 
securities  in  payment  of  a  judgment  and  entered  satisfac- 
tion thereof,  the  client  must  make  his  (lection  to  repudi- 
ate or  ratify  the  act,  promptly  upon  acquiring  knowledge 
of  the  fact,  and  inaction  after  such  knowledge,  or  an  at- 
tempt to  realize  upon  the  securities  taken,  will  amount  to 
a  ratification  of  the  attorney's  act.     Id. 

BAILMENT.  Where  A.  delivers  to  B.  a  chattel 
under  a  contract  of  bailment,  which  provides  for  payment 
at  specified  times,  and  in  default  of  payment  confers  upon 

A.  the  right  to  retake  the  chattel,  and,  at  the  same  time, 

B.  gives  to  A.  his  bond,  as  collateral  security  for  the  pcr- 
formaoce  of  the  contract ;  upon  B.'s  default,  A.  may  pro- 
ceed  either  to  re  take  the  chattel,  thus  rescinding  the 
contract,  or  he  may  elect  to  stand  by  the  contract  and 
proceed  against  B.  on  the  bond,  but  the  remedies  are  not 
cumulative.     Seanor  v,  McLaus:hlin,  455. 

BANKS  AND  BANKINO.  Where  money  of  a 
county  is  deposited  by  its  treasurer  in  his  own  account  in 
bank,  but  is  known  by  the  banker  to  be  county  funds,  and 
the  banker  has  become  possessed  of  county  warrants,  his 
claim  upon  said  warrants  is  subject  to  be  set- off  by  the 
amount  of  the  deposit  of  county  funds  in  his  hands,  and 
the  warrants  will  be  regarded  as  paid  if  the  money  on 
deposit  exceed  the  amount  of  the  warrants.  This  rule 
will  apply  as  against  the  banker's  assignee  for  benefit  of 
creditors.  County  of  Crawford  v.  Merchants  National 
Bank,  133. 


BANKS  AND  B  AJXKJN G-^CofUmued, 

The  (act  that  the  treasurer  was  accustomed  to  pn 
from  time  to  time,  at  convenient  intervals,  his  check  ior 
the  amount  of  warrants  held  by  the  banker  does  tot 
alter  the  rule  and  prevent  the  deposit  of  money  froa 
constituting  payment,  in  the  case  of  a  failure  hj  the 
banker  at  a  time  when  the  money  on  deposit  exceeded 
the  amount  of  the  wan  ant  and  no  check  has  been  givei 
for  said  amount.  Stsrrett,  C.  J.,  and  MrrcRiu, 
J.,  dissented.  County  of  Crawford  v.  Merchants  Na- 
tional Bank,  133. 

See  National  Banks.      

BENEFICIAL  SOCIETIEa  Beneficial  xodeties 
are  not  life  insurance  companies,  and  the  member  has 
no  property  interest  in  lEe  fund  to  be  paid  ait  his  death 
which  can  be  claimed  by  the  executor  or  administrator  u 
such.  The  member  has  only  a  power  of  appointmeat 
within  the  classes  limited  by  the  society.  (O.  C.)  Kes- 
drick's  Estate,  46. 

The  exercise  of  the  power  of  appointment  by  oae 
holding  a  certificate  of  membership  in  a  beneficial  »- 
detv  is  of  the  nature  of  a  testamentary  disposition.    Id. 

The  Act  of  May  11,  1881,  P.  L.  20»  which  reqmiti 
copies  of  the  application  to  be  attached  to  all  life  aiid  fiic 
insurance  policies,  does  not  apply  to  a  benefidal  anocis- 
tion  which  does  not  issue  policies.  Johnson  v.  Phila.  k 
Reading  R.  R.  Co.,  375. 

A  certificate  of  membership  in  a  beneficial  associitioi 
is  not  an  insurance  policy,  within  the  meaning  of  the  Aa 
of  May  II,  1 88 1,  and  it  is  not  requisite  that  Uie  by-Uwt 
be  contained  in  or  atuched  to  the  certificate.  Lithgov 
V.  Supreme  Tent  of  the  Knights  of  the  Maccabees  of  the 
World,  493. 

BILL  OF  LADING.  See  Common  Caruu. 
Willcock  V.  ThePenna.  R.  R.  Co., 545. 

BOND.  A  trustee  cannot  make  a  charge  to  die  es- 
tate for  expenses  involved  in  procuring  his  official  hood. 
Eby*s  Appeal,  160. 

BOROUG'H.  Commissioners  were  ^pointed  to  ia- 
quire  into  the  propriety  of  granting  a  petition  to  divide  t 
borough  into  wards.  No  provision  was  made  in  the  order 
of  appointment  as  to  notice.  The  commissioners  caused 
small  hand  bills  to  be  posted  in  ten  or  twelve  of  the 
saloons,  hotels,  etc.,  of  the  borough,  which  contained 
12,000  inhabitants  and  in  which  daily  and  weekly  news- 
papers were  published.  The  report  of  the  commissiooen 
having  been  confirmed  by  the  Court,  Ae/d,  the  proceed- 
ings were  void  for  lack  of  notice  and  diould  be  set  aside. 
/n  re  Borough  of  Columbia,  41. 

Where  a  petition  is  for  a  division  into  "wards"  and  an 
order  is  made  to  the  commissioners  to  the  e£fect  that  if 
they  deem  such  division  necessary  they  shall  makes 
plot  or  draft  of  the  proposed  new  ''election  districts,"  it  is 
careless  and  erroneous  practice.    Td. 

The  general  law  of  May  23,  1893,  sec.  i,  providing  fof 
the  election  of  burgess  of  a  borough,  repeals  special  hiws 
incorporating  boroughs,  so  far  as  concerns  the  electioe 
and  office  of  burgess,  and,  as  the  Act  of  1893  <^^^  ^^ 
exempt  from  its  operation  terms  of  officers  unexpired  at 
the  time  of  its  passage,  such  are  terminated  tberebjr. 
Com'th  ex  rel.  Braughler  v  Weir,  556. 

BRIDOEB.  Aside  from  the  right  of  the  bridge  com- 
pany to  demand  and  receive  reasonable  tolls  fitm  the 
traveling  public,  a  bridge  does  not  differ  from  the  ordu- 
ary  highway  constructed  and  maintained  by  the  inhabi- 
tants of  the  district  through  which  it  passes.  Pitts.  & 
West  End  P.  R.    W.  Co.,  v.  Point  Bridge  Compaiy, 

393. 

The  right  to  exact  tolls  does  not  carry  with  it  the  power 
to  prohibit  such  use  of  a  bridge  by  the  public  as  is  rea«»- 
ably  consistent  with  the  purpose  of  its  erection.  Pius.  A 
West  End  P.  R.  W.  Co.,  z/.  Point  Bridge  Co.,  393. 
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The  natural  and  reasonable  construction  of  the  Act  of 
May  14,  1889,  P.  L.  21 1,  is  that  the  streets  and  highways 
mentioned  therein  include  the  bridges  connecting  wiih 
and  constituting  portions  of  them.  Fitts.  &  West  End  P. 
R.  W.  Co.,  V,  Point  Bridge  Co.,  393. 

The  use  of  a  bridge  by  a  railway  company  which  oper- 
ates its  load  by  electricity  does  not  constitute  a  taking  of, 
or  an  injury  to,  the  property  of  the  bridge  company  by  the 
exercise  of  the  power  of  eminent  domain.  It  is  a  use 
which  is  reasonably  consistent  with  the  purpose  for  which 
the  bridge  was  erected  and  is  necessary  for  public  travel 
and  accommodation.    Id. 

Where  a  right  is  claimed  by  a  passenger  railway  com- 
pany to  strine  wires  for  the  purpose  of  carrying  its  elec- 
tric S3r8tem  oftransportation  across  a  bridge,  owned  by  an 
incorporated  bridge  company,  and  to  run  its  cars  across 
the  bridge,  which  right  is  denied  by  the  bridge  company, 
a  Court  of  equity  has  jurisdiction  both  to  determine  the 
right  and  to  fix  the  compensation  to  be  paid  by  the  rail- 
way company  for  the  use  of  the  bridge.  Pitts.  &  West 
End  P.  R.  W.  Co.,  v.  Point  Bridge  €0.,  393. 

When  the  use  of  steam  engines  for  threshing,  etc.,  be- 
comes so  general  that  their  transportation  amounts  to  an 
ordinary  use  of  the  roads,  it  may  be  necessary  to  stiengthen 
the  bridges  so  as  to  withstand  the  increased  strain.  The 
general!  y  of  such  use  would  ordinarily  be  a  question  for 
the  jury.    Coulter  v.  Township  of  Pine,  399. 

Tbe  Act  of  May  8, 1876,  P.L.  131,  and  its  supplement 
of  May  3,  1878,  P.  L.  41,  apply  to  the.  City  of  Philadel- 
phia, and  proceedings  may  be  had  under  these  Acts  for 
the  taking  of  a  bridge.  In  re  City  Avenue  and  German- 
town  Bridge,  409. 

BROKER.  A  loan  broker  has  earned  his  commis- 
sion when  he  has  procured  a  person  willing,  ready  and 
able  to  advance  the  money  desired,  upon  the  terms  com- 
municated by  the  employer  to  the  broker,  although  no 
binding  contract  has  been  made,  provided  the  person  pro- 
duced by  the  broker  is  ready  to  perform  his  pait  of  the 
proposal  and  the  failure  occurs  through  the  fault  or  inabil- 
ity of  the  principal.    Middleton  v.  Thompson,  I. 

See  Insurance  Broker.  Commonwealth  v,  Reinoebl, 
20. 

BUILDING  ASSOCIATIONS.  The  proper 
method  of  apportioning  the  profits  of  a  building  asso- 
ciation, having  more  than  one  series  of  stock,  is  to  divide 
them  equally  among  the  shares,  in  proportion  to  the 
amount  paid  in  on  each  share,  and  to  ascertain  the  value 
of  a  particular  share  at  a  given  time  there  must  be  added 
to  the  amount  paid  on  each  share  a  proportion  of  the  pro- 
fits thus  ascertained.  The  Charles  Tyrell  Loan  and 
Building  Association  v,  Haley,  269. 

The  fact  that  a  shareholder  in  a  building  association 
has  acquiesced  for  a  number  of  years  in  a  method  of  as- 
certaining the  value  of  shares,  by  which  the  profits  were 
divided  equally  amone  all  the  shares,  without  regard  to 
the  amount  paidin,wul  not  estop  him  from  requiring  that 
the  method  in  ascertaining  the  value  of  his  share  be 
changed  to  the  proper  method.  [Mitchell  and  Fell, 
JJ.  dissent.]     Id. 

BUILDINO  CONTRACTS.  See  Coniract. 
Robinson  z/.  Baird,  561. 

BURDEN  OF  PROOF.  Burden  of  proof  where  it 
is  sought  to  prove  a  lost  will  by  a  copy.  See  Will.  Es- 
tate of  Lot  Gardner,  417. 

See^CoRPORATiONS.  American  Tube  and  Iron  Com- 
pany, V.  Baden  Gas  Company,  530. 

CARRIERS.    See  Common  Carrier. 
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Siockcr  V.  Hutter,  134  Id.  19;  26  Weekly  Notes, 

221,  followed,  330 
Welter's  App  al,  20  Weekly    Notes,    499,    dis- 
tinguished, 81. 
Whittaker  v,   Phoenixville   Borough,  141  Pa.  327; 

28  Weekly  Notes,  30,  followed,  4. 
Wilson's  Esuie,  i  Pa.  C.  C.  R.  509,  followed,  160. 
Wineland's  Appeal,  118  Pa  37;  20  Weekly  Notes, 

412,  followed,  15. 
CAVEAT  EMPTOR.     The  maxim,  tavemt  emptor^ 
applies  to  all  judicial  sales  as  a  rule,  but  such  sales,  and 
especially  those  made  under  the  direction  of  the  Orphans' 
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CAVEAT  BMTTOIL^Continuid. 

Court,  must  be  conducted  in  good  faith,  all  misdescrip- 
tion and  misrt  presentation  being  avoided.  (O.  C.) 
Howe's  Estote.  i6. 

<  CBBCBTER7.  See  Highway.  Dubois  Cemetery 
Company  v.  Griffin,  ^30. 

CBRTIFICATB.  A  certificate  is  evidence  only  of 
what  it  contains  and  gives  rise  to  no  presumption  that 
anything  else  took  place  before  the  certifying  officer. 
Spencer  v  Ree^e,  449. 

CHARGE  OP  COXTRT.  When  the  general  trend 
of  a  Judge's  charge  shows  a  manifest  purpose  to  throw 
doubt  and  discredit  upon  the  testimony  of  one  side  and 
tends  to  convey  to  the  jury  the  idea  that,  in  the  opinion  of 
the  Court,  it  is  unlikely  that  the  state  of  facte  testified  to 
by  the  witnesses  for  that  side  is  true,  the  Supreme  Court 
will  reverse.    Young  v.  Merkel,  303. 

While  a  Judge  may  express  to  a  jury  his  opinion  of  the 
weight  of  the  testimony  and  ite  bearing  and  effect,  and,  if 
in  his  opinion  the  evidence  is  not  sufficient  to  sustain  a 
verdict,  may  give  a  peremptory  instruction,  yet  whatever 
he  does  should  be  done  directly,  so  that  his  acte  may  be 
fairly  brought  up  for  review  by  the  party  aggrieved.  Hey- 
drick  V,  Hutchinson,  503. 

When  the  effect  of  an  instruction  is  to  take  from  the 
jury  all  testimony,  except  that  of  a  particular  witness,  and 
to  leave  to  the  jury  the  construction  of  a  paper,  properly 
for  the  Court,  such  error  is  not  cured  by  telling  the  jury 
that  the  whole  testimony  is  for  it  to  pass  upon.    Id. 

A  charge  whose  tendency  as  a  whole  is  to  belittle  and 
prejudice  one  side  and  which  is  not  in  expression  and 
tone  a  judicial  presentation  of  the  case,  is  error.     Id. 

CHARGE  ON  LAND.  When  a  deed  creates  a 
charge  upon  the  land  by  reserving  an  annuity  to  the 
grantor  in  a  clause  in  the  habendum,  beginning  "  under 
and  subject  nevertheless  to  the  payment,"  etc.,  and,  by  a 
further  provision  of  the  same  clause,  reserves  an  annuity 
of  less  amount  to  his  widow  after  bis  death ;  the  sec- 
ond annuity  is  also  a  charge  upon  the  land.  Rohnz/. 
Odenwelder,  181. 

Such  a  charge  is  not  divested  by  a  sherifiPs  sale  upon  a 
subsequent  lien.    Id. 

G.  devised  land  to  his  son  for  life,  remainder  in  fee  to 
hit  grandson,  providing,  however,  that  after  the  death  of 
bis  son,  his  (the  son's)  widow  should  "be  maintained 
out  of  the  products'*  of  the  land  during  her  widowhood : 
AeU,  this  did  not  give  the  widow  the  right  of  possession 
of  the  land,  but  created  a  cbsurge  during  her  widowhood. 
Walker  v.  Gibson,  369. 

CHARTER.  "The  York  Wall  Paper  Company  ♦» 
applied  for  a  charter  under  the  Act  of  April  29,  1874  ;  a 
protest  was  filed  by  the  "York  Card  and  Paper  Company," 
whose  business  was  principally  the  manufacture  of  wall 
paper,  although  not  chartered  for  that  purpose  exclusive- 
ly: A^/Jf  as  no  present  injury  was  apparent  from  the  pro- 
posed incorporation  and  none  could  be  presumed,  a 
charter  would  be  granted,  leaving  to  the  Courts  the  duty 
of  restraining  the  corporation  from  the  exercise  of  ite  fran- 
chise under  the  title  assumed,  should  any  evil  be  subse- 
quently developed.  (Ex.  Dept.)  In  re  York  Wall 
Paper  Co..  574. 

CHILDREN.  The  word  "children"  in  the  Act  of 
April  14,  185 1,  does  not  necessarily  mean  minor  children 
only.     (O.  C.)     Young's  Estate,  316. 

If  a  petitioner  for  exemption  under  the  Act  of  April  14, 
1 85 1,  have  in  bis  possession  property  belonging  to  the  es- 
ute,  the  Court  vrill  award  the  exemption  only  upon  con 
dition  of  the  restitution  to  the  estate  of  the  property  held 
by  petitioner.    Id. 

CfinXRCH  PROPERTT.  See  Ecclesiastical 
Law.    Krecker  v.  Shirey,  165. 

See  Taxation.  Appeal  of  M.  £.  Church  Sewickley,  534. 


COLLATERAL  SECURIT7  The  holder  of 
collateral  securities,  with  power  to  sell  them  for  his  debt, 
is  not  bound  to  obtain  the  highest  possible  price  for  tbem, 
but  he  is  bound  to  the  exercise  of  common  prudence  tod 
good  faith  in  his  management  and  conversion  of  then, 
and,  while  the  debtor  may  acquiesce  in  or  assent  to  fnuid- 
ulent  conduct,  so  far  as  concerns  himself,  he  cannot  biad 
his  creditors  by  such  acquiescence  or  assent.  Merchants 
and  Manufacturers  Bank  v,  W.  A.  Baeder  Glue  Co.,  69. 

COMMISSIONS.  The  commissions  paid  to  as 
administrator,  or  other  trustee,  are  intended  as  compes- 
sation  for  the  responsibility  involved  in  the  acceptance  of 
the  trust  and  for  services  rendered  in  administration  of  it. 
Shy's  Appesd.  160. 

COMMON  CARRIER.  A  common  carrier  cannot, 
by  stipulations  on  a  bill  of  lading,  render  a  shipper  liable 
to  it  for  a  sum  sufficient  to  cancel  its  liability  for  a  negli- 
gent loss  of  the  goods.  WiUcock  v,  Penn.  R.  R.  Co.,545. 

COMMON  PLEAS.  The  Judges  of  the  Common 
Pleas  have  supervisory  power  over  certain  work  of  the 
register  of  wills  by  virtue  of  the  Act  of  June  17, 1839, 
P.  L.  678,  but  such  supervision  does  not  extend  to  his 
judicial  acts  from  which  an  appeal  lies  to  the  Orphans* 
Court.  In  his  judicial  acts  is  included  the  adnussioo  of 
a  will  to  probate.    Coleman's  Appeal,  273. 

A  paper  having  been  admitted  to  probate  as  a  certified 
and  true  copy  of  a  will,  claimed  to  have  been  proved  m 
France,  and  having  been  recorded  and  letters  issued  spot 
it,  parties  interested  cannot  after  an  interval  of  fifteen 
years  invoke  aid  of  the  Act  of  June  17,  1839,  P.  L.  67S, 
and  have  the  record  corrected  by  a  true  copy  of  the  orig- 
inal will.     Id. 

COMPROMISE.  No  contestant  can  compromise 
anything  beyond  his  or  her  own  personal  interest  in  the 
contest  and  can  be  entitled  to  no  more  than  his  or  her  &• 
tributive  share  of  a  sum  received  by  way  of  general  con- 
promise,  hence  where  an  issue  deviiavU  vel  non  is  com- 
promised, the  money  received  thereupon  belongs  to  all 
the  parties  entitled  m  case  the  will  had  been  set  aside. 
Seip's  Estate,  401. 

Where  three  sisters  had  the  same  interest  in  the  settii^ 
aside  of  a  will,  two  appearing  of  record  as  contestants, 
the  presumption  as  to  the  thii^  sister  is  that  she  was  en- 
titled to  share  in  the  benefits  secured  by  the  litigation,  and 
the  burden  of  proof  is  upon  the  others  to  show  some  con- 
tract, release  or  state  of  facts  sufficient  to  rebut  the  pre- 
sumption.   Id. 

A.  brought  action  against  a  township  to  recover  for 
material  furnished;  both  parties  appeared  before  the  jus- 
tice, the  township  being  represented  by  its  supervisors, 
and  a  settlement  was  arrived  at,  which  was  reduced  to 
writing  by  the  justice,  and,  after  being  read  to  and  by  the 
parties  and  assented  to,  was  entered  upon  his  docket.  It 
was  as  follows:  « December  10,  1892,  poties  appear 
and  settle  by  defendants  giving  plaintiff  a  credit  in  fml  of 
all  road  tax  assessed  against  the  plaintiff  for  each  and 
every  year  to  this  date,  including  the  tax  for  1892,  the 
plaintiff  to  pay  the  costs  taxed."  Subsequently  the  town- 
ship brought  action  against  A.  to  recover  road  taxes  on 
tax  duplicates  for  the  years  1890, 189 1  and  1892.  The 
township  endeavored  to  avoid  the  effect  of  the  setdemeot 
by  alleging  that  nothing  was  taken  into  consideration  b^ 
fore  the  justice  but  the  work  road  tax,  and  that  the  nwoey 
tax  for  which  action  was  brought  was  not  then  considered: 
A/A/,  (a)  the  settlement  was  conclusive  against  the  plam- 
tifi's  claim,  wheiher  considered  as  a  judgment  or  as  aa 
agreement ;  (^)  that  it  was  not  open  to  the  plaintiff  to 
show  by  parol  its  understanding  of  the  agreement;  {() 
that  the  fact  that  the  settlement  was  not  signed  bf  the 
parties  did  not  affect  its  binding  force,  as  it  had  been 
formally  assented  to  by  them  before  the  justice.  Town- 
ship of  French  Creek  v.  Moore,  500. 
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CONDITION.  A.  left  a  legaqr  to  W.,  provided 
that  if  '"any  attempt  at  law  or  otherwise"  were  made  dur- 
ing the  minority  of  W.  to  withdraw  him  from  the  charge 
of  A.*s  executors  by  X.,  W.'t  father,  or  any  other  person, 
the  legacy  should  be  revoked.  X.  wrote  demanding  the 
surrender  of  his  son  and  threatening  legal  proceedings. 
The  executors,  of  whom  one  was  also  the  guardian  of  Sit 
child  and  the  nusband  of  a  residuary  legatee,  and  another 
was  a  residuary  legatee,  gave  him  up  without  contest : 
Aeld,  W.  did  not  thereby  lose  his  legacy,  as  by  "attempt" 
Uie  testator  did  not  mean  any  unsuccessful  attempt  to 
withdraw  the  child  from  the  executor,  and  a  surrender,  as 
Uie  result  of  a  correspondence,  was  evidently  not  within 
his  contemplation,  and  the  executors  could  not  by  their 
surrender  of  him  deprive  the  child  of  his  legacy.  White's 
Estate,  105. 

CONSIDBRATION.  An  obligation  to  pay  debts 
supports  a  promise  to  pay  them.  (C.  P.)  Fourth  Street 
National  Bank  v.  Haines,  353. 

A  mortgage  imports  consideration.  Saalfield  v.  Man- 
row,  463. 

}.,  having  embezzled  money  of  a  client  of  his  employer, 
B.,  his  father,  P.,  gave  his  bond  and  mortgage  for  the 
amount  to  the  client  W.  In  a  suit  upon  the  mortgage,  it 
appeared  that  Uie  mortgage  was  given  for  the  debt  of  J. 
and  for  his  benefit.  P.  claimed  that  B.  had  promised  to  give 

L employment,  so  that  he  could  gradually  pay  the  money 
ck,  and  had  assured  him  that  P.  would  not  be  called 
upon,  as  the  bond  would  be  extended  from  time  to  time  ; 
that  ne  only  gave  the  mortgage  for  that  purpose  and  that 
no  employment  had  been  eiven  to  J. :  A^U,  the  evidence 
warranted  a  finding  that  mere  was  an  undertaking  that 
the  mortgagee  would  not  bring  action  against  J.  until  the 
mortgage  matured,  which  consideration  was  sufficient  to 
sustain  the  mortgage,  and  that  the  Court  below  erred  in 
directing  a  verdict  for  the  defendant    Id. 

CONSTITX7TIONAL  LAW.  The  effect  of  Art. 
4,  Sec.  2,  of  the  Constitution  of  the  United  States  is  to 
declare  that  whatever  rights  or  immunities  are  granted  by 
a  State  to  its  own  citizens,  or  whatever  qualification  is  at- 
tached to  a  restriction  imposed  by  it  upon  the  exercise  of 
rights  by  its  own  citizens,  the  same  measure  must  be  ap- 
plied to  the  exercise  of  the  same  rights  by  all  citizens  of 
the  United  States  within  the  boundaries  of  the  grantor  or 
restrainor  State.  (Q.  S.)  Commonwealth  v,  Simons, 
511. 

The  police  power  does  not  enable  a  State  to  debar  the 
citizens  of  otner  States  from  engaging  in  any  business 
which  the  State  leaves  open  to  its  own  citizens.    Id. 

The  Act  of  April  15,  1891,  P.  Ln  17,  forbidding  ped- 
dling without  a  license,  providing  that  nothing  therein 
shall  prevent  any  citizen  of  this  Commonwealth  from  ped- 
dling the  products  of  his  or  her  farm  or  garden,  and  em- 
powering cities  of  the  first  class  to  fix  by  ordinance  the 
amount  of  the  fee  to  be  paid  for  a  license,  is  unconstitu- 
tional, as  a  discrimination  against  citizens  of  other  States 
and  as  a  restraint  upon  interstate  commerce.    Id. 

Legislative  power  is  vested  in  the  legislative  branch  of 
the  government  and  cannot  be  delegated ;  and  while  a 
law,  complete  in  its  terms,  may  depend,  for  its  going  into 
effect,  upon  the  action  of  some  person  other  than  the 
Legislature,  yet  an  Act  which,  as  passed,  delegates  the 
right  or  power  to  insert  in  it  terms  or  parts,  which  have 
not  been  passed  upon  by  the  Legislature,  is  unconstitu- 
tional and  void.  0*Neil  v,  American  Fire  Insurance 
Co.,  513. 

The  Act  of  April  16,  189 1,  P.  L.  22,  providing  for  a 
uniform  policy  of  fire  insurance,  is  unconstitutional  as  a 
delegation  of  legislative  power.    Id. 

The  Act  of  February  4^  1870,  P.  L.  14,  prohibiting  any 
person  from  issuing  a  policy  or  making  a  contract  of  in- 
demnity against  loss  oy  fire  without  authority  expressly 


CONSTITUTIONAL  'LA,'W "-Continued. 
conferred  by  charter,  is  a  valid  exercbe  of  the  police 
power  and  is  constitutional.    Sterrett,  C.  J.,  Green 
and   Dean,  JJ.,  dissented.  Commonwealth  v,  Vrooman, 

97. 

The  Acts  of  May  13  and  May  23, 1889,  P.  L.  196  and 
277,  were  intended  to  remedy  the  intolerable  confusion 
which  was  the  effect  of  the  unconstitutionality  of  the  Act 
of  May  24,  1887,  P.  L.  204.  and,  as  the  true  intent  of  the 
Act  of  May  13  is  not,  in  the  least,  doubtful,  it  will  not  do  to 
stick  in  the  letter  of  its  terms.  It  specifies  ordinances  and 
resolutions,  but  it  also  declares  the  city  councils  under  the  * 
Act  of  1887,  to  have  been  legally  constituted,  and  its  clear 
purpose  was  to  validate  municipal  action  based  on  the 
Act  of  1887.     Melick  v.  City  of  Williamsport,  39. 

An  ofiice,  supposed  to  have  a  legal  existence  under  the 
Act  of  1887,  having  been  legalized  by  the  Acts  of  1889, 
the  duties  which  the  incumbent  discharged  were  thereby 
validated  and  so  was  his  claim  for  the  salary  appointed 
for  the  office  by  councils.    Id. 

The  Legislature  may  abolish  any  office,  which  exists  by 
legislative  authority  only,  without  regard  to  Uie  term  of 
the  incninbent  when  the  abolshing  Act  is  passed.  Com'th 
ex  rel.  Braughler  v.  Weir,  556. 

The  requirement  of  the  Constitution,  Art.  3,  sec.  6, 
that  laws  shall  not  be  amended  by  title  only,  but  by  re- 
enactment  at  length,  only  applies  to  express  amendments. 
Seabright's  Estate,  Stuart's  Appeal,  55. 

The  Act  of  June  8, 1891,  sec.  4.  P.  L.  229,  is  not  un- 
constitutional because  of  defects  in  its  title  or  for  any  other 
cause.    Commonwealth  v,  Scranton  &  WUkesbanre  Ry. 

Co.,  443- 

When  the  title  of  an  Act  is  *'an  Act  supplementary  to" 
etc.,  if  the  subject  of  the  supplementary  Aabe  germane 
to  the  subject  of  the  original  Act,  the  constitutional  pro- 
vision with  reference  to  titles  has  been  complied  with. 
Commonwealth  v,  Sharon  Coal  Co.,  Limited,  213. 

Ttie  title  of  the  Act  of  June  8, 1891,  P.  L.  229,  is  suffi- 
cient to  cover  those  sections  of  the  Act  which  provide  a 
new  method  of  assessing  the  value  of  stock  for  the  pur- 
pose of  taxation  and  repeal  the  former  method.     Id. 

The  Act  of  June  10,  1881,  authorizing  service  of  a  sci. 
fa.  sur  municipal  claim  on  non-resident  registered  owneis 
of  real  estate  m  Philadelphia  by  posting  and  publication 
is  constitutional.    City  of  Philadelphia  z/.  Jenkins,  276. 

A  Court,  constitutionally  organized,  can  act  only  as  a 
whole  and  in  a  constitutional  manner  and  a  Judge  is  not 
authorized  to  express  the  decision  of  the  Court,  without 
consultation  with  his  colleagues,  unless  the  opinion  filed 
by  him  has  been  approved  and  adopted  by  his  associ- 
ates.    Butts  V.  Armor,  137. 

The  Legislature  has  power  to  classify  corporations  for 
the  purpose  of  taxation  and  sever  a  small  class  from  a 
\2iX^tx  one  and  subject  one  class  to  taxation  while  it  leaves 
another  exempt,  without  violating  Art.  IX.,  sec.  i,of  the 
Constitution  of  Penn^lvania  or  Art.  XIV.,  sec  i,  of  the 
Amendments  to  the  Constitution  of  the  United  States. 
Commonwealth  v.  Sharon  Coal  Co.,  Limited,  213. 

CONSTITUTION    OF    PBNNSTLVANIA. 

Art.  I.,       J  3.    278. 

i  11,137. 
IIL,    I  3.    213. 

\  18,278. 
IX,  «  I,  213. 
X.,      §  I,    278. 

8  2,  278. 
XIV.,  {  5,   411. 

XVI., 347. 

CONSTITX7TION    OF    UNITBD    STATB8. 
Art.  I.,        2  8,  par.  4.511. 
IV.,     I  2,  par.  1,511. 
XIV., of  Amendments,  97, 213. 
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CONTRACT.  A  contract  to  be  void  as  against  pub- 
lic policy  must  be  inconsistent  with  sound  policy  and  good 
morals  as  to  the  consideration  or  thing  to  be  done.  En- 
ders  V,  Enders,  Ii8. 

While  a  contract  by  a  parent  by  which  she  bargains 
away  the  control  of  her  child  to  a  stranger,  and  so  at- 
tempts to  relieve  herself  of  all  parental  responsibility,  is 
void  as  against  public  policy,  yet  a  contract  of  the  nature 
of  a  family  compact  by  which  a  mother  in  needy  circum- 
stances agrees  that  her  child  may  be  brought  up  by  and 
.live  with  his  grandfather,  who  is  of  good  character  and 
ample  estate  and  who  further  agrees  that  the  mother  shall 
visit  her  child  when  she  desires  and  have  him  at  her  house 
when  convenient,  is  not  against  public  policy  and  the 
mother  may  recover  the  stipulated  consideration  upon 
which  she  surrendered  the  possession  of  her  child.    Id. 

A  county  solicitor  cannot  recover  for  services  rendered 
upon  a  contract  made  with  the  county  commissioners  dur- 
ing his  term  of  office.  Fulton  v.  County  of  Lancaster, 
128. 

A  binding  contract  may  be  made  by  a  county  with  one 
who  has  recently  been  an  official,  although  the  subject  of 
the  contract  be  the  accomplishment  of  something  which 
the  latter  has  unsuccessfully  attempted  to  accomplish  dur- 
ing his  term  of  office  and  the  terms  of  the  contract  are 
similar  to  or  identical  with  those  of  a  void  contract  made 
during  his  occupancy  of  office ;  his  compensation,  how- 
ever, must  be  limited  to  services  rendered  in  pursuance 
of  the  new  contract  and  so  far  as  it  u  sought  to  recover 
for  services  rendered  while  in  office  the  plaintifl  must 
fail.    Id. 

In  a  contract  f  jr  the  sale  of  timber,  where  the  parties 
intend  a  severance  and  no  time  is  fix^d  within  which  the 
timber  is  to  be  removed,  the  law  implies  that  the  vendee 
is  to  remove  it  ivithin  a  reasonable  time,  and  if,  after  no- 
tice from  the  vendor,  the  vendee  neglect  for  an  unreason- 
able time  to  remove  the  timber  he  loses  his  right  under 
the  contract.     Patterson  v,  Graham  et  al.^  437. 

Where  an  interval  of  eleven  years  elapses  between 
ceasing  to  cut  and  remove  timber  and  a  return  to  prose- 
cute the  work,  it  must  be  concluded  that  the  grantee  had 
relinquished  his  rights  under  the  contract  allowing  him  to 
cut  the  timber,  and  he  becomes  a  trespasser  when  he  en- 
ters for  the  purpose  of  removing  the  timber.    Id. 

Where  a  contractor  for  work  upon  a  building  agrees  in 
writing  to  use  certain  material,  and  sublets  the  conhract, 
binding  the  sub-contractor  to  comply  with  the  terms  of  the 
original  contract,  and  the  latter  uses  a  different  material 
to  the  injury  of  the  building,  if  the  change  be  made  with 
the  consent  of  the  architect  or  other  agent  of  the  owner 
of  the  building,  then  the  original  contractor  is  not  liable 
for  the  damage  occasioned  by  the  changes.  Robinson  v. 
Baird,  561. 

Where  payments  upon  a  building  contract  are  to  be 
mide  upon  the  certificate  of  the  architect,  a  certificate 
which  does  not  in  terms  certify  an  amount  due  but  refers 
to  the  contract,  in  which  the  amount  of  each  stipulated 
payment  is  set  out,  and  declares  the  contractor  entitled  "to 
a  payment  being  the  last  payment  on  contract  price"  and 
further  that  the  payment  **is  the  same  as  written  in  article 
of  agreement  less  credits  and  credit  for  defective  plaster, 
ing"  is  sufficient  to  authorize  the  bringing  of  an  action  in- 
wh  ch  both  the  propriety  and  the  amount  of  the  last  men- 
tioned credit  may  be  pissed  upon.  Id. 

See  Bailment  Seanor  v  McLaughlin,  455. 

CONVERSION.  A  direction  <*this  land  I  want 
disposed  of  as  follows :  The  valuation  of  it  when  sold  is 
to  go  to  my  brother"  etc.,  in  a  will,  is  insufficient  to  work 
a  conversion.    Irvin  v.  Patchen,34i. 

CORPORATIONS.  A  partnership  decided  to  or- 
gan ze  as  a  corporation  under  the  natural  gas  Act  of  1885. 
By  agreement,  the  capital  stock,  fixed  at  ^500,000,  was  is- 
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sued  to  the  members  of  the  old  partnership,  who  received 
and  held  among  them  1175,000  of  the  said  stock  and  re- 
turned to  the  treasurer  the  remaining  1325,000  to  be  sold 
for  the  purpose  of  securing  capital  for  the  compiny.  IV 
company  havine  become  embarrassed  and  all  its  property 
right  and  franchises  having  been  sold  on  execution,  t  l>ll 
was  filed  by  its  creditors  to  compel  the  payment  in  cash 
of  so  much  of  the  par  value  of  the  1325,000  of  stock  u 
might  be  necessary  to  dischai^  the  claims  of  t&e  credi- 
tors. There  was  no  allegation  of  fraud :  held^  ^a)  that, 
while  the  method  adopted  may  have  been  an  irregular 
and  mistaken  mode  of  reaching  the  purpose  in  view,  the 
good  faith  of  the  parties  was  to  be  judged  by  the  tacts 
before  them  when  the  arrangement  was  made,  aind  the  sab- 
sequent  demonstration  that  the  property  was  less  valaaUe 
that  they  supposed  was  immaterial ;  {If)  that,  in  the  ab- 
sence of  any  suggestion  of  fraud,  the  ourden  of  proof  was 
not  shifted  to  the  defendant  to  establish  the  good  faith  of 
the  transaction;  (c)  that  the  sale  could  not  be  disr^arded 
and  the  subscriptions  to  the  capital  stock  treated  as  unpaid 
at  the  instance  of  subsequent  creditors  of  the  corporatioo, 
who  stood  in  no  better  position  than  the  corporation  itself. 
American  fube  &  Iron  Co.  v.  Baden  Gas  Co.,  530. 

A  binding  contract  for  exemption  from  taxation  maybe 
made  between  a  corporation  and  the  Commonwealth  bf 
an  Act  supplemental  to  the  charter.  It  is  not  necessary 
for  its  validity  that  it  be  contained  in  the  charter  itsdf. 
Commonwealth  v,  Philada.  &  Erie  R.  R.  Co.,  217. 

Where  a  supplement  to  its  charter  which  exempts  cer- 
tain stock  from  taxation  has  been  adopted  by  a  company, 
the  general  repealing  clause  in  a  later  Act  will  not  repeal 
the  supplement.  Commonwealth  v.  Philada.  &  Erie  R. 
R.  Co.,  217. 

The  indebtedness  of  a  corporation,  held  in  their  owb 
right  by  Pennsylvania  corporations,  or  by  non-residents 
of  this  Commonwealth  is  not  taxable.  Commonwealth 
V.  Wilkesbarre  &  Scranton  Ry.  Co.,  443. 

It  is  well  settled  that,  ordinarily,  one  corporation  has 
no  standing  to  raise  the  question  of  the  right  of  another 
corporation  to  use  the  streets  of  a  city.  The  State  alone 
may  invoke  the  chancellor's  aid  where  the  powers  granted 
by  it  are  not  properly  exercised,  or  the  city  may  have  a 
standing  in  Court  when  its  rights  have  been  invaded.  (C. 
P.)  People's  Passenger  Ry.  Co.  v.  Union  Panenger  Ry., 

311. 

Shares  of  stock  on  which  State  tax  has  been  paid  by 
the  corporation  issuing  them  are  not  liable  to  be  again 
taxed  in  the  hands  of  the  holder,  whether  an  individual  or 
another  corporation.  Commonwealth  v.  Lehigh  Coal  k 
Nav.  Co.,  124. 

Taxation  upon  a  stockholder  as  such  has  been  abolished 
by  the  Act  of  January  3,  1868,  P.  L.  1318.     Id. 

Since  the  Act  of  June  8,  1891,  P.  L.  229,  all  corpora- 
tions are  taxable  upon  the  actiud  value  in  cash  of  thek 
capital  stock  and,  m  determining  the  amount  upon  which 
a  corporation  is  to  be  taxed,  the  amount  and  rate  per  cent 
of  dividends  made  and  the  amount  carried  to  surplus  and 
sinking  fund  during  the  tax  year  do  not  furnish  an  abso- 
lute indication  or  measure  of  the  actual  value  in  cash  of 
the  capital  stock,  but  are  to  be  considered  with  all  other 
relevant  facts  in  determining  what  is  the  actual  value  in 
cash.     Commonwealth  v,  Edgeiton  Coal  Co.  Limited, 

205.  .      , 

The  Legislature  has  power  to  classify  corporatioM  for 
the  purpose  of  taxation  and  may  sever  a  smdl  class  from 
a  larger  one  and  subject  one  class  to  taxation  while  H 
leaves  another  exempt,  without  violating  Art.  IX.,  sec.  i, 
of  the  Constitution  of  Pennsylvania  or  Art.  XIV.,  sec.  i, 
of  the  Amendments  to  the  Constitution  of  the  United 
States.  Commonwealth  v.  Sharon  Coal  Co.  Limited,  213 
The  Act  of  June  30, 1885,  P.  L.  194,  is  not  repealed  by 
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the  Act  of  June  8, 1891,  sec.  4,  and,  under  this  section, 
it  is  the  duty  of  the  treasurer  of  the  corporation  to  assess 
and  retain  and  pay  oyer  to  the  State  the  taxes  imposed  by 
the  first  section  of  the  Act  of  June  8, 189 1,  or  so  much  of 
this  indebtedness  as  is  held  and  owned  by  residents  of 
Pennsylvania,  and  the  corporation  is  liable  for  his  failure 
to  do  so.  Commonwealth  v.  Wilkesbarre  &  Scranton  Ry. 
Co.,  443. 

A  corporation  is  indictable  and  it  can  be  brought  into 
Court  by  compulsion  if  necessary.  Commonwealth  v. 
Lehigh  Valley  R.  R.  Co.,  505. 

The  only  cases  in  Pennsylvania,  except  in  suits  by  the 
Commonwealth,  in  which  a  summons  can  be  served  upon 
a  manager  or  a  director  of  a  coiporation,  even  where  the 
property  of  the  corporation  is  wholly  or  in  part  in  the 
county,  are  where  the  president,  treasurer,  secretary  or 
chief  clerk  do  not  reside  or  cannot  be  found  in  the  county, 
and  the  sherifiPs  return  must  so  show.  (C.  P.)  Dale  v. 
Blue  Mountain  Mfg.  Co.,  509. 

The  words  *<manager"  and  "director,"  used  in  the  Acts 
of  March  17, 1856,  March  21,  1842,  and  March  15,  1847, 
are  synonymous  and  mean  one  of  the  body  of  persons 
appointed  pursuant  to  the  charter  or  by-laws  of  the  cor- 
poration to  manage  its  afiairs,  the  acts  of  the  individuals 
not  binding  the  corporation  except  when  acting  as  a 
body.     Id. 

The  term  '^principal  officer"  in  Act  of  June  13,  1836, 
means  the  chief  executive  of  the  corporation  whether  he 
be  called  president,  chairman  or  by  any  other  title.  Id. 

See  FoRKiGN  Insurance  Companies.  Kennedy  v. 
Agricultural  Insurance  Company,  457. 

Practice  of  Executive  Department  in  case  of  possible 
conflict  of  titles.  See  Charter.  (Ex.  Dep't)  In  n  York 
Wall  Paper  Co.,  574. 

COSTS.  An  accountant  cannot  have  charged  against 
one  of  the  distributee's  share,  the  expense  of  successfully 
defending  a  suit  against  him  individually,  for  such  shar6, 
in  another  State,  although  such  suit  indirectly  benefited 
the  estate.  Whatever  costs  accountant  is  entitled  to  re- 
cover are  incidental  to  the  judgment  in  his  favor,  and 
must  be  collected  under  the  law  of  the  State,  where  it 
was  obtained.    Roberts's  Estate,  250. 

The  Orphans'  Court  of  P.  county  appointed  A.  guar- 
dian of  the  person  and  B.  guardian  of  the  estate  of  a 
minor.  Subsequently  C.  was  appointed  guardian  of  said 
minor  by  the  Orphans'  Court  of  D.  county.  C.  petitioned 
the  Court  of  P.  county  asserting  the  jurisdiction  of  the 
Court  of  D.  county  and  denying  that  of  the  Court  of  P. 
county,  which  after  full  hearing  decided  in  favor  of  its 
own  jurisdiction.  This  decision  was  not  appealed  from. 
A.  and  B.  then  petitioned  the  Court  of  D.  county  to  re- 
voke the  appointment  of  C:  the  decree  prayed  was  made, 
but  on  terms  that  A.  and  B.  pay  to  C.  the  co»ts  of  the 
proceeding  and  those  incurred  in  the  proceeding  in  the 
Court  of  P.  county  or  indemnify  C.  against  the  same : 
held^  the  circumstances  did  not  justify  the  imposition  of 
costs  upon  the  successful  contestants  or  warrant  the  un- 
successful contestant  in  cUuming  indemnity  against  the 
same  and  that  the  Court  had  no  right  to  append  terms  to 
its  decree  revoking  C.'s  appointment.  Mintzer*s  Appeal, 
326. 

Where  only  a  few  of  a  class  of  persons,  who  are  equally 
interested  in  the  distribution  of  a  fund  in  Court,  appeal 
from  the  decree  of  the  Court,  it  is  proper  that  me  fund 
should  bear  the  costs  and  expenses  of  the  litigation. 
Schwartz  v.  Keystone  Oil  Co.,  387. 

OOUNSBL.    An  assignee  for  the  benefit  of  creditors 

should  not  be  represented  by  counsel  who  represent  claims 

adverse  to  the  estate.  In  re  Assigned  Estate  of  Powel  & 

Co. 

Admissions  of  counsel  are  no  part  of  the  record  and 
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cannot  be  considered  by  the  Supreme  Court.    In  re  Va- 
cation of  Swanson  Street,  306. 

Counsel  for  a  trust  estate  cannot  speculate,  either  di- 
reedy  or  indirectly,  in  claims  against  the  same.  Woods 
V.  Irvine,  324. 

The  mere  fact  of  the  employment  of  counsel  is  not 
privileged,  but  is  open  to  inquiry  in  any  Court  in  which 
counsel  appear  as  such.  Therefore,  counsel  is  competent 
to  testify,  in  a  collateral  proceeding,  as  to  the  fact  of  his 
having,  in  a  prior  proceeding,  represented  certain  parties. 
Seip's  Estate,  401. 

COXTNSBIi  FEBS.  The  amount  of  an  allowance 
for  counsel  fees  made  to  a  trustee,  by  the  Court  in  which 
his  account  was  filed,  will  not  be  reviewed  on  appeal. 
Appeal  of  the  First  National  Bank  of  Oswego,  162. 

COUNTT  COMMISSIONERS.  In  counties 
containing  more  tban  i5p,oc»  inhabiunts,  county  com- 
missioners are  salaried  officers,  and  the  number  and  pay 
of  the  clerks  employed  by  them  are  to  be  fixed  by  the 
salary  board  of  the  county.  Commonwealth  ex  rel. 
Boyle  z/.  Mercer,  411. 

County  commissioners  of  a  county  of  ofer  150,000  in- 
habitants have  no  right  to  let  out  the  work  of  transcribing 
registry,  treasurer's  tax  t)ooks,  etc.     Id. 

COUNTT  OmCBRS.  The  salary  of  a  cotmty 
official  covers  all  his  services  to  the  county,  and  he  can- 
not make  a  binding  contract  with  the  county  entitling 
him  to  receive  exUa  compensation  for  specified  services. 
Fulton  V,  County  of  Lancaster,  128. 

A  county  solicitor  cannot  recover  for  services  rendered 
upon  a  contract  made  with  the  county  commissioners 
during  his  term  of  office.     Id. 

A  binding  contract  may  be  made  by  a  county  with  one 
who  has  recentiy  been  an  official,  although  the  subject  of 
the  contract  be  the  accomplishment  of  something  which 
the  latter  has  unsuccessfully  attempted  to  accomplish  dur- 
ing his  term  of  office  and  the  terms  of  the  contract  are 
similar  to  or  identical  with  those  of  a  void  contract  made 
during  his  occupancy  of  office  ;  his  compensation,  how- 
ever, must  be  limited  to  services  rendered  in  pursuance 
of  the  new  contract,  and  so  far  as  it  sought  to  recover  for 
services  rendered  while  in  office  the  plaintiff  must  fail. 
Id. 

The  officers  of  a  county  and  their  agents  are  properly 
subject  to  the  jurisdiction  of  the  Courts  of  any  other 
county  within  which  they  attempt  to  commit  an  act  of 
trespass,  and  the  rule  that  a  municipality  can  only  be  sued 
in  the  Courts  of  the  couLty  where  it  is  situated  has  no 
application  under  such  circumstances.  Delaware  County 
and  Phila.  Electric  Ry.  Co.  v.  Philadelphia,  348. 

See  County  Commissioners,  Commonwealth  ex  rel, 
Boyle  V.  Mercer,  411. 

COURTS.  A  Court  constitutionally  organized  can 
act  only  as  a  whole  and  in  a  constitutional  manner,  and 
the  Judge  is  not  authorized  to  express  the  decision  of  the 
Court,  without  consultation  with  his  colleagues,  unless 
the  opinion  filed  by  him  has  been  approved  and  adopted 
by  his  associates.      Butts  v.  Armor,  137. 

Under  the  Constitution  the  office  ot  associate  Judge 
not  learned  in  the  law  not  having  been  abolished  in 
counties  not  forming  separate  judicial  districts,  the 
Courts  in  such  counties  are  constituted  under  the  Act  of 
i8j4,  and  when  a  cause  has  been  tried  before  the  presid- 
ent Judge  and  two  associates,  neither  the  president  Judge 
alone  nor  the  two  associates  can  take  up  and  dispose  of 
a  question  arising  out  of  the  trial.    Id. 

COVENANT  RUNNINQ  WITH  LAND.  S. 
being  seized  of  three  contiguous  lots  sold  them,  to  three 
different  persons,  by  deeds  executed  and  delivered  on 
the  same  day,  reserving  a  rent  in  each  deed.  In  each 
deed,  the  description  referred  to  the  adjoining  lot  or  lots 


Digitized  by 


i^oogle 


586 


INDEX. 


COVENANT  RUNNINa  WITH  ImAND^CoH' 

tinued, 
as  *'  intended  to  be  this  day  granted  by  the  said  S.*'  to 
the  purchaser  of  such  adjoining  lot.  The  deed  for  the 
middle  lot  contained  the  following :  **  It  is  further  un- 
derstood, conditioned  and  agreed  by  and  between  the 
said  parties  hereto/'  then  followed  a  restriction  as  to  the 
dimen&ion  and  character  of  building  to  be  erected  on 
the  rear  of  the  lot.  In  the  deeds  for  the  adjoining  lots 
no  reference  was  made  in  express  terms  to  this  building 
restriction,  but  in  ^ch  case  the  lot  conveyed  was  de- 
scribed in  part  as  to  its  boundaries  by  a  reference  to  a 
conveyance  of  the  middle  lot.  The  three  deeds  were 
duly  recorded.  The  middle  lot  by  mesne  conveyances 
came  to  one  H.,  and  the  lot  adjoining  it  on  the  west  to 
M.:  heldy  the  restriction  was  in  the  nature  of  a  covenant 
running  witti  the  land,  and  H.  having  begun  to  erect  a 
building  on  his  lot  in  violation  of  the  restriction,  should 
be  enjoined  from  proceeding  therewith.  Muzzatelli  v, 
Hulshizer,  122. 

CRBDITOR.  While  a  defendant  may  waive  his 
right  to  an  account  of  his  goods  from  one  with  whom  he 
hs^  deposited  them,  yet  be  cannot  by  such  waiver,  if  col- 
lusively  made,  a£fect  the  right  of  his  attaching  creditor 
to  require  an  account.  Merchants  and  Manufacturers 
Bank  v.  W.  A.  Baeder  Glue  Co.,  69. 

CRIMINAL  LAW.  In  refusing  to  discharge  the 
jury  in  a  murder  case,  the  Court  said  to  do  so  "would  be 
a  wrong  and  defeat  the  tnds  of  justice;"  held,  to  k>e  im- 
proper, as  the  jury  might  regard  it  as  a  binding  instruc- 
tion to  convict.    Commonwealth  v,  Wemtz,  93. 

It  is  enough  to  brmg  an  instrument  within  the  Act  of 
March  31,  i860,  section  169,  that  it  be  fraudulently  made, 
may  prejudice  another's  right  and  is  intended  to  de- 
,  fraud  any  person  or  body  corporate.  Possibility  of  in- 
jury is  enough.  (Q.  S.)  Commonwealth  v,  Fitzpatrick, 
258. 

A  pilot  who  gives  a  receipt  for  the  amount  of  lawful 
pilotage,  when  he  has  received  less  than  the  amount  re- 
cited in  the  receipt  and  when  he  has  not  taken  charge  of 
the  vessel  as  pilot,  is  criminally  liable  under  the  Act  of 
March  31,  i860,  section  169.     Id. 

A  corporation  is  indictable  and  it  can  be  brought  into 
Court  by  compulsion  if  necessaiy.  Commonwealth  v. 
Lehigh  Valley  R.  R.  Co.,  505. 

Practioe.  The  older  remedies  in  case  of  non- 
appearance of  defendant,  venire  facias  ad  respondendum 
and  distringas  extending  to  outlawry,  have  fallen  entirely 
into  disuse  in  the  civil  courts  and  the  end  sought  is 
there  attained  by  a  judgment  entered  for  default.  The 
same  remedy  is  applicable  in  criminal  indictments  for 
misdemeanors,  without  express  statutory  authority  but 
by  virtue  of  the  common  law  of  Pennsylvania.  Com- 
monwealth V.  Lehigh  Valley  R.  R.  Co  ,  505  ;  Com- 
monwealth V.  Wilkesbarre  and  Eastern  R.  R.  Co.,  509. 

DAMNUM  ABSQUE  INJURIA.  The  right  of 
one  land  owner  to  injure  ttie  land  of  another  is  founded 
on  necessity  and  exists  only  where  he  himself  would 
otherwise  be  deprived  of  the  beneficial  use  of  his  own 
land.     Pfeiflfer  v.  Brown,  481. 

DECEDENTS'  ESTATES.  The  proceeds  of 
certificates  of  beneficial  societies  are  not  assets  for  the 
payment  of  debts,  even  though  intended  to  be  made  so. 
(O.  C.)     Kendrick's  Estate,  46. 

Beneficial  societies  are  not  life  insurance  companies 
and  the  member  has  no  property  interest  in  the  fund  to 
be  paid  at  his  death,  which  can  be  considered  assets  for 
the  payment  of  debts,  and  the  executor  or  administra- 
tor, as  such,  has  no  right  to  claim  it.     Id. 

A  payment  in  conformity  with  an  absolute  decree  of 
the  Orphans'  Court  making  an  award  protects  the  execu- 
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tor,  and  also  the  distributee,  although  no  refunding  bond 
be  given  by  the  latter.    Ferguson  v.  Yard,  429. 

B.  died  in  1876.  An  action  was  brought  in  1886 
against  his  executrix,  upon  which  judgment  was  ob- 
tained: held,  that  under  section  24  of  the  Act  of  Fefan- 
ary  24,  1834,  plaintifi*  had  lost  ail  lien  as  against  the  rol 
estate  of  B.,  the  claim  not  being  founded  upon  a  moit- 
gage  or  secured  by  judgment.     Id. 

The  right  of  a  creditor  of  a  decedent  is  fixed  by  the 
amoum  unpaid  at  the  time  of  the  decedent's  death,  iid 
it  cannot  be  reduced  by  what  he  may  have  received  froa 
a  fund  appropriated  as  collateral.  (O..C. )  Carr's  Rstate,448. 

The  rank  and  standing  of  the  creditors  holding  tieii 
upon  a  decedent's  real  estate  are  fixed  absolutely  ai 
matter  of  law  by  a  sale  of  the  realty.  After  such  sak, 
no  new  rights  of  lien  or  claim  on  the  proceeds  can  be 
acquired  by  subrogation  or  otherwise.  Seabright'i  E^ 
Ute,  Coyle's  AppcEd,  58. 

DECEIT.  The  only  ground  for  recovery  in  an  actioa 
for  false  representations  is  bad  faith  in  making  tbem 
and  the  scienter  must  be  proved.  Lamberton  v,  Dan- 
ham,  489. 

If  it  appear  that  the  defendant  in  an  action  of  decdt 
knew  nothing  about  the  matter  and  made  the  statement 
without  any  belief  as  to  its  truth  or  untruth,  he  wu 
guilty  of  a  moral  wrong  not  less  serious  thaji  a  delibente 
falsehood  and  the  jury  may  well  find  that  he  acted  is 
bad  faith  and  with  a  purpose  to  defraud      Id. 

One  who,  in  good  faith,  makes  a  statement,  is  not 
guilty  of  deceit,  although  the  grounds  of  belief  upon 
which  he  proceeds  may  be  sl^ht,  and  it  is  error  to 
charge  a  jury,  in  an  action  of  deceit,  where  a  statement 
has  been  proved  to  be  false,  that,  in  order  to  defeat  the 
action,  the  defendant  must  have  had  reasonable  grounds 
for  believing  his  statement  to  be  true.  Sincerity  of  be- 
lief is  the  only  test  and  the  jury  has  nothing  to  do  with 
the  reasonableness  of  the  belief.    Id. 

DEED.  A  paper,  duly  proved  as  a  will,  cannot,  be- 
fore the  probate  thereof  is  set  aside,  be  treated  in  a  col- 
lateral proceeding  as  a  deed.    Tozer  v,  Jackson,  364. 

In  construing  a  deed,  it  is  proper  and  sometimes  neces 
sary  to  consider  the  circumstances  under  which  it  was 
made  for  the  purpose  of  ascertaining  the  intention  of  the 
parties,  and  the  rule  that  the  provisions  of  a  deed  are  to 
be  construed  most  strongly  against  the  grantor  is  never 
available  to  defeat  an  intention  so  manifested.  Meigs  v. 
Lewis,  317. 

A.,  who  owned  two  pieces  of  land,  conveyed  one  to 
B.,  the  deed  containing  the  following  clause  in  the  ha- 
bendum, *' under  and  subject  ....  as  respects  the  two 
feet  three  inches  wide  strip  above  mention^  to  the  right 
and  privilege  of  the  owners  and  occupiers  of  the  prem- 
ises adjoining  on  the  east  to  build  over  and  above  the 
same  in  like  manner  as  is  now  done.*'  The  premises  on 
the  east  were  the  other  of  A.'s  two  tracts  and,  at  the 
time  of  the  deed  to  B.,  certain  structures  were  over  a 
portion  of  the  strip,  beginning  at  the  height  of  eleven 
feet  from  the  ground:  held,  the  manifest  purpose  of  the 
parties,  in  connection  with  the  ground  and  the  building 
rights  reserved,  was  to  secure  to  the  grantee  the  use  sad 
benefit  of  the  way  as  it  then  existed;  that  the  words  *'in 
like  numner  as  is  now  done"  referred  to  the  point  and 
manner  of  the  location  of  the  structure  upon  it  and  hence 
so  long  as  B.  or  his  grantee  of  the  eastern  premises  left 
a  way  of  eleven  feet  in  the  clear,  he  or  they  could  build 
over  the  strip  and  were  not  limited  to  buildings  of  the 
height  of  those  which  existed  at  the  time  of  the  coovej- 
snceto  A.     Id. 

The  omission  of  the  word  "trustees"  after  their  signs- 
tures  is  immaterial  when  the  deed  recites  them  is  such 
(O.  C.)     Trust  Estate  of  John  Lawrence,  406. 
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To  render  the  acknowledgment  of  a  deed  by  a  mar- 
ried woman  sufficient,  she  must  be  separately  ex- 
amined by  the  officer  taking  the  acknowledgment,  must 
have  full  knowledge  of  the  contents  of  the  deed  and 
voluntarily  cons.nt  to  the  execution  of  it,  and  these  facts 
must  appear  by  the  certificate  of  the  officer.  Spencer  v. 
Reese,  449. 

The  defective  acknowledgment  of  a  married  woman 
cannot  be  cured,  but  if  the  certificate  thereof  only  is  de- 
fective, an  acknowledgment  having  been  made  in  fact, 
the  certificate  may  be  amended  in  accordance  with  the 
Act  of  May  15.  1878,  P.  L.  149.     Id. 

DBLIVER7.  Where  goods  are  sold  to  be  delivered 
to  purchasers,  whose  place  of  business  is  on  the  upper 
floor  of  a  factory,  the  delivery  is  not  complete  until  the 
goods  are  fastened  to  the  lift  for  the  purpose  of  being 
hoisted  to  the  upper  floor,  and  if  the  same  be  negligently 
fastened  to  the  lift,  the  purchasers  are  not  responsible  for 
the  consequences.     Fuhrmeister  v.  Wilson,  223. 

DBVISAVIT  VBL  NON.  If  the  Orphans' 
Court  finds  that  there  is  proof  of  alleged  undue  influence, 
sufficient  to  sustain  a  verdict  against  the  will,  an  issue 
must  be  awarded.     (O.  C.)  Erwin's  Estate,  477. 

Where  the  charge  of  undue  influence  centres  in  the 
relations  which  obtained  between  testator  and  those  ac- 
cused of  exerting  the  influence,  any  testimony  which 
throws  light  upon  these  relations  is  a  vital  factor  in  the 
ca«;e.     Id. 

Unless  the  testimony  as  to  testator's  testamentary  in- 
capacity or  undue  influence  exerted  on  him  be  sufficient 
to  sustain  a  verdict  against  the  will,  the  parties  will  not 
be  subjected  to  the  delay,  expense  and  trouble  of  a  trial, 
by  the  award  of  an  issue.     Loeser's  Estate,  543. 

DISTRIBUTEJEI.  Not  chargeable  in  distribution 
with  expenses  of  suit  against  accountant  individually, 
although  such  suit  indirectly  benefited  estate.  See  Ex- 
ecutor.   Robert's  Estate,  250. 

BASBBCBNT.  The  owner  of  land  may  adapt  the 
parts  thereof  so  as  to  render  one  portion  subject  to  a  ser- 
vitude in  favor  of  the  other,  and  purchasers,  who  take 
with  notice  of  the  adaptation,  will  taketheir  lands,  respec- 
tively, charged  with  and  entitled  to  the  easement.  Sharpe 
V,  Scheible,  10. 

Notice  of  the  existence  of  an  easement  may  be  given 
bv  the  appearance  of  the  property  in  or  over  which  it  is 
claimed,     id. 

BCCLESIASTICAL  LAW.  The  organization  of 
a  denominational  body  or  a  church  involves  the  adop- 
tion of  both  a  creed  and  an  ecclesiastical  polity;  abandon- 
ment or  repudiation  of  either  constitutes  secession  from 
said  body.    Kreckerz^.  Shirey,  165. 

When  the  constitution  of  a  church  provides  for  the 
fixing  of  a  place  of  meeting  from  time  to  time  by  a  cer- 
tain body,  the  act  of  fixing  the  place  of  meeting  is  a  matter 
of  administration  and  not  of  legislation  and  the  power 
to  perform  said  act  may  be  delegated.     Id. 

The  title  to  the  corporate  property  of  a  congregation 
which  is  divided,  is  in  that  part  of  the  congregatioa 
which  is  in  harmony  with  the  laws,  usages  and  cus- 
toms, as  accepted  by  the  body  before  the  division  took 
place,  and  which  adheres  to  the  regular  organization.  Id. 

A  congregation  connected  with  any  denomination  must 
submit  to  the  system  of  discipline  peculiar  to  the  body 
with  which  it  is  connected,  irrespective  of  the  views  of 
the  majority  of  the  con  negation  itself.     Id. 

Upon  questions  of  discipline,  as  well  as  of  failh,  the 
decisions  of  ecclesiastical  courts  are  ordinarily  final 
and  wiM  be  respected  and  enforced  by  Courts  of  law.    Id, 

The  discipline  of  the  E.  Association  provided  that  a 
general  coniference  should  meet  once  every  four  years 


ECCLESIASTICAL  'LK'W^ConHnued, 
and  that  each  said  conference  should  fix  the  place  of 
meeting  of  the  next,  but  should  it  fail  to  do  so,  the  oldest 
of  the  annual  conferences  (subordinate  bodies)  should 
fix  the  place.  The  conference  of  1887  adjourned  after 
referring  the  next  place  of  meeting  to  the  Board  of  Pub- 
lication, a  corporation  connected  with  the  association. 
The  board  appointed  I.  as  the  place  of  meeting  for  1891. 
The  oldest  annual  conference,  that  of  E.,  appointed  P.  as 
the  placd  of  meeting.  A  large  body  assembled  at  I.  and 
a  smaller  one  at  P.  in  189 1.  In  December,  1889,  B., 
the  bishop  within  whose  jurisdiction  was  the  annual  con- 
ference of  E.,  was  suspended  by  a  trial  conference, 
the  authority  of  which  the  bishop  denied  and  the 
sentence  of  which  he  disregarded.  In  February,  1891, 
a  majority  of  the  members  of  the  annual  confer- 
ence of  E.  met  at  the  appointed  place  and  refused  to 
allow  B.  to  take  part  in  the  meeting.  B.  and  some 
members  who  adhered  to  him  met  in  another  place. 
The  majority  body  assigned  one  S.  as  pastor  of  the  R. 
church  within  the  conference.  The  B.  body  assigned  to 
the  same  place  one  K.  In  October,  1891,  the  conference 
at  I.  recognized  the  proceedings  of  the  B.  body  as  those 
of  the  regular  annual  conference,  while  the  b  dy  meet- 
ing at  P.  recogrnized  the  meeting  from  which  B.  had 
been  excluded.  Is  the  meantime,  S.  had  been  admitted 
and  K.  excluded  from  the  R.  church ;  heldt  i,  the 
conference  which  met  at  I.  in  1891  was  the  regular  suc- 
cessor of  that  of  1887,  and  the  annual  conferences,  con- 
gregations and  church  members  adhering  to  it  constituted 
the  E.  Association,  while  the  adherents  of  the  P.  body 
had  become  by  their  own  act  a  hostile  and  independent 
organization;  2.  the  property  which  prior  to  1891  be- 
longed to  the  E.  Association  belonged  after  that  time  to 
those  who  still  constituted  the  association;  3,  the  assign- 
ment of  K.  to  the  R.  church  was  made  by  a  provisional 
body  of  adherents  without  any  ecclesiastical  authority, 
and  gave  no  title,  but  the  subsequent  ratification  of 
the  assignment  by  the  general  conference  gave  K.  a  title 
good  from  that  date;  4,  the  assignment  of  S.  was  by  an 
illegally  organized  body  and  gave  him  no  title,  notwith- 
standing his  reception  by  the  majority  of  the  members 
and  officers  of  R.  church.    Id. 

ELECTION.  Of  assignee  for  benefit  of  creditors  to 
hold  lease,  how  manifested.  See  Assignment  for  Bknk- 
FIT  OF  Creditors.    See  Assigned  Estate  of  Weinmann, 

321. 

ELECTION  LAW.  At  an  election  for  township 
officers,  a  printed  paster  was  prepared  for  electors  to 
paste  over  the  right  hand  column  of  the  official  ballot 
provided  under  the  Act  of  June  10,  1893.  Upon  this 
paster,  under  the  head  of  school  directors,  were  printed 
the  names  of  two  persons  who  received  the  majority  of 
votes  cast:  held^  that  this  was  an  alteration  of  the  official 
ballot,  which  invalidated  the  votes  cast  for  the  candi- 
dates in  question  and  that  such  votes  could  not  be 
counted  or  returned.  In  re  Contested  Election  of  School 
Directors  of  Little  Beaver  Township.  533. 

ELECTRICAL  RAIL  WAT.  The  use  of  a  bridge 
by  a  railway  company,  which  operates  its  road  by  elec- 
tricity, does  not  constitute  a  taking  of  or  injury  to  the 
property  of  the  bridge  company  by  the  exercise  of  the 
power  of  eminent  domain.  It  is  a  use  which  is  reason- 
ably consistent  with  the  purpose  for  which  the  bridge 
was  erected  and  is  necessary  for  public  travel  and  accom- 
modation. Pitts.  &  West  End  P.  R.  W.  Co.  v.  Point 
BriHge  Co..  393- 

EMINENT  DOMAIN.  The  use  of  a  bridge  by  a 
railway  company,  which  operates  its  road  by  electricity, 
does  not  constitute  a  taking  of  or  an  injury  to  the  prop  • 
erty  of  the  bridge  company  by  the  exercise  of  the  power 
of  eminent  domain.  It  is  a  use  which  is f ^Asonablycon- 
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sistent  with  the  purpose  for  which  the  bridge  wts  erected 

and  is  necessary  for  public  travel  and  accommodation. 

Pitts.  &  West  End  P.  R.  W.  Co.  v.  Point  Bridge  Co., 

393. 

Where  land  is  taken  for  public  use,  the  measure  of 
damages  is  the  difference  between  the  market  value  be- 
fore and  after  the  improvement,  and  the  jury  may  not 
consider  the  cost  of  replacing  buildings  injured  by  the 
taking,  as  an  independent  item  of  damages.  L^rkin  v. 
City  of  Scranton,  42. 

.  The  taking  of  land  by  a  city  for  a  public  park  is, 
in  substance,  the  same  as  the  taking  of  land  for  a  street 
by  the  exercise  of  the  power  of  eminent  domain.  In 
re  Vernon  Park,  49. 

Where  land  is  taken  by  a  railroad  company  for  the 
construction  of  its  road  and  none  of  the  property  is  left 
to  the  owner,  the  market  value  of  the  land  taken  is  the 
true  value  of  the  damages  recoverable.  Boteler  z/.  Phila.  & 
Reading  Terminal  R.  R.  Co^  261. 

K.  was  the  tenant  of  a  leasehold  by  a  lease,  which 
provided  that,  in  the  event  of  the  property  being  taken 
by  a  railroad,  the  lease  should  be  terminated  without  pre- 
judice to  the  rights  of  either  party  in  any  suit  for  dam- 
ages sustained  by  the  appropriation  of'the  premises:  held^ 
such  a  provision  was  not  a  bar  to  an  action  by  a  subten- 
ant for  the  destruction  of  his  leasehold.    Id. 

EQUITABLE  EJECTMENT.  To  entiUe  a 
plaintiff  in  ejectment,  founded  on  an  equity  only,  to  re- 
cover, he  must  not  only  tender  the  price  before  suit 
brought,  but  must  show  his  readine.-s  to  perform  his  part 
of  the  contract  by  having  it  in  court,  ready  to  be  paid  in 
the  event  of  a  verdict  in  his  favor.    Dwyer  v.  Wright,  7. 

Where  a  vendee  takes  possession  of  land,  but  fails  for 
an  indefinite  time  to  pay  Uie  purchase  money,  the  vendor 
may  resume  possession,  if  he  can  do  so  peaceably,and  the 
vendee  cannot  then  recover  in  ejectment,  as  against  his 
vendor  or  any  subsequent  purchaser,  except  on  tender- 
ing the  purchiAse  money  in  full.  Id. 

L.  sold  D.  land  to  be  paid  for  in  instalments.  The 
agreement  contained  a  warrant  to  confess  judgment  in 
ejectment,  to  be  released  upon  the  payment,  within  three 
months,  of  the  amount  due  on  account  of  the  purchase 
money.  D.  remained  in  possession  until  his  death,  some 
three  years  later,  at  which  time  there  was  a  considerable 
sum  due  on  the  contract.  L.  began  an  action  of  eject- 
ment against  the  widow  and  heirs  of  D.,  a  guardian W 
Hum  being  appointed  for  the  minor  heirs.  Subsequently 
L.  entered  judgment  by  confession  in  accordance  with 
the  agreement  and  sold  the  lo^  to  \y  ,  having  taken  pos- 
session peaceably  withoui  taking  out  any  writ.  W.  re- 
corded his  deed.  The  agreement  between  L.  and  D. 
was  never  recorded.  Ten  years  later  the  heirs  of  D. 
having  become  of  age,  brought  ejectment  against  W. : 
held^  that  the  jury  was  rightly  instructed  to  find  for  the 
defendant.     Id. 

EQujlI'x.  One  who  attempts  to  impose  his  goods 
upon  purchasers  as  those  of  a  rival  trader,  by  means 
which  have  a  tendency  to  mislead  the  public  may  be  re- 
strained by  an  injunction.      (C.  P.)  Sbepp  v,  Jones,  29. 

When  the  evidence  shows  that  a  collection  of  pictures 
has  been  published  in  book  form  and  has  acquired  a 
reputation  valuable  for  the  purposes  of  sale,  an  imitation 
of  the  said  collection,  in  style,  form  and  size,  which  so 
closely  resembles  the  first  collection  as  to  naturally  de- 
ceive the  ordinary  picture  book  buyer,  although  called 
by  a  different  title,  is  such  a  fraud  upon  the  rights  of  the 
publisher  of  the  first  collection  as  to  entitle  him  to  relief 
by  an  injunction  and  account.     Id. 

Injunction  to  enforce  building  restriction  contained  in 
covenant  running  with  land.  See  Covenant  Running 
With  Land.    Muzzarelli  v.  Hulshizer,  122. 
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Even  when  an  action  at  law  will  lie  for  breadi  of 
covenant,  yet,  if  there  is  an  utter  uncertainty  in  any  cal- 
culation of  damages  firom  the  breach  and  the  measure  of 
damages  is  largely  conjectural,  equity  will  intervene  )»- 
cause  of  the  inadequacy  of  the  remedy  and  restnin  a 
continuing  breach  by  injunction.  Wilkinson  z^.Colley,  177. 

An  injunction  will  lie  to  restrain  a  defendant  fron 
practicing  as  a  physician  within  a  limit  of  eight  miks, 
when  he  has  agreed  in  writing  with  another  physician  for 
a  consideration  to  abstain  hx)m  practicing  wtthia  sack 
limit  for  ten  years.    Id. 

Where  a  school  district  illegally  assesses  taxes  npoa 
land  lying  without  its  boundary,  it  may  be  restrained  by 
injunction  at  the  suit  of  the  laud  owner  illegally  taxed, 
but  the  district  within  whose  boundaries  such  land  lies 
cannot  have  an  account  from  the  first  named  district 
Arthur  V,  School  District  of  Polk  Borough,  289. 

A  married  woman  orally  agreed  with  H.  to  sell  faia 
certain  real  estate.  The  following  day  her  husband,  aa- 
ing  for  her,  placed  the  same  property  in  the  hands  of  a 
broker  for  sale.  The  broker,  that  day,  obtained  a  pv- 
chaser,  and  the  terms  of  the  sale  were  approved  in  writ- 
ing by  the  owner.  She  and  her  husband  consummated 
the  oral  bargain  with  H.  The  second  purchaser  filed  a 
bill  against  H.  and  his  wife,  in  whose  name  the  propoty 
was  Uken,  for  specific  performance  and  general  relief: 
hild^  the  first  purchaser  acquired  the  dtle ;  specific  ex^ 
cution  could  not  be  decreed  against  the  vendor,  for  it 
was  out  of  her  power,  and  the  plaintifi*s  remedy  was  for 
damages  sustained  in  consequence  of  the  vendor's  re- 
fusal to  perform  the  contract  with  him.  Magoire?. 
Powell,  228. 

Where  it  is  sought  to  compel  the  surrender  of  county 
warrants,  to  discover  their  custody  and  the  equities,  if  any, 
attached  to  them  and  to  determine  the  character  of  a 
fund,  alleged  to  be  composed  of  trust  money,  the  proper 
proceeding  is  by  bill  in  equity.  County  of  Crawford  p. 
Merchants'  National  Bank,  133. 

Where  a  right  is  claimed  by  a  passenger  railway  com- 
pany to  string  wires,  for  the  purpose  of  carrying  its  elec- 
tric system  of  transportation  across  a  bridge  owned  by 
an  incorporated  bridge  company,  and  to  run  its  can 
across  the  bridge,  which  right  is  denied  by  the  bridge  com- 
pany, a  Court  of  equity  has  jurisdiction  both  to  deter- 
mine the  right  and  to  fix  the  compensation  to  be  paid  by 
the  railway  company  for  the  use  of  the  bridge.  Pitts. 
&  West  End  P.  R.  W.  Co.  v.  Point  Bridge  Co.,  393. 

When  upon  proceedings  under  the  Act  of  May  15, 
1878.  P.  L.  149,  the  plaintiff  testifies  that  an  acknowl- 
edgment was  made  in  due  form  of  law  and  the  defend- 
ants, the  manied  woman,  whose  acknowledgment  it  is 
sought  to  establish,  and  her  husband,  deny  the  same,  a 
decree  for  reformation  is  properly  refused.  Spencer  v. 
Reese,  449. 

Where  time  is  not  stipulated  as  essential  and  a  forfeit- 
ure for  non-payment  of  money  or  non-performance  of 
any  other  matter,  which  admits  of  accurate  and  full  com- 
pensation is  provided  as  a  penalty,  whose  object  is  to  en- 
force performance  of  another  and  principal  obligatioo, 
equity  will  relieve  against  its  enforcement  and  wUl  not 
permit  it  to  be  used  for  a  different  and  inequitable  pv* 
pose.     Lynch  z/.  Versailles  Fuel  Gas  Co.,  558. 

Where,  in  an  oil  lease,  a  fixed  rent  is  provided  for  delay 
in  putting  down  wells,  which  rent  is  left  to  fall  doe  by 
operation  of  law  at  the  end  of  the  year,  time  is  nol  of 
the  essence  of  the  contract  to  pay  rent  to  the  extent  of 
ousting  equitable  relief  in  case  payment  be  not  made  at 
the  end  of  the  year.     Id. 

A  plaintiff,  asking  for  the  exercise  of  extraordinary 
equitable  remedies,  must  show  that  his  own  conduct  bas 
been  equitable  and  that  he  has  not  slept  oa  his  rights  in 
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such  a  way  as  to  midead  his  adversary.      (C.  P.)     Peo- 
ple's Pass.  Ry,  v.  Union  Pass.  Ry.,  311. 

A  plaintiff,  having  consented  by  agreement  with  the 
city  and  a  park  commission  that  other  passenger  railways 
might  be  given  permission  to  use  the  tracks  across  a 
bridge  and  within  the  (Mirk  and  having  secured  its  own 
use  of  them  only  by  such  agreement,  cannot  be  said  to 
be  injured  and  to  have  its  rights  invkded  when  the  de- 
fendants have  secured  such  permission,  and  an  injunc- 
tion against  the  use  of  the  roittd  by  defendants  will  not 
be  granted.    Id. 

Where  a  mortgagee,  with  a  knowledge  of  the  fact  that 
a  portion  of  the  mortgaged  premises  has  been  bought 
and  paid  for  by  a  third  person,  subsequently  releases 
from  the  lien  of  the  mortgage  the  remaining  ptirt,  which 
was  of  sufficient  value  to  have  satisfied  the  debt,  such  re- 
lease will  operate  as  a  discharge  of  the  lien  of  the  mort- 
gage against  the  land  bought  by  the  third  person.  Turn- 
er V,  Sharpneck,  366. 

Equity — Praotloe.  To  a  bill  for  an  injunction  to  re- 
strain a  railroad  company  from  operating  its  road  in  front 
of  plaintifi^s  premises  and  to  require  it  to  remove  its  en- 
bankment,  ties,  rails  and  fittings  and  restore  the  surface 
to  its  former  condition,  and  for  general  relief,  defend- 
ant demurred  and  the  Court  sustained  the  demurrer  and 
dismissed  the  bill  on  account  of  delay  in  filing  it :  held^ 
error,  because  although  upon  final  hearing  the  injunction 
might  be  denied  on  account  of  laches,  yet  the  plaintiff 
might  be  entitled  to  relief  against  Uie  mode  of  construc- 
tion adopted  by  the  respondent  and  to  such  restoration 
of  the  former  grade  as  might  be  necessary  to  restore  to 
him  safe  and  convenient  access  to  his  home.  Westhaef- 
fer  V,  Lebanon  and  Annville  Street  Ry.  Co.,  33. 

Where,  in  a  proceeding  by  a  county  to  recover  posses- 
sion of  certain  warrants,  it  appears  that  its  treasurer'  is 
also  interested  and  that,  for  Uie  proper  determination  of 
the  suit,  the  assignees  for  the  benefit  of  creditors  of  the 
depositaries  of  a  fund,  claimed  by  the  county  to  have, 
in  effect,  paid  the  warrants,  are  necessary  parties,  the 
treasurer  may  be  added  as  plaintiff  and  the  assignees  as 
defendants.  County  of  Crawford  v.  Merchants'  Na- 
tional Bank,  133. 

Where  the  material  averments  of  facts  contained  in  the 
bill  are  sustained  by  the  injunction  affidavits  and  the 
answer  is  not  sworn  to,  it  is  error  to  dissolve  a  prelimi 
nary  injunction.    Wick  China  Co.  v.  Brown,  330. 

ERROR.  In  refusing  to  discharge  the  jury  in  a  mur- 
der case  the  Court  said  to  do  so  <<would  be  a  wrong  and 
defeat  the  ends  of  justice"  held,  to  be  improper,  as  the  jury 
might  regard  it  as  a  binding  instruction  to  convict 
Commonwealth  v,  Wemtz,  93. 

In  a  murder  trial  where  the  deceased  had  been  killed 
by  stabbing,  and  the  defence  was  that  he  had  been  stabbed 
by  a  colored  man,  a  servant  of  the  defendant,  the  Court 
charged  with  reference  to  the  declarations  of  the  injured 
man  as  to  who  had  hurt  him  "whatever  relevancy  they 
may  have  as  affecting  the  general  credibility  of  some  of 
the  mtnesses,  yet  they  would  not  be  of  potent  force  in  the 
case  if  you  should  expressly  find  from  the  other  evidence 
affirmatively  that  no  colored  man  was  in  the  room  at  the 
time  of  the  act  or  could  have  infficted  the  wound:  held, 
to  be  error.    Id. 

When  the  effect  of  an  instruction  is  to  take  from  the  jury 
all  testimony,  except  that  of  a  particular  witness,  and  to 
leave  to  the  jury  the  construction  of  a  paper,  properly  for 
the  Court,  such  error  is  not  cured  by  telling  the  jury  that 
the  whole  testimony  is  for  it  to  pass  upon.  Heydrick  v, 
Hutchinson,  503. 

A  charge  whose  tendency  as  a  whole  is  to  belittle  and 
prejudice  one  side,  and  which  is  not  in  expression  and 
tone  a  judicial  presentation  of  the  case,  is  error.    Id.        j 


ESCHEAT.  An  escheator,  as  such,  has  no  status  to 
apply  to  the  register  of  wills  for  letters  of  administra- 
tion, in  default  of  next  of  kin  of  decedent,  if  a  demand 
for  letters  has  previously  been  made  by  a  creditor  who  is 
unobjectionable  and  who  has  qualified.  (O.  C.)  Jakey's 
Estate.  476. 

ESTATE  FOR  TEARS.  The  right  of  alienation 
is  an  incident  of  an  estate  for  years,  though  not  an  insep- 
arable one.     (O.  C.)     Heckman's  Estate,  199. 

ESTOPPEL.  The  refusal  of  an  insurance  company 
to  pay  a  loss  on  a  specified  ground  estops  it  from  assert- 
ing on  the  trial  another  ground  of  defence  of  which  it  had 
full  knowledge,  when  the  assured  has  incurred  expense 
and  brought  action  in  the  belief  that  the  only  objection 
was  that  communicated  to  him.  McCormick  v.  Royal 
Insurance  Co.,  23. 

Where  a  partner,  who  is  acting  as  prosecutor  of  one 
who  has  embezzled  money  of  the  firm,  agrees  to  settle 
the  prosecution  and  receives  money  therefor,  the  pre- 
sumption is  that  the  money  is  received  on  behalf  of  the 
firm  and  he  cannot  be  heard  to  allege  that  the  money  was 
a  bribe  to  himself  to  betray  the  rights'of  his  firm.  Mer- 
chants and  Manufacturers  Bank  v,  W.  A.  Baeder  Glue 
Co,  69. 

The  fact  that  a  shareholder  in  a  building  association 
has  acquiesced  for  a  number  of  years  in  a  method  of  as- 
certainmg  the  value  of  shares,  by  which  the  profits  were 
divided  equally  among  all  the  shares,  without  regard  to 
the  amount  paid  in,  will  not  estop  hira  from  requiring 
that  the  method  in  ascertaining  the  value  of  his  share  be 
changed  to  the  proper  method.  The  Charles  Tyrell 
Building  and  Loan  Association  v,  Haley,  269.  [Mit- 
chell and  Fell,  }J.,  dissent.] 

A*  delay  of  seven  days  to  give  notice  of  intent  to  enforce 
a  forfeiture  for  non-pa3rment  of  rent,  when  in  that  time  the 
lessee  has,  ¥rith  the  knowledge  of  the  lessor,  expended 
money  upon  the  leased  premises,  will  estop  the  lessor 
from  exercising  the  right  of  forfeiture.  Lynch  v,  Ver- 
sailles Fuel  Gas  Co.,  558. 

A  grantee  who  accepts  a  deed,  which  reserves  a  right 
of  way  for  all  occupiers  of  lots  bounding  upon  it  is  estop- 
ped from  denying  such  rights.  (C.  P.)  Ebret  v.  Gunn, 
291. 

A  policy  of  fire  insurance  provided  that  the  insurance 
should  cease  if  additional  insurance  were  obtained  in  an- 
other company  unless  notification  thereof  were  given  and 
the  additional  insurance  approved  at  a  regular  meeting  of 
the  board  of  directors  of  the  company  issuing  the  policy; 
further,  that  a  compliance  with  Uie  terms  of  the  policy 
should  not  be  considered  waived  unless  the  waiver  were 
in  writing  and  signed  by  the  president  or  secretary.  At 
the  time  the  policy  issued,  there  was  no  other  insurance 
on  the  property,  and  S.  (the  insured)  so  stated  in  his  ap- 
plication, but  at  the  same  time  told  the  director  of  the 
company  having  the  matter  in  charge  that  he  wished  to 
procure  other  Insurance.  He  subsequently  notified  one 
of  the  directors  that  he  had  procured  such  insurance.  The 
director  told  him  that  it  was  all  right  and  that  he  could 
have  the  matter  attended  to  when  convenient  to  come  to 
the  office.  Some  months  later,  he  went  there  on  the  day 
of  the  regular  meeting  of  the  board;  although  he  did  not 
know  the  fact,  the  meeting  had  adjourned,  but  one-half 
of  the  board  was  still  present  He  gave  his  policy  to  the 
director,  above  mentioned,  who  showed  it  to  the  presi- 
dent, who  stated  that  he  knew  all  about  it  and  instructed 
the  director  to  write  the  necessary  consent  upon  the  pol- 
icy. This  was  done  by  striking  out  the  word  *<  no  "  in 
the  answer  as  to  other  insurance  in  the  application  and 
inserting  the  amount  of  additional  insurance  and  the  name 
of  the  company  insuring.  The  policy  was  then  approved 
by  the  president  and  handed  back  to  S.:  held,  the  com- 
pany was  estopped  from  denying  its  approval  of  the  addi« 
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tiooal  insurance.    Stauffer  v.  Penn  Mutual  Fire  Asso- 
ciation, 298. 

Acceptance  of  purchase  money  as  estoppel,  see  Will. 
Cameron  v.  Coy,  525. 

And  see  Life  Insurance.  Commonwealth  ex  rel.  Provi- 
dent  Life  Association,  147. 

BVIDBNCB.  Where  a  levy  has  been  made  upon 
personalty  which  is  claimed  by  a  third  person,  and  a 
feigned  issued  is  framed  between  the  claimant 
and  the  execution  plaintiff,  and  the  latter  dies 
and  his  administrator  is  substituted,  the  claimant  is  in- 
competent as  a  witness  under  the  Act  of  May  23,  1887, 
sec.  5,  clause  E  ,  P.  L.  159,  because  he  is  a  surviving  or 
remaining  party  to  a  thing  or  contract  in  action  whose  in- 
terest is  adverse  to  the  right  of  the  deceased  party.  Smith 
V,  Rishel,  365. 

An  execution  plaintiff,  who  is  not  a  party  to  a  feigned 
issue  between  the  claimant  and  execution  plaintiff  to  de- 
termine the  title  to  the  goods  levied  on,  is  a  competent 
witness  unless  it  appear  that  his  interests  are  adverse  to 
the  right  of  the  deceased.  The  mere  relation  of  the 
parties  does  not  show  that  his  interest  is  of  that  character. 
Id. 

Where  a  legacy  is  claimed  by  an  assignee  thereof  and 
by  an  attaching  creditor,  the  death  of  the  attaching  cred- 
itor does  not  render  the  legatee  and  his  assignee  incom- 
petent to  testify  to  the  facts  concerning  the  assignment. 
Kuhn's  Estate,  155. 

The  mere  fact  of  the  employment  of  counsel  is  not 
privileged  but  is  open  to  inquiry  in  any  Court  in  which 
counsel  appear  as  such.  Therefore,  counsel  is  compe 
tent  to  testify,  in  a  collateral  proceeding,  as  to  the  fact  of 
his  having,  in  a  prior  proceeding,  represented  certain 
parties.    Seip's  Estate,  401. 

The  declarations  of  a  husband  that,  in  a  particular 
transaction,  he  acted  as  agent  both  for  his  ¥rife  and  for  a 
third  party  are  competent,  in  support  of  a  claim  by  such 
third  party  against  the  estate  of  his  wife.  Such  declara- 
tions relate  only  to  the  husband's  conduct  and  violate  no 
domestic  confidence.    Id. 

Where  the  proof  of  an  agreement  in  writing  depends 
upon  one  of  the  parties  to  the  instrument  who  is  somewhat 
familiar  with  the  handwriting  of  the  two  subscribing  wit- 
nesses who  are  both  dead,  there  is  sufficient  proof  to 
justify  the  admission  of  the  paper.  Irvin  v.  Patchen,  341. 

Under  the  plea  of  not  guilty,  filed  in  an  action  of  tres- 
pass under  the  Act  of  1887,  for  damages  for  personal  in- 
juries, an  alleged  release  given  by  the  plaintiff  is  admiss- 
ible in  evidence.  Johnson  v,  Phila.  &  Reading  R.  R 
Co.,  375. 

The  facts  that  through  delay  on  the  part  of  the  plain- 
tiff in  the  fulfillment  of  his  part  oi  a  contract  the  defend- 
ant suffered  loss  and  that  plaintiff  promised  to  make  such 
loss  good  cannot  be  given  in  evidence  in  an  action  on  the 
contract  under  the  plea  of  set-off,  non-assumpsit  or  pay- 
ment, unlets  notice  has  been  given,  as  required  by  rule  of 
Court,  of  the  intention  to  introduce  such  facts  as  a  de- 
fence.    Lovegrove  v.  Christman,  327. 

Assessor's  books  and  tax  receipts  are  not  sufficient  in 
themselves  to  prove  title,  but  are  admissible  as  evidence 
of  claim.     Irvin  z/.  Patchen,  341. 

A  certificate  is  evidence  only  of  what  it  contains,  and 
gives  rise  to  no  presumption  that  anything  else  took  place 
before  the  officer.     Spencer  v.  Reese,  449. 

Where  the  charge  of  undue  influence  centres  in  the  re- 
lations which  obtained  between  testator  and  those  ac- 
cused of  exerting  the  influence,  any  testimony  which 
throws  light  upon  these  relations  is  a  vital  factor  in  the 
case.     (O.  C.)     Er win's  Estate,  477. 

Continued  and  liberal  gifts  and  emoluments  from  one 
person  to  another  where  Uie  persons  stand  in  such  rela- 
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tionship  as  client  and  lawyer,  show  that  the  donee  Im 
found  his  way  to  both  the  affections  and  judgment  of  the 
donor.    Id. 

In  cases  in  which  the  use  of  land,  taken  by  virtie  of 
the  right  of  eminent  domain,  has  been  restricted  to  a  sp^ 
cific  purpose,  witnesses  who  are  best  informed  in  regaid 
to  the  use  of  property  for  such  a  purpose  are  the  penon 
usually  best  qualified  to  testify  as  to  value,  without  regard 
to  whether  they  are  experts  as  to  land  values  or  acquaint- 
ed with  the  neighboring  property.  Boteler  v,  Phila.  & 
Reading  Terminal  R.  R.  Co.,  261. 

B.  sublet  from  K.  pa«t  of  a  house  taken  by  a  railroad 
company  for  its  road.  By  the  terms  of  the  lease  the  ue 
of  the  premises  was  restricted  to  lodge  meetings.  In  as 
action  against  the  railroad  by  B.  to  recover  cUmages  for 
the  destruction  of  the  leasehold,  the  testimony  of  wit- 
nesses familiar  with  the  premises  used  for  such  purpose 
bui  not  acquainted  with  the  neighborhood  or  wUh  laid 
values  in  general  was  properly  admi  ted.  Boteler  ?. 
Phila.  &  Readmg  Terminal  R.  R.  Co.,  261. 

In  an  action  in  ejectment  where  a  paper,  duly  proved 
as  a  will,  has  been  given  in  evidence,  the  record  of  the 
Orphans'  Court  in  proceedings  to  set  aside  the  will,  the 
prob  ite  and  the  record  of  the  Common  Pleas,  wherein  an 
issue  deviswit  vel  non  was  tried,  from  which  it  appean 
there  was  no  certificate  to  the  Common  Pleas  or  anf  r^ 
turn  made  to  the  Orphans'  Court  or  any  final  decree  va- 
cating the  probate  or  sustaining  the  appe^il  from  the  reg- 
ister, are  not  admissible  in  evidence.  Tozer  v,  Jacksoo, 
264. 

In  a  question  of  distribution  the  validity  of  testament- 
ary provisions,  depending  on  facts  dehors  the  record,  may 
be  inqtiired  into  notwithstanding  probate.  Craft's 
Estate,  413. 

Where  a  will,  which  is  shown  to  have  been  executed 
by  the  testator,  cannot  be  found,  and  it  is  sought  to  obtain 
probate  thereof  by  the  production  of  a  copy,  Uie  burden  is 
upon  the  proponents  to  overcome  the  presumption  of  rev- 
ocation and  not  only  the  testator's  character,  condition, 
acts  and  declarations,  but  the  conduct  and  interests  of 
those  around  him,  from  and  after  the  date  of  the  will,  are 
legitimate  subjects  of  inquiry.  Estate  of  I /)t  Gardner,  417. 

Where  it  appears  that  an  accident  has  occurred  at  a 
railway  crossing  at  which  there  was  no  gate,  evidence 
that,  shortly  after  the  accident,  the  defendant  erected 
gates  at  that  crossing  is  admissible  as  bearing  upon  the 
question  of  negligence.  Lederman  v.  Pennsylvania 
Railroad  Company,  502. 

One  who,  at  the  time  of  a  railroad  accident,  was  work- 
ing on  the  railroad  one  thousand  feet  from  the  scene  of 
accident,  it  being  in  evidence  that  the  brakes  had  been 
taken  off  after  the  cars  passed  him,  is  not  qualified  to  tes- 
tify as  to  the  speed  at  which  the  cars  were  moving  when 
the  accident  occurred.     Id. 

A  city  ordinance  regulatini;  the  speed  of  trains  is  ad- 
missible and  should  be  considered  by  the  jury,  in  connec- 
tion with  other  evidence  in  the  case,  as  bearing  upon  neg- 
lif^ence.     Id. 

In  an  action  against  a  municipality  for  iojnries  re- 
ceived from  a  defeaive  sidewalk,  evidence  of  the  condi- 
tion of  the  sidewalk  within  a  reasonable  time  after  the  ac- 
cident is  admissible.  Lohr  z/. Borough  of  Philipsburg,  54^- 

That  an  ace  mat  is  charged  against  a  married  woman, 
is  not  evidence  that  she  consented  to  be  so  charged. 
Moore  v.  Copley,  563. 

In  determining  the  amount  of  damages  suffered  bf  a 
property  owner  by  the  grading  of  a  street,  the  feet  that 
the  newly  established  height  had  previously  been  as- 
signed by  the  municipal  audiorities  for  a  street,  intersect- 
ing the  first  at  the  edge  of  the  property  in  question,  and 
that  a  proceeding  to  open  the  intersecting  street  «t  ^ 
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height  was  previously  begun,  b  not  admissible  in  the  de- 
termination of  damages.     Maikle  v.  Phila.,  346. 

The  Act  of  May  11,  188 1,  P.  L.  20,  which  requires 
copies  of  the  application  to  be  attached  to  all  life  and  fire 
insurance  policies,  does  not  apply  to  a  beneficial  associa- 
tion which  does  not  issue  policies.  Johnson  v.  Phila.  & 
Reading  R.  R.  Co.,  375. 

In  an  action  of  deceit  where  the  defendant,  who  had 
stated  that  a  signature  which  proved  to  be  a  forgeiy  was 
genuine,  has  testified  that  he  had  seen  the  alleged  maker 
write  and  is  familiar  with  his  signature,  and  that  his  state- 
ment as  to  genuineness  was  based  upon  his  belief  founded 
upon  this  knowledge,  letters  containing  genuine  signa- 
tures of  the  alleged  maker  are  admissible  in  evidence,  as 
a  resemblance  of  the  admittedly  genuine  writing  to  the 
forgery  on  the  check  would  go  directly  to  the  question  of 
his  good  faith  in  the  representation  made  with  reference 
to  it«     Lamberton  v,  Dunham,  489. 

Illiteracy  raises  no  presumption  that  words  are  used 
incorrectly  ;  at  most  it  lets  in  the  conjecture  that  they  may 
be.    Ihrie*8  Estate,  60. 

In  a  trial  for  murder  there  was  evidence  to  show  that 
the  killing  was  done  by  a  negro  in  the  employ  of  the  pris- 
oner and  a  witness  testified  diat,  while  he  was  outside  of 
the  enclosure  where  the  killing  was  done,  he  heard  the 
▼oice  of  the  murdered  man  say  "  the  coon  did  it,*'  and 
that  as  the  injured  man  was  carried  to  a  place  across  the 
lot  where  he  was  wounded  he  repeated  the  words.  The 
witness  was  asked  whether  whilst  the  wounded  man  was 
lying  on  the  floor  of  the  shop,  where  his  wounds  were 
dressed,  he  made  a  similar  statement :  Ae/d,  the  evidence 
should  liave  been  admitted  as  part  of  the  r«  gestae^  if 
made  so  soon  after  the  occurrence  as  to  exclude  the 
possibility  of  premeditation.    Commonwealth  v,  Werntz, 

93- 

Witnesses  testified  in  a  case  of  murder  by  stabbing,  that 
the  defendant  was  the  only  person  in  the  assemblage  who 
had  a  knifb.  The  defence  offered  evidence  that  another 
person  in  the  same  assemblage  received  injuries  from  a 
knife  about  the  same  time  the  deceased  was  stabbed  and 
when  the  defendant  was  not  present:  held,  such  evidence 
should  have  b^en  admitted.    Id. 

A  witness  testified  that  he  saw  the  defendant  stab  the 
deceased,  and  the  defence  offered  to  show  that,  immedi- 
ately after  the  fight,  tbis  witness  had  made  statements  con- 
trary to  and  inconsistent  with  this  testimony :  held,  such 
evidence  should  have  been  admitted.    Id. 

BZBCUnON.  A  pluries  fi.  fa.  issued  and  duly 
prosecuted  does  not  lose  its  priority  because  the  party 
who  issued  it  had  previously  issued  a  fi.  fa.  and  an  alias 
which  he  had  stayed.    Swtet  v.  Williams,  36. 

An  execution  will  not  bt  postponed  for  the  fault  of  the 
officer  who  should  have  carried  it  into  effect ;  his  pro- 
crastination can  affect  the  creditor,  only,  when  the  latter 
directs  the  oflScer  not  to  proceed;  mere  sufferance  will  not 
bring  about  a  postponement.    Id. 

The  mere  fact  that  a  sherifi  has  lost  a  paper  containing 
a  list  of  stocks  upon  which  he  has  levied,  which  paper 
it  was  intended  should  be  made  part  of  the  return  to  a 
writ  of  fi.  fa.,  does  not  destroy  the  effect  of  the  levy  as  be- 
tween the  execution  plaintiff  and  an  assignee  for  the  ben- 
efit of  creditors  of  the  defendant,  to  whom  the  assignment 
was  delivered  after  the  fi.  fa.  had  come  to  the  hands  of 
the  sheriff.    In  re  Voluntary  Assignment  of  Braden,497. 

National  bank  stock  is  subject  to  levy  under  a  writ  of 
fi.  fa.     Id. 

See  Attachment  Execution. 

EZBCUTOR.  Where  an  executor  in  good  faith, 
and  with  reasonable  grounds  to  believe  the  estate  in  his 
care  solvent,  pays  off  judgments,  he  has  an  equitable 
right  of  subrogation,  so  far  as  personal  estate  is  concerned, 


BXBCUTOR— C<7ii/iifMrdr. 

provided  it  can  be  allowed  without  injury  to  others.  Sea* 
bright's  Estate.    Coyle's  Appeal,  58. 

An  executor  and  trustee  must  account  to  the  Orphans' 
Court  of  the  county  of  his  appointment :  that  Court  has 
full  jurisdiction  and  cannot  be  oustea  by  a  Court  of 
equity  of  another  county.  Henderson,  Hull  &  Co., 
Limited  v.  Stryker,  151. 

An  accountant  cannot  charge  against  one  of  the  dis- 
tributee's share  the  expense  of  successfully  defending  a 
suit  against  him  individually  for  such  share  in  another 
State,  although  such  suit  indirectly  benefited  the  estate. 
Whatever  costs  he  is  entitled  to  recover  are  incidental  to 
the  judgment  in  hb  favor  and  must  be  collected  under 
the  law  of  the  State  where  it  was  obtained.  Roberts*s  Es- 
tate, 250. 

As  a  general  rule,  an  executor  is  not  bound  to  defend 
his  testator's  will,  and  if  he  undertake  to  do  so  it  must  be 
as  the  agent  of  and  in  the  interest  of  those  benefited  by 
his  action.    Titlow's  Estate,  252. 

Either  of  two  executors  has  the  right  to  receive  and  give 
a  discharge  of  a  debt  due  to  the  testator  and  that  right  is 
not  impaired  by  the  death  of  his  co-executor.  Packer  v. 
Owens,  423. 

A  grant  of  letters  of  administration  d.  b.  n.  c.  t.  a.  to 
another  in  place  of  a  deceased  executor,  who  is  not  a  sole 
executor,  does  not  affect  the  right  of  a  surviving  executor 
to  fulfill  lib  office.     Id. 

A  surviving  executor  who  has  full  authority  to  receive 
money  due  to  a  decedent's  estate  may  enter  fornud  satis- 
faction of  record.    Id. 

A  payment  in  conformity  with  an  absolute  decree  of 
the  Orphans'  Court  making  an  award  protects  the  execu- 
tor and  also  the  distributee,  although  no  refunding  bond 
be  given  by  the  latter.     Ferguson  v.  Yard,  429. 

A  reasonable  amount  expended  in  the  purchase  of  a 
tombstone  for  the  grave  of  the  decedent  is  a  proper  credit 
in  an  executor*8  account     Webb's  Appeal,  571. 

An  executor  should  not  be  surcharged  with  the 
amountof  a  judgment  due  the  estate  paid  to  hb  attorney, 
who  was  also  the  attorney  of  decedent,  unless  the  execu- 
tor has  been  grossly  n^ligent  in  failing  to  obtain  the 
amount  from  the  attorney.     Id, 

EXEMPTION.  Parties  attending  on  or  returning 
from  a  magistrate's  court  are  exempt  from  service  of 
summons.     (C.  P.)     Carstairs  v.  Knapp,  292. 

Where,  by  agreement,  tesdmony  u  taken  for  use  in  a 
case  pending  in  another  State  and,  to  be  present  at  the 
taking  of  the  testimony,  a  party  to  such  case  comes  within 
thb  jurisdiction,  while  such  attendance  may  not  exempt 
him  from  service  of  process  here  at  the  suit  of  a  third 
person,  as  he  b  not  here  by  process  or  in  attendance 
upon  a  case  here  pending,  yet  he  is  exempt  from  service 
at  ttie  suit  of  the  party  to  the  case  in  which  the  testimony 
b  to  be  used,  as  the  agreement  between  the  parties  is  a 
waiver  of  process  and  the  parties  thereto  stand  as  though 
the  evidence  were  taken  in  pursuance  of  process.  (C.  P.) 
Partridge  v.  Powell,  576. 


Unmarried  daughters,  without  means  of  support,  living 
with  and  dependent  upon  their  father,  are  •'children" 
within  the  letter  and  spirit  of  the  Act  of  April  14, 185 1, 
and,  therefore,  entitled  to  the  exemption  provided  for  in 
that  Act.     (O.  C.)     Young's  Estate,  316. 

The  word  "children"  in  the  Act  of  April  15,  185 1, 
does  not  necessarily  mean  minor  children  only.    Id. 

Where  a  decree  has  fixed  a  widow's  right  to  her  ex- 
emption in  cash,  such  decree  cannot  be  attacked  collater- 
ally in  a  subsequent  proceeding.  (O.  C.)  Carr's  Estate, 
448. 

EXEMPTION  FROM  TAXATION.  Exemp- 
tion of  church  property  from  taxation  does  not  exempt 
I  from  municipal  assessment  for  improvements.    See  Tax- 
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EZBMPTION  FROM  TAJS.iL'IlOTS^Coniinued, 
ATIOK.    Appeal  of  M.  E.  Church  of  Sewickley,  554. 

See  Taxation.  Commonwealth  v,  Philadelphia  &  Erie 
R.  R.  Co.,217.     Widow.    Grieve's  Estate,  495. 

BXPECTANCT.  At  law,  a  valid  transfer  cannot 
be  made  of  an  expectancy ;  in  equity,  however,  if  the 
consideration  for  such  a  transfer  be  a  fair  and  honest  one 
the  assignment  will  be  treated  as  an  agreement  to  transfer 
when  the  assignor's  title  accrues  and  it  will  be  held  to 
take  effect  as  an  assignment  when  the  expectant  interest 
vests  in  the  assignor.     Kuhn*s  Estate,  155. 

BZPBRT.  In  cases  in  which  the  use  of  land,  taken 
by  virtue  of  the  right  of  eminent  domain,  has  been  re- 
stricted to  a  specific  purpose,  witnesses  who  are  best  in- 
formed in  regard  to  the  use  of  property  for  such  a  purpose 
are  the  persons  usually  best  qualified  to  testify  as  to  value, 
without  regard  to  whether  they  are  experts  as  to  land 
values  or  acquainted  with  the  neighboring  property. 
Boteler  v.  Phila.  &  Reading  Terminal  R.  R.  Co.,  261. 

BXTINQUISHMENT.  Extinguishment  is  the  ex- 
tinction of  a  charge  or  equity  by  its  passing  into  the  hands 
of  the  owner  of  the  land  charged  and  it  takes  place  when 
the  same  hand  that  is  to  receive  is  to  pay.  Henderson, 
Hull  &  Co.,  Limited,  v.  Stryker,  151. 

FAMXLT  COMPACT.  See  Public  Policy. 
Enders  v.  Enders,  118. 

FOOT  FRONT  RULE.  See  Municipal  Assess- 
MENTS.  City  of  McKeesport  v.  Busch,  564 ;  McKeesport 
V.  Soles,  570. 

FOREIGN  INSXTRANCB  COMPANIES.  For- 
eign  insurance  companies  licensed  to  transact  business  in 
this  State  have  always  been  considered  and  are,  in  fact, 
essentially  a  distinct  class  of  corporations,  justifying  and 
requiring  legislation  appropriate  to  the  class  itself.  Ken- 
nedy V.  Agricultural  Insurance  Company,  457. 

The  Act  of  April  4,  1873,  as  amended  by  the  Act  of 
June  20,  1883,  P.  L.  134,  was  designed  to  place  such 
companies  within  easy  and  convenient  reach  of  process, 
and  the  terms  of  the  Act  are  very  comprehensive.  <<  Any 
and  every  writ "  in  the  Act  clearly  comprehends  an  at- 
tAchment  execution,  and  service  upon  the  State  agent  any- 
where within  the  State  is  a  good  service  upon  the  com- 
pany.    Id.       

Z^ORFfilTURE.  Forfeiture  of  shares  of  a  stock- 
holder, for  failure  to  comply  with  a  duly  levied  call  for 
assessment  in  compliance  with  the  terms  of  articles  of  as- 
sociation, will  not  be  relieved  against  in  equity,  hence  the 
terms  of  the  articles  must  be  strictly  complied  with  and 
all  provisions  in  regard  to  notice  absolutely  observed. 
Morris  v.  The  Metalline  Land  Co.,  187. 

When  artides  of  association  provide  for  notice  by  pub- 
lication in  certain  newspapers  and  also  for  notice  by  mail, 
failure  to  comply  with  the  provisions  in  regard  to  publi 
cation  in  a  particular  newspaper  avoids  the  forfeiture, 
even  if  it  be  shown  that  actual  notice  of  the  assessment 
called  was  given  to  the  stockholder  affected.     Id. 

The  cases  in  which  a  shareholder  has  been  held,  in 
equity,  to  have  acquiesced  in  the  forfeiture  of  his  shares 
are  cases  in  which  either  the  excuse  for  non-compliance 
was  insufficient,  or  the  delinquent  stockholder  held  aloof 
while  others  were  furnishing  means  to  carry  on  the  busi- 
ness ur  there  was  clear  evidence  of  intentional  abandon- 
ment of  the  stock,  after  full  notice  of  forfeiture  proceed- 
ings.   Id. 

When  time  is  not  stipulated  as  essential,  and  a  forfeiture 
for  any  matter  fully  compensable  in  damages  is  provided 
as  a  penalty  whose  object  is  to  enforce  performance  of 
another  and  principal  obligation,  equity  will  relieve 
again&t  its  enforcement,  and  will  not  permit  it  to  be  used  for 
.i  diifferent  and  inequitable  purpose.  Lynch  v.  Versailles 
Fuel  Gas  Co.,  558. 


A  lessor  who  intends  to  enforce  forfeiture  in  c«k  teA 
is  not  paid  punctually  is  bound  to  ascertain  on  the  T07 
day  it  is  due  whether  it  has  been  paid  or  not  and  givt 
prompt  notice  of  forfeiture.     Id. 

FORQBRT.  See  Evidence.  Lambeiton  v.  Dn- 
ham,  489. 

FRAUD.  When  t^e  evidence  shows  that  a  collec- 
tion of  pictures  has  been  published  in  book  form  and  his 
acquired  a  reputation  valuable  for  the  purposes  of  isk, 
an  imitation  of  the  said  collection  in  style,  form  andaze, 
which  so  closely  resembles  the  first  collection  as  to  lui- 
urally  deceive  the  ordinary  picture  book  buyer  ii, 
although  called  by  a  different  title,  such  a  fraud  npontk 
rights  of  the  publisher  of  the  first  collection  as  to  endtk 
him  to  relief  by  an  injunction  and  account  (C  P.) 
Shepp  V,  Jones,  29. 

Where  the  agent  of  the  lessor  occupies  a  position  of 
trust  and  confidence  towards  the  lessee  a  stipulation  for  a 
secret  profit  to  himself  is  sufficient  fraud  to  vitiate  the  con- 
tract   (O.  C.)     Heckman's  Estate,  199. 

Where  a  trust  relation  exists  and  it  b  allied  in  a  peti- 
tion that  there  was  a  fraudulent  concealment  of  facts  and 
that  a  confirmation  of  trustees'  account  was  obtained  by 
ajrreement,  to  which  petitioner  was  not  a  party,  the  mere 
lapse  of  ten  years  since  the  confirmation  of  said  accoant 
does  not  show  such  laches  as  will  bar  petitioner's  right 
to  a  review,  when  it  appears  that  he  acted  promptly  ^'^ 
a  knowledge  of  the  facts.     Ellison's  Estate,  231. 

Where  means  of  knowledge  respecting  matters^  alleged 
to  have  been  falsely  represented,  are  equally  open  to  pur- 
chaser and  vendor,  the  former  is  charged  with  knowledge 
of  all  that  by  the  use  of  such  means  he  could  have  ascer- 
tained, but  this  rule  is  not  applicable  when  a  knowledge 
of  the  matter  referred  to  was  very  difficult  to  obtain,  and 
it  appears  that  the  vendor  expressly  planned  to  nulead 
the  purchaser.     Brotherton  v.  Rejrnolds,  33a 

The  children  and  heirs  at  law  of  C.  agreed  to  witbdrav 
his  will  from  probate,  no  letters  having  been  granted, and 
assented  to  the  appointment  of  an  administrator,  who  sold 
the  real  estate  on  an  order  of  the  Orphans'  Court  for  pay- 
ment of  debts.  After  the  sale,  the  will  was  proved  and 
the  trustees  under  the  will  brought  ejectment  against  the 
purchaser  at  the  Orphans*  Court  sale  ;  held,  that  if  made 
in  fraud  of  rights  of  another,  not  a  party  to  the  agree- 
ment, the  Orphans'  Court  sale  was  void  as  to  him,  and 
that  evidence  tending  to  establish  such  fraud  should  have 
been  admitted.     Sager  v.  Mead,  333. 

QRADB  CROSSINGS.  See  Railways.  Gd- 
zens'  P.  R.  R.  Co.,z/.  East  Uarrisburg  P.  R.  R.  Co.,  44a 

HABEAS  CORPUS.  Until  the  final  dispositicm 
oi  a  case  and  an  order  in  pursuance  thereof  it  cannot  be 
the  subject  of  review  by  the  Supreme  Court:  hence  an 
order  in  habeas  corpus  proceedings  for  the  possession  of 
a  child  which  contains  the  provi»on  that  the  writ  itself 
shall  stand  over  as  a  pending  writ,  is  not  a  snbject  for 
an  appeal.     Commonwealth  ex  rel,  Blatt  v,  Parker,  471. 

HIGHWAT.  Proceedings  to  open  are  necessary, 
before  a  plotted  street  becomes  an  actual  highway ;  the 
mere  plotting  vests  in  the  public  no  present  right  of  user. 
The  report  of  the  commissioners  under  the  Act  of  As- 
sembly ef  April  3,  1867,  is  notice  of  an  intention  to  ap- 
propriate land  covered  by  the  plotted  streets  for  use  as 
highways  whenever  that  shall  become  necessary  ;  bat  it 
does  not  presently  disturb  the  owner's  possession  or  confer 
the  right  of  user  on  the  public.  Commonwealth  v.  Kline, 
90. 

Ordinarily,  one  corporation  has  no  standing  to  raise 
the  question  of  the  right  of  another  corporation  to  or 
the  streets  of  a  city.    The  State  alone  may  invoke  the 
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chancellor's  aid  where  the  powers  granted  by  it  are  not 
properly  exercised,  or  the  city  may  have  a  standing  in 
Court  when  its  rights  have  been  invaded.  (C.  P.)  Peo- 
ples' Passenger  Railway  v.  Union  Passenger  Railway 
Company,  311. 

The  natural  and  reasonable  construction  of  the  Act  of 
May  14,  1889,  P.  L.  211,  is,  that  the  streets  or  highways 
mentioned  therein  include  the  bridges  connecting  with 
and  constituting  portions  of  them.  Pitts.  &  West  End 
P.  R.  W.  Co.  V.  Point  Bridge  Co.,  393. 

^  Responsibility  of  supervisors  lor  condition  of  bridges  in 
view  of  change  in  use  of  roads,  see  Bridge.  Coulter  v. 
Township  of  Pine,  399. 

In  determining  amount  of  damages  suffered  by  a  prop- 
erty owner  by  the  grading  of  a  street,  the  fact  that  the 
newly  established  height  had  previously  been  assigned 
by  the  municipal  authorities  for  a  street,  intersecting  the 
first  at  the  edge  of  the  property  in  question,  and  that  a 
proceeding  to  open  the  intersecting  street  at  that  height  was 
previously  begun,  is  not  admissible  as  a  guide  to  £e  jury 
in  the  determination  of  damages.  Marklez/.  Phila.,  346. 

In  estimating  damages  under  such  an  issue  the  obliga- 
tion of  the  municipal  authorities  or  the  absence  of  such 
obligation,  under  special  circumstances  of  a  street,  to  fur- 
nish ordinary  highway  improvements  is  not  a  considera- 
tion for  the  jury.     Id. 

R.,  owning  land,  laid  out  a  street  over  it  for  public 
use  and  on  more  than  one  occasion  applied  to  the  borough 
authorities  to  put  and  keep  the  street  in  order,  and  pub- 
lic money  was  spent  in  so  doing.  The  road  ran  along 
the  northern  edge  of  a  cemetery,  of  which  it  originally 
formed  a  part,  l^t  no  lots  had  ever  been  sold  wiuin  its 
limits  nor  did  its  taking  as  a  street  interfere  with  any  of 
the  lots  sold  nor  access  to  them  by  the  regular  laid  out 
paths.  Subsequently  the  cemetery  company,  into 
whose  possession  the  cemetery  had  passed  after  the 
dedication  of  the  road  by  R.,  purchased  another  lot  on 
the  northern  line  of  the  road  which  they  made  part  of 
their  cemetery  and  closed  the  road  :  held,  (a)  that  R.'s 
dedication  of  the  road  did  not  interfere  with  the  rights  of 
the  parties  to  whom  he  had  sold  lots ;  (b)  that  the  open- 
ing of  the  road  by  the  borough  council  was  not  a  viola- 
tion of  the  Act  of  April  18, 1849,  forbidding  the  opening 
of  a  street  through  a  burial  ground  or  cemetery.  Dubois 
Cemetery  Co.  v.  Griffin,  530^ 

HUSBAND  AND  WIFE.  The  husband  is 
primarily  liable  for  necessaries  for  his  family,  although 
they  are  contracted  for  by  the  wife  on  the  credit  of  her 
own  separate  estate.    Roll  v.  Davison,  562. 

Judgment  and  recovery  against  husband  for  necessaries, 
when  not  conclusive  against  the  liability  of  wife.     Id. 

While  the  power  of  the  husband  over  the  separate  es- 
tate of  his  wife  has  been  taken  away,  his  liability  for  her 
support,  and  that  of  his  children,  remains,  and  he  is  liable 
for  necessaries  furnished  them  with  or  without  his  knowl- 
edge.   Moore  v.  Copley,  563. 

A  wife  is  not  liable  for  family  supplies  unless  she  ex- 
pressly undertakes  to  become  so.  The  undertaking  is 
never  presumed,  and  must  be  shown  affirmatively.  A 
charge  to  the  wife  by  the  creditor  is  no  evidence  of  her 
consent  to  be  so  charged.    Id. 

Where  a  husband  has  deserted  his  wife  and  the  con- 
jugal separation  does  not  arise  from  any  fault  of  hers,  the 
family  relation  still  exists  and  his  domicile  is  hers,  so  as 
to  entitle  her  to  claim  a  widow's  exemption.  Grieve's 
EsUte,  495. 

See  Married  Women. 

ILLITERACY'.  Illiteracy  raises  no  presumption 
that  words  are  used  incorrectly ;  at  most,  it  lets  in  the 
conjecture  that  they  may  be.    Ihrie's  Estate,  60. 


INSURANCE.  The  refusal  of  an  insurance  com- 
pany to  pay  a  loss  on  a  specified  ground,  estops  it  from 
assenting  on  the  trial  another  ground  of  defence  of  which 
it  had  full  knowledge,  where  the  assured  has  incurred 
expense  and  brought  action  in  the  belief  that  the  only  ob- 
jection was  that  communicated  to  him.  McConnick  v. 
Royal  Insurance  Co.,  23. 

A  common  carrier  cannot  require  a  shipper  to  insure 
the  goods  against  fire  so  as  to  relieve  the  carrier  from  the 
consequence  of  its  negligence.  Willcock  v,  Penna.  R. 
R.  Co.,  545. 

Insuranoe,  Fire.  The  business  of  insurance  against 
loss  by  fire  is  a  proper  subject  for  the  police  power  of  the 
State.     Conmionw^th  v,  Vrooman,  97. 

The  Act  of  February  4,  1870,  P.  L.  14,  prohibiting 
any  person  from  issuing  a  poliqr  or  making  a  contract  of 
indemnity  against  loss  by  fire  without  authority  expressly 
conferred  by  charter,  is  a  valid  exercise  of  the  police 
power  and  is  constitutional.    Id. 

The  Act  of  April  16,  189 1,  P.  L.  22,  providing  for  a 
uniform  policy  of  fire  insurance,  is  unconstitutional  as  a 
delegation  of  legislative  power.  O  Neil  v.  American 
Fire  Insurance  Company,  513. 

The  assignment  or  subrogation  clause  of  the  standard 
policy  of  fire  insurance  relieves  the  insurer,  who  has  paid 
his  policy,  from  the  burden  of  showing  his  equity  to  be 
subrogated  to  the  rights  of  the  insured  against  the  person 
primarily  responsible  for  the  loss  and  converts  it  to  a  legal 
right,  which  must  prevail  unless  a  counteracting  equity  is 
shown  by  the  other  party.  Stoughton  v.  Manufacturers' 
Natural  Gas  Co.,  519. 

Ordinarily,  as  between  the  insurers,  claiming  subro- 
gation, and  the  insured,  the  amount  of  recovery  against 
Sie  person  whose  tort  caused  the  loss  represents  the  entire 
loss  sufiered  by  the  insured.    Id. 

Where  a  policy  contains  what  is  known  as  a  space 
clause  and,  after  the  subject  of  the  policy  has  been  de- 
stroyed by  fire,  the  insurer's  adjuster  visits  the  premises 
and,  after  examination,  tells  the  assured  that  there  will  be 
no  objection  to  payment  on  the  score  of  the  space  clause 
and,  afterwards,  a  correspondence  takes  place  between 
the  assurer  and  assured  in  which  the  former,  with  full 
knowledge  of  the  facts,  bases  its  refusal  to  pay  solely 
on  a  denial  that  the  assured  owned  the  property  de- 
stroyed, such  conduct  constitutes  a  waiver  of  the  right  to 
take  advantage  of  the  space  clause  and  the  insurer  will  be 
estopped  from  setting  it  up  after  action  brought.  McCor- 
mick  fr.  Royal  Insurance  Co.,  23.  ^ 

Estoppel  of  company  te  deny  approval  of  additional  in- 
surance. See  Estoppel.  Staufier  v.  Penn  Mutual  Fire 
Association,  298. 

Znsuranoe,  Life.    Money  paid  on  a  policy  of  life 
insurance  is  not  the  pecuniary  value  of  the  life  but  of  the 
premiums  paid,  hence  the  amount  recoverable  under  the  ^ 
policy  is  not  to  be  deducted  from  damages  allowed  for  * 
injuries  resulting  in  death.    Coulter  v.  Township  of  Pine, 

399- 

A  certificate  of  membership  in  a  beneficial  associ^ion 
is  not  an  insurance  policy  within  the  meaning  of  the  Act 
of  May  II,  1 88 1,  and  it  is  not  requisite  that  the  by-laws 
be  contained  in  or  attached  to  the  certificate.  Lithgow 
V.  Supreme  Tent  of  the  Knights  of  the  Maccabees  of  the 
World,  493. 

A  hjfe  insurance  company,  chartered  in  another  State 
and  having  branch  offices  in  Philadelphia,  issued  a  life  in- 
surance policy  to  one  B.  by  the  terms  of  which  it  was  to 
be  null  and  void  if  the  dues  or  assessments  were  not  paid 
at  maturity  and  no  modification  of  this  contract  or  waiver 
of  forfeiture  was  allowed  '*  except  by  an  agreement  in 
writing  signed  by  the  president  or  secretary  of  the  asso- 
ciation whose  authority  for  this  purpose  cannot  be  dele- 
gated."   The  by-laws  of  the  association  provided  **aay 
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member  failing  to  pay  his  semi-amitial  pa3rment8  and 
pro  rata  assessments  at  the  death  of  a  member,  within 
thirty  days  after  notification  or  according  to  Uie  terms 
stated  in  the  notice  shall  forfeit  his  membership"  and 
•*others  shall  be  forfeited  in  like  manner  as  those  that  fail 
to  pay  their  actual  dues  with  opportunities  for  reinstate- 
ment on  similar  conditions."  There  was  nothing  in  the 
policy  or  application  therefor  or  in  the  by-laws  prescrib- 
ing conditions  of  reinstatement,  but  the  assessment  notices 
sent  to  B.,  signed  by  the  secretary,  sUted  that  after  for- 
feiture, no  payment  could  be  received  or  reinstatement 
made,  except  upon  the  condition  that  the  insured  was 
alive  and  in  good  health.  In  or  about  i889-'90,  B.  re 
ceived  some  five  notices  of  assessment  which  he  did  not, 
piy  at  the  proper  time,  but  did  subsequently  in  December 
1890.  After  this  he  received  other  atoessment  notices  sent 
by  the  secretary,  after  the  lapse  of  his  policy  by  the  delay 
in  paying  the  five  assessments  containing  the  notice  given 
above.  He  then  sent  in  to  the  company,  through  its 
Philadelphia  agent,  an  application  for  reinsUtement  with 
the  requisite  proof  that  he  was  in  good  health  and  in 
every  other  respect  in  a  good  insurable  condition,  which 
application  was  refused.  He  then  brought  suit  to  com- 
pel  his  reinstatement.  The  company  defended  on  the 
ground  that  the  money  paid  by  B.  had  been  received  by 
the  agent  only  on  the  condition  that  the  company  should 
reinstate  him  and  that  upon  refusal  so  to  do,  a  return  of 
the  money  had  been  promptly  tendered  him  :  Ae/ii,  (i) 
That  the  action  of  the  company  in  sending  to  B.  notice  of 
assessment,  after  his  policy  hid  lapsed,  was  a  recogni- 
tion of  him  as  a  member.  (2.)  That  as  these  notices 
were  signed  by  the  secretary  they  were  a  waiver  of  the  for- 
feiture. (3.)  That  the  company  was  estopped  by  its  ac- 
tion from  refusing  to  recognize  B.  as  a  member  and  that 
B.  was  entitled  to  reinstatement.  Commonwealth  ex  reL 
Williams  v.  Provident  Building  Association,  147. 

Insuranoe,  Zdve  Stock.  A  by-law  of  a  live  stock 
mutual  insurance  company,  provided  *Hhe  insurance  of 
this  company  shall  b  t  confined  to  a  distance  not  exceed- 
ing  twelve  miles  from  the  borough  of  Hatboro."  The 
policies  did  not  describe  the  insured  live  stock  as  located 
at  any  particular  place  or  provide  that  they  should  remain 
within  the  twelve  mile  limit.  In  an  action  upon  a  policy 
for  the  death  of  a  horse,  which  the  owner  had  perma- 
nently removed  with  him  beyond  the  limit :  hild^  that 
the  law  did  not  favor  forfeitures  and  the  by-law  in  ques- 
tion fairly  admitted  of  a  construction  which  prevented  for- 
feiture. Reck  V,  Hatboro  Mutual  Live  Stock  and  Pro 
tective  Insurance  Companv.  180. 

INSURANCB  BROKER.  A  person  doing  busi- 
ness as  agent  for  an  association  of  individual  underwrit- 
ers, each  of  whom  binds  himself  severally  and  not  joint- 
ly, is  not  liable  to  the  penalty  of  the  Act  of  May  i,  1876, 
sec.  47,  P.  Ln  53,  for  although  the  word  "company"  is 
used  in  that  section,  it  must  be  held  to  mean  corpora- 
tions only,  the  plain  reading  of  the  entire  Act  showing 
that  its  intention  throughout  is  confined  to  incorporated 
companies.    Commonwealth  z/.  Reinoehl,  20. 

INTBRBST.  Whether  interest  should  be  allowed 
upon  arrears  of  an  annuity  charged  upon  land  u  a  ques- 
tion to  be  decided  by  a  jury  in  view  of  all  the  facts  of 
the  c»se.     Rohn  v.  Oden welder,  181. 

INTBRSTATB  COMMRRCB.  The  Act  of 
April  15,  1 891,  P.  L.  17,  forbidding  peddling  without  a 
license,  providing  that  nothing  therein  shall  prevent  any 
citizen  of  this  Commonwealth  from  peddling  the  products 
of  his  or  her  farm  or  garden  and  empowering  cities  of  the 
first-class  to  fix  by  ordinance  the  amount  of  the  fee  to  be 
paid  for  a  license  is  unconstitutional,  as  a  discrimination 
against  citizens  of  other  Sutes  and  as  a  restraint  upon  inter- 
state commerce.  (Q.  S.)  Commonwealth  z/.  Simons  511. 


JOINT  STOCK  ASSOCIATION.  So  frru 
shareholders  are  concerned,  the  articles  of  assodatioB  of 
a  joint  stock  company  constitute  the  law  govenungtk 
rights  of  the  members  or  stockholders  and  the  bnsiiieB  of 
the  association  must  be  conducted  in  accordance  «i& 
the  provisions  of  such  articles.  Morris  v.  The  MedlBse 
Land  Co.,  187. 

In  order  to  make  a  forfeiture  of  the  shares  of  a  rtock- 
holder  for  failure  to  comply  with  the  call  for  an  asses- 
ment,  duly  levied  by  the  managers,  the  terms  of  an  ar- 
ticle permitting  a  forfeiture  must  be  strictly  complied  with 
and  all  provisions  in  regard  to  notice  absolutely  ob- 
served.   Id. 

JUDQB.  The  President  Judge  is  not  required  to 
take  an  oath  in  addition  to  his  official  one,  before  enter- 
ing on  the  duty  of  filling  the  jury  wheeL  Klemmer  v. 
Mount  Penn  Gravity  R.  R.  Co.,  142. 

JUDGMBNT.  Proper  form  of  judgment  agtimt 
garnishee  in  attachment  execution.  See  ATTACHioirr 
ExBCunoN.    Longwell  v.  Oil  Qty  Electric  Co.,  370. 

A  judgment  cannot  be  stricken  ofif,  except  for  want  of 
jurisdiction  or  other  fatal  irregularity  apparent  on  its  face, 
and  an  appeal  from  a  refusal  to  strike  off  a  judgment 
brings  up  the  record  alone.  City  of  Philadelphia  v, 
Jenkins,  276. 

Where  a  married  woman,  against  whom  has  been  en- 
tered a  judgment  upon  a  promissory  note  with  war- 
rant to  confess  judgment  attached,  denies  the  execatioa 
of  the  note  and  alleges  a  debt  to  her  on  the  pait  of  the 
payee  of  the  note  the  judgment  should  be  opened  and  as 
opportunity  afforded  her  to  defend.  Steinert^.  SchoU, 
227. 

Where  a  judgment  binding  certain  land  is  satisfied  of 
record  and  afterwards  the  satisfaction  is  stricken  off,  the 
terre  tenant  has  the  right  to  appeal  from  the  order  strik- 
ing off  the  satisfaction.    Whitesell  v.  Peck,  540. 

The  Act  of  June  i,  1887,  does  not  alter  the  provision 
of  the  Act  of  February  24, 1834,  fee.  25,  P.  L.  77,  that 
the  lien  of  a  judgment  in  force  at  the  death  of  the  jodg- 
ment  debtor  is  continued  unimpaired  for  five  years  fron 
the  time  of  said  death.  Seabright's  Estate.  Stuart^ 
Appeal,  55. 

Priority  of  lien  of.  See  Lien.  Fullerton*s  Appeal,  434. 

Assignment  of  judgment,  in  form  but  in  reality  a  power 
of  attorney  with  pledge  of  Uie  judgment  as  security.  See 
Power  of  Attorney.   Vanderpool  v.  Vanderpool,  157. 

In  the  revival  of  a  judgment  the  recital  of  the  names  of 
equitable  plaintiffs  is  mere  surplusage.  Assigned  Es- 
Ute  of  Ernst,  158. 

When  a  plaintiff  parts  with  his  interest  in  a  judgment 
by  assignment  revival  can  be  had  in  his  name,  only, 
though  for  the  benefit  or  use  of  (he  equitable  plidntiffii. 
Id. 

When  portions  of  a  judgment  are  assigned  to  different 
persons,  any  one  of  them  has  the  right  to  use  the  name  of 
the  legal  plaintiff  to  revive  it  and  when  the  wnt  is  issued, 
it  is  for  the  benefit  of  all.    Id. 

An  attorney  at  law  has  no  authority  to  satisfy  bis 
client's  judgment,  unless  the  money  represented  thereby 
be  actually  paid  to  him :  if  he  go  beyond  this  and  accept 
securities  instead  of  money,  the  client,  when  the  Ua 
comes  to  his  notice,  has  his  election  to  ratify  or  repudiate 
the  unauthorized  act  of  his  attorney.    Whites*  U  v.  Peck, 

540-  . 

JUDGMENT   FOR   AMOUNT  ADMITTBD. 

The  object  of  the  Act  of  May  31,  1893,  is  to  permit  the 
plaintiff  to  have  judgment  for  that  ••  part  of  the  daun  " 
about  which  there  is  no  contention,  and  the  nunnerin 
which  the  claim  is  divided  is  immaterial.  "Put  of 
the  claim  "  may  be  one  of  two  items  or  ju«t  as  well  balf 
of  each  of  two  items.  (C.  P.)  Calkins  v  Keely,  315. 
See  Res  Adjudicata. 
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JURISDICTION.  It  is  a  question  for  the  higher 
Court  to  decide  whether  an  act  done  or  to  be  done  by  a 
subordinate  officer  or  court  is  ministerial  or  judicial. 
Commonwealth  v.  Thomas,  255. 

The  one-half  of  a  bridge  built  over  a  creek,  the  middle 
of  which  is  the  county  line  between  the  two  counties^  u 
subject  to  the  jurisdiction  of  the  Court  of  the  county 
within  whose  boundaries  it  lies  and  the  officers  and  agents 
of  the  other  county  may  be  enjoined  by  said  Court  from 
tearing  up  rails  from  that  portion  of  the  bridge.  Delaware 
County  and  Phila.  Electric  Railway  Company  v,  Phil- 
adelphia, 348. 

Thu  question  of  jurisdiction  is  not  aftected  by  the  fact 
that  one-half  of  the  expense  of  erecting  the  bridge  was 
/  defrayed  by  the  county  whose  officers  it  is  sought  to  en- 
join.   Id. 

The  officers  of  a  county  and  their  agents  are  propeily 
subject  to  the  jurisdiction  of  the  Courts  of  any  other 
county,  within  which  they  attempt  to  commit  an  act  of 
trespass,  and  the  rule  that  the  municipality  can  only  be 
sued  in  the  Courts  of  the  county  where  it  is  situated  has 
no  application  under  such  circumstances.     Id. 

The  Orphans'  Court  has  jurisdiction  to  enjoin  the  sale 
of  mortgaged  trust  property,  although  the  Court  of  Com- 
mon Pleas  may  have  refused  to  open  the  judgment  upon 
the  bond  accompanying  the  mortgage.  (O.  C.)  Trust 
Estate  of  John  Lawrence,  406. 

An  executor  and  trustee  must  account  to  the  Orphans' 
Court  of  the  county  of  his  appointment ;  that  Court  has 
lull  jurisdiction  and  cannot  be  ousted  by  a  court  of 
equity  of  another  county.  Henderson,  Hull  &  Co., 
Limited,  z/.  Stryker,  151. 

Where  land  is  tdcen  for  a  road  by  a  dty,  which  has 
notice  of  the  appointment  of  viewers,  their  report  and  the 
plaintiffs  appeal,  and  pleads  without  objection  to  the  issue 
framed  on  the  appeal,  the  city  cannot  raise  the  question 
of  jurisdiction  by  a  point  presented  upon  the  trial.  Lar- 
kin  V,  City  of  Scranton,  42. 

The  conclusive  character  of  a  judgment  or  decree  de- 
pends not  only  on  the  theoretical  jurisdiction  of  the  court 
pronouncing  it  but  upon  actual  jurisdiction  over  the  per- 
sons whose  rights  are  the  subject  of  investigation.  Un- 
less a  court  has  the  parties  before  it  by  appearance  or 
service  of  process  it  cannot  bind  them  by  its  adjudication. 
White's  EsUte,  105. 

Upon  questions  of  discipline,  as  well  as  of  faith,  the  de- 
cisions of  ecclesiastical  courts  are  ordinarily  final  and  will 
be  respected  and  enforced  by  courts  of  law.  Krecker  v, 
Shircy,  165. 

JuRT.  The  list  containing  the  names,  occupation 
and  residence  of  every  person  placed  in  the  jury  wheel 
should  be  formally  filed  in  the  Prothonotary's  office  and 
there  remain,  but  if  properly  made  out  and  placed  in  said 
office,  although  it  be  afterwards  taken  to  the  sheriffs  of- 
fice and  for  most  of  the  time  kept  there,  there  is  no  such 
gross  irregularity  as  calls  for  the  quashing  of  the  array, 
but  if  the  list  were  never  made  out  there  would  be  suffi- 
cient ground  to  quash.  Klemmer  v.  Mount  Penn 
Gravity  R.  R.  Co.,  142. 

Jury  commissioners  who,  before  proceeding  to  select 
names  for  the  jury  wheel,  prepare  printed  lists  of  proper 
persons,  made  up  largely  from  the  information  of  other 
persons,  do  not  violiUe  their  duty,  but  if  they  fill  the 
wheel  from  lists  prepared  by  others,  there  u  a  gross  vio- 
lation of  their  du^  which  cannot  be  cured  by  waiver  and 
necessitates  the  quashing  of  the  array.    Id. 

An  oath  of  juiy  commissioners  that  they  will  faithfully 
fill  the  jury  wheel  "pursuant  to  the  provisions  of  the  Act 
of  Ajsemblyof  April  10,  1887,  entitled  an  Act,  etc.," 
is  not  a  proper  oath,  yet,  when  the  sherifif  and  jury  com 
missioners  have,  on  entering  upon  office,  taken  the  oath 
prescribed  for  county  officers  l^  the  Constitution,  the  de- 
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parture  from  the  correct  form  will  not  move  the  Supreme 
Court  to  reverse  a  judgment  because  the  jury  which  has 
given  the  verdict  was  selected  by  commissioners,  who 
had  taken  the  oath  above  set  out,  when  the  appellant  did 
not  move  to  quash  the  array  until  several  montns  af^er  he 
had  learned  that  the  proper  form  of  oath  had  not  been 
observed.    Id. 

The  President  Judge  is  not  required  to  take  an  oath  in 
addition  to  his  official  one  before  entering  on  the  duty  of 
filling  the  jury  wheel.     Id. 

That  the  jury  wheel  when  filled  has  been  kept  by  one 
of  the  commissioners  at  his  house,  there  being  no  pre- 
tence that  it  has  been  tampered  with,  is  no  ground  for 
qua!(hing  an  array  of  jurors.     Id. 

JX7STICB  OF  THE  PEACE.  When  reference 
to  arbitration  may  be  made  in  an  action  before.  *See 
Arbitration,    Climenson  v.  Qimenson,  471. 

LACHES.  When  laches  may  have  the  effect  in 
equity  of  depriving  the  plaintiff  of  certain  relief  sought, 
but  yet  not  bar  him  from  other  relief.  See  Equity  Prac- 
tice. Westhaeffer  v.  Lebanon  and  Annville  Street  Ry. 
Co.,  33. 

Under  a  will,  eight  children,  including  B.  and  C,  were 
entitled  to  equal  proportions  of  the  mineral  rights  of  the 
testator.  In  1879,  property  of  the  testator  was  sold, 
nominally  for  the  payment  of  debts,  but  in  reality  to  put 
tide  in  one  name,  and  was  purchased  by  D.  one  of  the 
children,  who  executed  a  deed  of  trust  agreeing  to  hold 
said  land  *<  in  trust  for  the  benefit  of  all  the  heirs  of  my 
father  '*  ....  said  heirs  were  **  to  pay  an  equal  pro 
rata  share  in  the  said  purchase  money  in  the  said  tracts 
of  land."  D.  subsequently  leased  the  coal  in  1883  and 
collected  large  royalties  on  the  same.  In  1884,  B.  and 
C.  filed  a  bill  to  have  D.  declared  a  trustee  for  them,  as 
to  two-eighths  of  the  coal  and  as  to  the  account :  held, 
that  B.  and  C.  were  not  guilty  of  laches  in  not  paying 
to  D.  their  share  of  the  purchase  money,  paid  by  him,  as 
it  did  not  appear  that  D.  ever  demanded  it  and  it  further 
appeared  that  there  was  a  fund  in  the  hands  of  D.  more 
than  sufficient  to  reimburse  him,  and  that  B.  and  C.  were 
entitled  to  two-eighths  of  the  minerals  and  an  account. 
Christy  v.  Christy,  78. 

When  articles  of  association  require  publication  in  cer- 
tain newspapers  and  provide  for  forfeiture  of  .stock  in 
case  of  failure  by  a  stockholder  to  pay  assessment  after 
tibirty  days,  in  default  of  such  publication  there  is  no  time 
at  which  the  shareholder  is  in  default  for  failure  to  pay, 
hence  any  forfeiture  as  for  such  a  default  declared  by  the 
company  is  invalid  and  the  stockholder  may  bring  suit  to 
set  aside  the  alleged  forfeiture  of  his  stock,  even  after  a 
very  long  period  without  being  barred  of  his  right  by 
laches.    Morris  v.  The  Metalhne  Land  Co.,  187. 

Where  the  trust  relation  still  exists  and  it  is  alleged 
in  a  petition  that  facts  were  fraudulently  concealed  and 
that  the  confirmation  of  the  trustee's  account  was  obtained 
by  an  agreement,  to  which  petitioner  was  not  a  party,  the 
mere  lapse  of  ten  years  after  the  confirmation  of  said  ac- 
count does  not  show  such  laches  as  will  bar  petitioner's 
right  to  a  review,  when  it  appears  that  she  acted 
promptly  after  a  knowledge  of  the  facts.  Ellison's  Es- 
tate, 231. 

LANDLORD  AND  TENANT.  A  lessee,  hav- 
ing notice  that  a  lessor  is  an  agent  for  others,  is  bound  by 
a  notice  given  him  by  the  lessor's  principal  of  the  revoca- 
tion of  the  agency.  This  is  not  altered  by  the  fact  that 
the  agent  is  one  of  several  owners  of  the  demised  prem- 
ises, and  if,  after  notice,  the  lessee  pay  rent  to  the  agent 
he  will  be  still  liable  to  the  other  owners  of  the  premises 
for  their  shares  of  the  rent.     Barrett  v,   Bemelmaus,  76. 

The  right  of  alienation  is  an  incident  of  an  esute  for 
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years,  in  the  absence  of  a  restriction  in  the  lease  creating 
it;  the  lessee  may  therefore  assign  the  term  without  the 
consent  or  joinder  qf  the  lessor  and,  in  such  case,  the 
lesMe  continues  liable  upon  the  covenants  of  the  lease, 
but  as  between  himself  and  the  assignee  the  latter  is  the 
principal  debtor.    (O.  C.)    Heckman's  Estate,  199. 

A  lessor  who  deals  witn  the  assignee  of  a  lease  and  ac- 
cepts rent  from  him  as  tenant  does  not  discharge  the  lessee 
from  liability.    Id. 

An  asdcnment  brings  the  assignee  into  inmiediate 
priyity  with  the  lessor,  differing  in  this  respect  from  a 
sub-lease.    Id. 

K.  was  the  tenant  of  a  leasehold  by  a  lease,  which  pro- 
Tided  that  in  the  event  of  the  property  being  taken  by  a 
railroad  the  lease  should  be  terminated  without  prejudice 
to  the  rights  of  either  party  in  any  suit  for  damages  sus- 
tained by  the  appropriation  of  the  premises :  htld,  such  a 
provision  was  not  a  bar  to  an  action  by  a  sub-tenant  for 
the  destruction  of  his  leasehold.  Boteler  v.  Pfaila.  & 
Reading  Terminal  R.  R.  Co.«36i. 

A  landlord  is  not  entitled  to  recover  a  dividend  out  of 
an  assigned  insolvent  estate  upon  a  claim  for  rent,  ac- 
crued after  the  assignment  and  after  the  occupancy  of 
the  premises  by  the  assignee  had  ceased.  Assigned  Es- 
tate of  Weinmann,  321. 

The  mere  acceptance  of  the  trust  by  an  assignee  for 
benefit  of  creditors  is  not  an  acceptance  of  a  lease  of 
premises  held  by  the  assignor,  so  as  to  make  the  assignee 
liable  for  subsequently  accruing  rent    Id. 

When  a  landlord  seeks  to  ei^orce  a  claim  based  on  an 
alleged  election  of  an  assignee  to  hold  a  lease,  it  is  in- 
cumbent upon  him  to  prove,  by  clear  and  satisfiactory 
evidence,  an  express  agreement  by  the  assignee  so  to  hold 
it,  or  conduct  on  his  part  which  necessarily  implies  that 
he  had  elected  so  to  do.    Id. 

In  an  action,  upon  a  lease,  to  recover  rental  for  premi- 
ses, Hn  this  case  a  water  right)  held  or  used  by  the  defend- 
ant, It  is  competent  for  the  defendant  to  show,  notwith- 
standing the  lease  signed  by  the  lessor  only,  that  he  did 
not  occupy  the  premises  under  the  lease  or  pay  rent  there 
unier  but  occupied  by  virtue  of  another  and  oral  con- 
tract.   Johnson  v.  Smith,  462. 

A  husband  executed  to  a  natural  gas  company  a  lease 
for  oil  purposes  of  certain  land,  owned  by  himself  and 
"wife  as  tenants  in  common.  When  the  first  instahnent 
of  rent  f^ll  due,  the  lessee  objected  to  paying  it,  for  the 
reason  that  the  t  tie  to  part  of  the  land  was  in  the  wife 
and  the  lease  had  been  signed  by  the  husband  only.  The 
husband  then  undertook  to  obtain  his  wife's  signature  to 
the  lease,  which  paper  the  president  of  the  defendant 
company  declined  to  deliver,  saying  that  he  would  send  it 
by  messenger.  This  was  not  done,  but,  instead,  the  com- 
piny  wrote  to  the  plaintiff  offering  to  surrender  the  lease, 
if  he  would  execute  to  it  a  written  release  and  dischari^e 
of  all  rights  to  rent  or  royalty.  This  he  refused  to  do 
and  the  company  retained  the  lease  for  more  than  a  year 
afterwards  and  until  after  the  commencement  of  action 
when  it  unconditionally  surrendered  it.  There  was  no 
fraud  on  the  part  of  the  plaintiff  gr  his  wife  and  no  inter- 
ference or  attempted  interference  by  the  wife  wiUi 
the  defendant's  control  of  the  land:  hiid,  that  die 
lessee  had  had  that  sort  of  possession  under  its  con- 
tract to  which  it  was  entitled  and  had  no  defence,  in  law 
or  equity,  against  a  demand  for  rent  and  royalty  payable 
at  the  expiration  of  the  first  six  months.  Kunkle  v. 
People's  Natural  Gas  Co.,  465. 

Where,  in  a  lease  for  the  development  of  oil  territory,  a 
fixed  rent  is  provided  for  delay  in  putting  down  wells, 
and,  no  date  for  payment  being  expressed,  it  is  left  to  fall 
due  by  operation  of  law  at  the  close  of  each  year,  time  is 
not  of  the  essence  of  the  contract  to  pay  rent  to  the  ex- 
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tent  of  ousting  equitable  relief  in  case  payment  be  tat 
made  on  the  last  day  of  the  year.    Lynch  v,  VetniOei 
FuelGasCo.,558. 

A  lessor,  who  intends  to  enforce  a  forfeiture  in  case  rat 
be  not  paid  punctually,  must  ascertain  die  fiict  of  bob- 
payment  on  the  day  the  rent  b  due  and  give  pfoapt 
notice  of  the  forfeitme.  While  a  delay  of  seven  <^ 
will  not  ordinarily  estop  the  lessor,  yet  when  in  that  lomt 
the  lessee  expends  money  on  the  leased  premises,  with 
the  knowledge  of  the  lessor,  the  latter  will  be  restrsiaed 
from  exercising  the  right  of  forfeiture.    Id. 

LBABB.    See  Landlord  and  Trnamt. 

LEQACT'.  The  rule  that  a  legacy  to  a  creditor  wiD 
be  deemed  to  have  been  given  in  satisfaction  of  the  ddit, 
does  not  apply,  unless  the  legacy  is  equal  to  or  gresto 
than  the  debt  and  is  no^  contingent  or  uneeitaim  (0.  C.) 
Kendrick's  Estate,  46. 

LEQISLATION.  When  the  constitution  oft 
church  provides  for  the  fixing  of  a  place  of  meeting  fioB 
time  to  time  by  a  certain  body,  the  act  of  fixing  the  phce 
of  meeting  is  a  matter  of  administration  and  not  of  kgis- 
lation  and  the  power  to  perform  said  act  may  be  dde- 
gated.    Kre^'ker  v.  Shirey,  165. 

UBN.  The  Act  of  May  12,  1891,  providing  tkK 
money  due  for  wages  of  a  certain  character  shall  be  a 
lien  on  property  sold  by  execution,  or  otherwise,  on  ac- 
count of  the  death  or  insolvency  of  the  employer,  does  aot 
give  a  specific  lien  on  the  property  in  the  hands  of  tbe 
owner  or  his  vendee,  but  refers  to  a  sale  effected  by  kgil 
process  where  a  fund  is  raised  for  distribution,  and  the 
employer  may,  therefore,  transfer  all  his  fwopetty  by  bill 
of  sale  to  one  of  his  creditors,  although  the  effect  of  ra^ 
transfer  be  to  cut  out  the  wage  daims.  WiUdnwn  tr. 
Patton,  17. 

As  between  other  lien  creditors  and  the  Commoowcakh 
the  latter  must  be  postponed  unless  a  certificate  of  hen  bat 
been  filed  by  the  auditor-general  in  pursuance  of  tbe 
Act  of  1827,  but  die  Commonwealth's  lien  has  priority 
over  the  claims  of  general  creditors  claiming  under  an  as- 
signment. (C.  P.)  M  re  Assigned  Estate  of  Goodwia 
Gas  Stove  and  Meter  Co.,  234. 

B.  died  in  1876.  An  acdon  was  brought  in  18S6 
against  his  executrix,  upon  which  judgment  was  ob- 
tained :  held^  that  under  sec.  24  of  Act  of  February  24, 
1834,  plaintiff  had  lost  all  lien  as  against  the  real  eitate 
of  B.,  the  claim  not  being  founded  upon  a  mortgage  or 
secured  by  judgment.    Ferguson  v.  Yard,  429. 

F.,  a  judgment  creditor  of  one  R.  McC.,  as  for  his  part 
of  a  transaction,  satisfied  of  record  his  judgments;  tbe 
transaction  failing  of  completion,  the  satisfaction  was,  on 
rule  taken,  stricken  off.  C.  McC.  entered  judgment 
against  the  same  defendant,  pending  the  disposition  of  tbe 
rule  to  strike  off  satisfaction.  Execution  was  had  agaiast 
R.  McC.^s  realty  upon  a  judgment,  junior  to  F.'s  bot 
senior  to  McC's,  and,  in  distributing  the  fund,  the  sheriff 
applied  it  first  to  the  satisfaction  of  F.*s  judgments,  tbe 
fund  not  being  sufficient  to  cover  F.'s  judgments  and  cer- 
tain judgments  entered  before  F.'s  judgments  were  siti>> 
fied,  but  junior  thereto :  htld^  that  as  F.'s  judgments  were 
entitled  to  precedence  over  all  the  judgments  except  C's, 
C.  had  no  equity  against  any  judgment  except  that  of  F. 
and  C's  only  claim  would  be  in  case  he  was  pteteoted 
from  sharing  in  the  fund  by  reason  of  the  apfnopriaiioa 
of  F.*s  judgment  Fullerton's  Appeal,  434. 
See  Judgment,  Mechanics  Libns,  Mitnicipal  Claimi. 

LEPB  TBNANT.  An  improvement  upon  tbe  real 
estate  of  a  life  tenant,  not  in  the  nature  of  repaiis,  is 
chargeable  upon  the  fee.  (O.  C.)  Bradley's  Estate,  34a 
Work  done  to  property,  pursuant  to  municipal  order, 
is  not  chargeable  to  a  life  tenant,  who  acts  merely  as  t 
compulsory  agent  to  save  the  property  from  a  lien.  Id. 
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WOfBT  AND  AIR.  When  a  grantor  conveys  a 
portion  of  his  premises,  immediately  adjoining  premises  al- 
ready owned  by  the  grantee,  the  consideration  recited  be- 
ing, inter  alia^  the  grant  of  an  easement  for  *'  light  and 
air  "  for  the  grantor's  remaining  property  and  the  grantee 
for  himself  and  his  assigns  agrees,  by  deed,  not  to  build 
upon  said  conveyed  premises  to  a  height  greater  than 
sixteen  feet  and  executes  a  covenant,  running  with  the 
land,  assuring  to  the  grantor  the  before  mentioned  esue- 
ment  of  light  and  air,  a  wall  afterwards  erected  by 
the  grantor  on  the  line  between  his  land  and  the  piece  of 
land  granted  is  not  to  be  regarded  as  an  ordinary  party 
wall  and  the  grantor  will  not  be  restrained  by  injunction 
from  leaving  windowi  or  openings  therein  at  a  height 
above  said  sixteen  feet.    Weigman  v,  Jones,  185. 

LZBfflTBD  PARTNERSHIP.  At  the  time  of  the 
renewal  of  a  limited  partnership,  the  special  capital  must 
be  unimpaired  or  the  special  partner  is  liable  as  a  generaL 
partner.  (C.  P.)  Fourth  Street  National  Bank  v, 
Haines,  353.      ' 

Special  partners  are  liable  as  general  partners,  if  they 
have  contributed  goods  and  merchandise  in  lieu  of  cash, 
unless  the  contributions  are  first  appraised  as  directed  by 
the  Act  of  March  30, 1865,  P.  L.  46,  and  their  nature 
and  value  fully  set  forth  in  the  certificate  of  formation. 
(C.  P.)    Siegel  Bros.  v.  Wood,  355. 

An  originid  certificate  for  formation  of  a  limited  part- 
nership contained  the  following:  "  The  amount  con- 
tributed by  said  special  partners  is  |200,ooo,ane-half 
thereof  being  in  goods  and  merchandise.*'  No  descrip- 
tion or  valuation  of  the  goods  was  given :  held^  the 
special  partners  were  liable  as  general  partners  under  the 
Act  of  1865.    Id. 

An  averment  in  a  statement  that  the  capital  of  a  limited 
partnership  was  impaired  at  the  time  of  a  continuance 
must  be  specifically  denied  in  the  affidavit  of  defence. 
Id. 

A  false  statement  in  a  certificate  of  renewal  of  a  limited 
partnership  does  not  give  cause  of  action  in  assumpsit 
(C.  P.)    Reitzel  v.  Haines  &  Co.,  359. 

Unaer  the  Act  of  1836,  a  falsehood  in  a  statement  of  or 
iginiJ  information  of  a  limited  partnership  is  penalized 
by  holding  the  special  partner  liable  as  a  general  part- 
ner; but  there  is  no  imposition  of  this  penalty  for  a  false 
s*atement  in  a  certificate  of  renewal.  The  eleventh  sec- 
tion of  the  Act  imposes  the  penalty  only  where  the 
<*inanner"  of  renewal  was  "otherwise  than  that  required 
for  original  formation."  Id.  Finletter,  P.  T.,  dissents. 
LIMITATION  OF  ACTIONS.  Where  a  will 
directs  the^payment  of  certain  debts  specified  in  the  will, 
the  statute  of  limitations  begins  to  run  when  the  will  goes 
into  effect     (O.  C.)     Pillion's  Estate,  68. 

Where  an  attorney  in  fact  collects  money  due  to  his 
principal  and  gives  to  his  principal  his  note  for  the 
amount,  the  fiduciary  relation  is  at  ah  end  and  the  statute 
of  limitations  begins  to  run  as  in  any  ordinaiy  case  of  debtor 
and    creditor.      Stevens's  Estate.    Wie^ing's  Appeal, 

249- 

An  acknowledgment  to  remove  the  bar  of  statute  of 
limitations  must  identify  the  debt,  specify  the  amount 
thereof  or  furnish  a  basis  from  which  it  may  certainly  be 
ascertained  and  be  equivalent  to  an  unqualified  promise 
to  oay.    Patterson  z/.  Neuer,  527. 

Several  insufficient  acknowledgments  will  not  consti- 
tute a  sufficient  one.    Id. 

LIQUIDATED  DAMAQBS.  Whether  a  clause 
in  an  a^ecment,  whereby  one  selling  a  practice  binds 
himselfin  a  penal  sum  for  the  faithful  performance  of  his 
part  of  the  agreement,  is  to  be  treated  as  a  penalty  or  as 
liquidated  damages  must  be  determined  by  the  facts  of 
each  case ;  the  controlling  elements  being  the  intent  of 
the  parties  and  the  circumstances  of  the  case.    The  rela 
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tion  which  the  sum  bears  to  the  extent  of  the  injury  pro- 
vided against  will  also  be  considered.  Wilkinson  t/. 
CoUey,  177. 

LIQUOR  LAW.  Where  an  application  for  a  license 
to  sell  liquor,  either  wholesale  or  retail,  is  made  in  due 
form  and  supported  by  the  petition  of  citizens  in  good 
standing  and  no  remonstrance  is  filed,  it  is  an  arbitrary 
exercise  of  the  discretionary  power  of  the  Quarter  Ses- 
sions to  refuse  to  grant  the  license,  for  no  reason  other 
than  that  the  Court  has  no  personal  knowledge  of  the 
facts  alleged  in  the  petition,  and  such  arbitrary  action 
is  contrary  to  law.     Kelminski's  License,  309. 

The  Quarter  Sessions  may  allow  an  applicant  for  a 
liquor  license  to  substitute  a  sufficient,  in  lieu  of  a  defec- 
tive, bond  before  granting  a  license.  In  re  License  to 
Branch,  310 

LOST  WILL.  See  Will.  Estate  of  Lot  Gard- 
ner, 417. 


MAQI8TRATB.  No  appeal  lies  from  an  order  of 
the  Common  Pleas  reinstating  an  appeal  from  an  alder- 
man, which  had  on  motion  been  stricken  ofi  ;  such  order 
is  interlocutory  only,  and  simply  determines  that  the  case 
is  properly  in  the  Common  Pleas.  Cupples  Wooden 
Ware  Co.  v.  Howe,  374.       

2£Aai8TRATB'8  COURT.  Parties  attending  on 
or  returning  from  a  magistrate's  court  are  exempt  from 
service ofsummons.    (C.  P.)    Carstairs z^.  Knapp, 392. 

MANDAMUS.  The  right  of  the  Court  to  compel 
by  mandamus  the  register  of  wills  to  perform  a  ministerial 
or  clerical  act  necessary  to  the  proper  adjudication  of  a 
question  to  be  tried  in  court  is  undoubted.  Common- 
wealth V,  Thomas,  155. 

Mandamus  will  not  lie  where  full  and  ample  remedy 
may  be  had  either  by  appeal,  writ  of  error  or  otherwise, 
reviewing  the  judgment,  decree  or  order  of  the  subor- 
dinpte  Court.    Id. 

MARRIAQB.  A  will  speaks  from  its  date  of  exe- 
cution where  it  creates  aseparate  use  trust,  if  the  beneficial 
legatee  be  either  married  or  in  direct  contemplation  of 
marrii^e.     (O.  C.)  Pillion's  Estate,  68. 

MARRIED  WOMRN.  Where  a  married  woman, 
against  whom  has  been  entered  a  judgment  upon  a  prom- 
issory note  with  warrant  to  confess  judgment  attached,  de- 
nies the  execution  of  the  note  and  alleges  a  debt  to  her  , 
on  the  part  of  the  payee  of  the  note,  the  judgment  should 
be  opened  and  an  opportunity  afforded  her  to  defend. 
Steiner  v,  Scholl,  227. 

A  woman's  will  is  revoked  by  her  subsequent  marriage, 
absolutely  for  all  testamentary  purposes.  Craft's  Es- 
tate, 413. 

While  an  ante-nupiial  agreement  between  a  woman 
and  a  man  whom  she  is  About  to  marry  may,  in  equity, 
be  given  effect  to  sustain  the  provisions  of  a  will  made 
before  marriage,  as  to  him,  such  agreement  has  no  effect 
whatever  upon  the  question  of  revocation  by  marriage 
with  regard  to  the  rights  of  third  parties.   Id. 

To  render  the  acknowledgment  of  a  deed  by  a  married 
woman  sufficient,  she  must  l^  separately  examined  by  the 
officer  taking  the  acknowledgment,  must  have  full  knowl- 
edge of  the  contents  of  the  deed  and  voluntarily  consent 
to  the  execution  of  it,  and  these  facts  must  appear  by  the 
certificate  of  the  officer.    Spencer  v  Reese,  449. 

The  defective  acknowledgment  of  a  married  woman 
cannot  be  cured,  but  if  the  certificate  thereof  only  is  de- 
fective, an  acknowledgment  havmg  been  made  in  fact, 
the  certificate  may  be  amended  in  accordance  with  the 
Act  of  May  15,  1878,  P.  L.  149,  etc.    Id. 

MA8TBR.  The  finding  of  a  master  of  questions  of 
fact,  approved  by  the  Court  below,  will  not  be  set  aside 
in  the  Supreme  Court  except  for  clear  error.    Mere  con- 
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MASTER —  Continued, 
flict  of  testimony  is  not  sufficient.    Brotherton  v,  Rey- 
nolds, 330. 

Where  there  is  a  disagreement  between  the  Court  and 
the  master  not  as  to  the  facts  established  but  only  as  to  their 
legal  effect,  the  Court  is  quite  as  competent  as  the  master  to 
pass  upon  such  effect  and  there  is  no  presumption  in  favor 
of  the  master's  finding.  Dubois  Cemetery  Company  v. 
Griffin,  537. 

MBASXTRB  OF  DAMAOB8.  Where  land  is 
taken  for  public  use,  the  measure  of  damages  is  the  dif- 
ference between  the  market  value  before  and  after  the 
improvement  and  the  jury  may  not  consider  the  cost  of 
replacing  buildings,  injured  by  the  taking,  as  an  inde- 
pendent item  of  cUimage.    Larkin  v.  City  of  Scranton,  42. 

The  damages  allowed  by  the  Act  of  M  ly  24,  1887, 
when  an  attachment  under  the  Act  of  March  17,  1869, 
has  been  quashed,  dissolved  or  ended,  cover  ail  legal 
costs,  fees  and  damages  by  reason  of  the  attachment,  the 
latter  including  all  damages  for  pecuniary  loss,  ordinarily 
and  naturally  resulting  from  the  seizure  of  the  goods,  such 
as  loss  of  sales,  interruption  of  business,  and  expenses 
necessarily  incurred,  but  not  indirect  or  consequential  loss 
or  punitive  damages  for  the  malicious  use  of  civil  process. 
Commonwealth  v.  Magnolia  Villa  Land  and  Improve- 
ment Co.,  87. 

Where  land  is  taken  by  a  railroad  company  for  the 
construction  of  its  road  and  none  of  the  property  is  left  to 
the  owner,  the  market  value  of  the  land  taken  is  the  true 
value  of  the  damages  recoverable.  Boteler  v,  Phila.  and 
Reading  Term.  R.  R.  Co.,  261. 

Measure  of  damages  as  against  garnishee  in  attach- 
ment execution.  See  Attachmbnt  Execution.  Long- 
well  V,  Oil  City  Electnc  Co.,  370. 

Money  paid  on  a  policy  of  life  insurance  is  not  the 
pecuniary  value  of  the  life  but  of  the  premiums  paid, 
hence  the  amount  recoverable  under  the  policy  is  not  to 
be  deducted  from  damages  allowed  for  injuries  resulting 
in  death.     Coulter  v.  Township  of  Pine,  399. 

The  measure  of  damages  in  an  action  upon  an  attach- 
ment bond  is  the  costs,  fees  and  damages,  which  are  the 
actual  and  usual  result  of  the  seizure  of  goods.  Berwald 
V  Ray,  458. 

In  determining  the  amount  of  damages,  suffered  by  a 
property  owner  by  the  grading  of  a  street,  the  fact  that  the 
newly  established  height  had  previously  been  assigned 
by  the  m  inicipal  authorities  for  a  street,  intersecting  the 
first  at  the  edge  of  the  property  in  question,  and  that  a 
proceeding  to  open  the  intersecting  street  at  that  height 
was  previously  begun,  is  not  admissible  as  a  guide  to  the 
jury  in  the  determination  of  damages.  Maride  v.  Phila- 
delphia, 346. 

MBCHANICS'  LIENS.  Where  the  record  and 
the  appearances  and  the  representations  of  the  party  in 
possession  unite  in  presenting  the  case  of  an  owner  of  a  lot 
ordering  materials  for  and  erecting  a  house  upon  it,  a  ma- 
terial man  who  furnishes  materials  relying  upon  such  ap- 
parent ownership  is  entitled  to  a  lien  for  his  claim. 
McCoUum  V,  Riale,  389. 

MUnSTBRIAL  ACT.  See  Jurisdiction.  C6m- 
mon wealth  v,  Thomas,  255. 

MORTGAGB.  A  sale  by  a  mortgagor  of  a  moiety 
of  mortgaged  premises  and  the  receipt  of  the  purchase 
money  for  the  same  by  him  casts  the  burden  of  the  mort- 
gage debt  on  the  remaining  part,  when  that  is  sufficient 
to  pay  the  incumbrance.    Turner  v,  Sharpneck,  366. 

Where  a  mortgagee,  with  a  knowledge  of  the  fact  that 
a  portion  of  the  mortgaged  premises  has  been  bought  and 
paid  for  by  a  third  person,  subsecjuently  releases  from  the 
lien  of  the  mortgage  the  remaining  part,  which  was  of 
sufficient  value  to  have  satisfied  the  debt,  such  release 
will  operate  as  a  discharge  of  the  lien  of  the  mortgage 
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as  against  the  land  bought  by  the   third  person.    Id. 

Knowledge  in  fact  of  the  position  of  a  purchaser  of 
land  bound  by  the  mortgage  is  enough,  however  acquired, 
to  affect  the  mortgagee  who  releases  land  covered  by  the 
same  mortgage  and  retained  by  the  mortgagor.    Id. 

The  terre  tenants  of  mortgaged  premises  are  proper 
parties  to  an  appeal  from  a  decree  refusing  to  set  aside  a 
lev.  fac.     Packer  v.  Owens,  423. 

A  jnortgage  is  a  sealed  instrument  which  imports  a 
consideration  and  the  burden  of  proof  lies  on  the  mort- 
gagor who  alleges  an  illegal  consideration  or  the  failare 
of  a  lawful  one,  to  establish  either  to  the  jury  by  compe- 
tent evidence.     Saalfield  v.  Manrow,  46^. 

Municipal  claims  for  improvements  made  under  tbe 
unconstitutional  Act  of  June  14, 1887,  P.  L.  386,  if  made 
within  the  time  specified  by  the  curative  Act  of  May  16, 
1891,  P.  L.  78,  may  be  set  off  against  a  purchase  money 
mortgage  dated  since  the  passage  of  the  curative  Act. 
Laffertyi/.  Milligan,  $51. 

BflTNICIPAL  CLAIMS.     The  doctrine  of  1 


ment  for  benefits  to  pay  for  public  improvements  can 
only  be  defended  upon  the  ground  that  the  benefits  are 
local  and  essential  to  the  very  property  assessed,  and  then 
the  assessment  can  only  be  made  once.  In  re  54th 
Street,  400. 

Owners  of  property,  not  abutting  directly  upon  the  line 
of  an  improvement,  can  not  be  subjected  to  ad  assesBment 
even  when  the  property  is  situated  on  the  same  street 
Id. 

The  foot  front  rule  is  not  applicable  to  rural  neighbor- 
hoods.   McKeesport  v.  Soles,  570. 

Whether  property,  assessed  for  public  improvemtiits,is 
urban  or  rural  is  generally  for  the  jury.    Id. 

The  ground  upon  which  a  church  building  is  erected 
is  not  exempt  from  municipU  assessments  for  improve- 
ments to  the  property.  Appeal  of  M.  E.  Church  of  Se- 
wickley,  554. 

Where  an  Act  authorizing  assessment  enjoins  the  foot 
front  rule,  objections  to  its  application  growing  out  of  in- 
equalities of  the  surface  which  seem  to  make  some  cases 
harder  than  others  are  not  fundamental,  so  as  to  make 
the  rule  inapplicable  on  that  account  City  of  McKees- 
port V.  Busch,  564. 

The  Act  of  May  16,  1891,  P.  L.  69,  does  not  repeal 
the  provisions  of  the  Act  of ,  April  3,  1867,  P.  L.  732, 
(improvement  of  streets  in  McKeesport) .  but  provides 
more  specifically  for  the  practice  in  cases  where  any  final 
assessments  have  been  made.    Id. 

The  Act  of  June  10,  1881,  authorizing  service  of  a 
sci.  fa.  sur  municipal  claim  on  non  resident  registered 
owners  of  real  estate  in  Philadelphia  by  posting  and  pob- 
lication  is  constitutional.  City  of  Philadelphia  v.  Jca- 
kins,  276. 

Where  the  book  entries  of  the  claimant  of  a  municipal 
lien  describes  the  property,  for  which  work  is  done  and 
material  furnished  pursuant  to  order,  it  is  of  no  conse- 
quence whether  or  not  the  name  of  the  owner  of  the 
property  be  correctly  set  out.  (O.  C.)  Bradley's  Estate, 
340. 

Municipal  claims  for  improvements  made  under  the 
unconstitutional  Act  of  Jane  14,  1887,  P-  L-  3^* 
if  made  within  the  time  specified  by  the  curative  Act  of 
May  16,  1 891,  P.  L.  78,  are  proper  set-offs  by  the  owner 
of  the  ground,  in  an  action  upon  a  purchase  money  mort- 
gaee  dated  since  the  Act  of^  May  16, 1891.  Lafferty  v. 
Muligan,  551.         

MTTNICIPALIT7.  The  Acts  of  May  13  and  May 
23,  1889,  P.  L.  196  and  277,  are  intended  to  remedy 
the  intolerable  confusion  which  was  the  effect  of  the  uo- 
constitutionali  y  of  the  Act  of  May  24,  1887,  P.  L.  204, 
and  as  the  true  intent  of  the  Act  of  May  1 3,  is  not  in  the  least 
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doubt,  it  will  not  do  to  stick  in  the  letter  of  its  terms.  It 
specifies  ordinances  and  resolutions,  but  it  also  declares 
the  city  councils  under  the  Act  of  1S87,  to  have  been 
legaUy  constituted,  and  its  clear  purpose  is  to  validiite 
municipal  action  ba&ed  on  the  Act  of  1887.  Melick  v: 
City  of  Williamsport,  39. 

A  municipality  »  not  required  to  seek  for  defects  in  its 
sidewalks,  the  measure  of  its  duty  is  to  observe  such  de- 
fects as  a  reasonable  supervision  discloses.  Lohr  v. 
Borough  of  Philipsburg,  548. 

NATIONAL  BANKS.  In  an  action  by  a  na- 
tional bank  upon  a  promissory  note,  usury  cannot  be  set 
up  as  a  defence  by  the  maker  of  the  note  or  by  his  surety; 
the  only  remedy  given  by  the  Act  of  Congress  is  by  a 
penal  action  to  be  brought  for  the  recovery  of  double  the 
amount  of  the  illegal  interest  charged.  Second  National 
Bank  of  Clarion  v.  Morgan,  484. 

National  bank  stock  is  subject  to  levy  under  a  writ  of 
fi.  fa     In  re  Voluntary  Assignment  of  Braden,  497. 

NEGLIGBNCB.  Where  goods  are  sold  to  be  de- 
livered to  purchaseis,  whose  place  of  business  is  on  the 
upper  floor  of  a  factory,  the  delivery  is  not  complete  until 
the  goods  are  fastened  to  the  lift  for  the  purpose  of  being 
hoisted  to  the  upper  floor,  and  if  the  same  be  negligently 
fastened  to  the  lift  the  purchasers  are  not  responsible  for 
the  consequences.    Fuhrmeister  v,  Wilson,  223. 

Plaintiff  s  husband  having  been  killed  by  the  break- 
ing down  of  a  township  bridge  from  the  weight  of  his 
traction  engine,  it  is  proper  to  instruct  the  jury  that  the 
case  turned  upon  the  question  whether  or  not  traction 
engines  had  become  usual  and  ordinary  mode  of  travel 
when  the  bridge  was  reconstructed  by  the  supervisors  of 
the  township  and,  under  such  instiuctions,  a  verdict  of 
the  jury  for  plaintiff  is  sustainable.  Coulter  v.  Township 
ofPme,  399. 

A  municipality  is  not  negligent  simply  because  it  does 
not  search  for  defects  in  its  sidewalk,  but  only  when  it 
does  not  repair  those  which  a  reasonable  supervision 
ought  to  have  disclosed  or  of  which  it  has  actual  notice. 
Ix>hr  z/.  Borough  of  Philipsburg,  548. 

As  a  rule  it  is  negligence  for  a  passenger  to  alight  from 
a  moving  train.  This  rule,  has,  however,  exceptions. 
Victor  V.  Penn.  R.  R.  Co.,  473. 

When  a  passenger  leaves  a  train  by  direction  of  the 
company's  servants  or  is  placed  in  peril  through  their 
neglect  or  is  in  the  act  of  alighting  and  cannot  retrace  his 
steps,  the  question  of  negligence  is  to  be  determined  by 
the  jury,  although  his  attempt  be  made  to  alight  while 
the  train  be  in  motion.    Id. 

Where  an  announcement  is  made  by  those  in  charge 
of  a  train  that  the  next  station  is  S.  and,  before  the  train 
stops,  a  passenger  rises  and,  after  he  has  risen,  the  train 
stops,  before  reaching  the  station,  whereupon  the  passen- 
ger attempts  to  alight  and  in  alighting  is  hurt,  he  is  guilty 
of  negligence,  and  as  those  in  charge  of  the  car  had  not 
announced  that  the  station  had  been  reached  and  had  no 
reason  to  suppose  the  passenger  would  attempt  to  leave 
the  train,  before  it  had  been  stopped  at  the  proper  place, 
they  were  not  guilty  of  negligence.    Id. 

A  passenger's  consent  to  all  the  company's  reasonable 
regulations  for  entering,  occupying  or  leaving  their  cars 
is  implied,  and  the  company  is  not  liable  for  an  injury 
occasioned  by  the  failure  of  the  passenger  to  observe 
them,  although  the  negligence  of  the  company's  servants 
may  have  concurred  in  causing  the  injury.  Deery  v. 
Camden  and  Atlantic  R.  R.  Co.,  475. 

Nothing  but  an  overruling  necessity  will  excuse  a  de- 
parture from  such  regulations ;  the  fact  that  the  car  was 
crowded  and  egren  less  convenient  is  no  justification  for 
the  action  of  a  passenger  in  gettingoff  by  the  side  or  bag- 
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gage  door  of  a  combination  car,  although  the  conductor 
stood  at  this  side  door  and  told  the  passenger  to  "step 
lively"  and  extended  his  hands  to  assist  her.    Id. 

A  common  carrier  is  not  permitted  to  stipulate  for  a 
release  firom  liability  for  its  own  negligence  or  to  require 
the  shipper  to  so  insure  himself  against  loss  as  to  relieve 
the  carrier  from  the  consequences  of  itt  negligence. 
Willcock  V,  Penna.  R.  R.  Co.,  545. 

A  city  ordinance,  regulating  the  speed  of  (rains,  is  ad- 
missible in  evidence  and  should  be  considered  by  the 
jury  in  connection  with  other  evidence  in  the  case  as 
bearing  upon  negligence.  Lederman  v,  Pennsylvania 
Raihroad  Company,  502. 

Whether  a  parent  was  or  was  not  negligent  in  allow- 
ing a  child  to  be  upon  the  street  is  for  the  jmy.    Id. 

NOTICII.  Notice  of  the  existence  of  an  easement 
may  be  given  by  the  appearance  of  the  property  in  or 
over  which  it  is  claimed.    Sharpe  v,  Scheible,  10. 

Those  interested  in  or  affected  by  a  judicial  proceed- 
ing  should  have  proper  and  timely  notice  thereof  and,  if 
the  kind  of  notice  given,  etc.,  is  not  prescribed  by  statute, 
it  is  the  duty  of  the  court  in  which  the  proceeding  is  in- 
augurated, to  direct,  either  by  standing  rule  or  special 
order,  the  kind  of  notice,  etc.,  that  should  be  given.  In 
n  Borough  of  Columbia,  41. 

Notice  of  the  meeting  of  commissioners  to  consider 
a  division  of  a  borough  into  wards  is  not  sufficiently 
given  by  posting  small  hand  bills  in  ten  or  twelve  hotels, 
saloons,  etc.,  of  the  borough,  which  contains  some  12,000 
inhabitants  and  in  which  daily  and  weekly  newspapers 
were  published.    Id. 

A  lessee,  having  notice  that  his  lessor  is  an  agent  for 
others,  is  bound  by  a  notice  given  him  by  the  lessor's 
principal  of  the  revocation  of  3ie  agency.  This  is  not 
altered  by  the  fact  that  the  agent  is  one  of  several  owners 
of  the  demised  premises  and  if,  after  notice,  the  lessee 
pay  rent  to  the  agent  he  will  be  still  liable  to  the  other 
owners  of  the  premises  for  their  shares  of  the  rent.  Bar- 
rett V.  Bemelmans,  76. 

Forfeiture  of  shares  of  a  stockholder  for  failure  to  com- 
ply with  a  duly  levied  call  for  assessment,  in  compliance 
with  the  terms  of  articles  of  association,  will  not  be 
relieved  against  in  equity,  hence  the  terms  of  the  articles 
of  association  must  be  strictly  complied  with  and  all  pro- 
visions in  regard  to  notice  absolutely  observed.  Morris 
V.  The  Metalline  Land  Co.,  187. 

When  articles  provide  for  notice  by  publication  in 
certain  newspapers  and  also  for  notice  by  mail,  fail- 
ure to  comply  with  the  provisions  in  regard  to  publica- 
tion in  a  particular  newspaper  avoids  the  forfeiture,  even 
if  it  be  shown  that  actual  notice  of  the  assessment  called 
was  given  to  the  stockholder  affected.    Id. 

Where  a  lease  is  made  to  an  individual  to  secure  prop- 
erty for  a  company,  about  to  be  chartered,  or  in  a  like 
case,  the  knowledge  of  the  lessor's  agent  that  the  lease  is 
so  taken  is  the  knowledge  of  the  lessor  himself  and  he 
cannot  avail  himself  of  the  provisions  of  the  lease  to  en- 
force a  personal  liability.  (O.  C.)  Heckman's  Estate, 
199. 

Where  means  of  knowledge  respecting  matters,  alleged 
to  have  been  falsely  represented,  are  eqtudly  open  to  pur- 
chaser and  vendor,  the  former  is  charged  with  knowl- 
edge of  all  that  by  the  use  of  such  means  he  could  have 
ascertained,  but  this  rule  is  not  applicable  when  a  knowl- 
edge of  the  matter  referred  to  was  very  difficult  to  obtain 
and  it  appears  that  the  vendor  expressly  planned  to  mis- 
lead the  purchaser.     Brotherton  v.  Reynolds,  330. 

A  mortgage  was  executed,  upon  a  trust  property,  to  a 
corporation  for  l5,ooo  and  upon  it  over  |io,ooo  was 
loaned  to  the  trustees  individually,  all  but  |2,ooo  of  this 
being  paid.  As  security  for  the  payment  of  this  individ- 
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nal  debt  another  corporation  took  an  assignment  of  the 
trust  mortgage  wiih  other  securities  and  paid  the  debt  to 
the  first  corporation :  A^U,  that  the  second  corporation 
was  affected  with  notice  and  put  upon  inquiiy  and  that 
the  trust  mortgage  must  be  presumed  to  have  been  paid 
to  the  first  corporation,  since  in  course  of  its  dealing  with 
the  trustee  more  than  l5,ooo  had  been  paid.  (5.  C.) 
Trust  Estate  of  John  LAwrence,  406. 

Knowledge  in  fact  of  the  position  of  a  purchaser  of 
land  bound  by  a  mortgage  is  enough,  however  acquired, 
to  affect  the  mortgagee,  who  releases  land  covered  by  the 
same  mortgage  and  retained  by  the  mortgagor.  Turner 
V.  Sharpneck,  366. 

An  allegation  of  want  of  actual  notice  of  the  settle- 
ment of  the  account  cr  of  a  decree  of  distribution  in  the' 
Orphans*  Court  is  unavailing,  where  it  appears  that  notice 
has  been  given  by  publication,  as  required  by  the  Act  of 
Assembly,  and  a  decree  founded  upon  such  notioe  is  not 
ex  parte  or  made  null  by  the  omission  to  exact  a  refund 
ing  bond  from  the  distributees.  Ferguson  t/.  Yard,  429. 

A  municipality  is  not  held  to  have  had  constructive 
noticeof  the  defective  condition  of  its  sidewalk,  unless  it 
was  so  obvious  that  it  ought  to  have  been  apparent  to  the 
officers  of  the  municipality  in  the  exercise  of  a  reasonable 
supervision.    Lohr  v.  Borough  of  Philipsburg,  548. 

NOVATION.  When  a  matured  note  is  surren- 
dered upon  the  receipt  of  a  new  one  the  transaction  is  in 
the  nature  of  a  novation.  (C.  P.)  Fourth  St.  Nat.  Bank 
V,  Haines,  353. 

OIL  LBA8B.  See  Landlord  and  Tenant. 
Kunkle  v.  Peoples'  Natural  Gas  Co.,  465. 

See  Equity.    Lynch  v,  Versailles  Fuel  Gas  Co.,  558. 

ORPHANS'  COURT.  The  jurisdiction  of  the 
Orphans'  Court  is  statutory,  and  where  a  matter  outside 
of  its  general  jurisdiction,  is  brought  within  ib  by  special 
circumstances,  the  conclusiveness  of  its  decree  is  limited 
to  the  purposes  for  which  it  takes  jurisdiction.  Fidelity 
Trust  Co.  V.  Gazzam,  64. 

The  Orphans'  Court  has  power  to  prevent,  by  injunc 
tion,  either  a  repetition  of  acts  prejudicial  to  property 
within  the  control  of  the  Court  or  the  commission  of 
threatened  acts  and  conduct  to  the  injury  and  damage  of 
*uch  property,  but  such  power  will  not  be  lightiy  exer- 
cised.    (O.  C.)  Lafferty's  Estate,  13a. 

An  executor  and  trustee  must  account  to  the  Orphans' 
Court  of  the  County  of  his  appointment ;  that  court  has 
full  jurisdiction  and  cannot  be  ousted  by  a  court  of 
equity  of  another  county.  Henderson,  Hull  &  Co., 
Limited  v,  Stryker,  151. 

Where  the  amount  of  indebtedness  to  a  third  party  by 
a  distributee  under  a  will  is  necessary  to  determine  the 
amount  to  be  paid  to  said  distributee,  the  Orphans* 
Court  has  jurisdiction  to  determine  the  amount  of  said 
indebtedness.    Roberts'  Estate,  250. 

The  Orphans'  Court  has  jurisdiction  to  enjoin  the  sale 
of  mortgaged  trust  property,  although  the  Court  of  Com- 
mon Pleas  may  have  refused  to  open  the  judgment  upon 
the  bond  accompanying  the  mortgage.  (O.  C.)  Trust 
Estate  of  John  Lawrence,  406. 

A  pa3rment  in  conformity  with  an  absolute  decree  of 
the  Orphans'  Court  making  an  award  protects  the  execu- 
tor and  also  the  distributee,  although  no  refunding  bond 
be  given  by  the  latter.     Ferguson  v.  Yard,  429. 

The  jurisdiction  of  the  Orphans'  Court  is  exclusive  to 
ascertain  the  amount  of  a  decedent's  property  and  to  make 
distribution  among  those  entiUed,  and  its  decrees  are  con- 
clusive until  reversed  on  appeal  or  opened  by  it.     Id. 

Orphans'  Court  has  jurisdiction  to  determine  indebted- 
ness of  distributees  where  necessary  to  determine  shares 
under  will.    See  Will.    Roberts'  Estate,  250. 


ORPHANS*  COURT  8 ALOS.  A  pocfaaser  at 
an  Orphans'  Court  sale  is  not  bound  to  take  a  doabtftl 
title  and  every  tiUe  is  doubtful  whidi  exposes  the  piity 
to  litigation.    (O.  C.)  Howe's  Estate,  16. 

A  voluntary  statement,  by  an  auctioneer  at  an  Or- 
phans' Court  sale,  that  a  ground  rent  upon  the  propertj 
being  sold  is  redeemable  may  be  regarded  as  a  cou^tioo 
of  sale.    Id. 

The  children  and  heirs  at  law  of  C.  agreed  to  widi- 
draw  his  will  from  probate,  no  letters  having  bees 
granted,  and  assented  to  the  appointment  of  an  admiiii- 
trator,  who  sold  the  real  estate  on  an  order  of  the  Or- 
phans' Court  for  payment  of  debts.  After  the  sale,  the 
will  was  proved  and  trustees  under  the  will  bnraght 
ejectment  against  the  purchaser  at  the  Orphans*  Cont 
sale :  Aeld,  that  if  made  in  fraud  of  rights  of  another,  not 
a  party  to  the  agreement,  the  Orphans'  Court  sale  wis 
void  as  to  him  and  that  evidence  tending  to  estaUiik 
such  fraud  should  have  been  admitted.  Sager  v,  Meid, 
333- 

PARENT  AND  CHILD.  The  Iqgal  ligfatof  1 
parent  to  the  custody,  care  and  companionship  of  Ms 
children  is  not  to  be  interfered  with,  except  for  toe  not 
substantial  reasons  aflfecting  their  welfare.  The  haiy 
disposition  of  such  a  case,  unlen  it  is  very  clear,  b  likclj 
to  result  in  great  injustice  to  the  parent  and  nltioiate  ia- 
jury  to  the  child.  Com'th  ex  re/.  Parker  v.  BUtt,469. 

Whether  a  parent  was  or  was  not  negligent  in  alloiring 
a  child  to  be  upon  the  street  is  for  the  jury.  Ledemia 
V.  Pennsylvania  Railroad  Company,  502. 

PARKS.  Where  land  U  taken  by  the  Oty  of  Phils 
delpbia  for  a  park,  the  proceedings  follow  the  sane 
course  as  is  required  in  proceedings  for  the  assessmest  of 
damages  in  opening  streets,  at  the  time  the  park  proceed- 
ings are  taken.     In  re  Vernon  Park,  49. 

The  Act  of  June  13, 1874,  P.  L.  283,  and  the  Act  of 
May  26,   1891.   P.  L.  1 16,  apply  to  jwurk  cases.    Id. 

PARTNERSHIP.  When  a  partner,  who  is  actiag 
as  prosecutor  of  one  who  has  embezzled  money  of  the 
firm,  agrees  to  settie  the  prosecution  and  receives  money 
therefor,  the  presumption  is  that  the  money  is  recerredoo 
behalf  of  the  firm  and  he  cannot  be  heard  to  allege  that 
the  money  was  a  bribe  to  himself  to  betray  the  rights  of 
his  firm.  Merchants  and  Manufacturers'  Bank  v,  W.  A. 
Baeder  Glue  Co.,  69. 

Where  articles  of  partnership  provide  that,  on  diswhi- 
tion,  certain  personalty  shall  become  the  property  of  the 
party  of  the  first  part  and  that  the  interest  of  tiie  party  of 
the  second  part  shall  be  ascertained  by  taking  the  gross 
receipts  of  a  certain  department  of  the  partnership  b«a- 
ness  for  the  twelve  months  prior  to  dissolution,  the  prop- 
erty specified  does  not,  on  dissolution,  become  partner- 
ship assets  for  the  purpose  of  setdement  and  the  case  is 
not  changed  by  the  fact  that  more  than  twelve  mouths 
before  dissolution,  the  partners  sell  the  department  whose 
receipts  are  to  determine  the  interest  of  the  party  <rf  the 
second  part.    WiL»on  v.  Black,  435. 

See  Limited  Partnership,  Partnership  Associa- 
tion Limited.  .._ 

PARTNERSHIP  ASSOCIATION  LOfflTBO. 

When  articles  of  a  partnership  association  limited  hate 
been  executed,  but  not  recorded,  before  the  commence- 
ment of  n^^gotiations,  carried  on  in  the  nwne  of  the 
association,  which  culminate  in  a  contract  with  a  third 
party  after  they  have  been  recorded,  the  members  of  the 
association  do  not  become  liable  as  individuals  or  V'^'^ 
partners  for  goods  delivered  to  the  association  under  m 
said  contract,  although  no  notice  of  the  recordiog  ofthe 
articles  was  given  to  the  vendors  other  than  that  mfetied 
from  the  record  itself.  Hinds  v.  Scranton  Blatch  Co., 
Limited,  350. 
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PARTT  WALL.  Where  a  grantor  comreys  a  por- 
tion of  his  premises,  immediately  adjoining  premises  al- 
ready owned  by  the  grantee,  the  consideration  recited 
being,  inter  alia^  the  grant  of  an  easement  for  "light  and 
air"  for  the  grantor's  remaining  property  and  the  grantee 
for  himself  and  his  assigns  agrees  by  deed  not  to  build 
upon  the  said  conveyed  premises  toV^  height  greater  than 
sixteen  feet,  and  executes  a  covenant,  running  with  the 
land,  assuring  the  grantor  the  before  mentioned  easement 
of   light  and  air,  a  wall   afterwards    erected    by    the 

Eantor  on  the  line  between  his  land  and  the  piece  of 
ad  granted  is  not  to  be  regarded  as  an  ordinary  party 
wall  and  the  grantor  will  not  be  restrained  by  injunction 
from  leaving  windows  or  openings  therein  at  a  height 
above  said  sixteen  feet.     Weigman  v,  Jones,  185. 

PART7  TO  ACTION.  Exemption  from  service. 
See  Exemption.  (C.  P.)  Partridge  v,  Powell, 
576. 

PA7MBNT.  A  mortgage  was  executed  upon  a 
trust  property  to  a  corporation  for  I5000,  and  upon  it 
over  i  1 0,000  was  loaned  to  the  trustees  individually,  all 
but  |2,ooo  of  this  being  paid.  As  security  for  the  pay- 
ment of  this  individual  debt  another  corporation  took  an 
assignment  of  the  trust  mortgage  with  other  securities 
and  paid  the  debt  to  the  first  corporation  :  held^  that  tne 
second  corporation  was  affected  with  notice  and  put  upon 
inquiry  and  that  the  trust  mortgage  must  be  presumed 
to  have  been  paid  to  the  first  corporation,  since  in  course 
of  its  dealings  with  the  trustee  more  than  l5,ooo  had 
been  paid.  (O.  C.)  Trust  Estate  of  John  Lawrt  nee, 
406. 

PBDDLING.  See  CoNSTiTtrrioNAL  Law.  (Q.  S.) 
Commonwealth  y,  Simons,  511. 

PENALTY.  See  LiQinDATKD  Damages.  Wilkin- 
son V,  Colley,  177. 

PBRPBTUITIBS.  A  limitation  over  in  a  will  « in 
case  either  of  my  said  grandchildren  shall  die  .... 
without  leaving  any  children  or  the  issue  of  any  deceased 
child  living  at  their  death  ....  if  leaving  such  child 
or  issue,  all  of  them  shall  die  under  the  age  of  twenty-one 
years  without  issue'*  does  not  violate  the  rule  against  per- 
petuities.    (O.  C.)    Winebrener's  Estate,  67. 

PHILAJDBLPHI A  The  Act  of  May  8, 1876,  P. 
L.  131,  and  its  supplement  of  May  3,  1878,  P.  L.  41, 
having  reference  to  die  taking  of  bridges  by  counties  ap 
ply  to  the  City  of  Philadelphia.  In  re  City  Avenue  and 
Germantown  Bridsre,  409. 

PHTSICL^N.  A  injunction  will  lie  to  restrain  a 
defendant  from  practicing  as  a  physician  within  a  limit  of 
eight  miles,  when  he  has  agreed  in  writing  with  another 
physician  for  a  consideration  to  abstain  from  practicing 
within  such  limit  for  ten  years.    Wilkinson  v,  Colley, 

177: 

PILOTAGB.  A  master  of  a  vessel  sailing  from 
Philadelphia  may  employ  a  Delaware  licensed  pilot  as 
well  as  one  from  Pennsylvania  and  a  compliance  with 
the  law  of  Delaware  will  protect  him  against  the  con- 
sequences of  a  refusal  or  neglect  to  take  a  Philadelphia 
pilot.     (Q.  S.)     Commonwealth  v,  fltzpatrick,  258. 

The  laws  of  Delaware  and  Pennsylvania  command  the 
employment  of  a  pilot,  but  until  navigation  has  actually 
begun  there  is  no  liability  on  the  part  of  a  master. 

SembUf  no  payment  before  this  time  should  be  regarded 
as  a  fulfillment  of  the  penalty  of  the  law  unless  the  offer 
of  the  pilot's  services,  and  the  refusal  of  the  master  be 
continuously  and  in  good  faith  persisted  in  until  the  be- 
ginning of  the  voyage.    Id. 

A  puot  who  gives  a  receipt  for  the  amount  of  lawful 
pilotage,  when  he  has  received  less  than  the  amount  re- 
cited m  the  receipt  and  when  he  has  not  taken  charge  of 
the  vessel  as  pilot  is  criminally  liable  under  the  Act  of 
March  31,  i860,  sec.  169.    Id. 


PLBADING.  Under  the  plea  of  not  guilty,  filed  in 
an  action  of  trespass,  under  the  Act  of  1887,  for  damages 
for  personal  injuries,  a  release  given  by  the  plaintiff  is  ad- 
missible in  evidence.  Johnson  v.  Phila.  &  Reading  R. 
R.  Co..  375. 

Where  a  statement  allies  a  contract  by  the  defendant 
to  carry  goods  to  a  cert^n  terminus  and  that  the  defend- 
ant, in  violation  of  the  agreement,  so  negligently  carried 
the  same  that  the  goods  were  damaged  to  a  certain 
amount,  an  affidavit  which  denies  negligence  and  sM^es 
the  cause  of  accident  which  resulted  in  the  injury  to  the 
goods,  is  sufficient  Ross  v.  P.  W.  &  B.  R.  R.  Co., 
510. 

Under  the  Act  of  1887,  where  a  statement  sets  out  the 
place  of  record  of  any  instrument  of  writing  the  Court 
can  consider  the  instrument  itself  as  ^t  out.  (C  P.) 
Siegel  Bros,  v.  Wood,  355. 

An  averment  in  a  statement  that  the  capital  of  a  lim- 
ited partnership  was  impaired  at  the  time  of  a  renewal 
must  be  specifically  denied  in  the  affidavit  of  defence  or 
taken  as  true.     Id.      ^^ 

POINT  RBSBRVBD.  An  issue  was  tried  to  de- 
termine whether  an  alleged  testatrix  was  of  sound  mind 
and  whether  she  had  been  subjected  to  undue  influence. 
The  jury  was  instructed,  if  it  found  for  defendants,  to 
state  in  fuU  whether  it  found  the  testatrix  was  not  of 
sound  mind  and  memory  or  that  she  was  acting  under  un- 
due influence.  The  verdict  was  for  defendants  and  that 
testatrix  was  not  of  sound  mind.  As  there  was  nothing 
upon  the  record  to  show  that  the  jury  considered  the 

Question  of  undue  influence,  the  point  reserved  whether 
lere  was  any  evidence  upon  which  defendants  were  en- 
titled to  recover  did  not  embrace  the  issue  and  judgment 
could  not  be  entered  upon  it.    Butts  v.  Armor,  137. 

See  Practice.  Butts  v.  Armor,  137  ;  Moore  v.  Cop- 
ley, 563. 

POLICB  POWER.  The  business  of  insurance 
against  loss  by  fire  is  a  proper  subject  for  the  police 
power  of  the  State.    Commonwealth  v.  Vrooman,  97. 

And  see  Constitutional  Law.  (Q.  S.)  Com'th  v. 
SimonSjSii- 

POWER.  The  exercise  of  the  power  of  appoint- 
ment of  a  beneficiary  of  a  certificate  of  membership  in  a 
beneficial  society  is  in  the  nature  of  a  testamentary 
disposition.    (O.  C.)  Kendrick's  Estate,  46. 

The  rule  of  law  tnat  a  power  to  sell  land  includes  a 
power  to  mortgage  does  not  apply  in  the  interpretation  of 
a  mere  letter  of  attorney  with  a  naked  authority  to  sell, 
uncoupled  with  any  interest  in  the  land  or  the  fund. 
Campbell  v,  Foster  Home  Association,  293. 

The  testator,  havine  authorized  a  sale  of  all  of  his  real 
estate  as  sx>n  as  practicable,  directed  a  sale  of  all  {he  un- 
improved parts  "as  soon  as  may  be'*  and  from  this  last 
direction  he  excepted  those  parts  which  his  executors 
might  think  would  improve  in  the  near  future  and  those 
which  he  was  of  opinion  would  improve,  properties  in 
Pittsburgh  and  Chicago.  These,  though  unimproved, 
were  not  to  be  sold  under  the  specific  direction  as  to  that 
class  but  to  be  retained  by  the  executors  with  the  produc- 
tive real  estate  and  sold  when  practicable:  keld^  the 
power  of  sale,  as  to  all,  remained  in  the  executors  and 
there  was  in  the  will  no  evidence  of  an  intention  that 
their  judgment  as  to  the  time  of  sale  should  be  controlled, 
except  by  the  direction  which  the  testator  gave.  Penn- 
sylvania^. V.  Leggate.  522. 

POWER  OP  ATTORNE7.  An  assignment  to 
A.  of  a  judgment  '*to  collea  and  account  to  B.  there- 
for after  deducting  his  fees,  expenses  and  the  fees  and 
expenses"  of  B.,  is  merely  a  power  of  attorney  to  collect, 
with  a  pledge  of  the  judgment  as  security  for  fees  and 
expenses.    Vanderpool  v,  Vanderpool,  157. 

Such  a  power  may  be  revoked  at  any  time,  subject  to 
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the  equity  of  the  attorney  to  be  reimbuned  his  fees  and 
expenses,  and  the  burden  is  upon  such  attorney  to  show 
that  he  incurred  fees  and  expenses  in  good  faith.    Id. 

A  power  of  attorney,  to  mortgage  without  more,  does 
not  include  a  power  to  sell.  Cam[<beU  v,  Foster  Home 
Association,  293. 

A  power  of  attorney  to  mortgage  establishes  simply  the 
relition  of  principal  and  agent  between  the  parties  to  it 
Id.  * 

The  authority  of  a  power  of  attorney  is  never  extended 
beyond  that  which  is  given  in  its  terms,  or  which  is 
necessary  and  proper  for  cartjring  the  authority  so  given 
into  full  effect     Id. 

A  letter  of  attorney  authorizing  an  agent  to  sell  prop- 
erty "for  such  sum  or  price  and  on  such  terms  as  to  him 
shall  seem  meet,"  and  to  receive  all  sums  of  money  due 
on  account  of  the  sale  and  <to  compound  and  agree  on 
the  same,"  does  not  authorize  the  attorney  to  take  pay- 
ment in  bonds.  '*Terms,"  in  such  connection,  means  the 
time  and  amounts  of  payment,  and  if  any  payments  are 
deferred  it  may  embrace  stipulations  as  to  how  such  pay- 
ments are  to  be  secured.  ''Price,"  in  the  same  connec- 
tion, does  not  differ  in  its  meaning  from  *'sums."  Paul 
V.  Grimm,  451. 

PRACTICB.  Service  upon  the  Sute  agent  of  a 
foreign  insurance  company  anywhere  within  the  State  is 
good  service  upon  the  company  ;  this  applies  to  an  at- 
tachment execution.  Kennedy  v.  Agricultural  Insur- 
ance Company,  ,457. 

A  return  of  service  upnn  a  corporation  by  giving  '*a 
true  and  attested  copy  of  the  within  writ  to  D.,  genend 
manager  of  said  ccimpany,  and  making  known  to  him  the 
contents  thereof,"  is  defective,  because  it  does  not  set  out 
that  D.  was  the  p  incipal  officer  of  the  corporation,  or  set 
out  facts  that  would  ihow  that  a  service  on  a  manager 
would  be  good.  (C.  P.)  Dale  v,  Blae  Mountain  Mfg, 
Co ,  509. 

The  Court  will  »et  aside  the  sheriff's  return  to  a  sum- 
mons, if  defective     Id. 

The  only  cases  in  Pennsylvania,  except  in  suits  by  the 
Commonwealth,  in  which  a  summons  can  be  served  upon 
a  manager  or  a  director  of  a  corporation,  even  where  the 
property  of  the  corporation  is  wholly  or  in  part  in  the 
county,  are  where  the  president,  treasurer,  secretary  or 
chief  clerk  do  not  reside  or  cannot  be  found  in  the 
county  and  the  sheriff  s  return  must  so  show.     Id. 

Where  no  appearance  is  entered  for  the  defendant  and 
there  is  a  defective  return  of  service,  judgment  against 
him,  for  want  of  an  affidavit  of  defence,  is  void  and  will 
be  stricken  off.     Id. 

Where  parties  to  a  suit  in  another  State  agree  that  tes- 
timony shall  be  taken  here  before  a  notary  public,  and  the 
party  comes  into  this  State,  upon  notification  of  time  and 
place,  to  be  present  at  the  taking  of  the  testimony,  he  is 
exempt  from  service  here  at  the  suit  of  the  other  party ;  as 
between  them  the  agreement  supplies  the  lack  of  legal 
process.     (C.  P.)    Partridge  v,  Powell,  576. 

Parties  attending  on  or  returning  from  a  magistrate's 
Coart  are  exempt  from  the  service  of  summons.  (C.  P.) 
Carstairs  v,  Knapp,  292. 

An  action  for  money  had  and  received,  even  before  the 
Procedure  Act  of  1887,  could  have  been  maintained  for 
mjney  which  the  defendant  ought  to  have  received  and, 
since  the  Act,  the  statutory  assumpsit  may  be  maintained 
to  recover,  from  an  agent,  the  price  of  land,  the  payment 
for  which  he  has,  without  authority,  accepted  in  articles  or 
things  other  than  money.     Paul  v  Grimm,  451. 

When  the  statement  in  assumpsit  sufficiently  sets  out  a 
cause  of  action,  the  defendant  must  controvert  or  deny 
one  or  more  of  the  material  averments,  or  judgment  may 
be  entered  for  want  of  an  affidavit,  or  of  a  sufficient  affi- 
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davit  of  defence.  (C.  P.)  Fourth  Street  National  Btok 
V,  Haines,  353. 

The  amount  of  damages  sustained  through  alleced 
negligence  of  a  defendant  is  in  issue  without  any  defoioe 
being  made  specially  thereto,  except  where  the  negli- 
gence is  admitted  and  the  valoe  of  the  property  oramosit 
of  loss  is   disputed.  Ross  v,  P.  W.  &  B.  R.  R.  Co.,  510. 

The  facts  that  through  delay  on  the  part  of  the  pUutill 
in  the  fulfilment  of  his  part  of  a  contract  the  defendant 
suffered  loss  and  that  phuntiff  promised  to  make  such 
loss  good  cannot  be  given  in  evidence,  in  an  action  on  tlie 
contract,  under  the  plea  of  set-off,  non-assumpsit  or  pay- 
ment, unless  notice  has  been  given,  as  required  by  nk 
of  Court,  of  the  intention  to  introduce  such  facts  as  1 
defence.     Lovegrove  v.  Christman,  327. 

Where  an  affidavit  alleges  that  the  plaintiff  hu  brousbt 
suit  to  recover  commission  on  a  sale  of  merchandiie,  n- 
der  an  agreement  of  the  defendants  that  he  should  have 
a  commission  at  a  certain  rate  on  the  amount  of  thetalei, 
that  the  amount  is  unknown  to  him,  that  the  defendatti 
have  refused  to  inform  him  as  to  said  amount,  and  that 
the  books  containing  the  entry  of  said  amount  were  iatbe 
exclusive  power  and  control  of  defendants,  althooghpait 
of  one  of  the  books  are  in  plaintiff's  haiidwritiiig,  ^ 
Court  will  on  application  permit  the  plaintiff  to  inspect 
the  said  books.    (C  P.)    Boyce  v.  Super,  339. 

If  a  statement  in  an  action  for  damages  for  penooalia- 
juries  allege  a  specific  act  of  negligence  as  the  canse, 
and  issue  be  joined  upon  this  allegation,  the  inquiry 
at  the  trial  should  be  confined  to  this  issue.  Fuhrmeister 
V.  Wilson,  223. 

The  filing  of  k  suggestion  of  the  death  of  a  defendant 
and  the  names  of  hulegal  heirs  does  not  make  the  latter 
parties  or  give  them  any  standing  in  Court,  withont  some 
order  of  substitution  or  a  writ  of  scire  facias  to  bring 
them  in.    City  of  Philadelphia  v,  Jenkins,  276. 

A  special  verdict  must  contain  all  the  facts  uponwhid 
the  judgment  of  the  Court  is  to  rest,  and  the  Cmnt,  ia 
entering  judgment,  is  confined  to  the  facts  embodied  in 
the  verdict  and  may  not  aid  the  same  by  intendinent  or 
by  extrinsic  facts  which  may  appear  in  the  evidence. 
McCormick  v.  Royal  Insurance  Co.,  23. 

Where  a  verdict  is  taken  subject  to  points  reserved,  the 
points  should  appear  upon  the  record  either  by  special 
verdict  or  distinct  reservation,  stating  the  question  of  law 
reserved.  The  failure  to  state  the  points  on  the  record  is 
reversible  error.    Moore  v.  Copley,  563. 

Tt  is  erroneous  practice  and  ground  for  reversal  to  sub- 
mit questions,  as  to  which  there  is  conflicting  testimony,  to 
the  jury,  reserving  the  point  •* whether  there  is  any  evi- 
dence upon  which  the  defendants  are  entitled  to  recover," 
and  subsequently  to  enter  judgment  turn  obstanti  veredu- 
to.    Butts  V.  Armor,  137. 

An  appeal,  with  security,  taken  in  due  time  is  a  super- 
sedeas of  a  decree  under  the  Act  of  June  19, 1871,  P.  U 
1 361,  approving  a  plan  by  which  one  railnMd  may  cross 
the  tracks  of  another,  and,  pending  such  appeal.  Ac 
Supreme  Court  may  enforce  the  supersedeas  by  an  order 
restraining  the  appellee,  whose  plan  has  been  approTcd, 
from  proceeding  with  the  construction  of  the  crow^. 
Citizens  Passenger  Ry.  Co.  v.  East  Harrisburg  Passenger 
Ry.  Co.,  12. 

Proceedings  after  judgment  by  default  agauut  gar- 
nishee in  attachment  execution,  see  Attachment  Exe- 
cimoN.    Longwellv.Oil  City  Electric  Co.,  370. 

No  appeal  lies  from  an  order  of  the  Common  Pleas  ^^ 
instating  an  appeal  from  an  alderman,  which  appeal  had 
on  motion  been  stricken  off;  such  order  is  interlocntoty 
only,  and  simply  determines  that  the  ctse  is  properly  in 
the  Common  Pleas,  Cupples  Wooden  Ware  Co.  r.  Howe, 
374. 
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The  question  of  the  qualification  of  petitioners  for  the 
vacation  of  a  road  should  be  raised  in  the  lower  Court  by 
specific  exception,  and,  unless  that  be  done,  the  Supreme 
Court  cannot  pass  upon  it  when  the  record  comes  up  on 
a  certiorari.    In  re  Vacation  of  Swanson  Street,  306. 

The  requirement  of  the  Act  of  May  8,  1854,  that  peti- 
tions for  vacation  shall  set  forth,  concerning  the  street 
which  it  is  sought  to  vacate,  whether  the  same  has  been 
laid  out  by  public  or  private  owners,  is  met  by  an  allega- 
tion that  the  street  *'is  opened  and  used  as  a  public 
street."     Id. 

In  a  proceeding  under  the  Act  of  June  14,  1836,  for 
the  removal  of  an  assignee,  it  is  improper  for  the  Court  to 
appoint  a  master.  It  is  the  duty  of  the  judge  to  decide 
upon  the  examiner's  finding  of  the  facts  without  the  inter- 
vention of  a  master.  In  re  Assigned  Estate  of  Powel  & 
Co.,  237. 

In  the  revival  of  a  judgment,  the  recital  of  the  names 
of  equitable  plaintiffs  is  mere  surplusage.  Assigned  Es- 
tate of  ErnKt,  158. 

PRACTICR  Orphans'  Court.  When  an  account 
shows  a  balance  due  from  the  estate  to  the  executor,  the 
practice  is  to  merely  audit  and  settle  the  account  and  as- 
certain its  correctness.  Claims  against  the  estate  must 
wait  until  there  is  a  fund  for  distribution.  (O.  C.) 
Snyder's  Estate,  204. 

Where  the  Supreme  Court  has  decided  that  the  surviv- 
or of  the  makers  of  a  double  will  (which  was  not  a  joint 
will,  or  in  the  nature  of  a  contract)  had  power  to  revoke 
her  part  by  a  subsequent  separate  will,  such  decision  does 
not  establish  the  validity  of  the  second  will,  which  was 
then  before  the  Court  as  evidence  of  the  revocation,  but 
the  latter  must  be  proved  in  the  regular  way  and  is  sub- 
ject to  the  same  objections  as  it  would  have  been  if  the 
double  will  had  never  been  executed.  Estate  of  Mary 
Cawley,  254. 

Where  a  will  has  disappeared  befere  probate  and  is 
alleged  to  have  been  concealed  or  destroyed  by  persons 
other  than  the  testator,  an  issue  whether  or  not  it  had 
been  revoked  is  of  right,  unless  the  evidence  of  the  fact 
be  so  doubtful  and  unsatisfactory  that  a  verdict  in  favor  of 
the  will  would  not  be  permitted  to  stand.  Estate  of  Lot 
Gardner,  417. 

PRACTICE.  Sapreme  Court  The  appellate 
Court  will  not  interfere  where  rules  for  judgment  for 
waut  of  sufficient  affidavit  of  defence  have  been  dis- 
charged by  the  lower  Courts  in  doubtful  and  uncertain 
cases,  but  only  in  such  as  are  very  clear  and  free  from 
doubt.     Ensign  &  Cash  v.  Kindred,  236. 

Admissions  of  counsel  are  no  part  of  the  record  and 
cannot  be  considered  by  the  Supreme  Court  In  re  Va- 
cation of  Swanson  Street,  306. 

One  who  has  withdrawn  all  exceptions  filed  in  the 
lower  Court  has  no  standing  to  be  heard  in  the  Supreme 
Court.     Id. 

Neither  testimony  nor  the  opinion  of  the  Court  can  be 
considered  upon  certiorari  to  the  Quarter  Sessions,  as 
they  form  no  part  of  the  record.  In  re  License  to 
Branch,  310. 

The  finding  of  a  master  on  questions  of  fact,  approved 
by  the  Court  below,  will  not  be  set  aside  in  the  Supreme 
0>urt  except  for  clear  error.  Mere  conflict  of  testimony 
18  not  sufficient.     Brotherton  v,  Reynolds,  330. 

Where  there  is  no  disagreement  between  the  Court  and 
the  master  as  to  the  facts  established  but  only  as  to  their 
legal  effect,  the  Court  is  quite  as  competent  as  the  master 
to  pass  upon  such  effect,  and  there  is  no  presumption  in 
favor  of  the  master's  finding.  Dubois  Cemeteiy  Co.  v. 
Griffin,  537. 

The  Supreme  Court  does  not  interfere  with  the  inter- 
pretation by  the  lower  Courts  of  their  own  rules-,  except 
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in  cases  of  plain  mistake  which  has  inflicted  substantial 
injury  on  the  party  complaining.  Johnson  v.  Phila.  & 
Reading  R.  R.  Co.,  375. 

Method  of  considering  and  assigning  cases  upon  ap- 
peal stated,  per  Williams,  J.  Schwartz  v.  Keystone  Oil 
Co.,  387. 

The  terre  tenants  of  mortgaged  premises  are  proper 
parties  to  an  appeal  from  a  decree  refusing  to  set  aside  a 
lev.  fac.     Packer  v.  Owens,  423. 

PRINCIPAL  AND  ACCENT.  One  who  pro- 
poses to  borrow  money  on  land  impliedly  warrants  that 
he  has  a  marketable  title  thereto  and,  in  the  absence  of  in- 
structions to  the  contrary,  his  employment  of  a  broker  to 
obtain  a  loan  is  sufficient  authority  to  the  latter  to  make 
representations  and  negotiations  on  that  basis  and  such 
authority  is  not  negatived  by  leaving  unanswered  ques- 
tions put  by  the  broker  upon  a  blank  for  the  purpose  of 
obtaining  information. .  Middleton  v.  Thompson,  i. 

The  mere  mention  of  the  name  of  counsel  in  an  accept- 
ance of  a  loan,  the  application  for  which  is  made  upon  a 
blank,  which  states  that  full  brief  of  title  and  searches, 
with  opinion  of  counsel  will  be  required,  by  an  agent  em- 
ployed to  obtain  a  loan,  will  not  prevent  the  contract  from 
being  a  binding  one  upon  the  principal,  as  whether  the 
agent  had  authority  to  submit  the  question  of  title  to  the 
particular  counsel  will  depend  upon  the  character  of  the 
objections  raised  by  him.    Id. 

See  Attorney  at  Law.  Wbitesell  &  Sons  v.  Peck, 
540  

PRINCIPAL  AND  SURBTT.  After  the  assign- 
ment of  an  estate  for  years,  as  between  the  assignor  and 
assignee  the  latter  is  the  principal  debtor  upon  the  coven- 
ants of  the  lease.     (O.  C.)     Heckman  Estate,  199. 

PRTTILBGE.  Of  party  to  action  from  service  of 
procefs.  See  Exemption.  (C.  P.)  Partridge  v.  Powell, 
576. 

PROBATE.  Effect  of.  See  Will.  Craft's  Es- 
tate, 413. 

PROBOBSORT  NOTB.  The  holder  of  a  nego- 
tiable note,  bona  fide  for  value  without  notice,  can  recover 
notwithstanding  he  took  under  circumstances  which 
ought  to  excite  suspicion  of  a  prudent  man.  Second 
Nat.  Bank  of  Clarion  v,  Morgan,  484. 

To  constitute  a  defence  against  the  holder  of  a  note  for 
value  it  mu^  be  shown  that  the  note  was  taken  mala 
fide  and  the  burden  of  proving  bad  faith  rests  on  the  de* 
fendant.     Id. 

In  an  action  by  a  National  bank  upon  a  promissory 
note,  usury  cannot  be  set  up  as  a  defence  by  the  maker  of 
l^e  note  or  by  his  surety.     Id. 

PUBLIC  POLIC7.  A  contract  to  be  void  as 
against  public  policy  must  be  inconsistent  with  sound 
policy  and  good  morals  as  to  the  consideration  or  thing 
to  be  done.     Enders  v,  Enders,  118. 

While  a  contract  by  a  parent  by  which  she  bargains 
away  the  control  of  her  child  to  a  stranger,  and  so  at- 
tempts to  relieve  herself  of  all  parental  responsibility,  is 
void  as  against  public  policy,  yet  a  contract  of  the  nature 
of  a  family  compact  by  which  a  mother  in  needy  circum- 
stances agrees  that  her  child  may  be  brought  up  l^  and 
live  with  his  grandfather,  who  is  of  good  characttr  and 
ample  estate  and  who  further  agrees  that  the  mother  shall 
visit  her  child  when  she  desires  and  have  him  at  her 
house  when  convenient,  is  not  aeainst  public  policy,  and 
the  mother  may  recover  the  stipulated  consideration  upon 
which  she  surrendered  the  possession  of  her  child.    Id. 

An  agreement  by  an  employee  of  a  railroad  company 
to  have  a  portion  of  his  wages  applied  for  the  purpose  of 
securing  benefits  in  a  relief  association  and  that,  m  con- 
sideration of  contributions  by  the  railroad  company  to 
the  fund  of  the  association,  acceptance  of  benefite  from 
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PUBLIC  VGLLCY-^ConHmud, 
the  said  limd  shall  operate  as  a  release  of  all  claimi 
against  the  company,  does  not  violate  public  policy. 
Snch  agreement  is  to  be  distinguishable  from  those  which 
exempt  a  carrier  from  liability  for  negligence,  in  that  the 
employee  retains  whatever  right  of  action  he  may  have, 
until  after  knowledge  of  all  facts  and  an  opportunity  to 
make  a  choice  between  the  sure  benefits  of  the  associa- 
tion and  the  chance  of  litigation.  Johnson  v,  Phila.  & 
Reading  R.  R.  Co.,  375. 

Public  policy  will  not  permit  a  common  carrier  to  re- 
quire the  shipper  to  insure  for  the  benefit  of  the  carrier. 
See  CoMifON  Carrier.  Willcock  9.  Penna.  R.  R. 
Co.,  545. 

QUBSTIONOFLAWANDFACT.  AVhen  there 
is  no  doubt  as  to  the  language  of  an  instrument  in  writ 
ing,  or  as  to  the  circumstances  under  which  it  is  exe- 
cuted, its  interpretation  is  for  the  Court  and  not  for  the 
jury.    Toxer  v.  Jackson,  264. 

Where  a  release  is  set  up  in  the  course  of  a  trial  and, 
while  the  physical  fact  of  its  execution  is  admitted,  the  re 
leasor  gives  evidence  that  his  mental  condition  at  the  time 
was  such  that  he  was  unable  to  know  what  he  was  doing, 
the  Question  of  the  existence  of  a  release,  t.  ^.,  the  assent 
of  th^  releasor's  mind  thereto,  is  for  the  jury  under  all 
the  evidence.    Gibson  v,  W.  N.  Y.  &  P.  R.  R.  Com- 

P«jy.  381. 

When  the  use  of  steam  engines  for  threshing,  etc.,  be< 
comes  so  genenJ  that  their  transportation  amounts  to  an 
ordinary  use  of  the  roads,  it  may  be  necessary  in  law  to 
strengthen  the  bridges  so  as  to  withstand  the  increased 
strain.  The  generality  of  such  use  would  ordinarily  be 
a  question  for  the  jury.  Coulter  v.  Township  of  Pine,  399. 

When  a  passenger  leaves  a  train  by  direction  of  the 
company's  servants  or  is  placed  in  peril  through  their  neg- 
lect or  is  in  the  act  of  alighting  and  cannot  retrace  lus 
steps,  the  question  of  negligence  is  to  be  determined  by 
the  jury,  although  his  attempt  be  made  to  alight  while  the 
train  is  in  motion.    Victor  v,  P.  R.  R.'Co.,  473. 

Whether  property,  assessed  for  municipal  improvements, 
iff  urban  or  runl,  u  generally  for  the  jury.  McKeesport 
V.  Soles,  570. 

RAILROADS.  When  the  charter  of  a  railroad 
company  limits  its  power  to  take  land  for  right  of  way  to 
a  stnp  four  rods  in  width,  "except  in  the  neighborhood  of 
deep  cuttings  or  high  embankments  or  places  selected  for 
sidings,  turnouts,  depots,  engine  or  water  stations,"  no 
greater  width  Uian  four  rods  can  be  taken,  unless  it 
affirmatively  appear  that  one  or  more  of  the  exceptional 
circumstances  specified  in  the  charter  exist.  Robinson  v, 
Penna.  R.  R.  Co.,  61. 

The  mere  fact  that  an  engineer,  who  located  the  line  of  a 
railway  testifies  that  there  was  a  cut  thirteen  feet  on  a  fiurm 
through  which  the  right  of  way  was  surveyed,  does  not 
justify  the  taking  of  an  additional  width  for  the  whole 
length  of  the  line.  The  burden  of  proof  is  upon  the  rail- 
road company  both  as  to  the  extent  and  location  of  such 
cuts  or  embsinkments,  and  if  extra  width  is  claimed  for 
stations,  sidings,  etc.,  the  necessity  for  the  same  and  their 
location  must  he  positive^  shown.    Id. 

While  the  discretioiKs  to  the  location  of  stations, 
sidings,  etc.,  belongs  to  the  company,  it  must  be  exer- 
cised in  good  faith  and  the  necessity,  extent  and  location 
of  the  extra  appropriation  for  such  purposes  must  be 
definitely  shown.    Id. 

Where  evidence  shows  that  a  right  of  way  147  feet  in 
width  was  taken  by  a  railroad  company  and  the  same  was 
located  by  a  central  line,  a  verdict  for  a  plaintiff  in  eject- 
ment **for  the  land  named  in  the  writ  (being  the  said  147 
feet  in  width  for  a  distance  of  almost  a  mile)  in  excess  of 
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sixty-six  feet'*  is  not  void  for  uncertainty;  the  practical 
effect  of  this  finding  is  that  the  appropriation  by  the  ndl- 
road  company  was  properly  exercised  as  to  thiityttree 
feet  on  each  side  of  such  line,  and  the  verdict  will  be 
so  amended.    Id. 

Both  a  diagonal  and  a  transverse  crossing  are  ex- 
pressly allowed  by  the  i8th  section  of  the  Act  of  1889, 
and  there  is  nothinc  therein  contained  which  prohibitt 
such  a  reasonable  elongation  of  the  connecting  tiack  ti  k 
essential  to  reach  the  opposite  point  of  the  crossing.  Citi- 
zens* P.  R.  R.  Company  v.  East  Harrisburg  P.  R.  R. 
Co.,  440. 

RAILROAD  RELIEF  ASSOCIATION.  Ai 
agreement  by  an  employee  of  a  railroad  company  to  htn 
a  portion  of  his  wages  applied  for  the  purpose  of  leei- 
ing  benefits  in  a  relief  association  and  that,  in  consider- 
ation of  contributions  by  the  railroad  company  to  the fissd 
of  the  association,  acceptance  of  benefits  from  the  said 
fund  shall  operate  as  a  release  of  all  claims  againt  tbe 
company,  does  not  violate  public  policy.  Snch  a^m- 
ment  is  distinguishable  from  those  which  ezenpt  1 
carrier  from  liability  for  negligence,  in  that  the  empkfee 
retains  whatever  right  of  action  he  may  have,  outfl  after 
knowledge  of  all  facts  and  an  opportunity  to  laakt  a 
choice  between  the  sure  benefits  of  the  assodttioo  asd 
the  chance  of  litigation.  Johnson  r.  Phila.  &  Readiig 
R.  R.  Co.,  375. 

RATIFICATION.  In  an  action  in  trespaa  to  (^ 
cover  damages  for  personal  injuries  received,  the  defesce 
was  a  release,  for  a  valuable  consideration,  execated  bjr 
plaintiff  the  day  after  receiving  the  injuries,  and  shortly 
after  undergoing  an  operation  during  which  he  was  an* 
sesthetized.  The  plaintiff  alleged  that  he  had  no  reoJ- 
lection  of  executing  the  release,  but  omitted  to  return  the 
consideration  of  it,  after  having  returned  to  hit  proper 
condition  and  after  having  knowledge  that  it  was  cUimed 
by  the  defendant  that  a  settlement  luid  been  made:  kdd^ 
this  was  a  ratification  of  the  execution  of  the  release,  and 
the  plaintiff  could  not  recover.  (Sterrett,  C  J.,  dis- 
sented.)   Gibson  v.  W.  N.  Y.  &.  P.  R.  R.  Co.,  381. 

Where  an  attorney  has,  without  authority,  accepted  se- 
curities in  payment  of  a  judgment  and  entered  sati»fiie- 
tion  thereof,  the  client  must  make  his  election,  to  repodi* 
ate  or  ratify  the  act,  promptly  upon  acquiring  knowledge 
of  the  fact,  and  inaction  after  such  knowledge,  or  an  at- 
tempt to  realize  upon  the  securities  taken,  w2l  amount  to 
a  ratification  of  the  attorney's  act  Whitesell  &  Sons  r. 
Peck,  540. 

RBCORD.  In  an  action  based  upon  a  foreign  jnd;- 
ment,  where  it  appears  firom  a  copy  of  the  record,  annexed 
to  the  plaintiff's  claim,  that  the  certificate  of  the  deik  of 
the  Court  giving  the  judgment  was  made,  not  by  the 
clerk  but  by  his  deputy,  the  record  is  insufficient  as  a 
basis  of  an  action.     Ensign  &  Cash  v.  Kindred,  236. 

In  an  action  in  ejectment,  where  a  paper,  duly  proved 
as  a  will,  has  been  given  in  evidence,  the  record  of  the 
Orphans'  Court  in  proceedings  to  set  aside  the  will,  the 
probate  and  the  record  of  the  Conunon  Pleas  wherein  an 
issue  divisavit  vel  mm  was  tried,  firom  which  it  z^foa 
there  was  no  certificate  to  the  Common  Pleas  or  aio^  re- 
turn made  to  the  Orphans'  Court  or  any  final  decree 
vacating  the  probate  or  sustaining  the  •ppc>^  ^^d"*^  ^ 
register,  are  not  admissible  in  evidence.  Tozerr.Jack* 
son,  264. 

A  paper  having  been  admitted  to  nobate  as  a  certified 
and  true  copy  of  a  will,  claimed  to  have  been  proved  ii 
France,  and  having  been  recorded  and  letters  isned 
upon  it,  parties  interested  cannot,  after  an  interval  of  fi^ 
teen  years,  invoke  aid  of  the  Act  of  June  17, 1839,  P.  L. 
678,  and  have  the  record  corrected  by  a  true  copy  of  the 
ori^nal  will.    Coleman's  Estate,  273. 
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Admissions  of  'counsel  are  no  part  of  the  record  and 
cannot  be  considered  by  the  Supreme  Court.  In  re 
Vacation  of  Swanson  Street,  306. 

Neither  testimony  nor  the  opinion  of  the  Court  can  be, 
considered  upon  a  certiorari  to  the  Quarter  Sessions,  as 
they  form  no  part  of  the  record.  In  re  License  to 
Branch,  310.  

RBFUNDING  BOND.  A  payment  in  conformity 
with  an  absolute  decree  of  the  Orphans'  Court,  making  an 
award,  protects  the  executor  and  also  the  distributee,  al- 
though no  reftmding  bond  be  given  by  the  latter.  Fergu- 
son V,  Yard,  429. 

An  allegation  of  want  of  actual  notice  of  the  settle- 
ment of  an  account  or  of  a  decree  of  distribution  in  the 
Orphans'  Court  is  unavailing,  where  it  appears  that  notice 
has  been  given  by  publication,  as  required  by  the  Act  of 
Assembly,  and  a  decree  founded  upon  such  notice  is  not 
ex  parte  or  made  null  by  the  omission  to  exact  a  refund- 
ing bond  from  the  distributees.     Id. 

RBaiSTBR  OF  WILLS.  The  right  of  the 
Court  to  compel,  by  mandamus,  the  register  of  wills  to 
perform  a  ministoial  or  clerical  act,  necessary  to  the 
proper  adjudication  of  a  question  to  be  tried  in  Court,  is 
undoubted.    Commonwedth  v.  Thomas,  255. 

Mandamus  will  not  lie  where  full  and  ample  remedy 
may  be  had  either  by  appeal,  writ  of  error  or  otherwise 
reviewing  the  judgment,  decree  or  order  of  the  subor- 
dinate Court.     Id. 

The  Judges  of  the  Common  Pleas  have  supervisory 
power  over  certain  work  of  the  register  of  wills,  by  vir- 
tue of  the  Act  of  June  17,  1839,  P.  L.  678,  but  such  su- 
perviskm  does  not  extend  to  his  judicial  acts  from  which 
an  appeal  lies  to  the  Orphans'  Court  In  his  judicial 
sicts  is  included  the  admission  of  a  will  to  probate. 
Coleman's  Appeal,  273. 

RBOI8TR7.  A  vendee  of  the  sheriff,  under  a  lev. 
fa.  sur  municipal  lien  for  taxes,  will  take  no  title,  if  the 
deed  to  the  actual  owners,  at  the  time  the  taxes  were  as 
■essed,  had  been  left  at  the  surveyor's  office  for  registra 
tion  under  the  provisions  of  the  Act  of  March  29,  1867, 
although  the  registration  was  inaccurately  performed,  un- 
less the  actual  owners  have  been  served  with  the  sci.  fa. 
sur  claim  as  in  the  case  of  a  suit  by  summons.  Fryer  v. 
Magill,  221. 

RBLBASB.  Where  a  mortgagee,  with  a  knowledge 
of  the  faa  that  a  portion  of  the  mortgaged  premises  has 
been  bought  and  paid  for  by  a  third  penon,  subsequently 
releases  from  the  lien  of  the  mortgage  Uie  remaining 
part,  which  was  of  sufficient  value  to  have  satisfied  the 
debt,  such  release  will  operate  as  a  discharge  of  the  lien 
of  the  mortgage  against  the  land  boug^  by  the  third 
person.     Turner  v,  Sharpneck,  366. 

Effect  of  stipulation  for  a  release  in  application  for 
membership  in  a  railway  relief  association,  see  Pubuc 
Policy.      Johnson  v,  Phila.  &  Reading  R.  R.  Co.,  375. 

Where  a  release  is  set  up  in  the  course  of  a  trial  and, 
while  the  physical  fact  of  its  execution  is  admitted,  the 
releasor  gives  evidence  that  his  mental  condition  at  the 
time  was  such  that  he  was  uoable  to  know  what  he  was 
doing,  the  question  of  the  existence  of  a  release,  t.  ^., 
the  assent  of  the  releasor's  mind  thereto .  is  for  the  jury 
under  all  the  evidence.  Gibson  v,  W.  N.  Y.  &  P.  R.  R. 
Co.,  381. 

RBLIGIOUS  ORDBR.  Members  of,  not  dis 
qualified  as  public  school  teachers  or  debarred  from 
wearing  the  religious  dress  while  teaching.  See  School 
Law.  HjTSong  v.  School  District  of  Gallitxin  Borough, 
278. 

RB8  ADJUDICATA.  The  confirmation  of  a  first 
account  of  an  executor  and  his  discharge  by  the  Or- 
phans' Court  are  no  ground  for  a  plea  to  the  jurisdiction 
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of  the  Common  Pleas  upon  a  bill  in  equity,  filed  by  the 
administrator  d.  b.  n.  c.  t  a.  of  testator,  to  stt  aside  a 
power  of  attorney  given  by  the  testator  to  the  executor 
and  to  compel  said  executor  to  account  for  money,  al- 
leged to  have  been  fraudulently  appropriated  to  his  own  use 
while  acting  as  attorney  in  fact  for  the  decedent  during 
his  lifetime.    Fidelity  Trust  Co.  v.  Gazzam,  64. 

A  testator  left  the  bulk  of  his  estate  to  his  four  children 
and  a  legacy,  coupled  with  a  condition,  to  an  infant 
grandchild.  The  executors  stated  an  account ;  the  four 
children  asked  its  reference  to  an  auditor,  who,  on  being 
appointed,  not  only  passed  upon  Ae  account,  but  hem 
that  the  legacy  to  the  grandchild  had  been  forfeited.  The 
grandchilcLwas  not  represented  and  had  no  notice  of  the 
proceedings.  The  report  was  confirmed  without  objec- 
tion :  AeU,  the  grandchild  was  in  no  way  concluded  by 
the  confirmation.    White's  Estate,  105. 

When  an  assignee  is  dischai^ed  or  removed  and  there 
is  no  decree  that  he  shall  pay  over,  it  must  be  conclu- 
sively taken  in  any  collateral  proceedings  that  the  Court 
which  discharged  or  removed  him  found  no  fiinds  in  his 
hands.     Hirst  v.  Freeman,  235. 

Where  the  Supreme  Court  has  decided  that  the  sur- 
vivor of  the  makers  of  a  double  will  (which  was  not  a 
joint  will  nor  in  the  nature  of  a  contract)  had  power  to 
revoke  her  part  by  a  subsequent  separate  will,  such  de- 
cision does  not  establish  the  validity  of  the  second  will, 
which  was  then  before  the  Court  as  evidence  of  the  re-' 
vocation,  but  the  latter  must  be  probated  in  the  regular 
way  and  is  subject  to  the  same  objections  as  it  would 
have  been  if  the  double  will  had  never  been  executed. 
Estate  of  Mary  Cawley,  254. 

Where  a  decree  has  fixed  the  widow's  right  to  her  ex- 
emption in  cash,  such  decree  cannot  be  attacked  collater- 
ally in  a  subsequent  proceeding.  (O.  C. )  Carr's  Es- 
tate, 448. 

Action  against  the  husband  alone  for  necessaries  is 
generally  conclusive  against  the  liability  of  the  wife,  as 
an  admission  of  record  that  the  goods  were  not  sold  on 
her  credit,  but  where  action  is  brought  and  judgment 
recovered  against  both,  whidi  on  certiorari  is  affirmed  as 
to  the  husband  and  reversed  as  to  the  wife,  there  being  no 
judgment  in  her  favor  on  the  merits  of  the  case,  the 
judgment  against  the  husband  is  not  a  bar  to  a  subse- 

auent  action  to  recover  for  the  same  necessaries  against 
le  wife  alone.     Roll  v.  Davison,  562. 

RBSCI8SION.  Of  Contract.  See  Bailment. 
Seanor  v,  McLaughlin.  455. 

RBSTRAINT  OF  TRADB.  An  agreement  by  a 
physician,  for  a  valid  cocsideration,  to  abstain  from  prac- 
ticing within  a  limit  of  eight  miles  for  the  space  of  ten 
years  is  not  invalid  as  in  restraint  of  trade.  Wilkinson 
V.  Colley,  177. 

RBVZBW.  A  petitioner  is  not  entitled  to  a  review 
of  an  account  confirmed  by  the  Orphans'  Court,  as  a  mat- 
ter of  right,  unless  error  of  law  appear  on  the  face  of  the 
record  or  new  matter  arise  after  the  decree,  but  a  review 
may  be  granted,  as  a  matter  of  grace,  for  new  proof,  dis- 
covered after  the  decree,  unless  distribution  under  the 
decree  has  been  made.  The  after  discovered  proof  must 
be  of  such  a  nature  that  it  could  not  possibly  have  been 
used  at  the  time  the  decree  was  made.  Kennedy's  Es- 
tate,  S44.. 

RBVTVAL  OF  JUDOMBNT.  See  Judgment. 
Assigned  Estate  of  Ernst,  158. 

RBVOCATION.  Where  the  Supreme  Court  has 
decided  that  the  survivor  of  the  makers  of  a  double  will 
(which  was  not  a  joint  will  nor  in  the  nature  of  a  con- 
tract) had  power  to  revoke  her  part  by  a  subsequent  will, 
such  decision  does  not  establish  the  vididity  of  the  second 
will,  which  was  then  before  the  Court  as  evidence  of.  the 
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revocation,  but  the  litter  must  be  probated  in  the  regular 
way  and  is  subject  to  the  same  objections  as  it  would 
have  been  if  the  double  will  had  never  been  executed. 
Estate  of  Mary  Cawley,  254. 

See  Will.  Craft's  EsUte,  413,  and  EsUte  of  Lot 
Gardner,  417. 

ROAD  LAW.  Where  a  street  has  been  placed  up- 
on the  city's  plan  and  passes  through  property  of  a  land 
owner,  who,  subsequently,  conveys  the  land  on  both 
8ides,refeiTing  to  it  as  a  boundary,  such  conveyance  con- 
stitutes a  contract  that  the  said  street  shall  be  kept  open 
subject  to  the  right  of  way  of  the  grantees  and  hence 
when  the  land  covered  by  the  street  is  actually  taken  by 
the  city,  for  the  purpose  of  the  street,  the  owner  can  re- 
cover as  damages  only  the  value  of  the  land  as  affected 
by  the  right  of  way  of  the  grantees  and  the  question  of 
such  value  is  for  the  jury.  Gamble  v.  City  of  Philadel- 
phia, 4. 

Where  land  is  taken  for  a  road  by  a  city,  which  has 
notice  of  the  appointment  of  the  viewers,  their  report 
and  the  plaintiffs  appeal,  and  pleads  without  objection  to 
the  i«sue  framed  on  the  appeal,  the  city  cannot  raise  the 
question  of  jurisdiction  by  a  point  presented  upon  the 
trial.     Larkin  v.  Ctty  of  Scranton,  42. 

The  Acts  of  June  13,  1874,  and  May  26,  1894,  are 
both  affirmative  Acts.  Under  the  former  an  appeal  is 
given  from  "the  ascertainment  of  the  damages''  or  '*the 
filing  a  report  thereof  in  Court"  Such  appeal  must  be 
taken  within  thirty  days  and  not  afterwards.  The  Act 
of  1891  gives  no  appeal  from  the  award,  but  from  the 
decree  of  confirmation  by  the  Court  of  Quarter  Sessions. 
The  two  Acts  work  in  entire  harmony.  In  re  Vernon 
Park,  49. 

Proceedings  to  open  are  necessary  before  a  plotted 
street  becomes  an  actual  highway ;  the  mere  plotting 
vests  in  the  public  no  present  right  of  user.  Common- 
wealth V,  KUne,  90. 

The  report  of  the  commissioners,  under  the  Act  of 
Assembly  of  April  3,  1867,  is  notice  of  an  intention  to 
appropriate  land  covered  by  the  plotted  streets  for  use  as 
highways,  whenever  that  shall  become  necessary,  but  it 
does  not  presently  disturb  the  owner's  possession  or  con- 
fer a  right  of  user  on  the  public.     Id. 

Under  the  Act  of  May  8, 1854,  P.  L.  645,  providing 
that  the  Court  of  Quarter  Sessions  shall  have  authority 
to  vacate  any  private  or  public  highway,  whether  laid  out 
by  public  or  private  owners,  whenever,  by  reason  of  form- 
ing town  plots  or  otherwise,  they  shall  have  become  use- 
less to  the  public  and  those  having  lands  bounding  there- 
on, the  Court  may  vacate  the  whole  or  any  part  of  such 
public  or  private  road.  In  re  Vacation  of  Swanson 
Street,  306. 

The  question  of  the  qualification  of  petitioners  for  the 
vacation  of  a  road  should  be  raised  in  the  lower  Court  by 
specific  exception  and,  unless  that  be  done,  the  Supreme 
Court  cannot  pass  upon  it  when  the  record  comes  up  on 
a  certiorari.     Id. 

The  requirement  of  the  Act  of  May  8,  1854,  that  pe- 
titions for  vacation  shall  set  forth,  concerning  the  street 
which  it  is  sought  to  vacate,  whether  the  same  has  been 
laid  out  by  public  or  private  owners  is  met  by  an  allega- 
tion that  the  street  '*is  opened  and  used  as  a  public 
street."    Id. 

RULBS  OF  COURT.  The  Supreme  Court  does 
not  interfere  with  the  interpretation  by  the  lower  Courts 
of  their  own  rules,  except  in  cases  of  plain  mistake 
which  has  inflicted  substantial  injury  on  the  patty  com- 
plaining.   Johnson  v.  Phila.  &  Reading  R.  R.  Co.,  375. 

SALARIES.  The  Act  of  1872  providing  for  com- 
pensation of  certain  county  officers  of  Allegheny  County 
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by  salaries  and  fees  is  supplied  by  the  general  Act  of 
March  31,  1876,  and  its  supplement  of  June  13, 1883, 
providing  for  the  compensation  of  the  same  officen  ii 
counties,  within  whose  description  Allegheny  Countj  ^ 
by  salaries  alone,  the  manifest  intent  of  the  latter  ksisk- 
tion  being  to  abolish  compensation  by  fees  and  not  moclf 
to  fix  the  amount  of  salaries  to  be  paid  by  certain  offioen. 
McCleary  v.  County  of  Allegheny,  193. 

SALE.  A  voluntary  statement  by  an  auGtioneer  ata 
Orphans'  Court  sale  that  a  ground  rent  upon  the  propeitj 
being  sold  is  redeemable  may  be  regarded  as  a  cooditk* 
of  sale.     (O.  C.)     Howe's  Estate,  16. 

Power  of  agent  to  make  sale,  see  Agent.  Paolf. 
Grimm,  451. 

SCHOOL  LAW.  The  discretion  of  a  board  of 
school  directors  in  selecting  teachers  is  absdute,  widui 
the  bounds  of  law,  and  when  it  appears  that  the  botrd 
has  appointed  a  teacher  of  good  moral  character,  who  has 
presented  a  certificate  of  qualification  as  to  schobnfaip 
and  aptness  to  teach,  there  is  an  end  of  jadidal  iaqiiiy 
into  the  action  of  the  board  in  making  the  appoiohnat 
Hysong  v.  School  District  of  Gallitzin  Borough,  27& 

A  member  of  a  religious  order  is  not,  by  the  Cut  of 
such  membership,  disqualified  to  hold  the  postkmol 
teacher  in  the  public  schools.     Id. 

The  fact  that  the  member  of  a  religious  order,  who  his 
earned  a  salary,  as  a  public  school  teacher,  paji  the 
amount  into  the  treasury  of  the  order  to  which  she  b^ 
longs,  in  obedience  to  a  requirement  of  the  order,  does 
not  render  the  payment  of  the  salary  a  diversion  of  school 
funds  to  sectarian  purposes :  when  the  salary  is  earned 
the  recipient  has  a  right  to  do  what  she  pleases  wi&  it 
Id. 

The  use  by  a  teacher,  while  engaged  in  her  work  as 
such,  of  the  religious  garb  or  habit  to  which  she  bdonjs 
is  not  unlawful  and  is  not  sectarian  teaching,  ahbongh 
the  use  of  the  dress  imparts  to  the  pupils  knowledge 
of  the  church  to  which  the  wearer  belongs.  Willums, 
J.,  dissented.   Id. 

A  teacher's  certificate  is  not  illegal  because  made  out 
in  the  religious  name  of  the  holder  and  not  in  the  secu- 
lar name.    Id. 

Illegal  taxation  by  school  district,  how  remedied,  see 
Equity.  Arthur  v.  School  District  of  Polk  Borcogh, 
289. 

Inmates  of  an  institution^  chartered  for  the  care  and 
education  of  poor  children,  do  not  by  their  residence  in 
the  said  institution  acquire  such  a  residence  in  the  dis- 
trict, within  whose  bounds  it  is  situated,  as  will  entitle  then 
to  be  educated  without  charge  in  the  common  schools  of 
the  district.    Commonwealth  v,  Balmer,  336. 

This  rule  applies  to  a  home  for  soldiers'  children,  hat- 
ing a  charter  in  which  no  provision  is  made  for  the  educa- 
tion of  the  inmates  but  which  has  received  State  appro- 
priations for  the  said  purpose.    Id. 

The  Act  of  April  18,  1893,  P*  L.  236,  does  not  entitle 
a  child,  resident  in  a  soldiers'  home,  to  free  admission  to 
the  schools  of  the  district  containing  the  home.  The  Act 
was  intended  to  insure  school  privileges  to  the  children 
of  soldiers  who  were  obliged  to  seek  employment  and 
bonnes  outside  tbe  district  of  their  parents'  residence,  btt 
it  does  not  include  the  children  of  any  class  for  whose 
education  in  the  charitable  institution  of  which  they  aie 
iiunates,  the  State  has  made  adequate  provision.    Id. 

SET  OFF.  Where  money  of  a  county  is  deposited 
by  its  treasurer  in  his  own  account  in  bank,  but  is  knows 
by  the  banker  to  be  county  funds,  and  the  banker  has  be- 
come possessed  of  county  warrants,  his  claim  unon  said 
warrants  is  subject  to  be  set-off  by  tbe  amount  of  the  d^ 
posit  of  county  funds  in  his  hands,  and  the  warranu  will 
be  regarded  as  paid  if  the  money  on  deposit  exceed  the 
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amouot  of  ihe  warrants ;  this  rale  will  apply  as  against 
the  banker's  assignee  for  benefit  of  creditors.  County  of 
Crawford  v.  Merchants  National  Bank,  133. 

The  fact  that  the  treasurer  was  accustomed  to  give, 
from  time  to  time,  at  convenient  intervals,  his  check  for 
the  amount  of  warrants  held  by  the  banker  does  not  alter 
the  rule  and  prevent  the  deposit  of  money  from  constitut- 
ing payment,  in  the  case  of  a  failure  by  the  banker  at  a 
time  when  the  money  on  deposit  exceeds  the  amount  of 
the  warrant  and  no  check  has  been  given  for  said 
amount  Stbrrbtt,  P.  J.,  and  Mitchkll,  J.,  dissented. 
Id.  • 

Municipal  claims  for  improvements  made  under  the 
unconstitutional  Act  of  Tune  14, 1887,  P.  L.  386,  if  witldn 
the  curative  Act  of  1891,  may  be  set-off  against  a  pur- 
chase money  mortgage  dated  since  the  passage  of  the 
latter  Act.     Lafferty  v.  Milligan,  551. 

SBTTLBBAENT.  See  Compromisb.  Township  of 
French  Creek  v  Moore,  500. 

8HBRIFF8  SAZiB.  A  vendee  of  the  sheriff,  un- 
der a  lev.  fa.  sur  municipal  lien  for  taxes,  will  take  no 
title,  if  the  deed  to  the  actual  owners  at  the  time  the 
taxes  were  assessed  had  been  left  at  the  surveyor's  office 
for  registration,  under  the  provisions  of  the  Act  of  March 
29,  1^7,  although  the  registration  was  inaccurately  per- 
formed, unless  the  actual  owners  have  been  served  with 
the  scL  fa.  sur  claim  "as  in  the  case  of  a  suit  by  sum- 
mons/'    Fryer  v,  Magill,  221. 

SHBRIFP8  RBTURN.  See  Practicb.  (C.  P.) 
DaJe  V.  Blue  Mountain  Manufacturing  Co.,  509. 

80LDIBR8*  CHIIJ>RBK.  See  School  Law. 
Commonwealth  v,  Balmer,  336. 

8TOCK.  National  buik  stock  is  subject  to  levy  un- 
der a  writ  of  fi.  fa.  In  n  Voluntary  Assignment  of 
Braden,  497. 

Issue  of  stock  in  payment  of  plant,  patents  contracts, 
etc.  See  Corporations.  American  Tube  &  Iron  Co. 
V,  Baden  Gas  Co.,  530. 

8TRBBT  PA88BNOBR  RAILWAYS.  The 
Act  of  November  22,  1873,  authorizing  the  Union  Pass- 
enger Railway  Company  to  extend  its  roads  to  certiin 
streets  named,  "and  on  such  other  street  or  streets  south 
of  Christian  street,  west  of  20th  street,  north  of  Colum- 
bia avenue  and  east  of  Third  street,  as  the  Councils  of 
the  Qty  of  Philadelphia  may  from  time  to  time  permit  or 
authorize"  gives  the  said  coinpany  the  right,  subject  to 
consent  of  Councils,  to  lay  and  operate  tracks  on  any 
street  or  streets  south  of  Christian  street,  north  of  Columbia 
avenue,  west  of  20th  street  and  east  of  Third  street. 
Commonwealth  v.  Union  Passenger  Railway  Co.,  83. 

SUB-LBASB.  See  Landlord  and  Tbnant.  (O. 
C.)     Heckman's  Estate,  199. 

SUBROGATION.  Subrogation  is  an  equitable 
principle  and  will  not  be  allowed  to  overcome  a  higher 
equhy.    Seabright's  Estate,  Stuart's  Appeal,  55. 

Where  an  executor  in  good  faith,  and  with  reasonable 
ground  to  believe  the  estate  in  his  care  solvent,  pays  ofi 
judgments,  he  has  an  equitable  right  of  subrogation,  so 
far  as  personal  estate  is  concerned,  provided  it  can  be  al- 
lowed without  injury  to  others,  Seabright's  Estate, 
Coyle*s  Appeal,  58. 

The  rights  of  creditors  having  liens  on  a  decedent's 
realty  are  fixed  by  a  sale  of  the  same,  and  thereafter  no 
new  right  of  lien  or  claim  can  be  acquired  by  subr^^on 
or  otherwise.    Id. 

Subrogation  will  not  be  allowed  in  lavor  of  a  mere 
volunteer  who,  without  any  duty  moral  or  otherwise, 
pays  the  debt  of  another.  Campbell  v.  Foster  Home 
Association,  293. 

The  payment  of  a  prior  lien  by  one  about  to  lend 
money  upon  mortgage,  for  the  purpose  of  making  the 
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moitgage  a  first  mortgage,  is  not  a  payment  made  under 
any  compulsion,  or  for  the  protection  of  any  rights  or  in- 
terests previously  acauired,  and  such  payment  does  not 
give  any  right  of  suorogation  to  the  debt  discharged. 
Id. 

The  assignment  or  subrogation  clause  of  the  standard 
policy  of  fire  insurance  relieves  the  insurer,  who  has  paid 
his  policy,  from  the  burden  of  showing  his  equity  to  be 
subrogated  to  the  rights  of  the  insured  against  the  person 
primarily  responsible  for  the  loss  and  converts  it  to  a 
legal  right,  which  must  prevail  unless  a  counteracting 
equity  is  shown  by  the  other  party.  Stoughton  v.  Manu- 
facturers' Natural  Gas  Co.  519. 

Ordinarily,  as  between  the  insurer  claiming  subroga- 
tion and  the  insured,  the  amount  of  the  recovery  against 
the  person  whose  tort  caused  the  loss  represents  the  en- 
tire loss  snfiered  by  the  insured.    Id. 

SURBTT.  In  a  proceeding  on  abond,  executed  by 
virtue  of  the  Act  of  1887,  the  liability  of  an  atuching 
creditor  and  his  surety  cannot  be  extended  beyond  the 
terms  of  that  Act.  Commonwealth  v.  Magnolia  Villa 
Land  and  Improvement  Co.,  87. 

TAXATION.  Shares  of  stock,  on  which  Sute  tax 
bas  been  paid  by  the  corporation  issuing  them,  are  not 
liable  to  be  again  taxed  in  the  bands  of  the  holder, 
whether  an  in£vidual  or  another  corporation.  Common- 
wealth V,  Lehigh  Coal  &  Nav.  Co.,  124. 

Taxation  upon  a  stockholder  as  such  has  been  abolished 
by  the  Act  of  January  3,  1868,  P.  L.  1318.    Id. 

While  tf  is  true  that  the  Legislature  has  power  to  im- 
pose double  taxation,  an  intention  to  exercise  this  power 
will  not  be  presumed  but  must  be  affirmatively  diown. 
Id. 

Since  the  Act  of  June  8,  1891,  P.  L.  229,  all  corpora- 
tions are  taxable  upon  the  actual  value  in  cash  of  their 
capital  stock,  and,  in  determining  the  amount  upon 
which  a  corporation  is  to  be  taxed,  the  amount  and  rate 
per  cent«  of  dividends  made  and  the  amount  carried  to 
surplus  and  sinking  fund  during  the  tax  year  do  not  fur- 
nish an  absolute  indication  or  measure  of  the  actual  value 
in  cash  of  the  capital  stock,  but  are  to  be  considered 
with  all  other  relevant  facts  in  determining  what  is  the 
actual  value  in  cash.  Commonwealth  v,  Edgerton  Coal 
Co.,  Limited,  205. 

To  anive  at  the  actual  value  of  stock  for  the  purpose 
of  taxation,  possibilities  and  probabilities  as  well  as  tlungs 
certain  are  properly  to  be  considered.    Id. 

The  Legislature  has  power  to  classify  corporations  for 
the  purpose  of  taxation,  may  sever  a  small  dass  from 
a  laiger  one  and  subject  one  dass  to  taxation  while  it 
leaves  another  exempt,  without  violating  Artide  IX.  section 
I,  of  the  Constitution  of  Pennsylvania,  or  Artide  XIV.  sec- 
tion 1,  of  the  Amendments  to  the  Constitution  of  the 
United  States.  Commonwealth  v,  Sharon  Coal  Co., 
Limited,  213. 

As  properties  in  the  same  class  must  be  taxed  without 
discrimination  in  the  rate  of  tax  imposed,  the  rule  for  as- 
certaining the  value  of  the  property  must  be  the  same  in 
all  cases.     Id. 

The  title  of  the  Act  of  June  8,  1891,  P.  L.  229,  is  suffi- 
dent  to  cover  those  sections  of  the  Act  which  provide  a 
new  method  of  assessing  the  value  of  stock  for  the  pur- 
pose of  taxation  and  repeal  the  former  method.    Id. 

A  binding  contract  for  exemption  from  taxation  may  be 
made  between  a  corporation  and  the  Commonwealth  by 
an  Act  supplemental  to  the  charter.  It  is  not  necessaiy 
for  its  validiw  that  it  be  contained  in  the  charter  itself. 
Commonwealth  «/.  Phila.  &  Eris  R.  R.  Co..  217. 

In  a  settlement  with  the  CommonwealUi  for  taxes  on 
the  capital,  based  on  the  net  earnings  of  a  company,  it  is 
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proper  to  deduct  from  the  gross  receipts  the  amount  paid 
to  another  company  for  use  of  equipment     Id. 

Where  a  supplement  to  its  charter,  exempting  certain 
stock  from  taxation,  has  been  adopted  by  a  company,  the 
general  repealing  dau&e  in  a  later  Act  will  not  repeal  the 
supplement    Id. 

A.  owned  a  tract  of  land  divided  by  a  line  separating 
Polk  Borough  from  French  Creek  township ;  the  former 
assessed  for  school  taxes  land  in  the  latter  and  the  owner 
asked  for  an  injonctiob  to  restrain  the  assessment ;  hild^ 
I.  The  assessment  was  unlawful.  2.  The  proper  remedy 
was  by  injunction  at  the  suit  of  the  land  owner.  3.  That 
as  the  township's  power  of  taxation  was  not  affected  by  the 
illegal  act  of  Uie  borough,  it  could  not  cLum  an  account 
from  the  latter.  Arthur  v.  School  District  of  Polk  Bor- 
ough, 389. 

So  much  of  the  indebtedness  of  a  corporation  as  is 
held  in  their  own  jright  by  Pennsylvania  coiporations  or 
by  non-residents  of  this  Gxnmonwealth  is  not  taxable. 
Commonwealth  v.  Wilkesbarre  &  Scranton  Ry.  Co., 443. 

The  Act  of  Tune  8,  1891,  P.  L.  229,  section  4,  is  not 
unconstitutional  because  of  defect  in  iu  title,  or  for  any 
other  cause.    Id. 

The  Act  of  June  30,  1885,  P.  L.  194,  is  not  repealed 
by  the  Act  of  June  8,  1891,  section  4,  and,  under  this 
section,  it  is  the  duty  of  the  treasurer  of  a  corporation  to 
assess  and  retain  and  pay  over  to  the  Sute  the  taxes  im- 
posed by  the  first  section  of  the  Aa  of  June  8,  1891,  or 
so  much  of  this  indebtedness  as  is  held  and  owned  by 
residents  of  Pennsylvania,  and  the  corporation  is  liable 
for  his  failure  to  do  so.     Id. 

The  ground  upon  which  a  church  building  is  erected  is 
not  exempt  from  municipal  assessments  for  improvements 
benefiting  the  property;  such  assessments  do  not  fall 
within  the  definition  of  a  tax,  viz :  a  contribution  to  the 
general  fund  for  the  support  of  a  government  Appeal 
of  the  M.  E.  Church  of  Sewickley,  554. 

TBNANCT  BT  BNTIRBTIBS.  Words 
which  in  a  conveyance  to  unnuurried  persons  constitute 
joint  tenancy  will  create  a  tenancy  by  entireties  in  a 
conveyance  to  husband  and  wife,  (O.  C.)  Young's  Es- 
tote.  164.  X         /         -1. 

An  assignment  of  a  mortgage  to  husband  and  wife  **in 
equal  moieties  or  half  paits  as  tenants  in  common,  that  is 
to  say  one  full  equal  moiety  or  half  part  unto  the  said 
D.,  his  heirs,  executors,  administrators  and  assigns  and  the 
remaining  one  full  equal  moiety  or  half  part  unto  the 
said  C.  [D.'s  wife]  her  heirs,*'  etc.,  creates  a  tenancy  by 
entireties,  the  woras  following  tenants  in  common  being 
mere  surplusage.    Id. 

TBRRB  TBNANT.  Where  a  judgment  binding 
certain  land  is  satisfied  of  record  and,  afterwards,  the  satis- 
faction is  stricken  off,  the  terre  tenant  has  the  right  to  ap- 
peal from  the  order  striking  off  the  satisfaction.  Whit- 
sell  &  Sons  V,  Peck.  540. 

TB8TAMIINTAR7  CAPACIT7.  There  is  no 
standard  of  drankenness  save  downright  imbecility  and 
positive  evidence  is  required  to  overcome  the  presump- 
tion of  testamentary  ability.  (O.  C.)  Dimond's  Estate,  31. 

TIMBBR.  What  is  a  reasonable  time  for  the  exer- 
cise of  a  right  to  cut  timber,  after  notice,  depends  upon 
circumstances,  such  as  the  quantity  of  timber,  iu  charac- 
ter and  the  facilities  for  manufacturing  and  marketing  it. 
Patterson  v,  Graham  et  aL,  437. 

See  Trespass.    Irvin  v.  Patchen,  341. 

TITLB  OF  CORPORATION.  See  Charter. 
(Ex.  Dept.)     In  re  York  WaU  Paper  Co..  574. 

TOMBSTONB.  See  Executor.  Webb's  Appeal, 
571. 

TRBE8.  An  injunction  will  issue  to  restrain  the  de- 
struction of  a  tree  growing,  in  a  rural  or  suburban  local- 
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ity,  on  the  line  between  two  adjoining  ptopertici^  at  the 
instance  of  one  of  the  owners.  (C  P.)  Comfrxt  v.  Ever- 
hardt,  364. 

TRB8PA8B.  Where  an  interval  of  eleven  yean 
elapses  between  ceasing  to  cut  and  remove  timber  ajid  a 
return  to  prosecute  the  work,  it  must  be  coodsded  thtt 
the  grantee  has  relinquished  his  rights  under  the  oosftract 
allowing  him  to  cut  the  timber  and  he  beoonea  a  ties- 
passer  when  he  enters  for  the  purpose  of  reoKmng  the 
timber.     Patterson  v.  Graham  ei  al,^  437. 

Where  an  attachment  execution  is  issaed  sttd,  wAs 
proceedings  had  upon  it,  goods  of  a  third  person  wttwM 
by  the  sheriff,  as  the  goods  of  the  debtor,  the  shcnTB 
liable  in  trespass  to  the  owners  of  the  goods.  Bcmll 
V.  Ray,  458. 

As  against  a  trespasser,  title  to  wild  lands  canies  «tt 
it  possession.    Irvin  v.  Patchen,  341. 

In  a  parol  conveyance  of  land,  K.  reserved  a  right  to 
cut  certain  species  of  timber  therefrom.  This  lasd  «« 
subsequently  transferred  by  articles  of  agreement  to  ns- 
dry  perboos,  subject  to  the  said  reservation.  The  hit 
one  in  the  title  received  a  deed  in  fee  simple  firom  ICt 
grantor,  in  whom  the  paper  title  still  remained.  K.  sob- 
sequently  transferred  his  right  to  cut  timber  to  P.  vhose 
representatives  cut  the  timber :  held^  that  if  the  tuabcr 
cut  by  them  was  that  which  was  standing  at  the  tisse  the 
reservation  was  made,  there  was  no  trespass.     Id. 

TRUSTS  AND  TRUSTBB.  A  will  speaks  from 
its  date  of  execution  where  it  creates  a  separate  osetraA, 
if  the  beneficial  legatee  be  either  married  or  in  immeifiate 
contemplation  of  marriage.  (O.  C.)  Pillion's  Etfitfe, 
68. 

Where  an  attorney  in  fact  collects  numej  due  to  his 
principal  and  gives  to  the  principal  his  own  note  for  the 
amount,  the  fiduciary  relation  is  at  an  end  and  the  statute 
of  limitations  begins  to  run  as  In  any  ordinary  case  of 
debtor  and  creditor.  Stevens's  Estate,  Wiestling's  Ap- 
peal, 249. 

A  mortgage  was  executed  upon  a  trust  property  to  a 
corporation  for  $5,000  and,  upon  it,  over  ^lo^ooo  was 
loaned  to  the  trustees  individually,  all  but  $a,ooo  of  thb 
being  paid.  As  security  for  the  payment  of  this  individ- 
ual debt,  another  corporation  took  an  assignment  of  the 
trust  mortgage  with  other  securities  and  pud  the  d^  to 
the  first  corporation :  held^  that  the  second  corporatioa 
was  affected  with  notice  and  put  upon  inquiry  and  that 
the  trust  mortgage  must  be  presumed  to  have  l>een  paid 
to  the  first  corporation,  since  in  course  of  its  dealing  with 
the  trustees  more  than  l5,ooo  had  been  paid.  (O.  C) 
Trust  Estate  of  John  Lawrence,  406. 

Trustees  who  use  trust  funds  in  their  private  business 
must  account  to  their  cestui  que  trust  for  the  profits  made 
by  such  use.    Ellison's  Estate,  231. 

Where  the  trust  relation  still  exists  and  it  is  alleged  ia 
a  petition  that  facts  were  fraudulently  concealed  and  that 
the  confirmation  of  the  trustee*s  account  was  obtained  fay 
an  agreement,  to  which  petitioner  was  not  a  party,  the 
mere  lapse  often  years  after  the  confirmation  of  said  ac- 
count does  not  show  such  laches  as  will  bar  petitioner's 
light  to  a  review,  when  it  appears  that  she  acted 
promptly  after  a  knowlet'ge  of  the  facts.     Id. 

The  commissions  paid  to  an  administrator  or  od^r 
trustee  are  intended  a^  compensation  for  the  responsibil- 
ity involved  in  the  acceptslnce  of  the  trust  and  for  ser- 
vices rendered  in  the  administration  of  iL  Eby's  Appeal, 
160. 

There  is  no  warrant  in  law  for  charging  the  estate  for 
services  rendered  or  time  and  money  expended  in  procar- 
ing  the  bond  which  the  trustee  is  required  to  give.  Id. 

<  A  person  charged  with  the  duty  of  administefing  sa 
estate  cannot  speculate,  either  directly  or  iodiredlyi  is 

Digitized  by  LjOOQIC 


INDEX. 


609 


TRUSlfs  AND  TBXJaTEB—Continutd. 

claims  against  the  same,  and  if  he  buy  them  for  less  than 
their  face  value  he  can  recover  no  more  than  the  amount 
actually  paid.    V^ds  v,  Irvine,  324. 

The  omission  of  the  word  **  trustees  "  after  their  sig- 
natures is  immaterial  when  the  deed  recites  them  as  sucn. 
(O.  C.)     Trust  Estate  of  John  Lawrence,  406. 

UNDIJB  INFLUBNCB.  Where  the  charge  of 
undue  influence  centres  in  the  relations  which  existed 
between  testator  and  those  accused  of  exerting  the  in- 
fluence, any  testimony  which  throws  light  upon  these  re- 
lations is  a  viul  factor  in  the  case.  (O.  C.)  Erwin's  Es- 
tate, 477. 

nSURT.  In  an  action,  by  a  National  bank,  upon  a 
promissory  note,  usury  cannot  be  set  up  as  a  defence  by 
the  maker' of  the  note  or  by  his  surety;  the  only  remedy 
given  by  the  Act  of  Congress  is  by  a  penal  action  to  be 
brought  for  the  recovery  of  double  the  amount  of  the  il- 
legal interest  charged.  Second  National  Bank  of  Qaiion 
V.  Morgan,  484. 

VENDOR  AND  VENDED.  Where  a  vendee 
takes  possession  of  land,  but  fails  for  an  indefinite  time 
to  pay  the  purchase  money,  the  vendor  may  resume  pos- 
session,  if  he  can  do  so  peaceably,  and  the  vendee  cannot 
then  recover  in  ejectment,  as  against  his  vendor  or  any 
subsequent  purchaser,  except  on  tendering  the  purchase 
money  in  full.     Dwyer  v.  Wright,  7. 

A  married  woman  orally  agreed  with  H.  to  sell  him 
certain  real  estate.  The  following  day,  her  husband,  act 
ing  for  her,  placed  the  same  property  in  the  hands  of  a 
broker  for  sale.  The  broker,  that  day,  obtained  a  pur- 
chaser and  the  terms  of  the  sale  were  approved  in  writing 
by  the  owner.  She  and  her  husband  consummated  the 
oral  bargain  with  H.  The  second  purchaser  filed  a  bill 
against  H.  and  his  wife,  in  whose  name  the  property  was 
taken,  for  specific  performance  and  general  relief:  A^ld, 
the  fim  purchaser  acquired  the  title,  specific  execution 
could  not  be  decreed  against  the  vendor  for  it  was  out  of 
her  power,  and  the  plsSntiffs  remedy  was  an  action  for 
damages  sustained  in  consequence  of  the  vendor's  refusal 
to  perform  the  contract  with  him.  Maguire  v.  Powell, 
228. 

VERDICT.  Special  Vbrdict.  See  Practice. 
McCormick  v.  Royal  Ins.  Co.,  23. 

Where  evidence  shows  that  a  right  of  way  147  feet  in 
width  was  taken  by  a  railroad  company  and  the  same  was 
located  by  a  central  line,  a  verdict  for  a  plaintiff  in  eject- 
ment *'for  the  land  named  in  the  writ  (being  the  said  147 
feet  in  width  for  a  distance  of  almost  a  mile)  in  excess  of 
sixty-six  feet"  is  not  void  for  unceruinty  ;  the  practical 
effect  of  this  finding  is  that  tne  appropriation  by  the  railroad 
company  was  properly  exercised  as  to  thirty-three  feet  on 
each  side  of  such  line,  and  the  verdict  will  be  so 
amended.  Robinson  v,  Pennsylvania  Railroad  Com- 
pany, 61.  

VESTED  OR  CONTINGENT  INTEREST. 
Where  a  bequest  is  made  for  life  and  over  to  "all  testa- 
tor's grandchildren,"  the  grandchildren  in  being  take  a 
vested  interest  subject  to  its  being  opened  to  let  in  after 
born  grandchildren.  Under  such  will  the  child  of  a 
grandchild  will  take  .although  its  parent  die  in  the  testa- 
tor's lifetime.     (O.  C.)     Bradley's  EsUte,  427. 

VOLUNTsER.  A  volunteer  is  not  entitled  to  sub- 
rogation. See  Subrogation.  Campbell  v,  Foster  Home 
Attociation,  293. 

C,  owning  real  estate,  executed  a  power  of  attorney 
to  R.  to  sell  the  same.  R.  mortgaged  the  premises  to  F. 
for  17,500  and,  at  the  settlement,  F.  paid  off  a  prior 
mortgage  and  certain  taxes  and  charges,  the  balance  be 
ing  handed  to  R.,  who  never  paid  to  C.  any  money  and 
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did  not  inform  her  of  what  had  taken  place.  Subse- 
quently, C.  filed  a  bill  to  have  the  mortgage  declared  void 
and  cancelled.  In  the  answer,  F.  claimed  that  if  the 
mortgage  were  cancelled  he  should  be  subrogated  to  the 
amount  of  the  debt  against  the  property  discharged  by 
him  ;  Aeidt  F.  was  a  mere  volunteer  and  had  no  right  of 
subrogation.    Id. 

WAGES.  The  Act  of  May  la,  1891,  providing  that 
money  due  tor  wages  of  a  certain  character  shall  be  a  lien 
on  property  sold  by  execution  or  otherwise  on  account  of 
the  death  or  insolvency  of  the  employer,  does  not  give  a 
specific  lien  on  the  property  in  the  hands  of  the  owner  or 
his  vendee,  but  refers  to  a  sale  effected  by  legal  process 
where  a  fund  is  raised  for  distribution,  and  the  employer 
may,  therefore,  transfer  all  his  property  by  bill  of  sale  to 
one  of  his  creditors,  although  the  effect  of  such  transfer 
be  to  cut  out  the  wage  claims.     Wilkinson  v,  Patton,  17. 

TVATVER.  Wnere  land  is  taken  for  a  road  by  a 
city,  which  has  notice  of  the  appointment  of  viewers, 
their  report  and  the  plaintiff's  appeal,  and  pleads  without 
objection  to  the  issue  framed  on  the  appeal,  the  city  can- 
not raise  the  question  of  jurisdiction  by  a  point  presented 
upon  the  trial.   Larkin  z/.  Qty  of  Scranton,  42. 

While  a  defendant  may  waive  his  right  to  an  account 
of  his  goods  from  one  with  whom  he  has  deposited  them, 
yet  he  cannot  by  such  waiver,  if  collusively  made,  affect 
the  right  of  his  attaching  creditor  to  require  an  account. 
Merchants  and  Manufacturers'  Bank  v,  W.  A.  Baeder 
Glue  Co.,  69. 

The  right  to  take  advantage  of  the  fact  that  a  jury  has 
been  selected  by  commissioners,  who  have  taken  an  oath 
to  fulfil  their  duties  not  in  the  regular  form,  is  waived  by 
a  neglect  to  move  to  quash  the  array  for  several  months 
after  notice  that  the  proper  form  of  oath  had  not  been 
observed,  provided  the  commissioners  had  on  entering  on 
office  taken  the  proper  oath  of  county  officials.  Klem- 
mer  v.  Mount  Perm  Gravity  R.  R.  Co.,  142. 

WARRANT7.  One  who  proposes  to  borrow 
money  on  land  impliedly  warrants  that  he  has  a  market- 
able title  thereto  and,  in  the  absence  of  instructions  to 
the  contrary,  his  employment  of  a  broker  to  obtain  a  loan 
is  sufficient  authority  to  the  latter  to  make  representation 
and  negotiations  on  that  basis  and  such  authority  is  not 
negatived  by  leaving  unanswered  questions  put  by  the 
broker  upon  a  blank  for  the  purpose  of  obtaining 
information.     Middleton  v.  Thompson,  i. 

TVATER  COURSE.    The  right  of  the  upper  land 
owner  to  discharge  water  upon  the  lower  lands  of  his 
neighbor  is  in  general  a  right  of  flowage,  only  in  the  na- 
tural ways  and  natural  quantities.     Pfeiffer  v.  Brown 
481. 

The  only  case  in  which  a  land  owner  has  the  right  to 
discharge,  upon  his  neighbors'  land,  water  in  artificially 
increased  quantities,  or  from  a  point  of  concentration,  is 
where  sucn  discharge  is  the  natural,  proper  and  non- 
negligent  use  of  his  own  land  and  where  the  damage 
suffered  by  the  neighbor  cannot  be  prevented  by  the 
owner  of  the  lands,  from  which  the  discharge  Ukes  place, 
by  reasonable  care  and  expenditure.    Id. 

The  right  of  one  land  owner  to  injure  the  land  of  an- 
other is  founded  on  necessity  and  exists  only  where  he 
himself  would  otherwise  be  deprived  of  the  beneficial 
use  of  his  own  land.     Id. 

^VAT.  A  right  cf  way  appurtenant  to  land  is  u>. 
purtenant  to  every  part  of  it  and,  if  the  owner  divide  it 
into  several  lots,  the  grantee  of  each  lot  has  an  equal 
right  over  the  servient  land.  (C.  P.)  Ehret  v,  Gunn,  291, 

Right  of  way  granted  by  apparent  reservation  of  build- 
ing privilege  in  deed.    See  Deed.   Meigs  v.  Lewis  317. 

A  clause,  in  a  deed  for  land,  •'said  party  of  the  fim  part 
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reserves  the  right  of  road  or  lane  from  said  F.  road  along 
said  we«t  line  and  M/s  east  line  i8  feet  wide  to  taid 
party  of  the  first  part's  fields  or  orchards*'  is  a  reservation 
of  a  right  of  way  and  not  an  exception  of  a  strip  of  land 
from  the  grant    MofEtt  v,  L7tle,459. 

One  who  owns  a  right  of  way  otct  land  has  no  right 
to  erect  a  fence  along  the  same  on  said  land.     Id. 

Where  a  right  of  way  exists,  the  owner  of  the  servient 
tenement  may  plow  up  the  ground,  provided  that  by  so 
doing  he  do  not  interfere  with  the  right  of  way; 
whether  he  has  so  interfered  is  a  question  for  the  jury. 
Id^ 

WIDOW.  Where  a  husband  has  deserted  his  wife 
and  the  conjugal  separation  does  not  arise  from  any  fault 
of  hers,  the  family  relation  still  exists  and  his  domicile 
is  hers  so  as  to  entitle  her  to  claim  a  widow's  exemption. 
Grieve's  Estate,  495. 

While  a  wife  living  in  a  foreign  country,  who  has 
never  formed  part  of  her  husband's  family  here,  is  not 
generally  entitled  to  the  exemption,  this  rule  is  not  ap- 
plicable where  the  separation  has  been  brought  about  by 
the  husband's  causeless  and  wilful  desertion  of  his  wife. 
Id. 

WILL.  A  paper,  in  whatever  form  it  be,  which 
shows,  by  its  words  or  the  circumstances  attending  it, 
an  intention  to  make  a  disposition  of  the  writer's  prop- 
erty to  take  eflfect  only  after  his  death  is  a  will.  Toxer 
V.  Jackson,  264. 

A  paper,  duly  proved  as  a  will,  cannot,  before  the  pro- 
bate thereof  is  set  aside,  be  treated,  in  a  collateral  pro- 
ceeding, as  a  deed.     Id. 

Where  a  will  is  executed  with  all  the  forms  of  law,  it 
will  not  be  invalidated  by  subsequent  adoitions  thereto  by 
the  testator  which  are  not  signed  by  him,  the  rule  is  the 
reverse  where  the  whole  instrument  is  prepared  at  one 
and  the  same  time  and  is  intended  to  be  so  executed. 
(O.  C.)     Baird's  Estate,  15. 

To  defeat  a  will  upon  the  ground  of  the  testamentary 
incapacity  of  the  testator,  it  must  be  shown  that  the  in- 
capacity existed  at  the  time  of  the  execution  of  the  will, 
and  the  capacity  of  the  testator  before  or  after  that  time 
is  merely  ground  for  Inference  as  to  his  capacity  at  the 
time  of  execution.     (O.  C.)  Dimond's  Estate,  31. 

As  a  general  rule  an  executor  is  not  bound  to  defend 
his  tebtator's  will  and,  if  he  undertake  to  do  so,  it  must  be 
as  the  agent  and  in  the  interest  of  those  benefited  by 
his  action.     Titlow's  Estate,  252. 

A  deed  to  one  and  her  children  in  fee  made  by  one 
who  by  his  will  directs  the  deed  to  be  delivered  to  the 
person  named,  creates  a  life  estate  to  the  person  named 
with  remainder  to  his  children.     Hague  v,  Hague,  44. 

A  will  speaks  from  its  date  of  execution  where  it 
creates  a  separate  use  trust,  if  the  beneficial  legatee  be 
ekher  married  or  in  direct  contemplation  of  marriage. 
(O.  C.)  Pillion's  Esute.  68. 

,  Where  a  will,  which  is  shown  to  have  been  executed 
by  the  testator,  cannot  be  found  and  it  is  sought  to  ob- 
tain probate  thereof  by  the  production  of  a  copy,  the 
buroen  is  upon  the  proponents  to  overcome  the  presump- 
tion of  revocation  and  not  only  the  testator's  character, 
condition,  acts  and  declarations,  but  the  conduct  and  in- 
terests of  those  around  him,  from  and  after  the  date  of 
the  will,  are  legitimate  subjects  of  inquiry.  Estate  of 
Lot  Gardner,  417. 

,  K,  woman's  will  is  revoked  by  her  subsequent  mar 
ji^ge  absolutely  for  all  testamentary  purposes.    Craft's 

|:slaje,4l3'  ■ 

^  The  invalidity  of  a  will,  revoked  by  a  subsequent  mar 
riage  oif  the  testatrix,  is  not  cured  by  an  admissson  to 
probate.     Id. 
',,,  While  an  %nte<>iTOptial  agreement  between  a  woman 
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and  a  man,  whom  she  is  about  to  marry,  may  in  equity  be 
given  effect  to  sustain  the  provisions  of  a  will.  Bade  be- 
fore marriage,  as  to  him,  such  agreement  has  no  efiect 
whatever  upon  the  question  of  revocallbn  by  marriage  in 
regard  to  the  rights  of  third  parties.     Id. 

On  a  question  of  distribution,  the  validity  of  testamen- 
tary provisions  depending  on  facts  dehors  the  record  maj 
be  inquired  into,  notwithstanding  probate.    Id. 

Where  the  Supreme  Court  has  decided  that 
the  survivor  of  the  makers  of  a  double  will 
(which  was  not  a  joint  will  or  in  the  natore 
of  a  contract)  had  power  to  revoke  her  psit  bjr  a 
subsequent  separate  wUl,  such  decision  does  not  estab&h 
the  validity  of  the  second  will,  which  was  then  befcce 
the  Court  as  evidence  of  revocation,  but  the  latter  nut 
be  proved  in  the  regular  way  and  is  subject  to  the  suae 
objections  as  it  would  have  been  if  the  double  will  had 
never  been  executed.    Estate  of  Mary  Cawley,  354. 

In  construing  wills,  it  is  the  testator's  actual  intent  that 
must  govern  and,  where  that  is  clear,  all  technical  ralei  of 
construction  must  give  way.    Cameron  v.  Coy,  525. 

The  testator  having  authorized  a  sale  of  all  his  real 
estate  as  soon  as  practicable,  directed  a  sale  of  all  the  un- 
improved parts  "as  soon  as  may  be"  and  from  this  Int 
direction  he  excepted  those  parts  which  his  execnuxs 
might  think  would  improve  in  the  near  future,  and  those 
wUch  he  was  of  opinion  would  improve,  prG^>ertiet  in 
PitUburghand  Chicago.      These,  though  unimprofed, 
were  not  to  be  sold  under  the  specific  direction  as  to  diat 
class,  but  to  be  retained  by  the  executors  widi  the  pro- 
ductive real  estate  and  sold  when  practicable :  keli^  the 
power  of  sale,  as  to  all,  remained  in  the  executors  and 
there  was  in  the  will  no  evidence  of  an  intention  that 
their  judgment  as  to  the  time  of  sale  should  be  controlled, 
except  by  the  direction  which  the  testator  gave.     Penn- 
sylvania Co.  V,  Leggate,  522. 

Where  a  testator,  who  has  considerable  real  estate  hot 
large  liabilities,  directs  his  executors  to  hold  his  real  es- 
tate for  five  years,  giving  them  a  power  to  sell  or  incnm- 
ber  meanwhile  for  the  payment  of  debts,  his  intention  to 
devote  the  lands  to  payment  of  debts  is  manifert  and  the 
rents  and  profits  of  the  lands  should  be  awarded  to  the 
creditors  and  not  to  the  widow  and  next  of  kin.  Sea- 
bright*s  Estate,  Seabright's  Appeal.  52. 

Wills,  like  contracts,  are  to  be  construed  according  to 
the  actual  intent  of  the  maker,  as  ascertained  from  his 
words,  and  illiteracy  of  the  testator  raises  no  presumption 
that  words  are  used  incorrectly;  at  most,  it  lets  in  the 
conjecture  that  they  may  be.    Ihrie's  Estate,  60. 

The  word  ••between"  properly  refere  to  two  and  not 
more,  hence  when  a  testatrix  provides  that  the  residue  of 
her  estate  shall  be  divided  "between  my  husband's  grand- 
children and  the  children  of  A."  the  fund  should  be 
awarded  one-half  to  each  class  named.    Id. 

Where  the  whole  tenor  of  a  will  shows  the  intention  of 
the  testator  to  treat  all  his  children  alike,  that  intention 
will  not  be  defeated  by  the  use  of  inartificial  words  « 
cerUin  clauses  of  the  will.    Christy  v.  Christy,  78. 

A.  owned  lands  with  coal  underlying  them.  By  hii 
will  he  devised  to  B.  and  C,  two  of  his  eight  childrtt, 
the  portions  of  his  land  on  which  they  were  liring  tt  Uie 
time  of  his  death.  The  devise  to  B.  was  of  Uic  farm  on 
which  she  resided,' *which  is  to  be  her  share  of  my  estate, 
and  should  the  coal  be  opened  on  said  land  or  sold  in  * 
body  she  to  have  an  equal  share  with  the  other  heirs. 
The  devise  to  C.  was  of  land  occupied  by  him  and  imm^ 
diately  foUowing  the  devise  the  following  words  were 
used,  "the  mineral  right  is  reserved.  He  is  to  pay  onl  o[ 
his  share  of  the  mineral  right  his  note  and  store  •««>■"*• 
To  each  of  his  other  six  children  the  testator  g*^  J^^ 
separate  items  "an  equal  share  of  my  whole  estate  d^ 
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ducting  particular  advancements  made :  held^  I.  The 
intention  of  the  testator  was  to  divide  his  whole  estate, 
both  surface  and  mineral,  equally  among  his  eight  child- 
ren. 2.  The  devise  to  6.  was  for  her  full  share  of  the 
surface,  but  she  was  further  entitled  to  a  full  one-eighth 
share  of  the  mineral  estate  in  whatever  manner  it  might 
be  turned  into  money.  3.  The  devise  to  C.  was  in  full 
for  his  share  of  the  8ur£!ice,  but  by  implication  he  gave 
him  an  equal  share  of  the  mineral  by  directing  what 
should  be  charged  against  him.     Id. 

F.,  by  her  will,  made  in  1883,  directed  her  trustees  to 
pay  ^2,000  to  each  of  her  two  granddaughters,  M.  R.  and 
C.  M.,  when  they  should  reach  the  age  of  twenty-one 
years  respectively.  C.  M.  subsequently  died.  In  1878, 
E.  N.,  another  granddaughter  was  born,  and  the  testatrix, 
in  1883,  made  a  codicil  to  her  will  as  follows :  <'I  wish 
my  granddaughter,  E.  N.,  to  have  two  thousand  dollars 
from  my  estate  (the  eldest  daughter  of  I.  F.  N.),  I  have 
left  the  same  amount  to  M.  R.  I  demand  that  this  wish 
is  carried  out :"  held,  that  the  bequest  to  E.  N.  was  not 
substituted  for  the  one  to  her  deceased  sister,  but  was 
a  vested  legacy.    Fry^s  Estate,  81. 

A.  left  to  B.  a  sum  in  trust  to  pay  over  the  income  or 
so  much  of  it  *<as  my  executors  might  deem  sufficient  to 
maintain  and  educate  my  son  W.  .  .  .  until  he  shall  ar- 
rive at  the  age  of  twenty-five  years"  and,  after  that  time, 
to  pay  the  income  direcdy  to  W.  for  life,  with  a  limitation 
over  to  his  children :  held,  W.  could  not  recover  any  un- 
expended income,  which  accrued  before  he  reached  the 
age  of  twenty-five  years,  but  the  same  passed  to  ti^e  resi- 
duary legatees  in  A.*s  will.     White's  Estate,  105. 

The  testator  by  will  left  to  his  nephew  a  life  estate  in 
certun  property  and,  upon  certain  conditions  precedent  to 
be  performed  by  the  nephew,  the  fee,  and  added  in  case 
the  life  estate  diould  expire  before  the  legatee  had  en- 
titled himself  to  the  fee  "then  I  dispose  of  whatever  shall 
remain  as  balance  if  the  aggregate  sum  shall  amount  to 
^50,000  without  which  no  other  disposal  thereof  can  be 
made,  I  give  it  to  my  trustees  to  erect  and  establish  and 
endow  a  house  of  refuge.^'  The  nephew  died  before 
fulfilling  the  condition  and  at  that  time  the  estate  did  not 
amount  to  150,000 ;  held,  the  effect  of  the  parenthetical 
requirement  that  the  estate  should  amount  to  150,000  was 
not  to  make  the  bequest  for  the  charity  contingent  upon 
the  estate's  amounting  to  150,000  on  the  death  of  the  life 
tenant,  but  merely  to  prevent  an  erection  of  a  house  of 
refuge  until  the  estate  equalled  said  sum.  Stevens'  Es- 
tate, Appeal  of  Thaddeus  J.  6.  Stevens  etal.,  246. 

The  will  of  a  resident  of  Maryland  ordered  her  farm 
in  Pennsylvania  to  be  sold  and  one-half  of  the  proceeds 
to  be  "secured  in  the  farm  while  my  dear  husband  lives 
or  if  it  is  taken  out  it  must  be  secured  in  some  other  real 
estate  so  as  to  keep  the  principal  to  be  equally  divided, 
after  my  husband's  death,  among  all  my  children.  My 
husband  is  to  have  the  interest  only  while  he  lives.  The 
other  half  I  want  to  be  equally  divided  among  my  chil- 
dren or,  if  any  of  them  is  dead,  their  share  is  to  be  equally 
divided  among  their  heirs.  If  any  one  of  them  owes  us 
anything  take  it  out  of  their  share  before  giving  it  to  Uiem 
and  divide  equally  among  them  all."  The  husband  died 
prior  to  the  testatrix.  On  a  distribution  of  the  proceeds 
of  the  sale  of  the  farm  by  the  Pennsylvania  executor  of 
the  decedent :  held,  I,  it  was  the  intention  of  the  will 
that  each  child's  indebtedness  to  either  his  father  or 
mother  should  be  deducted,  and  the  father's  death  prior 
to  that  of  his  wife  did  not  alter  this  construction ;  2,  that 
the  Orphans'  Court  had  jurisdiction  to  determine  the 
amount  of  indebtedness  of  the  sons  to  their  father,  as 
that  was  necessary  for  a  proper  distribution  of  the  fund 
under  the  will.     Roberts's  Estate^  250. 

G  devised  land  to  his  ion  for  life,  remainder  in  fee  to 


'WLUL^Continued. 

his  grandson,  providing,  however,  that  after  the  death  of 
his  son,  his  (the  son's)  widow  should  "be  maintained  out 
of  the  products"  of  the  land  during  her  widowhood: 
held,  this  did  not  give  the  widow  the  right  of  possession 
of  the  land  but  created  a  charge  during  her  widowhood. 
Walker  v.  Gibson,  369. 

A  direction  in  a  will,  "this  land  I  want  disposed  of  as 
follows :  the  valuation  of  it  when  sold  is  to  go  to  nay 
brother,"  etc.,  is  insufficient  to  work  a  conversion.  Irvin 
z^.  Patchen,  341. 

Where  there  is  a  testamentary  gift  to  one  person  and  to 
the  children  of  another  person,  who  stand  in  the  same 
relation  to  the  tesUtor,  the  donees  Uke  per  capita, 
Scott's  Estate,  403. 

A  contrary  intent  will  be  inferred  where  under  the  in- 
testate  laws,  which  are  always  resorted  to  in  cases  of 
doubtful  interpretation,  a  distribution  would  be  made 
per  stirpes,  e.g.  where  the  claimants  are  in  different  de- 
grees of  consanguinity,  but  where  the  gift  is  to  persons  or 
classes  of  persons  who  stand  in  the  same  relation  to  the 
testator  the  analogy  furnished  by  the  intestate  laws  indi- 
cates a  division  per  capita.    Id. 

A  will  provided  as  follows :  "Should  my  beloved 
niece  J.  die  without  issue  then  in  that  case  I  will  and  de- 
vise the  remainder  of  my  estate  after  her  decease  without 
issue  as  aforesaid  to  be  divided  among  my  nephews  and 
nieces,  to  wit :  the  legal  heirs  of  Mrs.  I..,  of  my  deceased 
brother  S.  and  the  lawful  heirs  of  my  beloved  brother  W. 
and  R.  each  to  take  share  and  share  alike"  :  held,  the 
division  of  the  estate  among  the  nephews  and  nieces 
should  be  per  capita  and  not  per  stirpes.  The  words 
"share  and  share  alike"  might  refer  to  a  division  among 
classes  but  this  cannot  be  said  of  "each  to  take"  which 
plainly  indicates  a  division  per  capita.     Id. 

Where  two  clauses  under  a  will  are  absolutely  repug- 
nant the  latter  must  prevail  even  to  total  exclusion  of  the 
first,  but  exclusion  for  repugnance  is  a  principle  of  con- 
struction to  be  invoked  only  as  a  last  resort  after  all  ef- 
forts to  reconcile  and  give  harmonious  meaning  to  both 
have  failed.     Hart  v.  Stoyer,  415. 

S.,  by  will,  made  provision  for  the  support  of  his  wife 
and  devised  to  her  "the  dwelling  house  in  which  we  are 
now  living  and  all  there  is  therein  to  have  and  to  hold 
the  same  until  her  death  when  it  shall  go  to  my  two 
daughters  M.  and  F.,  with  the  exception  of  the  organ 
which  shall  go  to  my  son  C.*'  He  then  divided  his  farm 
between  his  sons  P.  and  G.  charging  the  portions  in  their 
hands  with  specified  sums  in  favor  of  his  other  children. 
With  the  portion  of  the  farm  given  to  P.  he  devised  "the 
adjoining  dwelling  house  in  which  my  son  G.  is  now 
living,"  the  balance  of  the  farm  devised  to  G.  con- 
tained the  dwelling  house  given  to  the  wife.  After  the 
death  of  the  widow,  M.  one  of  the  daughters  of  S. 
brought  ejectment  against  G.  to  recover  her  interest  in 
the  dwelling  house  devised  to  the  wife  for  life  :  held,  (i), 
the  bequest  to  the  daughters  was  only  of  the  contents  of 
the  house ;  (2),  the  house  was  devised  to  G.  after  the  life 
estate  of  the  widow.    Id. 

A.  devised  to  his  son,  Hugh,  ninety  acres  of  land,  and 
to  his  daughter,  Martha,  the  rest  of  his  farm,  and,  in  a 
later  part  of  the  will,  declared  that  "if  either  H.  or  M. 
should  die  leaving  no  issue,  then  their  estates  should  de- 
scend in  equal  shares  alike  to  the  two  married  sisters,  and 
H.  and  M.  or  survivors,  that  is  the  three  survivors  of  the 
four  shaU  have  equal  shares  alike  of  said  estate  or  es- 
tates." H.  died,  before  any  of  his  sisters,  leaving  a 
widow  but  no  children,  and  his  executor  sold  the  ninety 
acres  devised  to  him  under  an  order  of  court  to  pay  debts. 
During  H.'s  lifetime  M.  had  released  to  him  all  her  in- 
terest in  the  above  land  and,  after  the  sale,  the  other  sis- 
ters accepted  part  of  the  purchase  money.    In  a  case 
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stated  to  determine  whether  the  purchaser  at  the  Orphans' 
Court  sale  took  a  valid  title:  AiU,  {a)  that  it  was  not  neces- 
sary to  determine  whether  at  the  death  of  H.  bis  estate 
was  defeated  by  the  coming  into  existence  of  the  devise 
over  to  the  three  surviving  sisters,  as  M.'s  interest,  if  any, 
was  released  to^H.  by  her  deed  and  the  other  sisters  were 
equitably  estopped  from  contesting  purchaser's  title  by 
acceptance  of  part  of  purchnse  money;  (6)  therefoire,  the 
purchaser  took  a  good  title  In  fee.   Cameron  v.  Coy,  525. 

Where  a  will  has  disappeared  before  probate  thereof, 
and  it  is  alleged  to  have  been  concealed  or  destroyed  by 
persons,  other  than  the  testator,  an  issue  whether  or  not 
it  had  been  revoked  is'  of  right,  unless  the  evidence  of 
the  facts  be  so  doubtful  and  unsatiifactory  that  a  verdict 
in  favor  of  the  will  would  not  be  permitted  to  stand. 
Estate  of  Lot  Gardner,  417. 

A  residuary  bequest  of  **  all  bonds,  mortgages,  judg- 
ments, single  bills  or  other  evidences  of  debt  in  the  coun- 
ties  of  U.  and  N ,"  is  not  a  specific  bequest  of  a  particular 
mortgage  on  land  in  such  counties.  Packer  v.  Owens, 
423- 

Where  a  bequest  is  made  for  life  and  over  to  "all  testa- 
tor's grandchildren,'*  the  grandchildren  in  being  take  a 
vested  interest,  subject  to  its  being  opened  to  let  in  after- 
bom  grandchildren.  Under  such  a  will  the  child 
of  a  grandchild  will  take,  although  its  parent  die  in 
the    testator's    lifetime.      (O.    C.)      Bradley's    Estate, 

427. 

A  clear  gift  will  not  be  cut  down  or  altered  by  any 
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subsequent  words  unless  they  show  an  equally  clear  in- 
tent.    (O.  C.)     Lare's  Estate,  447. 

A  devise  for  life,  or  during  widowhood,  of  til  the 
rents,  issues  and  incomes  *'  of  testator*s  estate,  real  sad 
personal, "  the  devisee  paying  thereout  all  the  rents  snd 
taxes  chargeable  or  charged  thereon  and  expenses  of 
keeping  the  said  real  estate  in  good  order  and  repair,  is 
equivalent  to  a  gift  of  the  property  itself  during  the  poiod 
named.    Id. 

Where  after  such  provision  the  will  provides,  "In  case 
it  should  become  desirable  or  necessary  to  change  any  in- 
vestments that  T  have  made,  or  that  I  may  hereifter 
make,  or  that  of  any  ground  rent  which  I  now  hold,  or  I 
may  hereafter  acquire,  be  released  or  extinguished,  I  do 
hereby  give  and  grant  unto  my  said  executors  andexecstiix 
and  Uie  survivor  of  them  power  and  authority  to  nuke 
such  change  of  such  investment,  or  release  or  extinguish 
such  ground  rent,  and  for  that  purpose  to  make,  execute 
and  acknowledge  such  deeds  or  deed  or  instrument  or  in- 
struments of  writing  as  may  be  necessary  or  requisite  m 
the  premises, .  .  .  and  rc-invest  the  money  arising  t]ler^ 
from  for  the  same  object  and  purpose  as  aforesaid,  to  be 
secured  upon  good  real  estate  security  or  securities ;"  Ae 
executor  has  no  right  to  collect  rents  during  the  conlins- 
ance  of  the  widow's  estate.    Id. 

If  the  Orphans'  Court  find  that  there  is  proof  of  alleged 
undue  influence,  sufficient  to  sustain  a  verdict,  against  the 
will,  an  issue  must  be  awarded.  (O.  C.)  £rwin*s  Es- 
tate, 477. 
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